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THE   AUTHOR'S   PREFACE 

TO    THE    THIRD    EDITION.— (ABRIDGED.) 


It  may  justly  excite  surprise  tiat,  before  the  first  publication  of  this 
Work,  there  should  have  been  no  attempt  to  examine  and  discuss 
the  important  and  interesting  questions  which  have  arisen  on  the 
subject  of  Mines,  and  to  reduce  them  to  the  form  of  a  regular  Treatise. 
The  subject  had,  indeed,  received  so  little  attention,  that  there  hardly 
existed  any  epitome  of  the  law  respecting  it  in  the  general  and 
elaborate  books  of  legal  reference ;  yet  there  was  no  country  which 
more  demanded  this  research.  In  other  countries,  the  prerogative  of 
the  State  had  asserted  the  general  right  to  the  Mines,  and  the  ruling 
power  was  thus  enabled  to  propoimd  useful  and  comprehensive  codes 
of  law  for  their  development  and  pursuit,  with  reference  not  only  to 
the  lands  in  which  the  minerals  were  found,  but  also  to  the  rights 
exacted  from  neighbouring  proprietors.  In  this  country  the  right 
of  the  Crown  was  limited  to  mines  of  gold  and  silver.  Several  local 
customs  had  indeed  established  some  extensive  privileges  in  favour  of 
miners,  and  appear  to  sanction  some  larger  original  royal  rights.  But 
in  modem  times  the  mines  of  the  realm  have  belonged  to  private 
owners,  whose  powers,  however  absolute  in  other  respects,  have  been 
strictly  confined  within  their  own  domain.  This  right  of  proprietor- 
ship, subject  to  aU  the  abstruse  and  complicated  laws  of  devolution 
and  enjoyment  incident  to  real  property,  and  the  great  division  of 
lands  among  numerous  owners,  have  produced  many  corresponding 
impediments  to  the  prosecution  of  mining,  and  have  brought  the 
miner  into  constant  collision  with  the  recognized  rights  of  others.  It 
is,  therefore,  not  to  be  wondered  that  the  searches  of  the  author  should 
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have  sometimes  resembled,  both  in  their  character  and  result,  the 
occupations  of  which  he  designed  to  treat,  and  that,  like  the  miner, 
he  was  compelled  to  traverse  the  labyrinths  of  darkness  before 
emerging  to  the  light  of  day.  It  might  be  expected  that  a  subject, 
which  has  experienced  in  actual  practice  a  rapid  and  comparatively 
recent  extension,  should  not,  stand  settled  by  express  decision  with 
respect  to  many  important  topics.  The  strict  conclusion  of  law, 
therefore,  must  often  be  arrived  at,  after  a  process  not  only  of 
research  but  of  reflection. 


NEWOASTIlE-'nPON-TYNE, 

JvZy,  1867. 


THE    EDITOR'S    PREFACE 

TO  THE  FOUETH  EDITION. 


Since  tlie  publication,  in  tlie  year  1867,  of  tlie  Third 
Edition  of  the  Author's  Treatise,  mining  industry  has, 
upon  the  whole,  and  notwithstanding  occasional  variations, 
enormously  increased;*  and  the  law,  also,  of  mines  and 
minerals,  from  having  been  more  frequently  before  the 
Courts  and  from  other  causes,  has  received  a  corresponding 
development.  The  principles  of  that  law  are  now  more 
definitely  settled,  and  its  details  are  much  more  accurately 
ascertained  or  ascertainable,  than  they  or  either  of  them 
were  at  the  time  the  Author  wrote.  In  the  present 
or  Fourth  Edition,  the  Editor  has  endeavoured,  while 
founding  upon  the  old  edition,  to  express  these  more 
definite  principles,  and  to  arrange  these  more  accurately 
ascertainable  details  of  mining  law  in  a  form  at  once 
convenient  and  logical,  embodying  them  in  the  Author's 
Treatise  in  their  appropriate  places,  and  generally  carrying 
forward  that  Treatise  to  the  stage  at  which  mining  law  has 
now  arrived. 

For  the  better  attainment  of  the  objects  above  ex- 
pressed, the  Editor,  although  averse  to  taking  liberties 
with  either  the  method  or  the  matter  of  his  Author,  has 
found  himself  compelled  to  take",  and  has  also  taken  in 
fact,  very  considerable  liberties  with  both.  He  has  greatly 
altered  the  method ;  and  he  has  greatly  altered  the  matter 
also.  Firstly,  as  regards  alterations  of  method, — the 
Editor  has  made  the  following  alterations,  viz. : — 

(1.)  A  fuller  Table  of  Contents  has  been  compiled, 
and  has  been  disposed  upon,  a  plan  entirely  different  from 
the  Author's, — ^the  intention  of  the  Editor  in  this  re- 
arrangement of  the  Table  of  Contents  having  been  and 
being  to  present  synoptically  the  various  subject-matters 
of  mining  law  in  their  due  relations  to  each  other,  as  well 
logical  as  practical. 

*  See  Chap.  XIV.,  Sect.  2,  of  this  Treatise  ("Mineral  Statistics"). , 
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(2.)  The  contents,  or  text  itseH,  has  been  variously 
transposed,  in  order  to  correspond  (of  course)  with  the 
Table  of  Contents,  as  re-arranged;  and  in  this  trans- 
position the  Author's  separate  Chapters  have  sometimes 
been  amalgamated  into  a  single  Chapter,  pieced  together 
from  different  portions  of  his  Treatise,  and  not  unfrequently 
his  subordinate  sections  have  been  extricated  from  their 
obscurity,  and  elaborated  into  independent  Chapters,  sub- 
divided into  Sections. 

(3.)  A  running  series  of  margins  has  been  placed 
opposite  each  paragraph,  or  connected  series  of  paragraphs 
in  the  text,  expressing  in  brief  but  (it  is  believed)  accurate 
words,  the  substantive  or  material  value  of  the  particular 
paragraph  or  series  of  paragraphs,  so  that  the  margins 
may  be  read  continuously  as  an  epitome  of  the  text. 

(4.)  Other  minor  changes  of  an  analogous  sort  have 
also  been  made,  with  a  view  to  the  Kke  general  objects, 
viz.,  the  logical  consecution  of  the  parts  and  the  con- 
venience of  a  practical  Treatise. 

,  (5.)  And  lastly,  with  a  view  to  facility  of  reference,  the 
Index  at  the  end  of  the  volume  (in  this  Edition  called  the 
Greneral  Index)  has  been  carefully  revised  throughout,  and 
has  been  re-cast  throughout ;  and  by  these  changes,  as  also 
by  numerous  additions  made  to  it,  it  has  been  brought,  so 
far  as  the  Editor's  industry  sufficed,  into  full  and  complete 
accordance  with  the  contents  of  this  new  Edition. 

So  much  for  the  changes  of  arrangement. 

Next,  or  secondly,  as  regards  the  changes  in  the  content 
or  subject-matter  of  the  Treatise. 

(1.)  The  following  Chapters  have  been  entirely  re- 
written, although  the  matter  of  them  has  been  largely 
collected  from  the  Author's  Treatise,  viz. : — 

Chapter  VI.  Seigneurial  and  Quasi-Seigneurial  Mining 
Rights,— the  1st,  3rd,  4th  and  6th  sections  of 
this  Chapter  being  entirely  new  matter,  and  the 
1st  sub-section,  and  above  one-half  of  the  2nd  sub- 
section of  the  2nd  section  of  the  same  Chapter, 
being  also  entirely  new  matter ; 

Chapter  XL  Mine  Owners  and  Mine  Lessees, — ^their 
Liabilities,  &c. ; 
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Chapter  XIV.  The  Coal  Trade  and  Mineral  Statistics 
generally;  and 

Chapter  XV.  The  Rating  of  Mines  and  Quarries. 

(2.)  The  following  Chapters  are  entirely  new  in  their 
subject-matters,  the  corresponding  Chapters  in  the  Author's 
Treatise  having,  through  intervening  changes  in  the  law, 
been  rendered  wholly  useless,  and  been,  in  fact,  super- 
seded, viz.: — 

Chapter  XII.  Criminal  Offences  relating  to  Mines ;  and 

Chapter  XIII.  Statutory  Regulation  and  Inspection  of 
Mines. 

(3.)  The  following  Chapters  are  entirely  new,  the  sub- 
jects therein  treated  having,  at  the  present  day,  acquired 
an  importance  in  mining  law  which  they  had  not  acquired 
(or,  in  the  Author's  opinion,  at  least,  not  sufficiently 
acquired)  at  the  time  he  wrote,  to  merit  a  separate 
treatment,  viz. : — 

Chapter  I.  Introductory, — containing  a  Definition  of 
Mines,  Minerals,  Quarries,  &c. ;  and 

Chapter  V.  Canals,  Railways,  Waterworks,  Highways, 
— Mines  under  and  adjoining. 

(4.)  The  following  Chapters,  viz. : — 

Chapter  II.  Freehold  Lands, — Mines  within  or  under ; 

Chapter  III.  Copyhold  Lands  (including  Waste  and 
Common  Lands,  Inclosed  Lands,  and  Enfran- 
chised Lands), — Mines  within  or  under ;  and 

Chapter  IV.  Church  Lands,  Charity  Lands,  and  Muni- 
cipal Lands, — Mines  within  or  under, — 
are    compiled   from    scattered  portions   of    the    Author's 
Treatise,  and  are  largely  developed  by  the  incorporation  of 
new  matter. 

(5.)  As  regards  Chapters  IX.  and  X.,  dealing  respec- 
tively with — 

1.  The  Transfer  of  Mines  by  Sale  and  Lease ;  and 

2.  Co-partnerships  and  Companies  engaged  in  Mining, 
the  Editor  was  disposed,  at  first,  to  strike  these  Chapters 
out  of  the  Treatise  altogether,  or  to  pass  over  with  very  few 
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remarks  the  subjects  of  which  they  treat,  and  he  was  so 
disposed  for  this  simple  reason,  namely,  that  a  lawyer  or 
anybody  else,  having  access  to  the  nndemoted  well-known 
treatises*  on  Specific  Performance,  Partnerships,  and  Com- 
panies, or  to  any  of  the  many  treatises  on  the  Statute  of 
Frauds,  and  on  Landlords  and  Tenants,  would  scarcely 
think  of  referring  to   "Bainbridge  on  Mines"  on  any  of 
these   various  matters.     Nevertheless,    upon  further   con- 
sideriag  the  question  of  their  exclusion  or  retention,  the 
Editor   decided  to  retain    both   these    Chapters   in   this 
Edition,  and  he  so  decided  on  various  grounds,  but  he  has 
endeavoured  vigilantly  to  check  their  effusiveness,  and  to 
suffer  nothing  to  remain  in  them  or  to  be  introduced  into 
them  that  was  not  proximately  and  exclusively  connected 
with  mining  law;  and  he  hopes,   and  also  believes,  that 
their  retention    in   the    present    Edition,    subject   to   the 
various  reformations  and  retrenchments  they  have  under- 
gone, may  and  also  will  prove  of  service  and  a  convenience 
to  many  persons  interested  in  the  law  of  mines,  whether  as 
mine  owners,  mine  lessees,  mining  engineers  and  agents, 
or  as  solicitors  and  barristers. 

(6.)  Lastly,  as  regards  the  Precedents  of  Conveyances 
that  have  been  collected  in  Appendix  I.,  the  old  forms  have 
been  carefully  revised,  and  about  thirty  new  forms  of  the 
most  af)proved  and  modern  character  have  been  added, 
and  an  Index  to  the  Precedents  also  has  been  added. 
But  as  regards  Appendix  II.  and  Appendix  III.,  neither 
of  these  Appendices  has  been  altered  in  any  way. 

With  these  explanatory  remarks,  the  work  is  again 
re-committed  to  the  pubKc. 

ARCHIBALD  BROWN. 

89,  Chah-cebt  LAira,  London,  W.C. 
January,  1878. 
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ADDENDA. 

Page  88,  in  foot-note  (d),  add  "Wliidbome  v.  Ecclesiastical  Commissioners  for 
England,  W.  N.,  1877,  p.  226." 

235,  in  foot-note  («)  |  ^  »  l_  jj.,  6  Ct.  Div.  264." 
246,  in  foot-note  (j)  J 

277,  in  foot-note  {mj,  add  "Wliidbome  v.  Ecclesiastical  Commissioners  for 
England,  W.  N.,  1877,  p.  226." 

287,  in  foot-note  («),  add  "L.  E.,  6  Ch.  Div.  284." 

288,  in  foot-note  {p),  add  "  Siddons  v.  Short,  L.  E.,  2  0.  P.  Div.  572." 
301,  in  foot-note  (<),  correetmg  for  "  («),"  add  "  26  W.  E.  83." 

307,  in  foot-note  (A),  «<«  "L.  R.,  6  Ch.  Div.  773." 

313,  in  foot-note  («),  ^ 

369,  in  foot-note  («),  J  «(?(?  "  L.  R.,  6  Ch.  Div.  719." 

387,  infoot-note{^),  ' 

398,  in  foot-note  (z),  add  "  Attree  ».  Hawe,  W.  N.,  1877,  p.  227." 

405,  in  foot-note  (i),  o*?  "ReLayiez,  ex  parte  Stephens,  Sol.  Jouiu.,  1877, 
Nov.  14,  p.  69 ;  W.  N.,  1877,  p.  235." 

509,  last  Une,  Oppenheimer  v.  British,  &o.  Bank  is  now  reported  in  L.  E., 
6  Ch.  Div.  744. 

676, — ^regarding  dismissal  of  check--weigher  for  workmen,  see  Whitehead  v. 
Holdsworth,  Sol.  Joum.,  1877,  Nov.  24,  p.  75. 

694,  700, — ^regarding  the  giving  of  notice  of  abandonment  of  mine,  and  who  is 
owner  under  the  duty  of  giving  the  notice,  see  Evans  v.  Lady  Mostyn, 
L.  E.,  2  C.  P.  Div.  547. 

708,  in  foot-note  (c),  add  "  Hope  v.  Gibbs,  26  W.  E.  72." 

720,  in  foot-note  (A),  add  "L.  E.,  2  Exoh.  Div.  450." 


COEEIG-ENDA. 

Tage  60,  line  11  from  top,  read  "General" /or  "Several." 

262,  foot-note  (A),  read  "Chapter  IK.i"  for  "this  chapter." 

301,  foot-note  {t)  Musgrave  v.  Smith,  read  "(«),"  and  not  "{t)." 

320,  margin  in  middle  of  page,  read  ' '  injuria  eum  damno ' '  for  ' '  damnum  sine 


388,  line  23  from  top,  read  "depositions "/or  "dispositions." 


OF 

MINES  AlTD  MINERALS. 


CHAPTEE  I. 

INTRODTJCTORY. 

CONTAINING   A   DEFINITION   AND   EXPOSITION   OF   THE   FOLLOWING- 
TERMS,   VIZ.  : 

(1.)  Minerals. — ^Restricted  Denotatioii  of  the  Term  in  Ancient  Times. 

Great  Modem  Extension  of  the  Term,  together  -with  the 

criteria  that  hare  been  applied  in  determining  Tirhether 

or  not  any  given  Substance  is  a  Mineral. 
(2.)  Mimes. — ^The  Mode  of  Worldng  and  not  the  Quality  of  the  Material 

gotten  determines. 
(3.)  Qmrries. — The  Mode  of  "Working  and  not  the  Quality  of  the  Material 

gotten  determines.  • 
(4.)  Zodes,  Veins,  Seams,  Ores,  &o.  defined. 

(1.)  A  MINERAL  has  teen  defined,  in  tlie  narrow  sense  of  the  word,  Minerals— 
to  he  a  fossH,  or  what  is  dug  out  of  the  earth,  and  which  is  of  I^efinitionof 
a  predominantly  metalliferous  character.     The  term  may,  how- 
ever, ia  the  most  enlarged  sense,  be  descrihed  as  comprisiag  aU 
the  substances  which  now  form,  or  which  once  formed,  part  of 
the  solid  body  of  the  earth,  both  e;stemal  and  internal,  and  which 
are  now  destitute  of,  and  incapable  of  supporting,  animal  or 
Vegetable  Hfe.    In  this  view,  it  will  embrace  as  well  the  bare 
'granite  of  the  high  moimtain  as  the  deepest  hidden  diamonds 
and  metallic  ores.     Whether  or  not  the  term  is  to  be  read  and 
construed  in  any  given  case,  in  its  narrower  or  in  its  larger 
meaning,  has  been  very  frequently  the  subject  of  litigation,  and 
has  proved,  in  many  instances,  a  difficult  question  to  decide. 
One  cause  of  the  difficulty  appears  to  have  been,  that  the  terms  Difaculty  in 
commonly  used  in  deeds  and  other  documents  to  designate  ^*™|^^er 
minerals  had  become  the  customary  legal  words  or  "  common  the  wider  or 
forms"  at  a  time  when  natural  science  was  far  less  advanced  meaning  of 
than  it  is  at  present  (a),  and  at  which  time,  therefore,  many  sub-  *^®  ^i"^^^^ 

(»)  Per  Wickens,  V.-C,  in  L.  E.,  7  Ch.  App.  705,  n. 
B,  B 
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0ms.  I. 


Krst  occasion 
of  difficulty. 


A  second 
occasion  of 
difficulty. 


A  third  occa- 
sion of  diffi- 
culty. 


stances  which  are  now  attempted  to  be  profltahly  worked  as 
minerals,  were  regarded  merely  as  more  or  less  unproductive 
earth.  This  first  occasion  of  difficulty  is,  therefore,  one  which 
has  arisen  from  the  development  of  science,  the  Courts  having 
felt  themselves  led  on  by  such  development  to  give  to  the  term 
minerals  a  correspondingly  extended  denotation.  The  long 
and  uniform  series  of  authorities  appeared  to  the  Lord  Justice 
James,  in  a  recent  case  (h),  to  have  established  a  very  convenient 
and  consistent  system,  giving  the  mineral  owner  every  reason- 
able profit  out  of  the  mineral  treasures,  and,  at  the  same  time, 
saving  the  landowner's  practical  enjoyment  of  his  houses,  gardens, 
fields,  and  woods;  nevertheless,  but  for  these  authorities,  the 
Lord  Justice  should  have  thought  that  what  was  meant  by 
minerals  was  a  question  of  fact,  to  be  settled  by  the  meaning  of 
the  term  in  the  vernacular  of  the  mining  and  commercial  world, 
and  of  landowners,  at  the  end  of  the'  last  century,  at  which  time 
no  one  (he  felt  satisfied)  would  have  thought  of  classing  clay  of 
any  kind  as  a  mineral.  The  case  vsith  reference  to  which  these 
remarks  were  made  was  one  of  china  clay. 

Another  occasion  of  difficulty  in  construing  the  word  minerals 
has  been  the  misleading  influence  of  the  word  mines,  with 
which  the  word  minerals  has  a  real  or  apparent  etymological 
connection.  It  appears  to  have  been  at  one  time  attempted  to 
limit  the  term  minerals  to  such  substances  only  as  were  obtained 
by  mining,  as  opposed  to  quarrying,  in  the  sense  in  which  mines 
and  quarries  are  hereunder  distinguished.  The  case  of  Barmll 
V.  Roper  (c)  is  an  instance  in  which  this  supposed  etyinological 
connection  was  acted  upon.  In  that  case,  Kindersley,  Y.-C, 
after  referring  to  the  diverse  definitions  of  the  word  minerals 
which  were  in  evidence,  some  of  them  scientific,  some  of  them 
local  or  customary,  and  some  of  them  lexicographical,  continued 
in  these  words : — "  Therefore,  when  such  a  diversity  is  found  to 
exist,  the  elementary  rule  must  be  resorted  to,  and  the  ordinary 
meaning  given  to  the  word.  Now  the  ordinary  meaning  is  not 
the  local  meaning,  and  certainly  not 'the  scientific  meaning,  but 
the  etymological  meaning  derived  from  the  word  mine,  which 
latter  word  in  itself  was  clear;  and,  accordingly,  the  minerals 
intended  in  that  case  were  held  to  be  such  substances,  whether 
metalliferous  or  not,  as  were  obtained  by  mining." 

A  third  occasion  of  difficulty  in  construing  the  word  minerals, 
in  any  given  case,  has  been  that  the  context  of  the  document  may 
control  the  meaning  of  the  word.    Thus,  in  the  last-mentioned 


(J)  Hext  V.  Gill,  L.  R.,  7  Ch.  App. 
719. 


{e)  3  Drew.  294;  24  L.  J.,  Ch.  779; 
3  W.  R.  467. 
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case  of  Darmll  v.  Eoper,  Kindersley,  V.-C,  was  assisted  towards     Chap.  I. 


the  limited  definition  which  he  put  upon  the  word  miaerals,  hy 
findiag  iu  some  parts  of  the  document  that  the  word  mines  alone, 
and  without  the  addition  of  the  word  minerals,  had  been  employed 
by  the  parties  to  denote  what  ia  other  parts  of  it  they  denoted 
by  the  words  mines  and  minerals  in  combination.  And  in  the 
later  case  of  JBell  y.  Wilson  {d),i'h.e  same  vice-chanceUor  had 
regard  agaia  to  the  etymological  combined  with  the  contextual 
criterion  of  the  extent  of  the  denotation  of  the  word,  and  came 
to  the  like  conclusion  as  in  Barnll  v.  Roper,  supra,  excluding 
freestone  from  the  list  of  minerals.  The  case  of  Bell  v.  Wilson 
was  afterwards  appealed  to  the  Lords  Justices,  who  discarded  in 
effect  the  etymological  criterion  altogether,  and  held  that  the 
word  minerals  in  itself  effectually  denoted /rcesfowe  among  other 
things,  and  that  the  context  did  not  in  any  way  narrow  such 
denotation,  but  was  referable  exclusively  to  the  mode  of  win- 
ning the  freestone,  which  was  to  be  by  mining  and  not  by 
quarrying  (e). 

A  fourth  and  last  occasion  of  difficulty  has  been  the  necessity  A  fourth 
of  taJdng  into  account  the  evidence  (where  such  evidence  is  ^i^g^L 
admissible)  of  custom  or  of  local  usage  in  construing  the  word 
minerals.  At  the  time  when  the  word  obtained  in  its  original 
and  narrower  sense,  the  effect  of  admitting  this  species  of 
evidence  might  have  been  occasionally  to  enlarge,  occasionally  to 
still  further  narrow,  the  then  usual  denotation;  but  at  the  present 
day,  when  the  word  has  come  to  be  commonly  construed  in  its 
largest  sense,  the  effect  of  admitting  the  evidence  in  question 
can  apparently  be  to~  narrow  or  abridge  (and  in  no  case  to 
enlarge)  the  now  usual  denotation  of  the  word.  The  difficulty 
in  such  a  case  is  to  ascertain  the  custom;  for  once  that  is  ascer- 
tained, the  construction  is  simple  enough.  But  the  custom  is  in 
general  of  an  indefinite  character,  and  the  evidence  adduced  to 
establish  it  is  more  often  than  not  conflicting.  Moreover,  there 
is  'the  further  preliminary  difficulty  of  proving  (as  the  condition 
of  the  admissibility  of  the  evidence  at  all)  that  the  parties  con- 
tracted or  dealt  with  each  other,  with  a  regard  to  the  custom,  by 
way  either  of  adopting  it  impliedly  or  by  way  of  excluding  it 
impliedly;  for  any  expressions  in  the  deed  which  are  inconsistent 
with  or  repugnant  to  the  custom  would  be  taken  to  have  pur- 
posely excluded  it,  and  it  is  only  in  the  absence  of  such  incon- 
sistency or  repugnancy  that  the  parties  (being  first  proved  to 

[d)  2  Dr.  &  Sm.  395;  13  W.  E.  708;  (e)  L.  R.,  1  Gh.  App.  303. 

11  Jnr.,  N.  S.  437. 
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have  had  regard  to  the  custom)  are  to  be  taken  to  have  impHedly 
adopted  it  (/). 

Besides  coal,  iron,  lead,  tin  and  copper  (and  besides  also  gold 
and  sHver,  of  which  hereafter),  the  foHowing  substances  have 
been  successively  held  to  be  minerals,  viz. : — 

Stratum  pf  stone,  Earl  of  Rom  v.  Wainman  {g). 

Stone  ia  quarry,  MickMhwait  v.  Winter  {h). 

Freestone,  Bell  v.  Wilson  (i). 

Slate,  Cleveland. [Duchess)  v.  Meijrich  (Jc). 

Chiaa  clay,  Sext  v.  Oill{l). 

Coprolites,  Attm-ney-General  v.  Tomline  (m). 

But  these  particular  instances  do  not  exhaust  the  list  of 
minerals,  as  has  abeady  appeared  from  the  dictum  of  James, 
L.J.,  in  the  case  of  Sext  v.  Gill,  and  as  also  appears  from  the 
case  of  Midland  By.  Co.  v.  Checkley  («),  where  it  was  held,  that 
the  reservation  of  mines  and  minerals  within  and  under  the  land 
included  everything  below  the  surface  available  for  agricultural 
purposes  which  could  be  made  useful  for  any  purpose,  and 
included  the  right  of  quarrying  as  well  as  underground  mining. 

The  practical  conclusion  to  be  deduced  from  this  view  of  the 
diversity  of  meaning  which  the  word  minerals  has  received 
under  varying  circumstances,  is  to  specify  the  particular  mineral 
or  minerals  that  are  intended  to  be  dealt  with,  whether  by  way 
of  grant  or  demise,  whenever  it  is  intended  that  the  grant  or 
demise  is  to  be  limited  to  any  one  or  more  species  to  the  exclusion 
of  others ;  and  where  the  intention  is  that  the  grant  or  demise 
should  be  general  and  include  all,  then  to  use  language  that  is 
general  and  sufficiently  comprehensive,  leaving  no  room  for  the 
influence  of  custom  or  any  other  influence,  but  having  every- 
thing expressed,  and  taking  particular  care  always  that  the 
context,  both  before  and  after,  is  consistent  with  the  generality 
of  the  grant  or  demise. 


(2.)  There  are  two  common  modes  of  working  for  minerals, 
namely,  (i.)  by  mining,  and  (ii.)  by  quarrying.     The  supposed 


(/)  Upon  extrinsic  evidence  of  cus- 
tom generally,  see  Taylor  on  Evidence, 
Eosooe  on  Evidence,  and  Stephen's 
Digest  of  the  Law  of  Evidence;  and 
of  mining  custom  in  particular,  see 
Clayton «.  Gregson,  5  Ad.  &  Ell.  302: 
6  N.  &  M.  694. 

iff)  14  M.  &  W.  869;  2  Exch.  800; 
15  L.  J.,  Exch.  67. 


(h)  6  Exch.  644;  20  L.  J.,  Exch. 


313. 


(i)  2  Dr.  &  Sm.  395;  13  W.  E.  7»8; 
11  Jut.,  N.  S.  437;  andonapp.,  L.  R., 
1  Ch.  App.  303. 

(A)  16  W.  E.  104;  37  L.  J.,  Ch. 
124. 

(I)  L.  E.,  7  Ch.  App.  699. 

(m)  W.  N.  1877,  p.  122;  25  W.  E. 
803;  L.  E.,  5  Ch.  Div.  750. 

(«)  L.  E.,  4  Eq.  19. 
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etymological  meaning  of  these  two  phrases  appears  to  have  heen     Chai.  I. 
and  to  have  remained  their  legal  meaning  also.    Thus, — 

It  is  commonly  said  that  mines  is  a  word  derived  from  minare,  Mines— Defi- 
scil.  dttcere,  meaning  to  lead  or  draw,  and  apparently,  therefore,  ™ '°"°  ■ 
the  word  denotes  the  passage  or  duct  through  or  along  which 
anythiiig  is  led  or  drawn,  or  is  capahle  of  heiag  led  or  drawn ; 
and  one  of  the  earliest  applications  of  the  word  having  been  to  Etymology 
the  construction  of  those  subways  resorted  to  in  ancient  warfare  °  J[°p^» 
for  the  purpose  of  effecting  an  entrance  into  besieged  fortresses 
for  the  purpose  of  winning  and  capturiag  the  same,  it  appears 
that  the  word  has  come  to  denote  the  like  sort  of  passage  or 
duct  when ,  applied  to  the  winning  of  jmnerals, — a  secret  and 
underground  passage,  penetrating  indeed  from  the  surface,  but 
neither  itself  nor  its  ramifications  being  exposed  to  the  light  of 
day.  This  derivation,  which  is  suggested  in  the  Encyclopsedia 
MetropoHtana,  has  received  the  approval  of  the  judges,  and  in 
particular  the  approval  of  Elndersley,  V.-C,  and  Turner,  L.  J., 
ia  the  case  of  Bell  v.  Wilson,  already  referred  to ;  and  also  the 
approval  of  Lord  Tenterden  in  the  case  of  Bex  v.  Sedgehy 
(Inhabs.)  (o),  which  was  a  case  of  limestone  worked  at  a  depth 
of  40  or  50  yards  below  the  surface  by  means  of  a  pit  or  shaft 
and  roads  in  connection  therewith,  exactly  in  the  manner  that 
coal  at  a  like  depth  is  worked.  In  the  subsequent  case  of  Bex 
V.  Brettell  (p),  which  was  a  case  of  clay  worked  in  like  manner 
as  coal  is  commonly  worked.  Lord  Tenterden  adhered  to  the 
opinion  that  it  was  a  mine ;  and,  ia  fact,  nothing  turns  on  the 
nature  of  the  mineral  or  material  that  is  raised  or  gotten  (q). 
Eegard  must  be  had  entirely  to  the  mode  in  which  the  article  is 
obtained,  and  not  to  chemical  or  geological  character. 

Assuming,  therefore,  that  this  etymological  derivation  of  the 
word  mine  is  the  correct  one,  it  follows,  that  the  primary  meaning  Primary 
of  the  word  is  the  empty  space  or  way  created  by  the  digging,  ^^'°^S- 
and  not  the  substance  that  is,  or  that  is  to  be,  dug  thereout.    And 
of  course  the  primary  is  also  the  proper  meaning.    Nevertheless,  Secondary 
by  a  common,  because  natural,  confusion,  the  word  has  acquired  a  ° ' 

secondary  meaning,  according  to  which  it  denotes  the  substance 
itself  which  is  to  be  dug  out  or  won ;  in  which  secondary  sense 
it. is  interchangeable  with  the  more  proper  term,  seam  or  vein; 
and  hence  an  imopened  vein  is  commonly  and  properly  enough 
called  an  unopened  mine,  although  the  latter  expression  amounts 
etymologically  and  strictly  to  an  absurdity,  for  there  can  be 
no  mine,  in  the  primary  sense  of  that  word,  where  there  is  no 
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[o)  2  Bam.  &  Ad.  65.  (?)  Eex  v.  Dunsford,  4  N.  &  M.  349; 

[p)  3  Bam.  &  Ad.  424.  1  Han-.  &  WoU.  93. 
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opening  (r).  The  word,  as  used  in  the  present  Treatise,  will 
coromonly  receive  its  secondary  sense,  that  is  to  say,  minerals 
(as  already  defined)  of  whatever  character  that  are^  obtained 
by  mining  as  opposed  to  quarrying;  but  the  word  will  receive 
its  primary  meaning  of  the  space  itself  whenever  any  matter  of 
importance  turns  upon  that  sense  of  it.  It  appears  that  the 
word  may  be  used  in  a  sense  combining  at  once  its  primary  and 
its  secondary  sense,  that  is  to  say,  it  may  be  used  to  denote  at 
once  the  space  and  the  substance  within  the  space ;  and  upon 
this  use  of  the  word,  it  is  sufacient  for  the  present  to  merely  refer 
to  the  eases  of  Hamilton  {Buhe)  v.  Graham  (s)  and  Eardky  v, 
Granmlk  (Lord)  {t),hotKoi  which  cases  will  be  discussed  hereafter. 


Quarries — 
Definition  of. 
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(3.)  The  word  quarries  is  commonly  derived  from  quadrare, 
meaning  to  square ;  and  in  the  Encyclopaedia  MetropoHtana  it 
is  stated  that  in  the  Latin  of  the  middle  ages  quadratarius  was 
a  stone-cutter,  qui  marmora  quadrat,  i.  e.,  who  cuts  the  marble  (or 
granite)  in  squares,  and  the  place  in  which  and  from  out  of 
which  he  so  cuts  it  was  called  doubtless  his  quadratarium,  which, 
after  submitting  to  the  customary  French  refinements,  became 
the  English  quarry.  This  derivation  has  been  approved  or  at 
least  accepted  as  plausible  by  Turner,  L.  J.,  in  the  case  of  Bell 
V.  Wilson  already  referred  to ;  and  it  is  sufficient  for  all  the 
purposes  of  miaiag  law  so  called,  as  none  of  the  difficulties 
which  have  attached  themselves  to  the  word  mine  have  attached 
themselves  to  the  word  quarry.  A  quarry  is  and  always  has 
been  popularly,  and  also  legally,  described  as  an  open  excavation 
where  the  works  are  visible  at  the  surface.  It  wants  much 
more  skOl,  and  also  many  more  appliances,  to  work  a  mine  than 
it  does  to  work  a  quarry ;  but  it  does  not  seem  that  anything 
of  value  turns  upon  a  distinction  of  tiiat  sort,  although  some 
encouragement  might  seem  to  have  been  given  to  it  in  some  obiter 
dicta  of  the  judges.  Neither  does  anything  appear  to  depend 
upon  the  quality  or  character  of  the  substances  that  are  quarried, 
whether  they  be  stone,  clay,  lime  or  such  like,  or  be  materials 
or  minerals  of  a  much  more  valuable  or  unusual  character.  It 
does  not  in  fact  seem  an  impossible  thing  to  have  a  coal  or  iron 
quarry,  or  a  quarry  of  gold,  silver,  platinum  or  any  other 
metallic  substance.  There  were  quarries  of  the  latter  sort  in 
Greece;  and  in  every  place  where  the  mineral  (of  whatever 
nature  it  is)  is  situated  sufficiently  near  the  surface  to  admit  of 


((•)  Astry  V.  Ballard,  2  Mod. 
Co.  Litt.  546. 

(«)  L.  R.,  2  Scotch  App.  166. 


193; 


(<)  L.  R.,  3  Ch.  Div.  826;  24  W.  E. 
528. 
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its  profitable  working  by  open  excavations,  it  would  appear     Chap.  i. 
that  it  would  be  not  only  permissible,  but  also  proper,  to  desig-  The  mode  of 
nate  such  workings  (being  open)  by  the  name  of  quarries,  ''^orkingisthe 
although  they  are  (in  the  case  of  the  metalliferous  minerals)  criterion  be- 
popularly  designated  mines :  for  it  is  equally  true  of  quarries  as  ^|™  ^'^ 
it  is  of  mines,  that  regard  should  be  had  exclusively  to  the  mode 
in  which  the  article  is  won  or  worked,  and  not  to  its  chemical 
or  geological  formation. 

But  a  question  of  some  difficulty  here  arises,  namely.  Is  it  Question- 
permissible  or  proper  to  speai  of  unopened  quarries,  as  it  is -per-  :^™^ed  ^^^ 
missible  and  prosper  enough  to  speak  of  unopened  mines  ?  The  quarries? 
question  would  assume  importance  upon  the  construction  of  a 
grant  in  fee  simple  of  aU  the  "minerals,  mines  and  quarries" 
iu  a  virgin  estate,  or  upon  the  construction  of  a  demise  of  the 
like  where  the  lessee  -Was  unimpeachable  of  waste.  In  such  a 
case,  aU  the  minerals,  whether  obtainable  by  mining  or  by 
quarrying,  would  probably  be  held  to  pass,  with  an  option  to 
win  and  work  the  same  by  mining  or  by  quarrying,  according 
as  the  one  or  the  other  of  such  processes  was  the  more  convenient 
or  suitable.  Practically,  therefore,  such  a  grant  would  be  the 
grant  (among  other  things)  of  unopened  quarries ;  but  just  as, 
strictly  speaking,  there  would  be  no  mine  until  opened,  but  only 
veins  or  seams  of  minerals ;  so  there  would,  strictly  speaking,  be 
no  quarry  until  opened,  but  only  nests,  bunches,  or  other  deposits 
of  mineral  substances. 

(4.)  A  mineral  lode  or  vein  is  a  flattened  mass  of  metaUio  or  ffisoeUaneous 
earthy  matter  differing  materially  in  its  nature  from  the  rocks  or  ®™^  defined, 
strata  in  which  it  occurs.  Its  breadth  varies  from  a  few  inches 
to  several  feet,  and  it  extends  'in  length  to  a  considerable  dis- 
tance, but  often  with  great  irregularity  of  course.  It  is  often 
perpendicular,  or  nearly  so,  in  its  position,  and  descends,  in  most 
cases,  to  an  unknown  depth.  Sometimes  the  sides  are  parallel, 
and'  sometimes  they  recede  from  each  other,  so  as  to  form  large 
accumulations,  or,  as  they  are  called,  bellies  of  mineral  matter, 
and  occasionally  they  approach  each  other  so  as  almost,  if  not 
wholly,  to  cause  the  vein  to  disappear.  Veins  also  traverse  each 
other,  and  smaller  ones  ramify  or  spring  out  from  the  larger. 

Ore  is  a  term  applied  to  certain  minerals  in  their  natural 
condition. 

Eeference  should  be  made,  in  case  of  need,  to  the  Glossary  of 
Mining  Terms  and  Phrases  that  is  comprised  in  Appendix  III. 
to  this  Treatise  for  an  explanation  of  any  other  unusual  words. 


(    8    ) 


CHAPTER  II. 

FREEHOLD   LANDS, 

MINES,   MINEKALS  AND    QUARKIES   WITHIN   OR   UNDER. 

Sect.  l.—W7iere  the  Surface  and  Minerals  hehng  to  One  common 

Owner. 
Sect.  2. — Where  the  Surface  and  Minerals  belong  to  Several  and 

distinct  Owners. 


Sect.  1.— Where  the  Surface  and  Minerals  belong  to  One  cdimnon  Owner,— 
Varieties  of  Ownership:  , 

(1.)  Fee  Simple  Estate, — 

ruUest  powers  of  working  Mines,  subject  only  to  maxim  Sio 
utere  tuo  ut  eUienum  ne  Imdas; 

(2.)  Fee  Tail  Estate,— 

The  like  fuU  powers  of  working  Mines,,  subject  only  to  the  like  ■ 
restriction ; 
(3.)  Fee  Tail  Estate  after  Possibility  of  Issue  Extinct, — 

Full  powers  of  working  Mines  (open  and  unopened),  provided  he 
work  with  due  regard  to  the  iaheritance  which  f oDows  after ; 

(4.)  Estate  for  Life,— 

(a)  Being  impeachable  for  Waste, — 

Frdl  powers  of  working  open  (but  not  also  imopened)  Mines; 
What  are  open  Mines,  and  how  far  an  old  Vein  may  be 

pursued; 
Injunction  in  Equity  against  Waste; 
Wlio  entitled  to  proceeds  of  Waste ; 

Adjustment   of  Accounts  between  Tenant  for   Life  and 
Kemainderman ; 
.  (b)  ?eiQg  unimpeaohabje  for  Waste, — 

PuU  powers  of  working  Mines  (open  and  unopened),  provided  he 
work  with  due  regard  to  the  inheritance  which  follows  after ; 
(5.)  Estates  quasi  for  Life, — 
'         (a)  Jointress  Tenant  for  Life,   \  their  respective  powers  of  work- 

(b)  Dowress  Tenant  for  Life,   5  ing    open    (not    also   unopened) 
(o)  Curtesy  Tenant  for  Life,    )  Mines ; — • 

(6.)  Tenancies  for  Tears, — 

Have  usually  no  Mining  Rights ; 
(7.)  Tenancies  at  Will  and  by  Sufferance, — 

Have  no  Mioiug  Eights ; 
(8.)  Mortgagee  in  Possession, — 

Hispowerto  work  oldMines,  subject  to  accounting  for  proceeds ; 

Should  not  speculate  in  his  Mining; 

May  open  new  Mines,  if  his  security  is  insufficient ; 

Liability  for  Wilful  Default,  Trespass,  &c. ; 

Allowances  to,  in  respect  of  workings : 
(9.)  Co-tenancies, — 

Their  powers  of  working  depend  on  their  Estates ; 

Their  right  to  an  Account  against  the  other  Co-tenant  working 
Mines; 

Not  liable  as  for  Waste  to  each  other; 

One  Co-tenant  may  have  Adverse  Possession  against  the  others. 

Varieties  of      The  fee  simple  estate  in  lands  is,  it  is  well  known,  tlie  largest 
owner^p        ownerslup,  so-called,  of  lands  which  the  law  of  England  recog- 
nizes in  any  subject.     Such  an  owner  is  commonly  called  the 
freeholder ;  but  the  term  freeholder  is  applicable  also  to  divers 
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lesser  owners,  sucli  as  tenants  in  tail,  or  for  life,  or  in  dower,  or     Chap.  II. 
by  the  curtesy  of  England,  and  so  forth.    Now,  inasmuch  as       ^°^"  ^' 


the  extent  of  the  freehold  ownership  of  lands  is  usually  the 
extent  also  of  the  freeholder's  ownership  of  the  mines  and 
minerals  underneath  or  within  the  same,  and  of  his  powSrs  of 
working  and  winning  them,  it  is  proposed  to  consider  in  this 
place  all  such  varieties  of  freehold  ownership  as  may  exist  in 
lands,  in  their  relation  to  the  rights  to  mines  and  minerals 
which  each  such  ownership  confers. 

Firstly :  The  Fee  Simple  Estate. — ^With  reference  to  this  (i)  Tenant  in 
estate,  it  is  only  necessary  to  say  that  the  owner  can  work  all  ^^  ™^  *' 
miaes  and  minerals  to  any  extent  and  m  any  way  he  pleases 
without  any  restriction  whatsoever  other  than  the  restriction 
which  is  implied  in  the  very  vague  and  general  maxim.  Sic  utere 
tiio  ut  alienum  ne  kedas,  "so  use  your  own  as  not  to  injure 
another's  property,"  or  (as  it  is  perhaps  more  correctly  rendered) 
"  use  your  own  so  only  you  do  not  injure  another's  property." 
The  effect  of  the  maxim  is  threefold,  namely,  first,  an  absolute 
right  and  power  of  user  where  another's  property  cannot  thereby 
be  injured;  and  secondly,  an  absolute  prohibition  of  all  user 
whatsoever  where  every  such  user  would  of  necessity  injure 
another's  property ;  and  thirdly,  an  absolute  right  and  power  of 
user  icL  any  particular  way  or  ways  other  than  such  user  as  would 
necessarily  injure  another's  property. 

As  regards  the  fee  simple  owner,  when  both  surface  and  mines 
are  owned  together,  the  restriction  implied  in  the  maxim  can 
only  have  reference  to  the  adjacent  or  neighbouring  owners, — 
and  in  regard  either  to  the  surface  so  adjacent  or  neighbouring 
or  to  the  mines  and  minerals  within  or  underneath  such  surface. 
Where  the  maxim  in  either  of  these  its  two  applications  is 
violated,  the  result  is  a  tort  on  the  part  of  the  fee  simple  owner, 
and  renders  him  liable  to  damages,  but  otherwise  his  fee  simple 
ownership  is  not  affected.  The  varieties  of  such  tort,  together 
with  the  various  remedies  in  respect  thereof,  will  be  found  dis- 
cussed in  Chap.  VIII.  of  this  Treatise. 

No  other  questions  arising  on  the  fee  simple  ownership  of 
miaes,  we  now  proceed  to  discuss  the  more  limited  estates,  the 
first  of  which  is  the  fee  taU  estate,,  beiag  the  second  in  point  of 
largeness.     Therefore — 

Secondly :  The  Fee  Tail  Estate^ — ^A  tenant  in  tail  has,  Kke  'a  (2)  Tenant  in 
teiiant  in  fee  simple,  an  estate  of  inheritance  in  the  lands  *^®  ** 
limited  to  hitji,  but  his  estate  must  descend  in  the  particular 
line  marked  out   for  its   devolution.      Notwithstanding  this 
limited  mode  of  descent,  an  estate  tail  has  certain  incidents 
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(3)  Tenant  in 
tail  after 
possibility. 


(4)  Tenant 
for  life. 


(a.)  Impeach- 
able for  waste. 


His  ordinary- 
rights. 


annexed  to  it  which  cannot  be  restrained  ty  any  condition,  and 
.  amongst  others  is  the  power  of  the  tenant  to  commit  waste  (a). 
A  tenant  in  tail,  therefore,  may  fell  timber,  pull  down  houses, 
and  open  and  work  miaes.  But  the  waste  or  the  act  of  severance 
from  the  inheritance  must  be  committed  in  his  own  Hfetime,  for 
the  heir  in  tail  will  be  entitled  to  the  remainder  as  part  of  the 
fee  (b). 

The  Court  of  Chancery  would  never,  and  now  the  High  Court 
of  Justice  wiU  not,  restrain  a  tenant  in  tail  from  committing 
waste  (c),  at  least  where  he  is  not  restrained  from  barring  the  tail. 
Thirdly :  The  Estate  of  Tenant  in  Tail  aft^r  Possibilit/y  of  Issue 
Extinct. — ^A  tenant  in  tail  after  possibility  of  issue  extinct  has, 
in  effect,  only  an  estate  for  life  in  the  lands  {d).  This  estate 
has,  however,  been  derived  from  an  estate  in  fee  tail ;  on  this 
account,  he  possesses  more  than  the  ordinary  powers  of  the 
tenant  for  Hfe,  and  having  once  had  the  power  of  committing 
waste,  he  is  stiU  dispunishable  for  waste,  because  he  continues 
in  the  seisin  by  virtue  of  the  livery  upon  the  estate  tail  (e). 
But  he  cannot  commit  wanton  or  malicious  waste,  in  which  he 
will  be  restrained  by  the  Court  in  analogy  to  the  rule,  to  be 
presently  noticed,  with  respect  to  a  tenant  for  life  Tvithout  imr 
peachment  of  waste  (/).  His  privileges  are  also  personal,  and 
arise  from  his  privity  of  estate.  His  grantee,  therefore,  wUl  be 
a  mere  tenant  for  life  (g). 

Fourthly:  The  Estate  of  Tenant  for  Life. — Such  a  tenant 
may  either  (a.)  be  impeachable  for  waste,  or  (b.)  be  without 
impeachment  for  waste;  and  these  two  conditions  must  be 
considered  separately  and  apart.  Firstly,  a  tenant  for  life,  who 
is  impeachable  for  waste,  cannot  commit  waste ;  but  he  will  be 
entitled  to  take  the' minerals  upon  his  lands  for  the  purposes  of 
husbandry  and  repairs.  One  of  the  incidents  to  his  estate  is  a 
right  to  estovers  (A).  This  word  has  been  generally  defined  to 
mean  an  allowance  of  necessary  wood ;  but  there  seems  reason 
to  contend  that  the  original  word  estoffe,  whence  comes  the 
English  word  stuff,  might  comprise  all  that  was  necessary  for 
the  cultivation  and  repairs  of  the  estate  generally.  The  statute 
of  Westminster  2,  c.  26,  gives  an  assize  of  novel  disseisin  de 

[a]  Doe  d.  Grubb  v.  Burlington 
(Eail),  6  B.  &  Ad.  607. 

<i)  11  Eep.  603 ;  Plowd.  259:  Hard. 
E.  96. 

(c)  Forrester's  Eep.  16;  Glenorohy 
i>.  Bosville,  Cas.  temp.  Talb.  16. 

(d)  See  Brown's  Diet.,  title  Tenant  in 
Tail  after  Possibility. 

(e)  Co.  Litt.  27b;  2  Inst.  302;  1 
EoU.  Eep.  184. 


(/)  Abraham  v.  Bubb,  2  Preem.  63 ; 
Anon.,  2  Freem.  278 ;  Lewis  Bowles' 
case,  11  Eep.  83  a;  Cook'!).  Winford, 
Abr.  Eq.  221;  WiUianis  t).  Williams, 
12  EajBt,  209. 

(g)  Co.  Litt.  28  a ;  Aprice's  case,  3 
Leon.  241. 

(h)  Co.  Litt.  41  b ;  Brown's  Diet., 
title  Estovers. 
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estoveriis  hosci,  whicli  ■would  seem  to  show  that  the  word  was  not     Chap.  ll. 

used  in  necessary  connection  with  wood.    At  any  rate,  there      ^^°^"  ^' 

can  be  no  doubt  that  a  tenant  for  life  may,  in  all  cases,  dig  for 

gravel,  lime,  clay,  earth,  stone  or  similar  minerals  for  the  repair 

of  buildings  and  the  manuring  of  the  land  (t).     Thus,  it  is  said, 

if  a  lessee  of  land  with  mines  of  coal,  iron  and  stone,  digs  as 

much  as  is  necessary  for  him  to  use,  without  selling,  it  is  no 

waste  {k).    But  it  is  also  stated  by  Ooke,  if  the  tenant  cut  down 

trees  for  repairs  and  selleth  them,  and  after  buyeth  them  again, 

and  employs  them  about  necessary  repairs,  yet  it  is  waste  by  the 

sale  {I). 

But  an  important  distinction  has  been  taken  between  mines  Open  and  un- 
open  and  unopened.    Lord  Coke  says:—  ^^mTywk' 

*'  A  man  liath  land  in.  ■whicli  there  is  a  mine  ol  coals,  or  of  the  Uke,  and  jj^t  jj^g  jatter 
maketh  a  lease  of  the  land  (] without  mentioning  any  mines)  for  life  or  for  as  a  general  ' 
years,  the  lessee  for  such  mines  as  were  open  at  the  time  of  the  lease  made,  rule, 
may  dig  and  take  the  profits  thereof.     But  he  cannot  dig  for  any  new 
mine  that  was  not  open  at  the  time  of  the  lease  made,  for  mat  shoiild  be 
adjudged  waste,  and  if  there  be  open  mines,  and  the  owner  make  a  lease 
of  the  land,  with  the  mines  therein,  this  shall  extend  to  the  open  mines 
only,  and  not  to  any  hidden  mine;  but  if  there  be  no  open  mine,  and  the 
lease  is  made  of  the  land  together  with  all  mines  therein,  there  the  lessee 
may  dig  for  mines  and  enjoy  the  benefit  thereof,  otherwise  those  words 
should  be  void"  (to). 

It  might  certainly  seem  to  be  the  true  construction  of  an 
instrument  granting  lands  with  all  mines  therein,  and  the  mines 
were  linopened,  that  the  tenant  for  life  or  for  years  should  be 
unimpeachable  for  waste,  and  be  at  Kberty  to  work  the  mines 
by  express  stipulation;  ut  res  magis  valeat  qudm  per  eat;  but  this 
doctrine,  notwithstanding  Saimders'  case  (m),  where  it  wUs  first 
resolved,  was  denied  both  by  Lord  Macclesfield  and  Lord  King 
in  the  case  of  Whitfield  v.  Bemt,  in  which  it  was  urged,  that  the  WhitjteU  v. 
mines  being  expressly  granted  by  the  settlement  with  the  lands,  opmedmSes. 
it  was  as  strong  a  case  as  if  the  mines  themselves  were  limited 
to  the  tenant  for  life;  but  it  was  decided,  that  a  tenant  for  life 
subject-  to  waste  shall  no  more  open  a  mine  than  cut  down  the 
timber  trees  which  were  equally  granted  by  the  deed,  and  that 
the  meaning  of  inserting  mines,  trees  and  water  was  that  all 
should  pass,  but  as  the  timber  and  mines  were  part  of  the 
inheritance,  no  one  should  have  power  over  them  but  such  as 
had  an  estate  of  inheritance  limited  to  him  (w). 

(j)  Oo.  Litt.  53  b,  54  b;  Moyle  v.  5  Co.   12;  Lord  Darcy  -o.  Askwith, 

Moyle,  Owen,  67.  Hob.  296;  Hutt.  19.    See  Code  Nap. 

(k)  2  EoU.  Abr.  816.  Civ.  698. 

W  Co.  Litt.  63  b.     See  Countess  of  («)  WMtfield  -i:  Bewit,  2  P.  Wms. 

Plymoutht;.  Lady  Archer,  IB.O.C.  169.  240. 

\m)  Go.  Litt.  54  b ;  Saunders'  case, 
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Rutland  v. 

Greene— 

Openedminei 


Express 
agreement, 
— may  make 
exception. 


Clattering  v. 


Tursuing  old 
veins  by  new 
workings. 


Date  when 
mine  opened 
immaterial. 


What  consti- 
tutes an  old 
mine. 


The  same  reasoning  might  apply  to  mines  that  were  opened, 
which  are  equally  part  of  the  inheritance,  hut  the  presumption 
in  favour  of  this  construction  of  the  deed  is  certainly  stronger; 
for  the  ahsence  of  more  express  stipulation  would  seem  to  show 
that  the  land  was  granted  with  all  its  current  profits  (o).  In  the 
other  case,  there  was,  properly  speaMng,  no  mine  at  aU,  but  only 
veins  or  strata.  Indeed  there  can  he  no  douht  that,  though  a 
tenant  for  life  subject  to  waste  cannot  in  any  case  open  milies, 
he  may,  in  the  absence  of  stipulation  to  the  contrary,  proceed  to 
work  the  mines  or  quarries  that  are  opened.  In  this  instance,' 
modus  et  comentio  nncunt  legem,  and  it  is  quite  competent,  for  a 
settlor  to  stipulate  that  a  tenant  for  life  or  for  years  shall  not 
even  work  the  open  mines  and  quarries  {p). 

It  has  been  decided,  that  a  tenant  for  life,  subject  to  waste, 
may  open  new  workings  to  pursue  old  veins  which  were  open 
when  he  came  into  possession  of  the  estate.  An  injunction  was 
moved  for,  but  Lord  King  observed,  that  the  question  had  been 
determined  in  the  great  cause  of  Hellisr  v.  Twyford,  in  which 
he  was  of  counsel,  and  which  was  tried  at  the  assizes  in  Devon- 
shire before  Mr.  Justice  Powell,  where  it  was  proved  by  witnesses 
to  be'  the  course  of  the  country,  and  a  practice  well  known  in 
those  parts  among  the  miaers,  that  any  person  having  a  right  to 
dig  ia  mines  may  pursue  the  mine,  and  open  new  shafts  or  pits 
to  follow  the  same  vein;  and  that  otherwise  the  working. in  the 
same  mines  would  be  impracticable,  because  the  miners  would  be 
choked  for  want  of  air,  if  new  holes  were  not  continually  opened 
to  let  the  air  into  them ;  that  the  same  vein  of  coal  frequently 
ran  a  great  way,  and  the  same  mine  of  coals  was  ve'ry  knowable, 
and  easy  to  be  discerned  (g') . 

In  the  same  case,  it  was  decided  that,  to  enable  a  tenant  for 
life  to  work  mines,  it  is  not  necessary  that  they  should  have 
been  open  at  the  time  of  the  settlement.  It  is  sufficient  if  the 
mines  are  lawfully  opened  by  any  precedent  tenant  in  tail, 
though  subsequent  to  the  settlement. 

The  actual  distinction  between  an  old  mine  and  a  new  mine 
has  never  been  plainly  determined ;  at  least  no  case  is  reported. 
Such  questions  might  be  found  to  be  difficult  of  solution.  From 
the  case  just  cited,  it  would  seem  that  the  pursuit  of  the  same 
vein  or  stratum  would  be  permitted  to  a  person  claiming  to  work 
old  mines.     There  does  not  appear  to  be  any  objection  to  such 


ILe 


(0)  Eutland  v.  Grreene,  1  Sid.  152; 
jev.  107. 

(jo)  Ferraud  v.  Wilson,  4  Hare,  383; 
15  L.  J.,  N.  S.,  C.  0.  41.     SeeDoef?. 


Hopkinson  v.  Perrand,  20  L.  J.,  N.  S., 
C.  P.  202. 

(y)  Clavering«>.Clavering,2P.Wms. 
388;  Sel.  Oh.  Ca.  79;  Moseley,  219. 
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a  test,  if  the  works  are  continuous.     It  might,  perhaps,  be     Chap.  II. 
douhtful  how  far  a  mine  which  had  been  discontinued  could  be      ^^^'  •*•  ^ 

considered  to  be  still  an  old  mine  {r),  or  whether  a  new  bed  or   <     /       /'j   [   (a 
vein  can  be  worked  by  means  of  an  old  shaft  (s).     The  proba-  {Uin*-^''*^"       , 
bility  is  that  a  new  vein,  even  although  it  were  capable  of  being  ^    fi''ilo  •'  ■/I 
worked  by  an  old  shaft,  would  not  be  considered  an  old  mine  ;    /J  *J^f 
ia  fact,  it  is  not.     Much  would,  however,  in  all  such  cases, 
depend  upon  the  partioulax  facts  (i). 

In  a  late  case,  an  owner  in  fee  had  made  some  preparations  nner  v. 
■  for  making  clay.  There  were  old  pits  which  had  not  been  ^"^v^'^- 
worked  for  twenty  years,  and  it  was  stated  that  »he  had  taken 
some  clay  from  them ;  but  they  were  not  stated  to  be  in  a  course 
of  working  at  his  death.  A  tenant  for  Ufe,  under  his  wiU, 
began  to  dig  clay,  but  an  injunction  was  granted,  iu  order  that 
the  state  of  the  pits  might  be  more  exactly  ascertained  {u). 
Cases  of  this  kind  may  possibly  depend  on  the  distinction  be- 
tween suspension  and  abandonment  («). 

In  a  case  where  a  testator  had  granted  a  lease  of  all  the  Spencers. 
seams  of  coal  and  ironstone  in  certain  lands,  and  only  two  seams    "'" " 
had  been  worked  in  his  lifetime,  it  was  held,  that  another  seam 
could  be  worked  by  means  of  the  same  shaft  as  part  of  the  old 
mine ;  and  that  the  profits  of  the  whole  mine  were  payable  to  a 
tenant  for  life  under  the  testator's  will  (y). 

In  another  case,  it  was  held,  that  a  mine  which  had  not  been  i^gge  y. 
worked  for  twenty  or  thirty  years,  from  the  want  of  profit,  ^^^''' 
might  be  worked  again  by  a  succeeding  tenant  for  life ;  but 
that  if  a  mine  has  been  abandoned  by  the  owner  of  the  inherit- 
ance many  years  previously,  with  a  view  to  some  permanent 
advantage  to  the  property,  a  succeeding  tenant  for  life  could 
hardly  treat  that  as  an  open  mine.  The  opening  of  a  fresh  pit 
might,  under  some  circumstances,  not  amount  to  the  opening  of 
a  new  mine,  but  only  to  the  more  advantageous  mode  of  working 
an  old  one,  and  might  possibly  be  done  without  any  injury  to 
the  inheritance,  if  the  surface  of  the  land  where  it  was  opened 
was  of  little  value  to  the  estate  (z). 

In  a  case  where  waste  (a)  was  committed  by  the  assignees  of  To  whom  the 

T}I^0C66ds  of 

a  tenant  for  life,  who  was  a  bankrupt,  it  was  held,  that  the  first  waste  belong. 

M  Ibid.  Beckett,  24  Beav.  114. 

(»)  Terrand  v.  Wilson,  supra.  (a)  Bagot  i).  Bagot,  Legge  v.  liegge, 

(t)  See  Stoughton*.  Leigh,  1  Taunt.  32  Beav.  509;  34  lb.  134;  33  L.  J., 

410;  Bartlett  v.  Phillips,  4  De  G.  &  J.  Ch.  116. 

414.  («)  See  -vraste    defined  in  Bacon's 

M  Viner  v.  Vaughan,  2  Beav.  466.  Abr.  Waste,  255;  Brown's  Diet.  Waste; 


m)  See  Legge  v.  Legge,  infra.  Doe  d.  Grubb  v.  Burlington  (Earl),  5 

j/)  Spencer  v.  Sourr,  31  Beav.  334;      B.  &  Ad.  507. 
31  L.  J.,  Ch.  808.     See  also  Daly  v. 
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Injimotion 

against 

■wastor. 


Aoooimts 

against 

■wastor. 


tenant  in  tail  was  entitled  to  aU  the  proceeds  as  the  owner  of 
_  the  first  estate  of  inheritance.  If  the  acts  had  not  been 
wrongful  the  assignees  wonld"  have  been  entitled  for  the  life 
of  the  bankrupt.  There  was  another  tenant  for  life,  stUl  living, 
and  who  had  not  taken  any  part  in  the  waste  (S).  The  same 
rule  prevails  in  favour  of  a  tenant  for  life  unimpeachable  for 
waste,  when  the  waste  has  been  committed  by  a  tenant  for  life, 
who  had  no  right  to  commit  waste  (c).  When  waste  has  been 
committed  by  a  trespasser,  the  proceeds  belong  to  the  owner  of 
the  first  estate  of  inheritance,  with  due  regard  to  the  extent  to 
which  a  tenant  for  life  may  have  been  injured  (d).  The  injiuy 
(if  any)  sustained  by  the  tenant  for  life  will  be  compensated 
upon  the  principle,  or  by  analogy  to  the  principle,  of  "  adjust- 
ment of  accoimts"  or  of  "apportionment"  between  the  tenant 
for  life  and  the  remainderman  (e). 

Furthermore,  by  its  inherent  jurisdiction  to  restrain  fraud, 
the  Court  will,  although  the  plaintiff  may  have  a  legal  remedy, 
interfere  to  prevent  waste  being  committed  by  a  tenant  for 
life  in  collusion  with  the  owner  of  the  first  estate  of  inherit- 
ance, or  by  a  person  who  unites  both  these  characters  in  himself; 
and  as  such  a  suit  may  be  instituted  by  trustees  to  preserve  con- 
tingent remainders  during  the  life  of  tenant  for  life  in  re- 
mainder (/),  so  may  it  be  instituted  by  tenant  for  life  in 
remainder  himself.  On  the  same  principle,  where  waste  has 
been  committed  by  a  tenant  for  life  at  a  time  when  he  was  also 
owner  of  the  first  estate  of  inheritance,  and  where  there  was  no 
one  capable  of  bringing  an  action,  a  bill  to  make  his  estate 
accountable  may,  after  his  death,  be  brought  by  a  tenant  for 
life  in  possession;  but  before  giving  relief  in  a  suit  so  insti- 
tuted, the  Court  must  be  satisfied  that  the  acts  of  the  deceased 
tenant  for  life  were  such  as  amounted  to  collusion  between  the 
two  characters  which  he  imited  in  himself.  Accordingly,  when 
it  was  shown  that  the  tenant  for  life,  being  also  ultimate  re- 
mainderman in  fee,  had  laid  out  sums  in  permanent  improve- 
ments on  the  estate  at  least  equal  to  the  value  of  the  amount 
realized  by  the  acts  of  waste,  which  were  themselves  of  trivial 
amount,  the  bill  was  dismissed:  and  where  the  executor  of  a 
deceased  tenant  for  life,  who  was  also  ultimate  remainderman  in 
fee,  admitted  having  received  the  proceeds  of  certain  timber  cut 
or  ordered  to  be  cut  by  his  testator,  he  was  allowed,  in  the 


(J)  Lushington  v.  Boldero,  15  Beav. 
1;  21L.J.,  N.  S.,  C.  0.  49. 

(c)  Waldo  V.  Waldo,  10  L.  J.,  N.  S., 
C.  0.  312.  ' 


(d)  Bewick  v.  Whitfield,  3  P.  Wms. 
267;  BeU».  Wilson,  35  L.  J.,  Oh.  341. 

(«)  Legge  »/.  Legge,  32  Beav.  509, 
infra. 

if)  Garth  v.  Cotton,  1  Ves.  524. 
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account  to  be  taken  against  him,  to  take  credit  for  the  sums  laid     Chap.  II. 
out  hy  his  testator  in  permanent  improvements  {g).  ^^™'  ^' 


In  another  case,  a  tenant  for  life,  impeachable  for  waste,  had  Legge  v. 
out  timber  to  a  large  extent,  and  had  worked  coal  mines,  both  fer  of^djust- 
old  and  new.  A  suit  was  instituted,  after  the  death  of  the  mgaoooimta 
tenant  for  Ufe,  for  making  his  estate  liable  for  acts  of  waste,  tenant  for  life 
A  compromise  was  suggested  by  the  Court  for  the  purpose  of  ^^^  remain- 
avoiding  a  long  and  expensive  iuquiry,  increased  by  the  diffi- 
culty of  determining  which  were  opened  and  which  were 
unopened  mines.  The  accounts  furnished  wete  to  be  admitted, 
and  oertaLu  sums  in  respect  of  the  timber  and  the  new  mines, 
with  interest  at  4^.  per  centum,  per  annum  from  the  day  of  the 
death  of  the  tenant  for  life,  were  to  be  charged  against  his 
estate,  and  invested  as  part  of  the  settled  estates.  The  compro- 
mise was  not  accepted,  and  a  decree  was  made.  An  account  was 
directed  to  be  taken  of  the  timber  and  miuerals  appropriated  by 
the  deceased  tenant  for  Ufe  prior  to  the  birth  of  the  first  tenant 
in  tail,  distinguishing  old  from  new  mines,  with  an  iuquiry  into 
the  circumstances  of  the  old  miues  having  remaiaed  dormant, 
and  whether  the  new  pits  were  opened  for  facilitating  the  old 
workiugs  or  for  fresh  mines.  Similar  accounts  were  directed 
respecting  the  timbier.  Upon  such  account  being  taken,  the 
sum  payable  in  respect  of  improper  appropriations  was  directed 
to  be  invested  as  part  of  the  settled  estates,  and  the  interest  siuce 
the  death  of  the  late  tenant  for  life  to  be  paid  to  the  existing 
tenant  for  life — and  the  sum  payable  in  respect  of  such  improper 
acts  after  the  birth  of  the  tenant  in  tail  was  directed  to  be  paid 
to  biTTi  absolutely,  with  interest  from  the  times  when  it  was 
received.  All  the  monies  properly  received  were  directed  to  be 
invested  as  part  of  the  settled  estates,  and  the  late  tenant  for  life 
was  to  be  considered  to  have  been  entitled  to  the  interest  for  his 
hfe,  and,  since  his  death,  the  interest  was  to  be  charged  against 
his  estate.  It  was  intimated,  that  the  Court  would  take  the 
accounts  and  prosecute  the  inquiries  in  the  manner  most  liberal 
to  the  deceased  tenant  for  life,  particularly  after  the  great  lapse 
of  time,  which  occasioned  difficulties  as  to  evidence.  An  inquiry 
was  also  directed  as  to  what  minerals  were  then  in  existence,  and 
their  condition,  and  whether  it  would  be  for  the  benefit  of  the 
inheritance  that  any  of  them  should  continue  to  be  worked — 
and  also,  an  account  of  all  profits  and  monies  derived  from  the 
working  of  the  mines  since  the  death  of  the  tenant  for  life,  and 
by  whom^  they  had  been  received,  with  a  declaration  that  all 

(y)  Birch-Wolfe  v.  Birch,  L.  B.,  9  Eq.  683. 
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such  proceeds,  and  all  future  proceeds,  ought  to  be  invested  as 
part  of  the  settled  estates  {h). 

An  appeal  was  entered  against  this  decree,  and  a  compromise 
was  effected,  with  the  approhation  of  the  Lord  Chancellor,  on 
the  terms  of  payment  by  the  estate  of  the  late  tenant  for  life  of 
the  proceeds  of  the  timber  and  minerals,  including  minerals  won 
from  dormant  mines,  with  interest  from  his  death ;  so  much  of 
such  proceeds  as  had  arisen  before  the  birth  of  the  first  tenant  in 
tail  to  be  invested  and  treated  as  part  of  the  settled  estate,  and 
so  much  as  had  arisen  subsequently  to  belong  to  him  absolutely. 
Sent.  V.  Bent.  A  testatrix  was  possessed  of  a  moiety  of  mines  at  Aroa,  in 
Columbia,  South  America,  and  was  mortgage©  of  the  other 
moiety,  with  power  of  sale.  She  devised  the  mines  to  trustees 
for  sale,  and  the  proceeds  of  the  sale  were  to  form  part  of  her 
residuary  personal  estate,  which  she  directed  to  be  invested 
iu  lands  to  be  settled  to  the  uses  declared  of  her  residuary 
real  estate.  The  tenant  for  life  under  the  will  had  spent 
money  in  erecting  permanent  furnaces '  and  works  at  the 
Eavenhead  Copper  Works,  near  Liverpool,  which  formed  part 
of  that  estate.  A  proportionate  increase  of  rent  had  been  paid 
by  the  lessees.  The  Aroa  mines  had  for  some  years  been  un- 
productive, and  had  been  worked  at  a  loss ;  but  as  the  laws  of 
Columbia  subjected  miaes  not  continually  worked  to  forfeiture, 
the  tenant  for  life  had  contiaued  large  payments  made  by  the 
testatrix  for  keeping  the  mines  in  work,  and  for  preventing  for- 
feiture. An  offer  of  50,000^.  had  lately  been  made  for  the 
mines.  On  a  suit  being  instituted  for  the  administration  of 
the  trusts,  the  tenant  for  life  was  allowed  to  ask  for  inquiry 
respecting  the  payments  made  by  him  for  the  mines,  but  not  as 
to  the  sums  paid  for  the  furnaces  and  works.  A  general  refer- 
ence was  directed  as  to  the  Aroa  miues,  and  the  contract  for 
their  sale,  with  the  view  of  ascertaining  whether  the  money  had 
been  expended  for  the  benefit  of  the  inheritance,  and  could  be 
allowed  by  the  Court  («). 

The  law  of  Scotland  makes  no  distinction  between  open  and 
unopened  miaes  in  the  case  of  a  tenant  for  life  without  express 
powers  to  work  {k). 


Scotch  lav. 


(4)  Tenant 
for  life  [cont.) 
(b.)  Unim- 
peachable  for 
waste. 


Such  is  the  law  with  respect  to  the  rights  of  a  tenant  for  life 
subject  to  waste,  and  we  are  now  to  consider,  secondly,  the 


(h)  Bagot  V.  Bagot,  Legge  i>.  Legge, 
32  Beav.  609;  34  Ibid.  134;  33  L.  J., 
Ch.  116.  But  this  case  is,  perhaps, 
not  a  good  authority;  see  In  re  Caven- 
dish, Cavendish  v.  Mimdy,  "W.  N.  1877, 


p.  198. 

(i)  Dent  v.  Dent,  30  Beav.  363. 

(A)  S-winton  v.  Eoxburgh  (Duke), 
Tac.  Coll.  Eas.  7  Jan.  1816{  Ersk.  2, 
9,57. 
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rights  of  a  tenant  for  life,  who  is  made  expressly  dispunishable     Chap.  Ii. 
for  waste,  or  who  is  without  impeachment  of  waste.  ^^'"-  ^- 

It  has  frequently  been  decided  that  these  words  extend  to 
certain  limited  acts  of  waste  only,  and  not  to  the  destruction  of 
the  estate  itself,  and  that  they  will  not  authorize  any  malicious 
or  extravagant  acts  of  ownership,  as  in  cutting  down  ornamental 
trees,  or  in  wantonly  pulling  down  houses  (^).  It  had  been  His  ordinary 
decided  in  an  old  case  at  law,  that  the  words  "  without  impeach-  thra^iiSt 
ment  of  waste"  gave  the  tenant  the  absolute  property  in  the 
thing  wasted,  and  courts  of  equity  were  for  some  time  prevented 
by  this  case  from  interfering,  as  it  would  have  been  to  declare 
that  a  man  should  not  be  allowed  to  make  use  of  the  property 
which  the  law  allowed  him  (m).  But  it  had  also  been  held  at 
law,  that  a  tenant  for  life,  under  these  circumstances,  was  only 
exempt  from  an  action  of  waste,  the  penalty  of  the  Statute  of 
Gloucester,  the  recovery  of  treble  value  and  the  place  wasted  (n). 

It  seems,  however,  never  to  have  been  disputed,  either  at  law  ' 
or  in  equity,  that  a  tenant  for  life,  without  impeachment  of 
waste,  may  open  and  dig  mines  at  his  own  pleasure  (o). 

This  right  will,  of  course,  be  accompanied  with  all  the  neces-  Equitable 
sary  incidents ;  but  if  it  could  be  shown  that  the  tenant  was  ^^ai^g^"- 
exercising  his  privilege  in  a  wanton  or  malicious  manner,  a  equity. 
court  of  eqxdty  would  interfere  to  control  him,  in  analogy  to  the 
principle  adopted  in  cases  of  the  destruction  of  timber  and 
houses. 

A  long  lease  had  been  granted  by  a  former'Bishop  of  London,  Xondon  [Bp.] 
without  impeachment  of  waste,  and  the  lessee  had  agreed  with  ^'  ^ ' 
some  brickmakers,  that  they  might  dig  and  cairy  away  the  soil 
of  twenty  acres,  six  feet  deep,  provided  they  did  not  dig  above 
two  acres  in  the  year,  and  levelled  those  acres  before  they  dug 
up  others.  A  bill  of  injunction  was  brought  by  a  subsequent 
bishop,  which  alleged  that  this  was  carrying  away  the  ^oil,  part 
of  the  inheritance,  and  would  in  consequence  turn  the  pasture 
field  into  a  pit  or  pond ;  that  the  defendant,  in  digging  all  the 
soil  for  the  bricks,  was  actually  destroying  the  field.  It  was 
urged  for  the  defendant,  that  frequent  experience  showed  that 
the  digging  of  brick  did  not  destroy  the  field,  there  being  many 

[Pj  PaoHngton  Vt  PaoMngton,  3  Atk.  See  1  Ves.  265 ;  Pyne  v.  Don,  1  Term 

215;  Atraliam  v.  Bubb,  2Ereein.  Eep.  Eep.  55. 

53;  Vane  v.  Lord  Barnard,  2  Vem.  (»)  11  Eep.  82;    Co.  Litt.  220;  2 

738;  1  Salt.  161;  Bishop  of  London ».  Inst.   146;    6  Eep.   63;    Dyer,    184; 

Web,  1  P.  "Wms.  527 ;  Aston  v.  Aston,  Wood's  Inst.  574. 

1  Ves.  264;  Piers  v.  Piers,  1  Ves.  521 ;  -  (o)  Plowd.  135;  Hard.  96;  Tracy  v. 

Eolt  V.  Lord  Somerville,  ■  2  Ab.  Eq.  Tracy,  11  Vem.  23;  Bray  i).  Tracy,  1 

759 ;  Strathmore  v.  Bowes,  2  Bro.  Eep.  W.  Jones,  51 ;  Aston  v.  Aston,  1  Ves, 


(m)  Lewis  Bowles'  case,  11  Co.  79. 
B. 


264. 
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And  now 
restrained  at 
la-w  also. 


5.  Tenants 
quasi  for  life. 


(a)  Jointress. 


(4)  Curtesy 
tenant. 


(c)  Dowresa. 


fields  about  the  town  where  bricks  had  been  dug,  and  those  fields 
-  used  again  for  pasture;  but  that,  admitting  it  was  waste,  yet 
there  being  a  power  to  commit  waste,  the  lessee  might  do  it,  as 
well  as  open  a  new  mine,  and  carry  away  the  mineral  without 
filling  it  up  again.  Lord  Macclesfield  said,  that  the  case  was 
within  the  reason  of  Lord  Barnard's  case  (p),  where,  as  he  was 
not  permitted  to  destroy  the  castle  to  the  prejudice  of  the 
remaiaderman,  so  neither  should  the  lessee  destroy  the  field 
against  the  bishop  who  had  the  reversion  ia  fee,  to  the  ruin  of 
the  ioheritanee  of  the  church.  The  defendant, was  permitted  to 
carry  awayJihe  brick  he  had  dug,  but  restrained  from  digging 
further  (q).  It  is  to  be  observed  ia  this  case,  that  the  lessor  was 
not  an  absolute  fee  simple  owner;  therefore,  that  his  lessee  could 
not,  however  wide  or  large  the  terms  of  the  lease,  take  greater 
Kberty  of  waste  than  his  lessor  had  in  himself  to  grant. 

In  conclusion  upon  the  estate  for  life,  whether  the  same  be 
without  or  with  impeachment  of  waste,  the  distinction  between 
legal  and  equitable  waste,  i.e.  between  what  law  considered 
waste  and  would  restrain,  and  what  equity  alone  (and  not  law) 
considered  waste  and  would  restrain,  is  expressly  abolished  by 
the  Judicature  Act,  1873,  sect.  25,  sub-sect.  3. 

Fifthly:  Varieties  of  Estates  qiuisi  for  Life. — ^A  jointress,  tenant 
for  Hfe,  is  in  the  same  situation  with  respect  to  mines  as  an 
ordinary  tenant  for  Hfe,  and  may  be  subject  to  or  without 
impeachment  of  waste  (r). 

In  a  case  where  there  was  a  covenant  that  a  jointure  should 
be  of  a  certain  yearly  value,  and  it  fell  short  and  the  estate  was 
not  without  impeachment  of  waste,  the  Court  refused  to  prohibit 
the  jointress  from  committing  waste  so  far  as  to  make  up  the 
defect  of  the  jointure  (s).  But  though  a  Court  of  equity  may 
refuse  to  lend  its  assistance  in  preventing  waste  in  a  case  where 
there  was,  such  a  strong  claim  for  the  privilege,  yet  an  action  at 
law  might  be  brought  against  her,  and  it  does  not  follow  from 
the  above  decision  that  the  Court  would  interfere  in  her  favour 
to  restrain  the  action. 

An  estate  by  the  curtesy,  and  an  estate  in  dower,  are  also 
estates  for  life,  and  the  tenants  are  punishable  for  waste  (^). 
But,  like  other  tenants  for  life,  they  may  work  open  mines  («). 
The  right  to  curtesy  extends  over  the  whole  lands,  and  the 


[p]  Vane  t.  Lord  Barnard,  2  Vem. 
738;  ISalk.  161. 

[q]  Biskop  of  London  v.  Wet,  1  P. 
Wms.  527. 

[r]  Basset  v.  Basset,  Pinch,  190; 
Aston  v.  Aston,  1  Ves.  264. 


Carew  i>.  Carew,  Abr.  Eq.  221. 

,,  2  Inst.  299;  Stat,  of  Glouc.  6 
Edw.  1,  u.  5. 

M  Stoughton  V.  Leigh,  1  Taunt. 
441. 
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right  to  customary  dower  or  freebenoh  is  often  equally  extensive.     Osap.  il. 
The  right  to  dower,  however,  at  common  law,  attaches  only  to 


one-third  of  the  lands.    Hence  arises  a  dLSerence  in  the  term  J^^*^*^  °*  f 

aowress  only 

and  nature  of  the  enjoyment  of  lands  held  in  dower.     An  onassiga- 

iaterest  which  extends  ovei  the  whole  land  will  of  course  be  ™™ " 

accompanied  with  an  immediate  right  of  exclusive  possession, 

because  it  does  not  interfere  with  the  rights  of  others — ^but  in 

other  cases,  the  dower,  the  right  to  which  only  attaches  on  the 

death  of  the  husband,  must  be  assigned.     Dower  ought  to  be 

assigned  within  forty  days  from  that  event ;  and  it  is  not  till 

assignment  that  the  widow  acquires  an  actual  estate  in  the  land  («) . 

In  a  case,  where  a  suit  had  been  instituted  for  the  administra-  j)icken  v. 

tion  of  the  estate  of  an  intestate,  his  widow  was  declared  to  be  ^«»»«'— Case 

,01  unopened 
entitled  to  dower  out  of  an  estate  containing  unopened  coal  mines,  mines. 

She  was  then  appointed  the  guardian  of  her  infant  daughter,  the 
heiress,  and  also  receiver  of  the  rents  and  profits.  Nine  years 
afterwards,  the  widow  entered  into  a  provisional  agreement  for 
a  lease  of  the  coal,  and  the  agreement  was  afterwards  ordered  to 
be  carried  out.  The  lease  was  made  between  the  widow  as 
guardian  and  receiver,  the  infant,  and  the  lessee.  It  recited  the 
proceedings,  in  the  suit;  and  in  the  operative  part  the  infant 
granted  and  demised,  and  the  widow,  as  guardian,  granted, 
demised  and  confirmed  the  mines.  The  covenants  and  reserva- 
tions were  made  in  the  name  of  the  infant.  The  widow  had 
paid  into  Court,  as  receiver,  the  royalties  that  had  accrued.  The 
widow  now  claimed  dower  out  of  the  royalties.  But  it  was  held, 
that  the  widow  had  waived  her  right  to  dower  by  her  own  acts, 
and  that  the  infant  was  entitled  to  the  full  benefit  arising  from 
the  lease  (y). 

Sixthly:  Tenants  for  a  Term  of  Years. — ^There  is  little  (if  any)  6.  Tenant  for 
difference  between  the  rights  of  a  tenant  for  life  and  a  tenant  for  ^^^'^^^ 
years.  Both  hold  their  estates  equally  of  the  grantor,  the  estate 
of  a  tenant  for  life  not  being  within  the  provisions  of  the  Statute 
of  Quia  emptores  against  subinfeudation.  Both  tenants  are 
entitled  to  reasonable  estovers,  and  to  take  minerals  for  the 
purposes  of  husbandry  and  necessary  repairs  (s)  They  are  now 
equally  punishable  for  waste  {a),  and  may  both  work  mines 
already  opened  (S).  A  clause  of  non-impeachment  of  waste, 
when  inserted  in  a  grant  or  demise  for  years,  which  would,  how- 

{x)  For  further  ^d  more  paxtioular  (a)  Co.  Litt.  41  b. 

statement  of  dowrese's  rights  in  mines,  (a)  Mitchell  v.  Dors,  6  Ves.  147; 

see  Chap.   IX.,  Sect.  2,  Subseot.  3,  Hanson   v.    Grardiner,    7    Ves.    308; 

"  Transfer  by  Operation  of  Law."  Cuddon  v.  Morley,  7  Hare,  202. 

(y)  Bicken  ii.  Hamer,  1  Dr.  &  Sm.  (b)  Co.  Litt.  54  b;  Astryv.  Ballard, 

?84;  29  lii  J.,  Ch.  778.  2  Mod.  193. 
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in  mines. 
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ever,  be  most  unusual,  will  have  the  same  effect  as  when  contained 
in  a  grant  for  life;  and  the  lessee  will  be  equally  restrainable  by 
a  Court  of  equity,  and  now  also  by  a  Court  of  law,  from  oom- 
mittiag  wanton  waste  (c). 

The  mines  in  lands  held  for  terms  of  years  are  generally 
reserved  to  the  owner  of  the  inheritance,  with  full  powers  of 
working.  If  not,  neither  the  lessor  nor  the  lessee  can  alone 
work  the  unopened  mines. 

Seventhly :  Minor  Tenancies  far  Years. — ^A  tenant  at  will  has 
no  power  to  commit  any  kind  of  waste,  and  an  act  of  waste  will 
determine  his  estate  {d).  He  is  not  bound  to  repair  houses  like 
a  tenant  for  years  (e),  and  therefore  has  no  right  to  estovers. 

A  tenant  at  sufferance  is  a  tenant  who,  haviag  entered  by 
right,  holds  over  by  wrong,  i.  e.  after  the  expiration  of  his  right. 
He  is  not  to  be  confounded  with  a  tenant  who  holds  on  from 
year  to  year  after  the  expiration  of  his  lease.  He  has  no  rightful 
estate  at  all,  and  there  is  no  privity  of  estate  between  him  and 
the  owner  of  the  land.  His  continuance  of  possession,  therefore, 
alone  is  an  act  of  trespass,  much  more  when  accompanied  with 
acts  of  ownership  (/). 

Tenants  by  statute  and  elegit,  i.  e.  judgment  creditors  ia 
possession,  have  too  uncertaia  an  interest  to  enable  them  to  do 
more  than  take  the  ordinary  profits  of  the  estate ;  but  they  may 
petition  the  Court  for  a  sale,  under  27  &  28  Vict.  o.  112. 

Eighthly:  Mortgagee  in  Possession. — ^A  mortgagee  has,  in  law, 
an  absolute  estate  ia  the  lands  mortgaged,  and  is  consequently 
entitled  to  take  immediate  possession  after  default  in  payment, 
and  to  receive  the  rents  and  profits  of  the  estate.  A  Court 
of  equity  will  never  iaterfere  to  prevent  the  mortgagee  from 
exerting  these  rights  (g). 

"With  respect  to  mines,  the  mortgagee  ia  possession,  it  seems, 
will  be  clearly  entitled  to  work  old  mines,  in  satisfaction  of  his 
demands,  though  it  has  been  decided  that  he  is  not  boimd  at 
the  utmost  to  advance  more  money  ia  a  miniag  speculation  than 
a  prudent  owner  would  do.  For,  as  Lord  Eldon  justly  said,  if 
he  were  owner,  he  might  speculate  for  himself  as  much  as  he 
pleased,  the  advantages,  whatever  they  might  be,  would  be  his, 
and  if  it  turned  out  unfortunate,  he  would  bear  the  loss.  But 
could  a  mortgagee  be  required  to  do  that  ?  Could  he  be  required 
to  risk  his  own  fortune  ia  speculation,  and  to  incur  hazard  in  an 
adventure  which  is  ultimately  to  redound  to  the  benefit  of  the 


(c)  Abraham  v.  Bubb,  2  Freem.  63 ; 
Bisnop  of  London  «).  Web,  1  P.  Wms. 
527. 

(d)  Co.  Litt.  57  a. 

(e)  Litt,  s.  71;  Lady  Shrewsbury's 


case,  3  Eep.  13b:  1  Show.  288. 

(/)  Co.  Litt.  57  b,  270  b. 

(^)  Williams  v.  Medlicott,  6  Price, 
496.     See  2  Mer.  259. 
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mortgagor  ?  (A)    And  it  may  be  added, — would  it  be  fair  that     Chap.  il. 

the  mortgagee  should  be  at  liberty  to  charge  against  the  mort-  — — 

gagor,  by  way  of  addition  to  the  principal  of  the  mortgage  debt, 
the  amoumts  expended  by  the  mortgagee  in  more  or  less  specu- 
lative searohings  for  mines  ? 

There  can,  however,  be  no  doubt  that  a  mortgagee  in  posses-  His  liability 
sion  will  be  accountable  for  wilful  default ;  and  if  the  nature  of  ^^^^^^ 
the  property  be  such  as  fairly  to  demand  the  expenditure  and 
risk  of  a  prudent  owner,  he  will  be  answerable  for  the  neglect, 
for  he  is  bound  to  make  the  most  reasonable  use  of  the  estate, 
and  to  satisfy  his  own  claims  with  due  diligence,  and  the  nature 
of  the  estate  should  have  been  contemplated  at  the  time  of  the 
mortgagee's  taking  possession. 

On  the  other  hand,  it  may  be  concluded,  that  if  a  mortgagee  Stighes  v. 
in  possession  exceed  the  expenditure  and  risk  demanded  from  ^*^^"""*- 
a. prudent  owner,  he  will  be  equally  accountable  for  the  con- 
sequences. He  will  not  be  allowed  the  expenses  of  an  un- 
necessary or  extravagant  enterprise,  or,  it  is  presumed,  of 
pursuing  an  enterprise  in  an  useless  or  chimerical  manner,  but  in 
both  instances  he  must  speculate  at  his  own  hazard  («'). 

But  although  a  mortgagee  ia  possession  may  be,  in  some  Sanson  y. 
■L         J  J.  X    XI  T  £    tj       ■  J  ■        Derby— Uort- 

eases,  bound  to  prosecute  the  working  ot  old  mmes,  and  quames,  gageemay 

it  is  submitted  that,  ia  the  absence  of  stipulation,  he  may  be  '^°-^^  °l^  ^"^^ 

■     Ti.        j/.iT.      not  open  new 
prevented Irom  opening  new  mines.  At  law,  his  estate  is  absolute,  mines. 

and  he  is  therefore  subject  to  no  action  of  waste  or  trespass ;  but 

it  has  been  long  decided  in  equity,  where  the  mortgagor  is,  until 

foreclosure  or  sale,  considered  to  be  the  actual  owner  of  the  land, 

that  a  mortgagee  shall  not  be  permitted  to  waste  the  estate  {k). 

If  the  security  of  a  mortgagee  prove  defective,  it  has  been 
held,  that  he  may  cut  down  timber,  and  apply  the  produce  to 
thfe  satisfaction  of  the  interest,  and  then  of  the  principal,  and  a 
Court  of  equity  win  not  restrain  him  from  so  doing  (^).  A 
similar  principle  has  been  applied  to  mines.  The  burthen  of 
proof  of  deficiency  rests  on  the  mortgagee. 

In  a  case  just  cited  (m),  the  mortgagee  had  opened  a  slate  Suglmv. 
quarry.     It  was  decided  that  he  did  it  at  his  own  hazard ;  but 
an  injunction  was  not  applied  for,  and  therefore  the  question  of 
right  did  not  arise. 

In  a  foreclosure  suit,  where  the  mortgagee  had  sufficiently  Miiutt  v. 
proved  that  his  security  was  deficient,  it  appeared  that  he  had  gagee  opens 

(A)  Eowe  V.  Wood,  1  Jao.  &  Walk.  122,  571. 
555.  Uc)  Hanson  ».  Derby,  2  Vem.  392. 

(»)  Hughes  V.  Williams,  12  Ves.  493 ;  (i)  •  Witherington  «>.  'Banies,  Sel.  Ch. 

Marriott  ».  The  Anchor  Eeyersionary  Ca.  31.  , 

Company,  3  Giff.  304;  30  L.  J.,  Ch.  («»)  Hughes  ii.,  Williams,  uijira. 
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Chap.  II. 
Sect.  1. 

new  miaes  at 
his  own  risk, 
and  only 
where  his 
security  is 
deficient. 


Tlwrmycnft 
T.  Crockeit — 
"Where 
security  suf- 
ficient, no 
right  to 
speculate  in 
new  mineB. 


Sood  V. 
Easton — Tres- 
pass under 
colour  of 
licence  from 
mortgagee 
not  in  posses- 
sion. 


let  the  roines  to  a  company,  who  had  abandoned  them  after  a 
large  loss,  and  after  having  paid  a  small  sum  for  royalty.  Three 
acres  and  a-half  of  the  surface  had  been  damaged  by  the  lessees, 
who  were  not  bound  by  the  lease  to  make  any  compensation  for 
the  damage.  The  mortgagor  was  a  mining  agent,  residing  near 
the  mines  for  the  four  years  during  which  the  mines  had  been 
worked  under  the  lease,  was  aware  of  all  the  proceedings,  and  had 
made  no  complaint  or  remonstrance  during  that  period.  He  now 
claimed  to  surcharge  the  mortgagee  with  the  value  of  the  ores 
raised,  which  was  considerable,  and  of  the  ground  that  had  been 
spoiled.  But  both  claims  were  disallowed.  It  was  held,  that 
the  mortgagee  had  a  right  to  open  mines,  at  his  own  risk  and 
peril ;  that  he  could  not  charge  any  amount  of  loss  against  the 
mortgagor,  and  the  whole  of  any  profit  must  go  in  discharge  of 
the  mortgage  debt.  It  was  also  held,  that  the  conduct  of  the 
mortgagor  precluded  him  from  any  remedy.  It  was  shown  that 
the  spoil  of  ground  was  not  wanton  or  improper  («). 

On  the  contrary,  if  a  security  is  not  shown  by  the  mortgagee 
to  be  deficient,  he  has  no  right  to  open  new  mines.  If  he  does 
work  them,  he  will  be  charged  with  aU  the  receipts  from  the 
mines,  without  any  allowance  for  the  expenses  in  opening  and 
working  them  (o).  In  some  cases,  a  mortgagee  might  effect  his 
purpose  by  an  exercise  of  his  power  of  sale  over  the  mines 
separately, 

A  mortgagee  had  given  authority  to  some  adjoining  coal 
owners,  who  had  entered  and  worked  coal.  The  rent  was  to  be 
fixed  afterwards;  but  it  was  never  fixed,  and  the  mortgagee, 
who  was  never  ia  possession,  alleged  that  he  was  not  aware  that 
any  coal  had  been  worked.  On  a  bill  being  filed  for  redemption, 
the  coal  licensees,  or  lessees,  who  were  made  defendants,  pleaded 
the  authority  of  the  mortgagee  and  the  Statute  of  Limitations. 
It  was  held  by  Stuart,  V.-C,  that  they  and  the  mortgagee  were 
equally  liable  to  account  for  the  coal  abstracted,  without  any 
allowance  for  expenses.  But,  on  appeal,  it  was  intimated  by 
the  Court  that  the  coal  owners  could  only  be  treated  as  trespassers, 
and  could  plead  the  statute,  unless  they  could  be  shown  to  have 
wrongfully  concurred  in  a  breach  of  trust,  of  which  there  was 
no  evidence.  The  cause  was  compromised  during  the  hearing 
with  the  approbation  of  the  Court  {p).  Clearly,  the  adjoining 
coal  owners  were  mere  trespassers;  for  the  mortgagee  never 
having  taken  possession  could  neither  make  a  lease  nor  grant  a 


(«)  Milletti.'.  Davey,  31  Beav.  470; 
32  L.  J.,  Ch.  122. 
(o)  Thomeycroft  v,  Crockett,  16  Sim. 


445;  2  H.  L.  Cas.  239. 

{p)  Hood  «!.  Easton,  2  Gifl.  692;  2 
Jur.,  N.  S.  729,  917. 
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licence.    All  that  he  could  give  was  the  colour  of  a  right  to     Chap.  Ii. 
work ;  that,  howeTer,  would  not  justify  a  trespass. 


Mortgagees  in  possession  of  a  colliery  will  not  be  deprived  of 
their  costs  in  a  redemption  suit  for  an  overstatement  of  the 
balance  due  in  the  security,  and  a  refusal  to  furnish  an  account, 
except  on  payment  of  expenses  {q). 

Mortgagees  will  not  be  liable  for  the  wrongful  acts  of  a  Powell  v. 
fraudulent  mortgagor,  while  he  is  in  possession,  although  they  ^Ihrnty^^' 
continue,  without  notice  of  fraud,  in  possession  of  the  aircourses  frauds  of 
and  roads  in  the  adjoining  lands,  and  employ  the  same  manager 
who  had  committed  the  fraud,  and  have  always  received  the 
proceeds  of  the  trespasses.    Nor- can  they  be  compelled  to  close 
up  any  communications  not  made  by  themselves.     But  they  will 
be  restrained  from  making  any  further  use  of  them ;  and  the 
complainants  will  be  permitted  to  enter  and  to  close  them  up  (r). 

In  the  above  case,  it  was  alleged,  that  the  improper  working  Form  of  the 
of  the  coal  during  the  trespasses  caused  an  absolute  loss  to  the  *<"'°'™*^- 
plairitifis  of  many  thousand  tons  of  coal,  which  could  not  be 
afterwards  wrought.  In  taking  the  accounts,  no  allowance  was 
made  for  the  costs  of  such  improper  working;  but  in  other 
respects,  aU  just  allowances  were  made  for  the  costs  of  working. 
The  agent  was  ordered  to  pay  costs  of  suit,  but  he  was  exempted 
from  liability  for  the  value  of  coal  wrongfully  worked,  as  he 
had  got  no  profit  from  his  fraud. 

Ninthly:    Co-Tenants. — Coparceners  (s),   joint  tenants,   and  9.  Co-tenants. 
tenants  in  common  (t),  are  also  liable  to  each  other  for  waste ; 
and  actions  of  account  are  maintainable  for  the  receipt  of  more 
than  the  proper  share  of  profits  («<).     All  such  owners  may  also  Eights  and 
be  restrained  by  injimction  from  the  wilful  destruction  of  the  a^^t  each 
common  property.     But  they  may  all  concur  as  among  them-  oiiier. 
selves  in  an  act  of  waste.     This  concurrence  must  include  all. 
In  one  case,  five  of  the  owners  had  authorized  the  construction 
of  a  railroad  on  the  land  held  in  common,  against  the  wishes 
of  the  remaining  owner,  who  proceeded  to  remove  the  rails,  and 
the  Court  of  Chancery  refused  to  restiain  him  (x). 

In  a  late  case,  coal  mines  belonged  to  tenants  in  common,  ciei/!/  v.  cieijiff 
who  agreed  to  demise  them  to  a  tenant.     The  mines  extended  '^^1^°^ 
imder  estates  held  by  the  lessors  in  severalty.     The  lessee  sunk 
a  shaft  in  one  of  the  estates  for  working  the  mines,  and  the 
shaft  was  used  for  falsing  coal  from  adjoining  mines,  worked 

(?)  Norton  v.  Cooper,  5  De  G.  M.  &  (<)  Bac.  Abr.  Waste,  Or. 

G-.  728.  («)  4  &  5  Anne,  o.  16,  s.  27;  Denys 

()■)  Powell  -e.  Aiken,  4  Kay  &  J.  v.  Shuckburgh,  4  T.  &  C.  42. 
343.  {x)  Dur.   &   Sund.    Kailw.   Co.    d. 

{«)  Liford's  case,  11  Kep.  49  a.  Wawn,  3  Beav.  119. 
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Chap.  II.     also  by  the  lessee.     There  was  no  valid  agreement,  which 
^'"^-  ^-      enabled  the  lessee  to  claim  this  additional  right;  but  he  had 
made  payments  from  time  to  time  to  the  owner  of  the  estate,  in 
which  the  shaft  was  sunk,  for  the  privilege.     There  was  no 
other  access  to  the  adjoining  coal.    It  was  held,  that  all  the 
tenants  in  common  of  the  mines  were  entitled  to  participate  in 
the  profit  thus  realized  by  the  extended  use  of  the  shaft  (y). 
Share  of  each       Iq  Steward  V.  Blakeway  (s),  it  appeared  that  certain  co-owners 
mon'deTO^lvS'  of  lands,  partly  customary  freehold  and  partly  leasehold,  worked 
as  real  estate,   g,  quarry  on  part  of  them,  and  let  the  rest  to  agricultural  tenants. 
Part  of  the  undivided  profits  were  from  time  to  time  laid  out  in 
purchases  of  other  lands  for  purposes  of  the  quarry,  the  lands 
so  purchased  being,  in  most  cases,  conveyed  to  trustees  on  trust 
for  the  persons  expressly  by  name  who  were  interested  in  the 
undivided  profits  constituting  the  purchase-moneys,  their  heirs 
and  assigns,  and  being,  in  other  cases,  conveyed  to  trustees 
without  any  express  declaration  of  trust.     One  of  the  co-owners 
(a  woman)  married,  and  on  her  marriage  a  settlement  of  her 
shares  and  interest  in  the  lands  and  quarry,  plant  and  machinery 
was  executed,  by  which  her  shares  and  interest  in  the  entire 
property,  both  real  and  personal,  were  settled  on  herself  for  life 
for  her  separate  use,  without  power  of  anticipation,  with  re- 
mainder to  her  husband  for  Hfe,  with  remainder,  in  default  of 
issue,  in  trust  for  her,  her  heirs,  executors,  administrators  and 
assigns.     Further  purchases  of  customary  freehold  land  were, 
after  her  marriage,  made  from  time  to  time  out  of  the  undivided 
profits  of  the  quarry,  the  land  so  purchased  being  conveyed  to 
trustees,  but  without  any  trusts  being  declared,  except  in  one 
instance,  that  of  a  purchase  made  in  1849,  in  which  case  trusts 
were  expressed  on  the  instrument  of  conveyance,  and  were  for 
the  benefit  of  the  co-owners,  by  name,  in  undivided  shares,  their 
heirs  and   assigns.      In  the  books  of    account  kept  by  the 
manager  of  the  business,  these  purchases  were  treated  as  if  they 
had  been  purchases  of  stock-in-trade.     These  accounts  were 
from  time  to  time  submitted  to  the  parties  interested,  and,  in 
particular,  to  the  husband  of  the  married  woman.    She  having 
died  without  issue: — Held  (affirming  the  decision  of  the  Master 
of  the  EoUs),  that  her  share  in  the  purchases  of  land  so  made 
after  her  marriage  devolved  as  real  estate,  and  not  as  personalty, 
and,  having  been  made  with  savings  of  income,  were  not  com- 
prised in  the  settlement,  but  passed  at  once  on  her  death  to  the 
plaintiff,  her  heir-at-law  and  customary  heir. 

iji)  Clegg«>.Clegg,  31J.L.,0h.  133.      4  Ch.  App.  603;    see  also  Ctap.  X., 
(z)  Jj.  K.,  6  Lq.  479 ;  and  ou  appeal,       Sect.  1,  infra. 
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In  the  case  of  In  re  Mary  Smith  {a  lunatic)  (a),  it  appeared     Chap.  II. 
that  A.,  B.  and  0.  were  tenants  in  common  in  fee  of  land. 


0.  became  of  imsoiind  mind.  A.  and  B.  sold  part  of  the  land,  But  share 
and  conveyed  their  shares  to  a  purchaser.  They  also  granted  teen  oon- 
a  lease  of  the  minerals  under  other  parts,  and  demised  their  verted  into 
shares  to  the  lessee,  ia  consideration  of  a  gross  sum  of  money 
payable  by  instalments,  called  in  the  lease  rent,  within  a 
limited  time.  In  both  deeds  they  covenanted  that  0.  should 
concur,  and  that  they  would  hold  her  share  of  the  moneys 
payable  in  trust  for  her.  B.  afterwards  became  also  of  im- 
sound  miud,  and.  A.  sold  other  parts  of  the  land,  and  granted 
leases  of  minerals  under  other  parts  for  a  like  consideration, 
covenanting  ia  like  manner  that  B.  and  C.  should  concur,  and 
that  he  would  hold  their  shares  of  the  moneys  payable  ia 
trust  for  them.  B.  and  0.  were  both  found  lunatic  by  inquisi- 
tion, and  the  Court  confirmed  the  sales  and  leases,  and  ordered 
the  committee  to  execute  the  deeds.  0.  died,  leaving  B.  her 
heir-at-law,  and  sole  nest  of  kin.  Afterwards  B.  died  also : — 
Held,  that  the  leases  were  in  the  nature  of  absolute  sales  of 
portions  of  the  real  estate;  that  the  confirmation  of  the  sales 
and  leases  were  sales  under  the  124th  section  of  the  Lunacy 
Regulation  Act,  1853 ;  and  that  as  between  the  real  and  per- 
sonal representatives  of  B.,  the  proceeds,  both  of  the  sales  and 
the  leases  effected  after  B.  became  of  unsound  mind,  belonged 
to  her  heir-at-law  as  real  estate : — But  held,  that  as  to  the 
shares,  both  of  B.  and  C,  in  the  proceeds  of  the  sale  and  lease  in 
which  B.  concurred,  they  were  converted  into  personalty,  and 
belonged  to  B.'s  next  of  kia. 

The  question  whether  and  in  what  cases  co-tenants,  and  in  Partition 
particular  coparceners,  may  have  a  partition  of  the  mines  owned  tenmt™ ""' 
by  them  in  common,  and  the  incidental  question,  whether  and 
in  what  case  the  Kke  tenants  may  or  may  not  have  partition  of 
mines  regarding  which  they  have  a  mere  licence  to  work  and 
no  estate  (at  least  no  estate  eo  nomine),  in  the  mines,  are  con- 
sidered ia  Chap.  IX.,  Section  2,  Subsection  3,  "Transfer  by 
Operation  of  Law." 

It  is  not  waste  for  a  tenant  in  common  of  a  coal  mine  to  get, 
or  to  license  another  to  get,  the  coals;  he,  the  working  or 
hcensing  tenant,  not  appropriating  to  himself  more  than  his 
share  of  the  proceeds.     Thus,  in  the  case  of  Job  v.  Fotton{b),  Mv.Fotion— 
the  plaiatiff,  a  tenant  ia  common  of  a  coal  mine,  had  notice  of  o„e  co-tenant 
a  negotiation,  which  was  followed  by  a  lease  for  three  years  '"'ork  or  lease. 
(in  which  he  did  not  join)  by  his  two  co-tenants,  dated  in 

(a)  L.  E,,  10  Ch.  App.  79.  {!>)  L.  K.,  20  Eq.  84. 
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Chap.  II.  December,  1865,  of  two  undivided  thirds  of  the  coal  with  licence 
^^'^^  ^-  to  work  the  coal.  Under  this  licence  some  coal,  but  considerably 
less  than  two-thirds  of  the  whole,  was  raised,  and^  one-third  of 
the  royalty  was  kept  by  the  licensee  for  the  plaintiff.  A  nego- 
tiation for  a  further  licence  was  on  foot,  when,  in  October,  1872, 
the  plaintiff  filed  the  bill  against  Ms  co-tenants  and  the  Hcensee, 
praying  for  an  inquiry  as  to  the  value  of  the  coals  raised;  and 
an  account  against  all  the  defendants  as  trespassers;  for  an 
injunction  and  receiver;  and  for  damages :— Held,  tha,t  the 
working  was  not  a  trespass ;  and  the  plaintiff  electing  to  dismiss 
the  bin  with  costs  against  his  co-tenants,  decree,  without  costs, 
against  the  licensee  for  an  accoimt  of  the  value  at  the  pits' 
mouth  of  the  coal  raised,  less  costs  of  getting  and  raising,  and 
for  payment  of  one-third  to  plaintiff. 
■  Adverse  Coparceners,  joint-tenants,  and  tenants  in  common  of  mines, 

onroo-tenant  may  either  effect  a  partition  or  concur  in  working  or  demising 
against  the  the  mines  for  the  common  benefit.  But  any  one  of  the  owners 
others?'^  may  work  or  demise  his  or  her  own  share  without  reference  to 

the  others  (c).  For  there  can  be  no  action  of  trespass  in  such 
cases,  on  account  of  the  unity  of  possession.  The  remedy  of 
account  is,  however,  always  open  to  those  who  do  not  co-operate. 
This  accoimt  can  only  claim  the  net  profits  of  the  shares,  with 
simple  interest,  probably,  at  the  rate  of  four  pounds  per  cent. 
But  if  the  claim  is  not  made  in  time,  an  absolute  title  to  the 
mines  may  be  acquired  by  the  working  proprietor  as  against  the 
others.  It  was  formerly  doubted  whether  such  owners  could 
ever  gain  an  adverse  possession  against  their  co-tenants.  But  it 
is  now  expressly  ]Drovided  by  the  existing  Statute  of  Limita- 
tions {d)  that  the  possession  or  receipt  by  such  persons  of  the 
entirety  or  more  than  the  undivided  share,  or  the  profits  thereof, 
shall  not  be  deemed  to  have  been  that  of  the  person  theretofore 
entitled.  In  this  way,  therefore,  an  adverse  possession  may  be 
gained,  whiclf,  if  undisturbed  for  twenty  years  by  suit  or  action, 
subject  to  the  lapse  of  another  period  of  twenty  years,  in  cases 
of  disability,  wiU  at  last  confer  an  absolute  title. 
Deiii/s  V.  In  a  recent  case,  two  persons  had  each  an  equitable  interest  in 

yVmcldmrgli^   an  undivided  fourth  part  of  mines,  and  the  interest  of  one  in  her 

Exception  on  ^  ' 

the  ground  of  fourth  part  ceased  on  the  death  of  another  person,  and  passed  to 
^,.^  ^'  the  owner  of  the  other  fourth  part.     She  had  another  fourth  part 

in  another  right,  but  she  continued  in  receipt  of  tlie  profits  of 
both  shares  as  before.  The  other  owner  only  received  the  profits 
of  his  original  fourth  part,  but  this  partition  of  profits  only  arose 
from  mistake.    It  was  held  that  this  was  not  an  adverse  posses- 

(c)  See  Simpson  v.  TeUwright,  2  Lutw.  1247.     id)  3  &  -1  WiU.  i,  o.  27,  s.  12. 
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Bion  of  the  fourth  share  that  had  passed  over,  inasmuch  as  hoth     Chap.  II. 

parties  had  a  right  to  receive,  and  did  during  all  the  time  receive,  L  J 

a  share  in  the  profits  as  tenants  in  common,  and  that  the  case 
then  fell  expressly  within  the  Statute  of  Anne,  which  gave  in 
such  cases  an  action  of  account  against  the  co-tenant,  who  has 
received  more  than  his  share,  and  the  equitable  relief  must  be 
governed  by  the  rule  given  by  that  statute. 

This  decision  is  approved  of,  with  some  reserve,  by  Lord 
St.  Leonards,  who  draws  attention  to  the  fact  that  the  statute 
provides  a  bar  where  one  tenant  in  common  has  been  in  posses- 
sion of  mare  than  his  undivided  share,  or  of  the  profits  thereof,  for 
his  own  benefit  (e). 

— ♦ — 

Sect.  2. — Where  the  Surface  and  Minerak  helmig  to  several  and 
distinct  Otmiers. 
(1.)  Ciroumstances  oooasioning  the  Severance  ; 
(2.)  Diversities  of  Severance  ; 
(3.)  Evidence  of  several  Title  to  Mines, — 
Either  (1)  Docmnentaiy  Evidence ; 

or  (2)  Adverse  Possession, — Seaman  v.  Vaudrey; 
(4.)  All  Varieties  of  Several  Owners  have  full  Powers  of  working  Mines,  sub- 
ject only  to  the  Eights  of  the  Surface  Owner,  the  Eight  to  work  being 
iuoidental  to  the  Ownership ; 
(5.)  Limited  Surface  Rights  of  a  necessary  6haracter  implied; 
(6.)  More  extensive  Surface  Eights  may  be  excepted  or  reserved; 
(7.)  Provision  for  Compensation  for  Surface  Damage  occasioned  by  working 
Mines. 

The  extent  of  the  freehold  ownership  of  lands,  as  we  have  seen, 
is  usually  also  the  extent  of  the  freeholder's  ownership  of  the 
mines  and  minerals  underneath  or  within  the  lands.  Prima 
facie,  indeed,  all  such  mines  and  minerals  are  to  be  deemed  to 
belong  to  the  owner  of  the  land,  of  which  they  are  a  part;  and 
ms^primci  facie  ownership  continues  until  rebutted,  by  showing 
{e.g.)  either  that  the  minerals,  or  some  of  them,  are  gold  or  Circimiatances, 
silver,  and,  therefore,  as  being  royal  mines,  are  the  property  of  g^yera*^^ 
the  Crown  (/) ;  or  by  showing  that  the  minerals,  or  some  of 
them,  are  subject  to  some  peculiar  ctistom  that  defeats  or  inter- 
feres with  the  prima  facie  ownership,  as  {e.  g.)  in  the  case  of  the 
tin  mines  of  Cornwall  and  Devon  {g),  the  lead  mines  of  Derby- 
shire {h),  and  the  mines  generally  in  the  Forest  of  Dean  (») ;  or 
lastly,  by  showing  that  the  OTmership  of  the  mines  and  minerals 
has  become,  in  fact,  from  divers  causes,  several  and  distinct  from 
the  ownership  of  the  soil  and  surface. 


ip)  Denys  i>. 
Coll.  42;  Eeal 


Shuckburgh,  4  You.  &      2,  C. 


Property  Stats,  p.  67.  (/«)  See  Chap.  VI.,  Sect.  2,  Subsect. 

o.VI.  Sect.  2,  Subsect.       2,  B. 


(/)  See  Chap.  VI..  Sect.  2,  Subsect. 
,  A. 
(?)  See  Chap.  VI.,  Sect.  2,  Subsect 


2,  A.  _  _  ■  _  ra  See  Chap.  VI.,  Sect.  2,  Subsect. 
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Chap.  II. 
Sect.  2. 


Diversities  of 
severance. 


Proof  of  title 
to  mines  as  a 
several  in- 
heritance, 
either  (1) 
documentary- 
evidence,  or 
(2)  adverse 
possession. 


This  primA  facie  presumption  of  the  common  ownersliip  of 
.  land  and  mines,  when  rebutted  by  the  proof  of  a  severance  of 
such  ownership,  leaves  the  mines  and  minerals  a  distinct  posses- 
sion and  distinct  inheritance  {j). 

It  is  a  common  occurrence,  in  mitiing  districts,  for  the  owner- 
ship of  the  soil  to  be  vested  ia  one  person,  and  that  of  the  mines 
in  another.  There  are  frequently  even  distinct  ownerships, 
though  generally  for  limited  periods  only,  in  different  descrip- 
tions of  mineral,  and  in  different  deposits  or  strata  of  the  same 
kind  of  mineral.  Thus,  one  person  may  be  entitled  to  the  iron, 
and  another  to  the  limestone;  one  seam  or  stratum  of  coal,  ia 
the  same  lands,  may  belong  to  a  third  person,  and  another  dis- 
tinct seam  to  a  fourth  owner.  In  all  freehold  lands  an  adverse 
claim  to  the  mineral  must  be  distinctly  established  against  the 
owner  of  the  surface.  This  may  be  effected  by  the  production 
of  documents  showing  that  the  minerals  have  been  conveyed, 
excepted  or  reserved,  so  as  to  have  become  vested  in  the  claimant. 
In  the  absence  of  documentary  evidence,  or  in  opposition  to  such 
eviderice,  a  title  to  them  may  be  made  out  by  proof  of  acts  of 
ownership  and  length  of  possession.  Thus,  in  an  action  of  trover 
for  copper  ore  raised  under  the  land  of  the  plaintiff,  it  was  held 
that  his  apparent  right  to  the  minerals  might  be  defeated  by 
prodf  of  his  non-enjoyment  of  them,  and  of  their  being  worked 
and  used  by  other  persons  (/c).  On  the  other  hand,  the  owner  of 
the  surface  may,  in  like  manner,  acquire  an  indefeasible  interest 
in  the  minerals  under  his  property  against  those  entitled  to  them. 
Such  a  possession  must,  under  the  recent  Statute  of  Limitations, 
have  endured  for  the  space  of  twenty  years,  and  in  case  of 
successive  disabilities  for  forty  years,  from  the  time  when  a  right 
of  action  accrued  [1). 

But  such  a  right,  being  a  claim  to  land  itself,  and,  therefore, 
not  an  incorporeal  hereditament,  cannot  be  acquired  by  prescrip- 
tion, which,  contrary  to  the  Eoman  law  from  which  it  is  derived, 
can  only  confer  an  incorporeal  privilege  over  the  lands  of 
others  {in).  Prescription,  like  custom,  can  only  give  the  right 
to  work  mines,  that  is  to  say,  an  easement  or  profit  d  preiidre  in 
them,  but  not  any  corporeal  estate. 

In  the  absence  of  documentary  evidence,  reputation  of  owner- 
ship is  not  alone  sufficient  to  repel  the  presumption  of  law, 
which  favours  the   owner   of  the  surface.      It  must,  in  that 


(.;■)  CuUen  i:  Rich,  BuU.  N.  P.  102; 
2  Str.  1142;  nom.  Rich  r.  Johnson. 

{k)  Howe  V.  Grenfell,  Ryan  &  M. 
396,  per  Lord  Tenterden;  Halcomb's 
Rep.  1. 


(i)  See  3  &  4  Will.  4,  o.  27. 

[m)  Wilkinson  v.  Proud,  1 1 M.  &  W. 
33;  12  L.  J.,  N.  S.,  Exch.  227;  Bract, 
lib.  2,  0.  22. 
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ease,  be  accompanied  witli  an  uniform  usage  and  exercise  of  the     Chap.  II. 
right.  ^^°^-  ^- 

When  the  right  to  the  minerals  is  vested,  as  a  distinct  posses- 
sion, in  a  person  not  entitled  to  the  surface,  and  there  has  been 
no  ostensible  possession  or  establishment  of  title  to  them  by  acts 
of  ownership  on  the  part  c,i  any  other  persons,  the  right  of 
possession  will  still  be  held  to  continue  ia  the  original  owner, 
and  there  will  arise  no  presumption  of  waiver  or  grant  in  favour 
of  the  owner  of  the  surface. 

An  objection  was  taken  to  a  title  upon  the  ground  that,  by  a  seatnm  v. 
conveyance  dated  in  1704,  the  mines  and  veins  of  salt  in  the  ^"^["'-^f 
lands  had  been  reserved  to  a  former  owner.     No  notice  was  possession  by 
taken  of  this  reservation  in  a  deed  of  1761.     Compensation  was  adverse 
claimed;  but  it  was  insisted  that  the  salt  works  having  been  possession  by 
levelled  and  discontinued,  a  strong  presumption  arose  that  .the  must  concur 
right  had  been  released  or  abandoned.   Sir  William  Grant,  M.  E.,  y^^^^^^g^  ^ 
denied  the  existence  of  any  such  presumption,  and  observed  that  Statute  of 
no  adverse  possession  was  alleged,  the  owner  of  the  soil  had  had    ™^  ^  ^°°' 
the  enjoyment  to  which  he  was  entitled,  and  which  was  perfectly 
consistent  with  the  right  of  the  owner  of  the  inines.    If  it  could 
be  shown  that  he  had  wrought  any  mines  himself,  or  had  iater- 
rupted  the  other  parties  claiming  under  the  reservation  in  work- 
ing them,  that  would  lay  a  ground  upon  which  the  presumption 
could  stand.    But  nothing  was  alleged,  except  the  mere  absence 
of  any  evidence  of  the  exercise  of  this  reserved  right,  for  he  did 
not  see  how  the  circumstance,  that  in  the  conveyance  of  1761  no 
notice  was  taken  of  this  reservation,  could  weigh  against  the 
persons  who  represented  the  former  owner,  if  they  should  think 
proper  to  assert  their  right.   There  were  many  cases,  where  from 
non-user  of  a  right  the  inference  of  abandonment  might  fairly 
be  made;  but  that  did  not  apply  to  such  a  case  as  this.     It  was 
not'  so  generally  true  that  the  owner  of  mines  worked  every 
mine  which  he  had  a  right  to  work,  and  therefore  the  relinquish- 
ment of  the  right  cannot  be  presumed  from  the  non-exercise 
of  it.      It  was  well  known  that  mines  remained  unwrought 
for  generations;   they  were  frequently  purchased  or  reserved, 
not  only  without  any  view  to  immediate  working,  but  for  the 
express  purpose  of  keeping  them  unwrought,  until  other  mines 
should  be  exhausted,  which  might  not  be  for  a  long  period  of 
time.     It  was  impossible,  therefore,  to  infer  that  the  right  was 
extinguished,  though  there  was  no  evidence  of  the  exercise  of  it 
since  the  year  1704  (n). 

(«)  Seaman  v.  Vaudrey,  16  Ves.  390.      L.  R.  523 ;  Tottenham  v.  Byrne,  12  Ir. 
See  M'DouneU  v.  M'Kinty,  10  Irish      C.  L.  Rep.  376. 
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Chap.  II. 
Sect.  2. 

Smith  Y. 
-£%*— To 
same  effect. 


Severance 
upon  lease  of 
surface. 


Varieties  of 
ownership, 
but  unifor- 
mity of  min- 
ing rights. 


Surface  re- 
strictions. 


In  lite  manner,  the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27) 
-  does  not  apply  to  the  mere  want  of  possession  of  mines  by  the 
real  owner,  but  to  the  adverse  possession  of  another.  Thus,  in 
1725,  the  owner  of  the  whole  estate  severed  the  minerals  from 
the  surface.  •  The  mines  had  not  been  worked  for  more  than 
forty  years,  and  no  entry  had  bee^  made  by  any  person.  It 
was  held,  without  hesitation,  by  the  Court  of  Exchequer,  that 
the  title  of  the  grantees  of  the  mines  was  not  barred  by  absence 
of  possession  (o). 

The  owner  of  the  freehold,  including  the  mines,  does  not  lose 
his  right  to  the  mines  by  the  grant  of  an  ordinary  lease  of  the 
land  during  the  term.  But  if  they  are  not  excepted,  he  will 
only  retain  the  barren  right  of  property  in  them,  and  the  lessee 
will  acquire  the  equally  barren  right  of  possession,  except  with 
respect  to  open  mines  and  quarries  (p). 

By  the  law  of  Scotland  the  mines,  both  opened  and  unopened, 
are  presumed  to  be  excepted  in  all  agricultural  leases,  with 
powers  to  work  and  to  make  roads,  on  payment  of  surface 
damage,  unless  expressly  negatived  by  stipulation  (q). 

Now,  in  whatever  manner  the  mines  have  become  a  several 
inheritance,  so  as  to  be  held  apart  from  the  surface  lands, 
assimiing  that  they  have  become  so  severed,  the  question  re- 
mains, what  are  the  extents  of  the  divers  ownerships  that  may 
be  held  therein,  and  what  rights  of  working  do  such  ownerships 
confer  ?  We  have  abeady  discussed  the  rights  of  absolute  and 
also  of  Umited  or  qualified  owners,  in  cases  where  the  mines  are  ■ 
unsevered  from  the  surface.  But  in  cases  where  the  mines  form 
a  separate  inheritance,  it  is  obvious  that  the  ordinary  rules  re- 
specting waste  have  no  application.  For  it  would  be  manifestly 
absurd  to  suppose  that  express  grants  or  limitations  of  miaes  in 
that  condition  were  not  intended  to  be  at  aU  times  fuUy  enforced 
or  enjoyed.  In  aU  these  cases,  therefore,  such  owners  will  have 
the  right  to  work  the  mines,  whether  opened  or  unopened,  new 
or  old,  according  to  the  duration  of  their  interests,  if  not  other- 
wise prevented. 

It  remains,  however,  to  be  seen,  in  what  cases,  and  subject  to 
what  (if  any)  restrictions  the  owner  of  mines  is  entitled  to  work 
them  without  the  concurrence  of  the  owner  of  the  surface,  when 
the  property  in  mines  forms  a  distinct  inheritance  and  pos- 


session. 


(o)  Smith  v.  Lloyd,  9  Exch.  562; 


V.  Powell,  2  EU.  &  B. 


IL. 


132. 


(?)  2  Stair,  9,  31 
Bell's  Pr.  1226;  M 
253  and  267. 


2  Ersk.  6, 
Morison's  Diet. 


22; 
15, 
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Mines  are  held  as  a  several  inheritanoe,  we  have  seen,  either     Ohap.  II. 
by  express  grant  or  exception,  or  by  virtue  of  acts  of  ownership      ^^°^-  ^- 
which  have  produced  an  adverse  possession  against  the  owners  ^^s^^  of 
of  the  surface.     In  the  latter  case,  the  right  to  work  has  been  oidentalto 
established  by  the  acts  themselves;  and  in  the  former  case,  it  is  ^^''^P*!™  °^ 
a  general  rule  of  law  that  when  anything  is  granted,  all  the  mines. 
means  of  attaining  it  and  all  the  fruits  and  effects  of  it  are  also 
granted.     Thus,  by  the  grant  of  ground,  a  way  to  it  is  also 
granted,  if  there  be  no  accustomed  way.     By  a  grant  of  trees 
there  is  also  passed  a  power  to  ctit  them  down  and  to  take  them 
away  (r).     In  like  manner,  a  grant  of  mines  also  gives  the  right 
to  work  them  (s),  unless  there  is  some  positive  restraint  in  the 
language  of  the  grant  itself. 

An  exception  is  distinguished  from  a  reservation  in  that  the  Exception 
exception  is  part  of  the  thing  granted  and  in  existence  at  the  froi^i^rva. 
time  of  the  grant,  while  the  reservation  is  a  right  of  new  creation,  tion. 
and  made  to  arise  out  of  the  subject  of  grant  (t).     They  are  dif- 
ferent in  legal  effect,  but  in  their  creation  "  there  is  no  magic  in 
words,"  and,  if  the  meaning  is  clear,  either  of  the  above  expres- 
sions will  operate  for  the  purpose  designed  («).     They  are  also 
construed  exactly  in  the  same  way  as  actual  grants.     In  either 
case,  the  law  favours  their  construction  by  giving  them  all  proper 
and  necessary  incidents  («) .    If  am  verba  dehent  intelligi  cum  effedu, 
ut  res  mcigis  valeat  qudm  pereat. 

The  right  to  work  mines  is  so  inseparable  from  the  grant  of  Implied  siu-- 
them,  that  it  has  been  expressly  decided,  not  only  that  the  right  °  "^  ^' 
to  enter  and  work  mines  is  necessarily  incident  to  a  grant  of 
mines,  without  any  express  authority  for  that  purpose;  but  that 
this  power  cannot  be  restrained  by  a  special  power  given  in  the 
affirmative,  which  may  authorize  more  acts  than  would  be  implied 
by  law,  but  which  wiU.  in  nowise  exclude  the  full  operation  of 
law(y). 

In  that  case  Sir  Thomas  Danby,  a  former  owner  of  the  Cardigan 
demesne  lands  of  a 'manor,  had  enfeoffed  the  Earl  of  Sussex  of  v!ri„I' 


several  closes,  excepting  and  reserving  unto  himself  and.  his  heirs  Furtlier 

aU  the  coals  in  the  lands  and  premises,  tdgeiherioith  free  liberty  of  working,  if 

for  Sir  Thomas  and  his  heirs  at  all  times  thereafter  during  the  granted  or 

■^  excepted,  are 

Ume  that  the  said  Sir  Thomas  and  Ms  heirs  should  continue  moners  in  affirmation 

W  Shep.  Touch.  89;  11  Co.  52  a.  (»)  Co.  Litt.   143  a;    Dyer,   19  a, 

{«)  Ibid.;  Simpson  v.  Tellwright,  2  pi.  110. 

Lutw.  1247.  («)  Shep.  Touch.   100;    Bac.   Ab., 

(if)  Shep.  Touch.  80;  Fa,ncy  v.  Scott,  Grants  (I),  4. 

2  it.  &  E.  335 ;  Doe  dl  Douglas  v.  (y)  Earl  of  Cardigan  v.  Armitage,  2 

Look,  1  Ad.  &  El.  744.  Bam.  &  C.  197;  3  D.  &  K.  414. 
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Chap.  II.     and  proprietors  of  the  demesne  lands  of  Farnley,  to  suik  and  dig 
"         pits,  or  otherwise  to  get  coals  in  the  said  land  and  premises,  and 

«fo/the     *°  ^^  ^'^'^  ^^""y  ^^^y  ^^  ®^™®  ^^^  ^^^^  ^^^  carriages,  or 
rights  at         otherwise  to  dispose  of  the  same  coals  at  his  and  their  wiU  and 
common  av.   pjgg^g^y,^^  making  reasonable  satisfaction  for  damages.     After- 
wards the  manor  and  demesne  lands  of  Tamley  were  sold  by 
the  Danby  family  to  the  defendant.     An  action  of  trespass  was 
brought  by  the  plaintiff,  who  was  then  owner  of  the  lands  in 
question,  against  the  defendant,  for  entering  and  working  for 
coal.     On  demurrer,  it  was  argued  for  the  plaintiff,  that  the 
heirs  of  Sir  Thomas  Danby  having  ceased  to  be  owners  and 
proprietors  of  the  demesne  lands  of  Farnley,  the  defendant  had 
no  right  to  enter  and  dig  pits.     It  was  admitted,  that  if  there 
had  been  a  general  exception  of  the  coal  to  the  feoffor  and  his 
heirs,  the  law  would  imply  a  right  to  get  it  co-extensive  with 
the  reservation;  but  it  was  contended  that  the  express  Kberty  to 
take  the  coal  limited  the  duration  of  the  privilege  by  mutual 
consent  and  contract.     Bayley,  J.,  in  delivering  the  judgment 
of  the  Court  of  King's  Bench,  took  an  elaborate  view  of  the 
subject,  and  said,  that  an  exception  was  always  taken  most 
strongly  against  the  feoffor  or  grantor,  and  that  when  anything 
is  excepted,  all  things  that  depend  upon  it,  and  are  necessary 
for  obtaining  it,  are  excepted  also.     The  coals  were  part  of  the 
thing  granted,  and  in  esse  at  the  time.     The  consequence,  there- 
fore, was,  that  the  property  in  the  coals  was  never  out  of  Sir 
Thomas  Danby  the  feoffor,  and  would  have  remained  in  biTn 
and  his  heirs  as  before,  without  words  of  inheritance  in  the 
exception,  and  a  right,  as  incident,  to  get  the  coals,  and  to  do 
all  things  necessary  for  the  obtaining  of '  them,  would  have  been 
excepted  also.     The  express  liberty  Was  introduced  by  the  words 
"  together  with,"  as  if  the  intention  were  to  increase  what  had 
preceded,  not  to  diminish;  and  he  took  it  to  be  a  general  rule, 
that  words  tending  to  enlarge  should  not,  unless  the  intention 
was  very  plain,  be  taken  to  restrain  (s).     It  might  be  taken  as 
clear,  that  an  express  liberty  did  not  always  control  what  would 
otherwise  exist,  especially  if  the  express  Liberty  went  beyond 
what  would  be  implied.     To  give  it  a  controlling  power,  the 
intention  that  it  should  have  that  effect,  must  be  very  plain  («). 
The  special  power  had  its  necessary  use,  for  it  went  beyond  the 
incidental  power  which  the  law  would  imply.     The  incidental 
power  would  warrant  nothing  beyond  what  was  strictly  necessary 

{«)  -Winter  V.  Loveden,  Ld.  Eaym.  («)  Stukeley  v.  Butler,  Hobart,  168; 

^'^i-     '  and  see  8  Ass.  10;  Dy.  19. 
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for  the  convement  working  of  the  coals;  it  would  allow  no  use  Chap.  II. 
of  the  surface;  no  deposit  upon  it  to  a  greater  extent  or  for  a  °°^"  " 
longer  duration  than  should  he  necessary;  no  attendance  upon 
the  land  of  unnecessary  persons.  The  express  power  gave  great 
latitude  in  these  respects.  It  had  therefore  its  necessary  use, 
though  it  worked  nothing  in  restraint  of  the  incidental  right 
which  Sir  T.  D.  and  his  heirs  would  otherwise  have  had  (b). 
This  decision  was  afterwards  affirmed  in  the  House  of  Lords. 

Thus,  a  grant  or  exception  uncontrolled  hy  express  words  of 
restriction  or  limitation  will  give  all  the  powers  which  are  by 
law  considered  to  be  incident  to  such  a  grant  for  the  full  and 
necessary  enjoyment  of  it.  Any  special  power,  as  in  the  above 
ease,  will  be  limited  in  its  duration  and  consequences  by  the 
particular  expressions  which  confer  it. 

The  nature  and  extent  of  these  implied  powers,  and  of  others 
arising  from  express  stipulation,  will  be  noticed  in  detail  in 
Ohap.  VII. 

In  the  ease  of  an  exception  in  a  deed  of  conveyance,  a  vendor  Bell  v. 
had  reserved  "all  mines  and  seams  of  coal,  and  other  mines,  Oo'netruotion 
metals  or  minerals."     The  right  to  work  was  given  in  terms  "*  exception 
which  appeared  to  apply  almost  exclusively  to  mining,  as  dis-  imnerals. 
tinguished  from  open  work.     On  the  openiag  of  a  freestone 
g^uarry  in  the  lands,  it  was  held,  that  it  was  intended  only  to 
reserve  what  was  usually  got  by  mining  in  the  district  at  the 
time  of  the  execution  of  the  deed,  and  therefore  that  freestone 
yas  not  within  the  exception,  and  that,  at  any  rate,  it  could  only 
be  worked  by  mining  operations.     It  was  held,  on  appeal,  that 
the  words  could  not  be  controlled  by  the  custom  of  the  country, 
and  must  be  considered  to  include  freestone  as  a  mineral ;  but  ' 

that  the  intention  of  the  deed  was  to  preclude  the  use  of  open 
work  (c). 

In  aU  well-prepared  instruments,  compensation  is  either  ex- 
pressly provided  for  or  else  is  expressly  excluded  in  such  eases 
for  injuries  to  the  surface.  In  the  absence  of  express  stipulation 
one  way  or  the  other,  it  is  presumed  that  proper  compensation 
would  still  be  recoverable,  as  for  a  trespass,  i.  e.,  for  injuries  ;  but 
the  difficulty  that  is  experienced  in  such  cases  is  in  determining 
whether  the  damage  occasioned  to  the  surface  is  in  fact  a  trespass, 
i.  e.y  injuria  cum  damno,  or  is  in  fact  a  right,  i.  e.,  damnum  sine 
injuria  [d).  The  subject  is  fully  considered  in  Ohap.  VIII., 
Sect.  1. 

(i)  Sug.  Law  of  Real  Prop.  88.  {d)  See  Aspden  v.  Seddon,  L.E.,  10 

(4  BeU  V.  Wilson,  2  Dr.  &  Sm.  395.  Ch.   App.  394,  and  L.  K.,   1  Exch. 

341,.  J.,  Ohano,  572;  35  lb.  337.  See  Div.  496. 

also  Chap.  I. 

B.  D  / 
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CHAPTEE  III. 

COPYHOLD     LANDS: 

MINES,    MINERALS   AND    QUARRIES   WITHIN    OR   UNDER. 

Sect.  1. — Begarding  Manors  and  Reputed  Manors  generally. 
Sect.  2. — Mmerals  tcithin   or    under   Copyhold   and   Customary 

Freehold  Lands. 
Sect.  3. — Minerals  within  or  under  thefolloiving  Lands  of  a  Manm: 

(a)  "Waste  Lands  or  Commons ; 

(b)  Enclosed  Lands  ;  and 

(c)  EnfrancMsed  Lands. 


Sect.  1. — Begarding  Manors  and  Reputed  Manors  generally : 

(1.)  Origin  of  Manors  ; 

(2.)  Limits  to  the  Creation  of  New  Manors ; 

(3.)  Ancient  Freeholds  of  Manor,  Mines  under ; 

(4.)  Proofs  of  a  Manor  Proper ; 

(o.)  Origin  of  Beputed  Manors. 

Origin  of         To  understand  the  law  of  mines  and  minerals  in  copyliold  lands, 
manors.  -^  -^  ^gggggg^j-y  ^q  explain,  although  as  briefly  as  possible,  the  origin 

and  existing  condition  of  manors,  including  reputed  manors. 

Upon  the  conquest  (that  is,  acquisition)  of  England  in  1066, 
William  the  Conqueror,  as  sovereign  lord,  made  grants  of  portions 
of  the  lands  to  his  free  followers,  to  hold  of  himself  by  freehold 
tenure ;  the  other  portions  of  the  lands  he  retained  in  his  own 
hands.  In  Hlse  manner,  the  crown  grantees  made  grants  of  por- 
tions of  the  freehold  lands  allotted  to  them  to  their  own  imme- 
diate free  followers  to  hold  of  themselves  by  freehold  tenure; 
the  other  portions  of  the  lands  so  allotted  to  them  they  retained 
in  their  own  hands.  The  portions  retained  in  hand  (whether  by 
the  crown  or  by  the  crown  grantee)  were  said  to  be  in  demesne ; 
and  these  portions  were  partly  cultivated,  and  partly  lay  waste 
and  uncultivated,  by  the  villeins  of  the  crown  or  of  the  crown 
grantee  (as  the  case  might  be),  for  the  advantage  of  the  crown 
or  of  the  crown  grantee.  The  portions  so  retained  and  so  cul- 
tivated, or  lying  waste  and  uncultivated  by  the  crown,  are  the 
lands  which  are  now  known  as  ancient  demesne  lands ;  and  the 
portions  so  retained  and  so  cultivated,  or  lying  waste  and  uncul- 
tivated by  the  crown  grantees,  are  the  lands  which  are  now  known 
as  the  copyhold  lands  and  wastes  of  manors  held  //)  eapife  of  the 
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crown.     The  portions  granted  in  free  tenure  by  the  crown  are  the     Chap.  III. 

freehold  portions  of  the  crown's  manor  (and  which  manor  is  co-  ^°^'   '    _ 

'extensive  with  England) ;  the  portions  granted  in  free  tenure  by 
the  tenants  in  eapite  of  the  crown  are  the  freehold  portions  of  the 
manors  of  such  principal  tenants. 

In  imitation  of  the  immediate  grantees  of  the  crown,  the  Manors  by 
mesne  grantees  for  a  freehold  estate  likewise  granted  away  to  ^^^  ®^^  ^' 
free  vassals  immediately  dependent  on  themselves  certaia  por- 
tions of  the  lands  comprised  in  their  own  grants,  and  retained 
the  other  portions  of  the  same  lands  in  their  own  hands,  *.  e., 
in  their  demesne  as  of  fee,  and  cultivated  them  or  left  them  waste 
and  uncultivated  by  their  own  villeins  or  by  free  persons  holding 
in  villeinage.     This  process  of  subdivision,  and  which  is  com- 
monly called  in  law  subinfeudation,  might  have  gone  on,  and 
promised  to  go  on,  ad  infinitum;  but  a  check  was  put  upon  it,  Limits  to  the 
firstly,  as  to  the  manors  of  mesne  lords  by  the  statute  of  Quia  °ew*manora 
emptores  (a) ;  and  secondly,  as  to  the  manors  held  in  eapite  of  the 
«rown  by  the  statutes  17  Edw.  II.  stat.  1,  c.  6,  and  34  Edw.  III. 
c.  15.     Since  then,  and  in  consequence  of  these  statutes,  no  new 
manors  have  been  created  or  can  be  created,  save  and  except 
under  a  particular  act  of  parliament  (b). 

In  considering  manors,  it  is  not  necessary  for  any  purposes  Ancient  free- 
whatsoever  to  take  into  account  the  freehold  portions  thereof  manoi°— 
'(commonly  called  ancient  freeholds  to  distinguish  them  from  "mies  under, 
customary  freeholds  hereinafter  esplaiued),  for  these  freehold 
portions  of  the  manor,  or  ancient  freeholds,  are  at  the  present 
,  day  (excepting  as  regards  the  services,  if  any,  that  may  be  due 
from  one  manor  to  another)  wholly  regulated  by  the  laws  as 
to  general  freehold  lands  hereinbefore,  so  far  as  regards  mines, 
minerals  and  quarries,  particularly  expressed.     But  it  is  only 
necessary  to  consider  the  copyhold  portions  of  the  manor  and  its 
waste  lands. 

A  manor,  though  admitted  to  be  itself  held  of  some  superior  Proofs  of  a 
manor  or  honour,  has  a  proper  legal  existence,  if  it  can  be  shown  ^^^°^' 
to  have  been  so  separated  before  the  above-mentioned  periods, 
that  is  to  say,  as  regards  the  manors  of  mesne  lords,  18  Edw.  1, 
and  as  regards  manors  held  in  eapite  of  the  crown,  17  Edw.  2, 
and  34  Edw.  3.  The  royalties,  which  include  the  minerals, 
would,  of  course,  belong  to  the  new  manor,  and  would  thence- 
forth pass  with  it,  unless  special  custom  should  have  established 
contrary  rights  either  in  the  copyhold  or  freehold  tenants,  or  in 

[a)  18  Edw.  1,  Stat,  of  Westminster  (5)  37_Hen.  8,  o.  2,  as  to  Hoxmslow 

3,  0.  1 ;    and  see,  generally,  Scriven      Heath,  is  such  an  act. 
Copyholds;  Cot.  Watk.  Copyholds. 

d2 
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Chap.  III.    the  cMef  lord.    But  wlien  a  manor  or  reputed  manor  cannot 
^^'^-  ^-      claim  existence  before  the  above-mentioned  periods,  the  rights  of 
the  chief  lord  must  prevail,  if  the  lands  can  be  shown  to  form 
part  of  his  present  seignory. 

The  existence  of  a  manor  may  be  proved  by  the  original 
grant,  by  inquisitions,  by  court  rolls  and  other  documentary 
evidence,  and  by  positive  acts  of  dominion.  The  mention  of  a 
manor  iu  a  deed  only  binds  the  parties  to  it  and  the  claimants 
under  them,  but  it  is  evidence  of  reputation.  Eeputation  alone 
.  is  admissible.  But  it  wiU  be  left  to  the  jury  to  decide  generally 
on  aU  the  evidence. 

.  When  manorial  rights  are  properly  preserved  by  the  holding 
of  courts,  and  by  the  contiuuance  of  other  legal  incidents,  the 
tenure  pi  lands  and  their  present  condition  may  be  generally 
Causes  of  the  wcU.  determined.  But  when  the  manorial  rights  haVe  fallen 
^^ors°^  °*  into  disuse,  the  copyhold  or  customary  lands  may  have  become 
freehold,  and  these,  together  with  the  original  freehold  lands, 
may  have  ceased  to  belong  to  any  manor  at  all,  under  the 
Statutes  of  Limitation.  No  lands  can  become  allodial,  but  they 
may  be  held  in  free  tenure  directly  from  the  crown.  But  even 
iu  this  condition  the  right  to  the  mines  may  be  claimed  by 
special  custom  (c). 

If  the  services  of  a  manor  are  severed  from  its  demesnes  or 
merged  in  them,  the  manor  is  lost  for  ever ;  for  service  is  the 
essence  of  a  manor  (d).  It  is  often  said,  a  manor  is  lost  if  there 
are  not  two  free  tenants  to  hold  a  court  baron.  It  is  not  the 
loss  of  the  court,  but  the  consequent  extinction  of  the  services, 
which  destroys  the  manor.  Por  a  court  baron  is  the  necessary 
incident  of  a  manor,  and  attracts  the  services  (e).  On  the  other 
hand,  the  right  to  hold  a  court  baron  may  exist,  without  the 
right  of  lordship  over  the  manor  ;  for  such  a  right  may  exist  by 
prescription  ia  other  persons. 
Origin  of  re-  When  the  demesnes  of  a  manor  are  absolutely  severed  from 
pu  e  manors,  ^-j^^  services,  and  it  is  lost  as  a  legal  manor,  it  cannot  be  restored 
to  its  original  condition.  If  it  has  been  subject  merely  to  long 
disuse,  the  lapse  of  time  wiU  prevent  its  restoration.  Neither 
the  Statute  of  Limitations  of  32  Hen.  8,  c.  8,  nor  that  of  21. 
James  1,  c.  16,  appear  to  apply  to  homage,  fealty  and  other, 
manorial  services  (/),  but  they  are  reached  by  the  recent  statute 
of  2  &  3  WiE.  4,  c.  27.  Yet,  although  lost  as  a  legal  manor,  it 
may  exist  as  a  reputed  manor,  or  a  manor  held  in  gross.    Thus  a 

(c)  Barnes  v.  Mawson,   1  M.  &  S.  (e)  "Watkins  on  Cop.  1,  U 

84  stated  on  pp.  43,  44  infra.  {f)  See  2  Inst.  95,  96;    Seville's 

(d)  Sn-  Moyle  lYuoh's  case,  6  Eep.       case,  4  Co.  Eep.  8. 
64;  2EoU.  Ab.  122.  ^ 
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court  baron  may  be  held  if  two  freeholders  can  be  procured ;    Chas.  III. 
and  the  lord  may  recover  arrears  of  quit  rent,  and  his  general  — ^°^'   ' — 
right  to  the  soil  against  the  acts  of  strangers ;  subject  to  the 
provisions  of  the  Statute  of  Limitations.    Even  where  there 
are  no  courts,  the  right  to  the  royalties  may  be  successfully 
■iff)- 


In  stating  the  law  of  mines  and  minerals  in  and  under  Copyhold 
manors,  it  is  necessary  to  distinguish  the  manor  in  its  two,  ^^to^foe°e- 
regards,  namely,  firstly,  as  regards  the -seigneur  or  lord;  and,  told  lands  ia 
secondly,  as  regards  the  copyholder  or  tenant.  Regarded  as  the 
estate  of  the  lord,  the  manor  is  merely  the  lord's  freehold  estate, 
the  copyhold  part  thereof  being  leased  to  his  tenants  at  the  will  of 
the  lord,  and  to  hold  (usually  in  fee  simple,  but  strictly  speaking 
at  will)  accordiag  to  the  custom  of  the  manor,  with  eertaia  rights 
over  the  waste.  Regarded  ia  this  light,  the  law  of  mines  and 
minerals  ia  and  under  manors  is  merely  the  law  of  miaes  and 
minerals  in  and  under  freehold  lands,  subject  nevertheless  to 
such  (if  any)  diversities  as  may  be  attributable  to  the  circum- 
stance that  the  copyhold  portion  of  the  manorial  lands  are  in 
lease  to  tenants  at  wiU,  holding  according  to  the  manorial 
customs,  and  with  certain  rights  over  the  waste.  These  diversi- 
ties require  to  be  expressed  and  defined. 


Sect.  2. — Minerals  loithin  or  under  Copyhold  and  Customary 
Freehold  Lands  : 

(1.)  Kespective  Eights  of  Lord  and  Copyholder  as  to  Minerals, — 
that  is,  Property  in  Lord, 

Possession  in  Copyholder ; 
(2.)  Growth  of  the  Law  regarding  these  respective  Eights ; 
(3.)  Special  Custom, — ^Effect  of,  upon  same  Eights  ; 
(4.)  Special  Custom, — ^Proof  of ; 
(5.)  Special  Custom, — Limits  of, — Bowser  v.  MacUa/n;   EardUy  v. 

Lord  Qranville;  < 

(6.)  Digging  for  Clay,  and  other  Minerals,  for  limited  purposes. 

Firstly:  As  regards  the  Copyhold  Lands,  whether  Copyhold  Property  is  in 
Proper  or  Customary  Freehold,  that  are  held  of  the  Manor.   The  gession^^ 
&st  and  principal  diversity  is,  that  the  possession  of  the  lands  copyholder, 
being  in  the  tenant,  and  the  ownership,  strictly  so  called  (so  far 
as  there  can  be  ownership  in  lands),  being  in  the  lord,  the  posses- 
sion of  the  mines  and  minerals  likewise  is  in  the  tenant,  although 
the  ownership  thereof  is  in  the  lord.      Consequently  the  lord 
alone,  and  without  the  consent  of  his  tenant,  cannot  work  these 
mines  or  minerals  without  committing  a  trespass;  and  the  tenant 

{g)  Soane  v.  Ireland,  10  East,  259. 
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Chap.  III. 

Sect.  2. 


Reasons  f  or 
the  seyeranoe 
of  property 
and  pos- 
session. 


Mines  and 
minerals  in 
copyhold 
lands, — 
growth  of 
file  law  of. 


Jutland  V. 
Greme — 
Shows  the 
original  iin- 
certainty  of 
the  law. 


alone  cannot  work  them  without  committing  waste.  This  featm-e 
.  in  the  condition  of  lands  of  copyhold  tenure  might  have  appeared 
strange  and  anomalous,  if  it  did  not  result  so  naturally  from 
certain  well  known  principles  in  the  law  of  real  property.  The 
origin  of  the  seemiag  anomaly  is  explained  in  the  following 
manner: — 

The  oopyholderwas  formerly  amere  tenant  atwill,  asheismostly 
stUl  so  described,  and  might  at  one  time  have  heen  ejected  without 
notice  or  recompense ;  and  his  larger  and  more  certaia  estate  aj;  the 
present  day  has  been  acquired  by  a  series  of  encroachments  upon 
the  right  of  the  lord ;  and  which  encroachments  had  been  carried 
so  far,  even  by  the  reign  of  Edward  IV.,  that  the  copyholder 
had  then  acquired,  and  he  now  possesses,  an  estate  of  inhdritanee 
in  his  lands,  which,  though  still  betraying,  in  many  instances, 
the  vestiges  of  the  frailty  of  his  former  tenure,  is  attended  with 
an  indefeasible  right  of  possession,  not  only  to  the  surface,  but 
to  all  underneath  the  surface.  Every  grant,  whether  express  or 
presumed,  was  taken,  according  to  a  now  somewhat  exploded 
jule,  most  strongly  against  the  grantor;  and,  as  the  grantor  had 
not  expressly  excepted  the  mines,  he  could  not  be  allowed  to 
defeat  or  detract  from  his  own  grant  by  resuming  any  part  of 
that  possession  which  had  wholly  passed  from  him.  As  a  mere 
tenant  at  will,  the  possession  of  the  tenant  extended  over  the 
whole  property;  and  that  possession  was  not  abridged  by  the 
subsequent  enlargement  of  his  estate.  The  mines  do  not  form 
a  distinct  possession,  but  are  part  of  the  unsevered  inheritance  of 
the  whole  property.  And  if  the  copyholder  should,  contrary  to 
the  custom,  work  the  mines,  he  would  be  liable,  not  to  an  action 
of  'trespass,  but  to  an  action  of  waste  Qi). 

It  is  stated  by  a  learned  writer  on  copyholds  («'),  that  this 
doctrine  was  established,  with  respect  to  mines,  about  a  century 
ago,  by  the  case  of  The  BisJwp  of  Winchester  v.  Knight  (J).  The 
law  on  this  subject,  however,  has  never  been  disputed,  except  on 
the  authority  of  a  dictxmi  in  the  case  of  Itutland  v.  Greene  {k). 
But  it  was  not  tUl  the  case  of  Bourne  v.  Taylor  (h)  was  brought 
before  the  Court  of  King's  Bench,  that  the  subject  received  a 
complete  investigation. 

In  the  case  of  Rutland  v.  Greene  [1),  the  precise  question  was 
not  before  the  Court,  but  the  circumstances  were  these : — ^A  mine 
was  opened  by  a  parson  upon  his  glebe,  and  the  patron  moved 
for  a  prohibition  to  restrain  him  under  the  supposed  equity  of 


(/()  Boui-ue  V.  Taylor,  10  East,  189. 
(J)  Sorivcn  on  Copyholds,  p.  609. 
(J)  1  P.  Wms.  400,  stated  infra. 


(k)  1  Keh.  557. 
(/)  IKeb.  557;  1 
107. 


Sid.  152;  1  Lev. 
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the  statute  35  Edw.  1,  s.  2.     The  prohibition  was  not  granted,     Chaf.  III. 


Sect.  2. 


because,  it  was  said,  otherwise  none  of  the  nunes  under  glebe 
lands  throughout  England  would  be  opened.  Siderfin,  in  his 
report  of  the  case,  adds,  "the  same  law  seems  of  a  copyholder  of 
inheritance.  Quaere  bien."  It  would  appear  from  the  query  of 
Siderfin,  and  the  account  of  Keble,  that  this  point  was  discussed 
by  the  Court,  although  Levinz  says  nothing  about  it  in  his  report. 
Keble  says,  Twisden,  0.  J.,  conceived  the  lord  may  open  a  mine 
in  a  copyhold  of  inheritance.  Foster,  J.,  held  it  a  trespass,^nd 
Keeling,  J.,  conceived  he  could  not  do  it.  Thus,  then,  were  the 
dicta  of  two  judges  against  the  dictum  of  one,  in  favour  of  the 
opinion  that  the  lord's  rights  were  not  thought  necessarily  to 
extend  to  the  opening  of  a  new  mine  ia  the  land  of  the  copy- 
holder. 

In  another  case,  the  lord  granted  all  coal  miaes  within  the  Player  v. 
manor  for  niaety-nine  years  to  Dimery,  who  underlet  to  Player,  step'^tawards 
Dimeiy's  term  was   afterwards  surrendered  to  the  lord,  but  certainty  in 
Player's  interest  was  not  extinguished;  the  lord  opened  new  pits 
upon  the  copyhold,  and  took  away  the  coal,  upon  which  Player 
brought  trover  against  him.     It  was  stated  by  the  Court,  that 
neither  the  lessee  nor  the  lessor  can  enter  upon  the  copyholder  to 
dig  the  coals,  for  the  copyholder  shall  have  trespass  for  breaking 
his  close  and  digging  his  coals  (m) . 

Lord  Chief  Baron  Gilbert,  in  his  Treatise  on  Tenures,  says  (»),  Opinion  of 
"  It  seems  to  me  that  a  copyholder  of  inheritance  cannot,  with-     ^  ^  ,    .  . 
out  a  special  custom,  dig  for  mines,  neither  can  the  lord  dig  in 
the  copyholder's'  lands,  for  the  great  prejudice  he  would  do  to 
the  copyhold  estate;  and  the  copyholder  himself  seems  to  have 
no  interest  in  the  inheritance  of  the  lands." 

In  the  case  of  The  Bishop  of  Winchester  v.  Knight  (o),  a  bUl  in  Winchester 
equity  was  brought  for  an  account  of  ore  obtained  from  a  copper  sinigM—' 
mine  in  the  land  of  the  copyhold  tenant  of  the  bishop.     It  was  Certainty  of 
contended  that,  as  the  tenants  had  used  to  cut  down  and  seU  ,j,  Oopy. 
timber,  and  also  dug  stone  and  sold  it,  they  were  entitled  to  the  holder  cannot 
mines.     But  the  Lord  Chancellor  Oowper  said,  that  though  the  ^es  without 
tenant  might  do  one  sort  of  waste,  as  to  cut  down  and  dispose  of  consent  of 
the  timber,  that  might  be  by  special  grant,  and  was  no  evidence 
that  the  tenant  had  a  power  to  commit  any  other  kind  of  waste, 
viii.,  waste  of    a  different    species,   as  that  of    disposing    of 
minerals.     But  that  question  being  doubtful,  and  at  law,  he 
directed  the  bishop  to  bring  an  action  of  trover.      This  action 
was  afteiTvards  tried,  and  there  never  having  been  any  mine  of 

{m)  Player  v.   Roberts,  W.  Jones,  (■«)  Gilb.  Ten.  327. 

243.  (o)  1  P.  Wms.  406. 
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copper  before  discovered  in  the  manor,  the  jury  could  not  find 
that  the  customary  tenant  might,  hy  custom,  dig  and  open  new 
copper  mines.  Upon  the  production  of  the  postea,  the  Chancellor 
held,  that  neither  the  tenant  without  the  licence  of  the  lord,  nor 
the  lord  without  the  consent  of  the  tenant,  could  dig  in  these 
copper,  mines,  being  new  mines  {p).  It  may  be  observed  that 
this  opinion,  with  respect  to  the  right  of  the  lord,  was  extra- 
judicial. The  question  ia  dispute  was,  to  whom  the  ore  already 
raised  belonged.  The  tenant  having  failed  to  establish  a  custom 
in  his  favour  to  work  the  mines,  the  produce,  undoubtedly, 
belonged  to  the  lord,  as  property  severed  from  the  freehold,  and 
without  reference  to  the  general  question  of  his  right  to  enter 
and  work. 

At  length  occurred  the  case  of  Bourne  v.  Tayhr  (q),  in  which 
the  whole  doctrine  was,  for  the  first  time,  fairly  discussed,  and 
the  general  principle  of  law  was  fuUy  acknowledged.  An  in- 
junction had  been  granted  by  Lord  Erskine  in  1806,  with  an 
understandiag  that  the  parties  should  decide  the  case  at  law  (r). 
Accordingly,  an  action  of  trespass  was  brought  for  entering  the 
lands  of  the  plaintiff,  situate  in  the  township  of  Backworth,  in 
the  county  of  Northimiberland,  and  digging  for  minerals.  The 
defendant  pleaded  the  general  issue,  and  that  the  alleged  trespass 
was  committed  by  servants  of  the  Duke  of  Northumberland,  who 
was  lord  of  the  manor  of  Tynemouth,  within  which  the  lands 
were  situate,  and  who  claimed  the  minerals  in  the  copyhold 
tenements  in  that  manor.  The  case  came  before  the  Court  of 
King's  Bench  on  demurrer;  and  after  a  very  able  argument  on 
behalf  of  the  lord  of  the  manor  by  Mr.  (afterwards  Baron) 
Hullock,  Lord  EUenborough,  C.  J.,  dehvered  the  judgment  of 
the  Court,  and  after  a  review  of  the  cases,  observed,  that,  valuable 
as  was  the  supposed  right,  there  was  not  a  single  instance  shown 
in  which  any  lord  had  ventured  to  act  upon  it.  The  injury  to 
the  tenant  would  naturally  have  produced  resistance  on  his  part 
— a  suit  would  have  been  the  consequence,  and  the  result  of  such 
suit  must  have  been  known  in  "Westminster  Hall,  and,  as. none 
such  was  known,  it  might  fairly  be  presumed  that  a  litigation 
of  that  kind  had  not  taken  place.  The  Court  was  of  opinion 
that,  in  the  absence  of  custom,  the  lord  had  no  such  right. 

A  motion  was  some  time  afterwards  made  to  dissolve  the  in- 
junction. Lord  Eldon  referred  to  the  case  at  law,  which,  he 
said,  decided  nothing  as  to  the  right  put  in  issue  before  him, 


{p)  See  also  Townley  v.  Q-ibaon,  2 
T.  B,.- 704,  per  Lord  Kenyon;  Wiite- 
church  V.  Holworthy,  19  Ves.  214;  i 
Maul.  &  Sel.  340. 


((?)  10  East,  189. 

(»•)  Grrey  v.  The  Duke  of  Northum- 
berland, 13  Ves.  236. 
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[viz.,  whetlier  the  lord  had,  by  special  custom,  a  general  autho-     Chap.  Ill: 
rity  to  work  the  mines],  but  which  showed  that  the  lord  of  the        ^''^'   ' 


manor  may  be  in  the  same  situation  with  respect  to  mines  as 
with  respect  to  trees — ^that  is,  the  property  may  be  in  him,  but  it 
did  not  foUow  that  he  could  enter  and  take  it  without  consent, 
and  refused  to  dissolve  the  injunction  till  the  right  was  tried  at 
law,  unless  means  for  procuring  a  speedy  trial  could  not  be 
insured  (s). 

The  action  was  afterwards  tried,  and  the  lord  of  the  manor 
was  unable  to  establish  any  special  custom  to  enter  and  work  the 
mines  in  these  copyhold  lands. 

This  right  of  possession  thus  vested  in  the  tenant  being 
capable,  of  defence  agaiust  the  acts  of  the  lord,  it  will,  of  course, 
follow  that  an  action  of  trespass  is  also  maintainable  against  a 
stranger  for  working  the  mines  of  the  lord. 

This  was  decided  in  a  case  where  an  action  of  trespass  was  Lewis  v. 
brought  by  a  copyhold  tenant  of  the  manor  of  Abercame,  in  the  ""^  !""'/'. 
county  of  Monmouth.  It  was  contended,  that  a  copyhold  tenant  a  stranger 
ooidd  not  maintain  an  action  for  a  trespass  to  the  subsoil,  he  th^^LTs!"^ 
being  in  possession  of  the  surface  only,  and  the  mines  and  trees 
being  in  the  lord.  But  it  was  observed  by  Lord  Tenterden,. 
that  the  general  rule  being,  that  he  who  has  the  surface  has  the 
subsoil,  it  seemed  to  him  that  the  copyholder  had  possession  of 
the  subsoil,  though  he  might  have  no  property  in  it.  The  autho-> 
rities  which  show  that  a  lessee  at  will  may  take  a  release  of  the 
inheritance  whereby  his  estate  is  enlarged,  or  a  confirmation  for 
his  life  upon  which  a  remainder  may  be  dependent,  were  in 
favour  of  that  opinion.  Mr.  Justice  Littledale  said,  if  the  pos- 
session of  the  mine  were  not  in  the  copyholder,  it  would  be  diffi- 
cult to  say  to  what  extent  any  portion  of  the  subsoil  belonged  to 
him.  Although  the  property  in  the  mine  might  be  in  the  lord, 
he  had  not  such  a  possessory  right  in  it  as  to  entitle  him  to 
maiutani  trespass  against  a  wrong-doer.  _  The  copyhold  tenant 
had  such  a  possessory  right,  and  might  recover  substantial 
damages  for  any  actual  injury  done  to  the  surface,  and  nominal 
damages  for  a  trespass  committed  below  the  surface  {t). 

It  may  be  concluded  from  the  above  case  that  an  action  of 
trespass  would  be  equally  maintainable  by  the  copyholder  against 
the  lord,  if  the  mines  were  worked  without  injury  to  the  surface. 
The  tenant  would  still  be  entitled  to  defend  his  right  of  pos- 
session (t<). 

But  if  the  minerals  are  once  severed  fi'om  the  inheritance,  ^Severed 

belong  to  lord. 
(«)  17  Ves.  281.  Ad.  437. 

(«)  Lewis  V.  Brauthwaite,  2  Bam.  &  (««)  See  MitoheU  v.  Dors,  6  Ves.  147. 
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whether  by  the  copyhold  tenant,  or  hy  any  stranger,  the  lord 
.  will  be  entitled  to  recover  them  in  an  action  of  trover.'  They 
are  then  in  the  same  condition  as  trees  which  have  been  blown 
down  or  feUed.  They  are  no  longer  part  of  the  freehold,  but 
personal  chattels  belonging  to  an  owner  whose  right  of  possession 
has  accrued  {x). 

Such  is  the  law  with  respect  to  minerals,  in  the  absence  of  any 
special  custom.  But  the  authorities  which  have,  been  cited  also 
acknowledge,  that  either  the  copyhold  tenant,  or  the  lord,  may, 
by  special  custom,  have  acquired  an  exclusive  right  to  them;  that 
the  former  may  have  thus  gained  a  right  of  property  as  well  as 
a  right  of  possession,  and  that  the  latter  may  have  still  retained 
his  original  power  to  enter  and  take  possession  of  his  property ^y).' 

In  the  great  Cornwall  case  of  Rowe  v.  Brenton  (s),  the  owner 
of  a  conventionary  tenement,  which  was  held  in  fee  from  seven 
years  to  seven  years,  renewable  for  ever,  claimed  the  copper  in 
his  lands,  in  opposition  to  the  claims  of  the  Duchy  of  Cornwall. 
This  conventionary  tenure  at  one  time  pervaded  all  the  manors 
of  the  duchy.  The  question  of  right  seems  to  have  been  agitated- 
previous  to  the  year  1763  (a).  It  was  decided  against  the  tenant 
in  an  action  of  trover,  both  at  the  trial  at  nisi  prius,  and  at  the 
trial  at  bar,  in  Westminster  Hall.  On  the  latter  occasion.  Lord 
Tenterden  observed  to  the  jury  that  it  happened,  in  many  manors, 
that  the  lord  of  the  soil  was  entitled  to  the  minerals,  but  had  no 
right  to  enter  upon  the  lands  of  the  copyhold  tenants  to  search 
for  and  obtain  those  minerals  without  the  consent  of  the  tenants, 
and  that  all  the  evidence  given  by  the  plaintiff  as  to  the  inter- 
ruption of  workiags  might  be  explained  by  the  right  of  the 
tenant  to  prevent  the  owner  of  the  minerals  from  digging  for 
them  without  his  consent,  but  that  a  distinct  positive  usage  for 
the  conventionary  tenants  to  take  the  minerals  would  be  valid  (b) . 
The  tenant  was  not  able,  on  either  of  these  occasions,  to  prove 
such  a  usage.  The  right  of  property  was,  therefore,  deeided  to 
be  in  the  lord.  As  the  action  was  only  one  of  trover  for  copper 
actually  raised  and  severed,  there  was,  of  course,  no  decision 
with  respect  to  the  right  of  the  lord  to  enter  and  work  the 
copper  mines. 


(ic)  Player  v.  Roberts,  W.  Jones, 
243 ;  Bishop  of  Winchester  v.  Knight, 
IP.  Wms.  406;  EoTve  v.  Brenton,  8 
Bam.  &  0.  737;  Halcomb,  p.  15;  3 
M.  &  E.  133;  Att.-Gen.  v.  Tomline, 
L.  ».,  5  Ch.  Biv.  750. 

(y)  Gilb.  Ten.  327;  Bishop  of  Win- 
chester V.  Enight,  supra;  Bourne  r. 
Taylor,  10  East,  196 ;  Eowe  v.  Brenton, 


siipra;  Pan-ott  ».  Palmer,  3  Myl.  &  K. 
632.  See  also  13  Co.  68;  1  Leon.  272; 
Ashmead  v.  Kanger,  1  Eaym.  551 ;  3 
Salk.  638;  reversed  in  D.  P.,  Hanmer 
V.  Chance,  34  L.  J.,  Chano.  413. 

te)  8  Bam.  &  Cr.  766. 

(a)  Halcomb,  p.  58. 

[i)  8  Bam.  &  0.  766;  Concaucn'e 
Hep. 


MINERALS   UNDER   COPYHOLD  AND   CUSTOMARY   FREEHOLD    LANDS.  43 

All  copyliolders,  whether  in  fee,  or  for  life,  or  for  years,  have    Chap.  III. 
a  possessory  interest  in  mines  to  the  possession  of  which  the  lord         '^'  ^'     , 


is  not  entitled  by  custom.     But  it  has  heen  held,  that  a  copy-  Circum- 

^i'flTlPPH   PTC" 

holder  for  life,  without  power  to  renew,  or  nominate  a  successor,  eluding 
is  incapable  of  acquiring,  by  any  special  custom,  a  proprietory  ^"^J'  °^ 
right  over  trees  (c) ;  and  it  is  presumed  a  copyholder  for  years  custom, 
would  be  in  the  same  position  as  regards  the  acquisition  of  a 
proprietary  right  in  minerals. 

For -the  proof  of  a  special  custom  giving  larger  rights,  either  Special 
to  the  lord  or  to  the  copyholder,  acts  of  ownership  are  necessary.;  p^of™f~ 
Moreover,  these  acts  of  ownership  must  be  distinct  from  those 
over  the  surface,  m  order  to  give  the  freehold  in  the  minerals. 
In  one  case,  the  defendant  claimed  the  soil  and  freehold  of  the 
land  as  lord  of  the  manor,  and  proved  different  acts  of  enjoy- 
ment by  sporting  without  interruption  on  the  lands  in  question, 
and  also  by  taking  estrays,  and  forbidding  the  burning  of  gorse. 
It  was  held  that  these  acts  were  not  properly  referable  to  a 
right  of  soil  {d). 

It  does  not,  however,  follow  that  acts  of  ownership  must  be  Barms  v. 
exercised  in  the  identical  lands,  if  these  lands  can  be  brought  ^"^"-^fy^ 
within  the  operation  of  a  custom  which  prevails  over  an  ascer-  right  as  to 
tained  district.  In  a  case  already  cited  (e)  the  owner  of  the  surface  place  is  evi-  . 
brought  an  action  for  coals  which  had  been  raised  under  his  dence  of  right 
freehold  estate,  the  title  to  which  estate  was  deduced  by  a  series  generally, 
of  conveyances  from  the  year  1655.     The  first  of  those  deeds  ^^^^^^""^^ 
reserved  a  quit-rent,  a  nominal  sum  for  tithes,  and  the  services 
to  the  lord.     The  defendant  claimed  under  the  lords  of  the 
manor,  who,  as  he  contended,  were  entitled  to  all  the  coals  within 
a  certain  district  of  the  manor  called  the  neto  land,  which  was 
described  as  land  formerly  taken  in  and  inclosed  from  the 
commons  of  the  manor,  and  was  distinguished  from  another 
district  in  the  manor  called  the  old  land,  within  which  latter  the 
defendant  admitted  that  the  freeholders,  and  not  the  lord,  were 
entitled  to  the  coals.     It  was  proved  that  the  land  in  question 
was  within  the  district  of  the  new  land,  being  situate  within  an 
ascertained  boundary,  surrounded  by  other  farms  of  the  same 
description,  and  always  so  called  by  persons  acquainted  with  the 
boundaries ;  and  that  acts  of  ownership  had  been  exercised  by 
the  lords  of  the  ne;w  manor  and  their  lessees  over  the  coals  lying 
within  the  new  land;  and  evidence  was  also  received  as  to  the  repu- 
tation within  the  manor,  that  the  right  to  the  coals  within  all  the 

(e)  Mardiner  4).  Elliott,  2T.  R.  746;      Aid.   554.     See  CuUe'n  v.  Rich,  and 
GrEb.  Ten.  337.  Curtis  v.  Daniel,  supra. 

'  {A)  Tyrwhitt  c.  Wynne,  2  Bam.  &  («)  Barnes  v.  Mawson,  1  M.  &  S.  84, 

referred  to  on  p.  36,  supra. 
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neiv  land  belonged  to  the  lord,  but  not  to  the  coals  under  the  old 
land.  It  was  also  proved  that  the  lessees  of  the  lord  were  in  the 
habit  of  driving  indiscriminately  for  coals  in  the  new  land,  but 
that  no  coal  had  been  got  from  the  identical  land  in  question 
before  the  time  when  the  present  action  arose.  Lord  EUen- 
borough,  after  stating  that  the  only  evidence  on  the  part  of  the 
plaintiff  was  the  presumption  of  law  arising  from  his  being  the 
freehold  tenant  of  the  land,  observed,  that  the  only  material 
observation  in  the  defendant's  case  was,  that  there  did  not 
appear  to  be  any  documents  to  show  how  or  when  the  right  or 
reservation  claimed  by  the  lord  commenced ;  but  that  such  right- 
as  to  the  neto  land  did  exist,  stood  not  only  on  evidence  of  one  or 
two  instances  of  its  exercise,  but  that  all  the  evidence  proved  that 
there  had  been  an  uniform  exercise  and  enjoyment  of  it  as  far 
back  as  Kving  memory  would  reach.  There  was  not  a  particle 
of  proof  on  the  other  side  of  interruption.  The  evidence  of 
reputation  had  been  applied,  as  it  always  was  applied  in  such 
cases,  namely,  as  to  the  limits  of  the  new  land,  and  the  general 
right  of  the  lord  over  it.  Indeed  the  geiieral  right  of  the  lord 
over  the  new  land  had  not  been  questioned;  it  had  only  been  con-' 
tended  that  there  was  no  proof  of  any  exercise  of  it  within  the 
particular  land  in  question ;  but  it  might  be  observed,  that  this 
was  a  right  which,  when  once  acted  upon,  was  mOre  likely  to 
be  confined  to  the  same  spot  until  the  subject  matter  was  ex- 
hausted. If  it  had  been  before  exercised  on  the  lands  in  dispute,' 
there  could  have  been  no  question ;  but  the  evidence  of  the 
general  indiscriminate  exercise  of  it  over  the  new  land  applied  by 
showing  that  every  part  of  the  new  land  lay  within  the  general 
ambit  of  the  lord's  right.  The  presumption  in  favour  of  the 
plaintiff's  title  was  strong  until  encountered  by  evidence,  but  it 
had  been  encountered  in  the  strongest  manner.  The  lord's  right 
was  evidenced  by  showing  that  the  same  right  was  exercised  by 
him  over  lands  similarly  circumstanced. 

But  the  lands  must  be  clearly  comprised  within  the  boundaries 
of  the  district.  In  the  case  of  Tynohitt  v.  Wynne  (/),  several 
leases  of  minerals  in  other  parts  of  the  manor  had  been  proposed 
to  be  read  in  evidence.  The  evidence  was  rejected  at  the  trial, 
and,  on  a  motion  for  a  new  trial,  Bayley,  J.,  observed,  that  when 
once  it  has  been  established  that  the  locus  in  quo  is  part  of  one 
entire  district,  honour  or  manor,  it  is  competent  to  give  in  evidence 
acts  done  on  other  parts  of  that  district,  honour  or  manor,  in 
order  to  show  a  right  to  the  locus  in  quo.  But  that  prehminaiy 
proof  had  not  been  given. 

(/)  2  Bam.  &  Aid.  564. 
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.    Wheii  tlie  lord  is  entitled  to  work  the  mines  of  tlie  manor,  lie    Chap.  Ill, 
or  liis  grantee  cannot  make  use  of  the  works  in  the  copyhold      ^^°^'  ^' 


lands,  for  transporting  the  produce  of  other  lands  which  are  not  Special 
within  the  manor,  and  which  belong  to  independent  owners.  In  limits  of. 
a  case  of  this  Mnd,  an  injunction  had  heen  applied  for,  and  the  -Bowse?-  v. 
defendant  demurred  for  want  of  equity,  alleging  that  the  hiU 
had  not  stated  that  any  injury  or  irreparable  damage  had  been 
committed.  The  demurrer  was  allowed  by  Stuart,  V.-C,  but 
was  overruled,  on  appeal,  by  OampbeU,  L.  C,  who  said,  the 
defendant  had  no  right  to  extend  the  use  of  the  underground 
tramway  to  the  coals  raised  in  lands  not  within  the  manor,  and 
that  the  amount  of  injury,  if  infinitesimaUy  small,  was  im- 
material in  considering  whether  the  demurrer  should  be  allowed 
or  overruled.  It  had  been  argued  that  the  plaintiffs  were  con- 
ned to  an  action  of  trespass,  or  some  other  legal  remedy.  But 
the  defendant  was  charged  with  making  a  profit  by  the  sur- 
reptitious use  of  the  way,  and  with  having  broken  the  soil  of 
the  copyholder  for  the  purpose  of  working  the  other  mines,  and 
of  ventilating  them  by  the  breaking  of  barriers.  AH  this  was 
not  a  mere  dry  trespass  for  which  a  Court  of  equity  would 
supply  no  remedy.  The  averments  in  the  bill  might  not  show 
conclusively  that  the  plaintiffs  were  entitled  to  an  injunction,  or 
to  an  account,  or  to  discovery. ,  Upon  answer  and  evidence,  it 
might  be  shown  that  acquiescence,  or  minuteness  of  injury,  or 
some  undisclosed  right  of  the  defendant  might  cause  the  injunc- 
tion to  be  refused,  and  the  bill  to  be  dismissed.  But  the 
demurrer,  for  want  of  equity,  could  not  be  maintained  {g). 

In  the  above  case,  a  distinction  was  drawn,  in  the  judgment, 
between  the  possession  of  a  copyhold  owner,  which  reaches  to 
the  centre  of  the  earth,  and  that  of  a  freehold  owner  of  the 
surface,  where  the  minerals  belong  to  another  owner  as  a  separate 
tenement.  And  this  distinction  appears  to  be  generally  correct. 
In  the  case  of  copyholds,  when  particular  portions  only  of  the 
strata  or  the  minerals — as  beds  of  coal,  for  instance — ^belong  to  the 
mine  proprietor,  with  powers  to  work,  the  owner  of  the  surface 
wiU  retain  his  right  of  possession  to  all  below  it,  with  the 
exception  of  the  strata  excepted,  and  he  would  be  enabled  to 
object  to  any  use  of  the  subjacent  parts  for  working  the 
minerals  of  any  adjoining  owner;  and  in  like  manner,  when 
the  whole  of  the  mines  and  minerals  in  copyhold  lands  belong 
to  the  mine  proprietor,  with  powers  to  work,  the  possession  of 
the  copyholders  is  only  so  far  divested  as  may  be  necessary  for 

{g)  Bowser  v.  Maclean,  2  De  Gex,  F.  &  J.  415 ;  30  L.  J.,  Chan.  273. 
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Chap.  III.     the  rightful  purposes  of  the  mine  proprietor  {/>).     Although  he. 
^^°^-  ^-      may  hold  the  mines  as  a  separate  inheritance,  he  would  not  on 
that  account  alone  he  enabled  to  work  the  adjoining  mines, 
.  without  special  powers  for  that  purpose  founded  on   grant, 
exception  or  prescription.     If  any  grant  or  prescription  could 
he  so  construed  as  to  manifest  the  intention  that  certain  portions 
of  the  suhsoil  were  to  be  held  and  enjoyed  iu  the  same  manner 
as  the  different  floors  or  stories  of  a  house  are  sometimes  held, 
the  right  of  external  working  might  perhaps  be  asserted.     But  ia 
other  eases  his  rights  would  be  strictly  limited  to  his  own  minerals. 
But  in  the  case  of  freehold  lands,  there  is  a  wide  difference  in  all 
these  respects,  the  mineral  or  other  strata  never  having  been  and 
not  being  in  the  possession  of  the  surface  owner  at  aU. 
Earihyy.  This  whole  subject  was  recently  discussed  in  the   case  of 

io«?  Gnm.  ^a,,gi^y  y  Grannlle  (Lord)  (i),  in  the  EoUs  Court,  February, 
1876.  In  that  case,  the  plaintiff  was  a  copyholder  of  the  manor 
of  N.,  and  the  defendant  was  the  lessee  of  the  crown  (which  was 
lord  of  the  manor)  of  the  coUieries,  mines,  seams  of  coal  and 
minerals  under  all  the  lands  of  the  manor.  On  one  side  of  the 
manor  was  a  tract  of  freehold  land  belonging  to  one  Sneyd,  who 
demised  the  mines  thereunder  to  one  S.,  who  had  subsequently 
underleased  them  to  the  defendant.  The  mines  under  the 
manor  were  worked  by  a  pit  called  "the  deep  pit;"  and  the 
defendant  had  constructed  a  branch  railway  from  that  pit  to  the 
main  line  of  railway,  and  claimed  a  right  to  use  the  imdeP- 
ground  way  beneath  the  plaintiff's  land  for  the  purpose  of 
conveying  minerals  worked  under  Sneyd's  freehold  land  to  the 
deep  pit,  carrying  them  afterwards  by  his  branch  railway. 

Jessel,  M.E.,  held  the  defendant  to  be  a  mere  trespasser,  and 
restrained  him  by  injunction,  as  regarded  his  use  of  the  under- 
ground way  for  the  purpose  of  carrying  the  minerals  in  question 
worked  under  Sneyd's  land.  The ,  law  had  been  seftled,  he 
said,  in  the  following  way : — 

General  state-      The  estate  of  a  copyiolder  in  an  ordinary  copyhold  is  an  estate  in 

ment  of  law  of  the  soil  throughout,  except  as  regards  for  this  purpose  timher-trees  and 

minerals  in       minerals.    As  regards  the  trees  and  minerals,  the  property  remains  in  the 

copyhold  lord,  but,  in  the  ahsenoe  of  custom,  he  cannot  get  either  the  one  or  the 

lands.  other,  so  that  the  minerals  must  remain  unworked,  and  the  trees  must 

remain  uncut.    The  possession  is  in  the  copyholder,  the  property  is  in  the 

lord.     If  a  stranger  cuts  down  the  trees,  the  copyholder  can  maintain 

trespass  against  the  stranger,  and  the  lord  can  maintain  trover  for  the 

trees.     If  the  lord  cuts  down  the  trees,  the  copyholder  can  maintain 

trespass  against  the  lord ;    but  if  the  copyholder  cuts  down  the  trees, 

irrespective  of  the  question  of  forfeiture,  the  lord  can  bring  his  action 

against  the  copyholder. 

(h)  See  Greatheadw.  Morley,  3  Man.  li)  L.  E.,  3  Ch.  Div.  826. 

&  G.  139 ;  10  L.  J.,  N.  S.,  0.  P.  246. 
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So  in  tlie  case  oi  minerals.      If  a  stranger  takes  tlie  minerals,  the     Chap.  Ill 
copyliolder  can  bring  trespass  against  the  stranger  for  interfering  with       Sect.  2. 

his  possession,  and  the  lord  may  bring  trover  against  the  stranger  to   '■ — '■ — 

recover  the  minerals.     The  same  rule  applies  to  minerals  as  to  trees.     If 
you  once  cut  down  the  tree,  the  lord  cannot  compel  the  copyholder  to 
plant  another.     The  latter  has  a  right  to  the  soil  of  the  copyhold  where 
the  tree  stood,  including  the  stratum  of  air  which  is  now  left  vacant  by  Empty  space, 
reason  of  the  removal  of  the  tree.   So,  if  the  lord  takes  away  the  minerals,  —distinction' 
the  copyholder  becomes  entitled  to  the  possession  of  the  space  where  the  between  free- 
minerals  formerly  were,  and  he  is  entitled  to  use  it  at  his  will  and  pleasure,  hold  and 
If  you  have  a  shaft  made  for  working  the  mines,  the  copyholder  may  copyhold 
descend  in  the  shaft,  and  either  walk  about  in  the  space  below  or  use  it  lands. 
for  any  other  purpose.   That  is  the  position  of  the  copyholder.   That  being 
so,  and  there  being  no  minerals  in  this  crut,  if  that  is  the  law,  the  earl,  as 
crown  lessee,  cannot  have  a  greater  right  than  the  crown,  that  is,  the  lord 
or  lady  of  the  manor.     He  has,  therefore,  no  right  now  to  trespass  on  the 
copyhold  for  any  purpose  whatever,  because  I  assume  he  does  not  want  it^ 
for  the  purpose  of  working  the  manorial  minerals ;  for  that  purpose  he  has 
a  right  to  use  it;  but  assuming  that  he  does  not  want  it  for  that  purpose, 
but  only  wants  it  for  the  purpose  of  carrying  the  coal  from  under  Sneyd's 
estate — that  is,  foreign  coal — he  has  no  right  to  use  it  at  all.     Of  course 
the  injunction  to  be  granted  will  only  restrain  him  from  using  it  for  that 
purpose ;  it  wiU  not  affect  the  other  right.     It  is  not  trespass  while  he 
carries  crown  minerals.     It  is  trespass  when  he  uses  it  for  any  other 
purpose.     What  Lord  Campbell,  in  Bowser  v.  Maclean  (k),  means  is  this.  Bowser  v. 
If  a  freeholder  grants  lands,  excepting  mines,  he  severs  his  estate  vertically,  Maclean  ex- 
i.  e.  he  grants  out  his  estate  in  parallel  horizontal  layers,  and  the  grantee  plained, 
only  gets  the  parallel  layer  gr'anted  to  him,  and  does  not  get  any  under- 
lying mineral  layer  or  stratum.     That  underlying  stratum  remains  in  the 
grantor.   The  freeholder  retains  the  mineral  stratum  as  part  of  his  owner- 
ship; and  whether  or  not  he  takes  the  minerals  or  subsoil  out  of  the 
stratum,  the  stratum  still  belongs  to  him  as  part  of  the  vertical  section  of 
the  land.     But  he  says,  in  the  case  of  a  copyholder,  that  is  not  so,  because 
the  copyholder,  though  he  has  no  property  in  the  stratum  in  the  sense  of 
being  entitled  to  take  the  minerals,  has  property  and  possession  in  this 
sense,  that  the  moment  the  minerals  are  taken  away  the  space  is  in  his 
possession,  and  he  only  can  interfere  with  it,  the  lord  having  no  right  to 
do  so. 

Then  it  has  been  suggested  that  the  recent  case  of  JDuke  of  Hamilton  Hamilton 
V.  Qraliam  [1)  has  somehow  or  other  altered  the  law,  but  it  has  not.    That  [Luke)  v. 
was  a  Scotch  case,  and  it  was  treated  as  iJeing  the  same  as  a  grant  by  an  Graham  ex- 
Enghsh  freeholder.     It  exactly  concurs,  therefore,  in  its  reasoning  with  plained, 
the  decision  of  Vioe-OhanoeUor  Wood  in  the  case  of  Proud  v.  Bates  (m), 
and  the  decision  of  Lord  Campbell  in  Boivser  v.  Maclean  {n),  that  where  a 
freeholder  grants  lands  excepting  the  mines,  he  intends,  first  of  all,  as  a 
matter  of  construction,  to  except  not  merely  minerals,  but  the  portion  of 
the  subsoil  containing  the  minerals ;  in  other  words,  to  retain  a  stratum 
of  the  property.     And  if  he  does  that,  of  course  the  lessee  or  grantee  has 
no  title  whatever  to  the  portion  of  the  stratum  reserved.     That  is  all  that 
the  case  of  Duke  of  Hamilton  v.  &raham{l)  decided.     It  decided  that  the 
same  law  applies  to  Scotland  which  applies  to  England.     In  a  case  hke 
that  the  word  "mines"  meant  subsoil  containing  the  minerals,  and  not 
merely  the  minerals  themselves. 

The  only  other  case  that  was  referred  to  was  ,the  case  in  the  Privy  Ballacorhish 
Council  from  the  Isle  of  Man,  of  Ballacorkish  Silver  Mining  Company  v.   Oo.  v.  Sarrison 
Harrison  {p).    It  was  a  case  decided  upon  exactly  the  same  principle.    In  explained, 
that  case  it  was  not  merely  a  lord  of  the  manor  depending  upon  his  ordi- 
nary title  as  lord  of  the  manor,  but  also  upon  the  Act  of  Tynwald,  which 
was  an  act  of  parliament  of  the  Isle  of  Man,  by  which  the  mines  were 
reserved  to  him;  and  Lord  Penzance,  who  gave  the  judgment,  said  this(^) : 

(Ic)  2  D.  P.  &  J.  420.  ■   (w)  2  D.  F.  &  J.  415. 

(0  L.  E.,  2  H.  L.  Sc.  166.  (o)  L.  R.,  5  P.  0.  49. 

(w)  34  L.  J.,  Ch.  406.  Ip)  L.  E.,  .5  P.  0.  62. 
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' '  The  act  affirms  that  he  has  excepted  out  of  the  grant  not  only  the  minerals, 
but  that  portion  of  the  soU  which  contains  the  minerals,  and  which  consti- 
tutes the  '  mine.'  "  Consequently  they  had  only  to  decide  this :  that  on 
their  own  interpretation  of  the  act  the  mine,  meaningthe  portion  ot  the 
subsoil  contaimng  the  minerals,  being  excepted,  remained  in  the  lord  o± 
the  manor,  and  the  copyholder  had  nothing  to  do  with  it.  J-hat  was^ 
therefore,  entirely  distinguishable  from  the  ordinary  case  of  an  linghsii 
copyholder  who  had  the  possession  of  the  minerals.  So  far  from  interfering 
with  the  law  as  laid  down  in  other  cases,  that  case  confirms  it,  because  the 
Privy  Council  would  not  have  had  recourse  to  the  act  of  parhament  it  the 
law  had  given  it  to  the  lord  of  the  manor  as  part  of  the  customary  law 
appUcable  to  copyholders,  and  he  would  have  been  entitled  to  it  entirely, 
irrespective  of  the  legislative  provisions  upon  which. he  rehed. 

In  a  ease  where  rocks  liad  been  dislodged  from  cliffs  situate  in 
the  land  of  other  owners,  and  scattered  over  or  imhedded  in 
copyhold  lands,  in  which  the  copyholder  had  no  claim  to  the 
minerals,  it  was  held,  he  could  not  sell  or  dispose  of  them  unless 
they  had  been  shown  to  have  been  detached  by  some  accident  or 
convulsion  of  nature,  since  the  time  of  his  admission  to  the 
tenement.  For  they  had  become  portions  of  the  soU.  But  he 
might  remove  them  for  the  benefit  of  his  tenement  {q). 

In  a  ease  of  ejectment  for  forfeiture,  the  copyholder  claimed 
,  the  unlimited  right  to  dig  clay  in  his  own  tenement  for  making 
bricks  for  sale,  without  the  licence  of  the  lord.  It  was  decided 
by  the  Court  of  Exchequer,  and,  on  appeal,  by  the  Exchequer 
Chamber,  that  the  custom -was  valid.  It  was  contended  that 
such  a  custom  was  inconsistent  with  the  right  of  the  lord,  who 
had  an  interest  in  the  soil,  and  might  extend  to  take  away  the 
soU  itself,  to  his  prejudice,  in  case  of  escheat  and  forfeiture. 
But  it  was  held,  that  there  was  no  distinction  between  a  custom 
to  take  all  the  timber,  or  all  the  minerals  in  copyholds,  and  a 
custom  to  take  the  clay  (r).  This  decision  was  affirmed  in  the 
House  of  Lords.  It  was  observed  by  Lord  Oranworth,  that  it 
was  not  easy  to  define  what  was  called  a  reasonable  custom,  as 
between  a  lord  and  the  copyholders — that  the  relation  between 
them  must  have  had  its  origin  in  remote  times,  by  agreement, 
when  he  was  the  absolute  owner  of  the  soil,  and  they  were  his 
tenants  at  will — ^that  any  restrictions  he  imposed,  or  any  rights 
they  demanded,  were  within  the  competency  of  the  lord  to  grant, 
or  the  tenants  to  stipulate  for — and,  if  evidenice  could  be  given 
of  what  was  then  agreed  on,  and  of  its  being  acted  upon  since, 
it  was  difficult  to  see  how  it  could  be  declared  void  as  imreason- 
able.  A  distinction  was  drawn  between  a  case  affecting  only 
the  lord  and  a  particular  tenant,  and  the  cases  which  affected 


[q]  Dearden  r.  Evans,  5  M.  &  W.       6  Hurl.  &  N.  123; 
11;  8L.  J.,  N.  S.,  Exch.  171.  2  P.  &  F.  256. 

(»■)  Salisbury  (Marquis)  v.  G-ladstone, 


SOL.  J.,  Exch.  3; 


Sect.  2. 
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other  copyholders,  as  Broadbent\.  Wilfces{s),  Wilson  \.  WiUes{t),     Chap.  III. 
and  Hilton  y.  Lord  Crranville  (u). 

It  does  not  appear  to  have  occurred  to  the  learned  judge 
(Wightman,  J.),  who  delivered  the  judgment  of  the  Appeal 
Court,  that  clay  was  a  mineral,  and  that  the  case,  on  that 
ground,  coidd  not  have  been  otherwise  decided. 


A  copyholder,  though  not  absolutely  entitled  to  the  trees  upon  (2)  To  dig 

~" ,1s  ±'0] 

L  pur- 


his  lands,  may,  by  custom,  be  entitled  to  cut  down  and  use  lifted  ^^""^ 


them  for  repairs  and  the  necessary  purposes  of  his  occupation  (v).  poses. 
The  same  right  may  exist  with  respect  to  minerals ;  and  a  copy- 
holder, though  not  entitled  generally  to  any  description  of 
minerals,  may,  by  custom,  acquire  a  right  to  take  and  use  any 
material,  as  limestone,  marl,  clay,  and  gravel,  for  the  same 
purposes  (w).  For  if  custom  can  give  a  copyhold  tenant  a 
general  right  to  minerals,  it  may  also  give  him  a  limited  owner- 
ship over  them.  Indeed,  it  appears  probable,  that  such  a 
privilege  would  exist  of  common  right,  and  without  reference  to 
custom  («). 

The  same  law  applies  to  all  lands  in  which  the  freehold  is 
vested  in  the  lord,  in  whatever  manner  the  tenant's  interest  may 
be  passed,  as,  for  instance,  lands  of  the  tenure  of  customary 
freehold.  Eor  an  owner  may  have  a  freehold  estate,  but  still 
the  freehold  tenure  may  remain  in  the  lord  («/). 

The  feudal  or  universal  tenure  in  Scotland  corresponds  with  Scotch 
the  English  copyhold  tenure.     But  the  customs  are  uniform;  au^oopyhold 
and  the  estates  of  the  superior  and  the  vassal  are  distinct  and  but  with  a 
separate.     In  the  absence  of  express  contrary  stipulation,  the 
superior  is  entitled  only  to  feu  duties  and  perpetual  rents ;  but 
the  vassal  has  a  freehold  estate,  which  extends  a  ccelo  usque  ad 
centrum,  and  which  of  course  includes  the  mines,  and  full  powers 
to  work  them.      Their  consideration,  therefore,  properly  falls 
under  freehold  hereditaments,  supra. 

{«)  WiUes,  360;    S.  C.  (in  error),  1  (w)  GrSb.  Ten.  327. 

Wils.  63;  2  Str.  1224.  {x)  See  Heydoni).  Smith,  supra. 

It)  7  East,  121.  (j/)  Stephenson  f.  HiU,  3  Buir.  1278; 

(«)  34  L.  J.,  0.  P.  222;   9  H.  L.  Doe  d.  Eeay  v.  Huntington,  4  East, 

Gas.  703.  271;  Brown  v.  Eawlins,  7  East,  409; 

(v)  Heydou  v.  Smith,  13  Co.  68;  2  Portland  (Dixke  of)  r.  Hill,  35  L.  J., 

Brownl.  319;  Godb.  173;  Ashmeadr.  Chano.  439. 
Ranger,  1  LordBaym.  551 ;  3  Salk.  638. 
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CHiP.  ni. 

Sect.  3. 

Sect.  3. — Minerals  loithin  or  under : 

(a)  Waste  Lands  of  Manor ; 

(b)  Enclosed  Lands ;  and 

(c)  EnfrancHsed  Lands. 

(a)  Minerals  in  Waste  Lands  of  Manor; 

(1.)  Lord's  imlimited  Right,  subject  only  to  the  Customs  general  or 

special ; 
(2.)  Adverse  Rights  of  Copyholders  by  adverse  acts  of  ownership ; 
(3.)  Proof  of  such  adverse  Rights,  difaoulty of ,— Jorftai  (Duke)  v.  mil. 

(b)  Minerals  in  Enclosed  Lands  of  Manor ; 

(1.)  Several  provisions  of  Inclosure  Acts  regarding  Miues ; 

(2.)  Special  provisions  of  same  Acts  regarding  Mines, — ValcefieW  v. 

Buccleiich  [Diilce)  ; 
(3.)  Enumeration  of  several  Inclosure  Acts,  and  statement  of  pro- 
visions thereof  regarding  Minerals ; 
(4.)  Regulation  of  Commons  Act,  1876. 

(c)  Minerals  in  BnfraneMsed  Lands  of  Manor ; 

(1.)  Where  Enfranchisement  is  voluntary  at  Common  Law  ; 

(2.)  "Wliere  Enfranchisement  is  vohmtary  under  the  Stat.  4  &  5  Vict. 

u.  35 ; 
(3.)  Where  Enfranchisement  is  compulsory  under  the  Stats.  1852  and 

18.58. 
(4.)  Where  Enfranchisement  is  effected  under  Lands  Clauses  Act, 

1845. 

Secondly :  As  regards  (a)  tlie  Waste  Lands  or  Commons  of 
the  Manor,  and  (b)  Enclosed  Lands,  and  (c)  Oopybold  Lands 
that  have  been  Enfranchised.  Each  of  these  three  groups  of 
lands,  and  the  mines  and  minerals  thereunder,  require  to  be 
dealt  with  separately. 

Geneiral  right  (1.)  Mines  and  Minerals  in  or  under  Waste  Lands  or  Commons. 
mines  o™  *  These  belong  to  the  lord  of  the  manor  as  part  of  his  freehold 
waste  lands     estate ;  and  they  so  belong,  not  only  in  property  but  also  in 

andcommons.  '.  ■'  ^'  -^  ^     ^  .    "^   .       , 

possession,  ihe  lords  ownership  and  possession  is,  however, 
subject  to  the  general  custom  of  the  manor,  whereby  the  copy- 
holders enjoy  certain  limited  and  necessary  rights  that  are 
incidental  to  their  copyhold  holdings,  and  subject  also  (where 
subject)  to  any  special  custojn  of  the  manor,  whereby  the  copy- 
holders may  (if  they  succeed  in  proving  such  special  custom)  enjoy 
larger  and  more  extensive  rights  that  are  neither  necessary  for, 
nor  in  any  proper  sense  of  the  word  incidental  to,  their  copy- 
hold holdings  (ci). 
Origin  and  This  iaterest  of  the  lord  is  not  conferred  by  custom.     It  is  a 

lOTd^n°ght.     J'ig^t  reserved  to 'him  out  of  his  original  grant,  and  is  only 

(a)  Bolton  v.  Lowther,  2  Dick.  677;  grove  ■».  Kirby,  6  T.  R.  486;  S.  C.  in 
Horsey  r.  liagberton,  Cro.  Jac.  229;  error,  1  Bos.  &  Pul.  17;  Filewood  (. 
Cooper  r.  Marshall,  1  Burr.  265;  Sad-      Palmer,  Mos.  169;  5  Vin.  Ab.  7. 
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proved  by  custom  (b).    This  right,  therefore,  remains  Talid  tni    Chap.  III. 
it  is  impeached  by  evidence  which  may  show  a  difEerent  owner-        ^'^'   ' 


ship,  either  in  the  commoners  or  in  strangers  (c). 

It  has  been  decided  that  a  prescription  by  copyholders  to  have 
the  sole  right  of  pasture  upon  a  common,  in  exclusion  of  the 
lord,  may  be  established  {d).  For,  though  the  interest  of  the  lord 
is  such  that  a  custom  for  his  entire  exclusion  from  the  profits  of 
a  common  would  be  held  imreasonable,  and  could  not  be  main- 
tained, yet  his  right  to  any  of  the  minerals  or  to  the  trees  would 
show  the  requisite  participation  in  the  profits.  For  the  same 
reason,  the  lord,  by  participating  in  the  right  of  pasture,  or  in 
any  other  way,  may,  by  custom,  lose  aU  claim  to  the  minerals. 

This  right  of  the  lord  to  the  subjacent  soil,  in  the  absence  of  Lord's  right 
custom  or  express  grant,  is  of  so  strong  a  nature,  that  it  may  be  ^j^^.  ^  ^ 
exercised  to  the  destruction  of  the  herbage,  and  to  the  partial  if  from  custom, 
not  the  absolute  exclusion  of  the  rights  of  the  commoners  (e). 
His  authority,  in  this  respect,  is  quite  distinct  from  that  derived 
from  the  Statute  of  Merton,  and  does  not  depend  upon  a  suffi- 
ciency of  herbage  beiug  left  to  the  commoners  (/).     It  would 
be  difficult  to  define  any  limit  to  the  exercise  of  such  a  right  of 
the  lord  (g).    His  claim  is  paramount  to  the  privileges  of  the 
manorial  tenants.     His  interest  in  the  soil  is  the  remnant  of  an 
estate  once  absolute  and  free  from  control. 

In  the  case  of  Batesmi  v.  &reen  (c),  the  lord  claimed  a  right  to  Bateson  v. 
dig  clay  in  a  common  already  insufficient  to  supply  herbage  for  '^^^^ 
the  commoners.  It  was  held  by  the  Court  of  King's  Bench, 
that  the  lord  might  have  such  a  right,  and  that  the  evidence 
supported  it.  Lord  Kenyon  observed,  that  if  the  lord  had 
only  a  right  to  dig  clay  for  his  own  use,  or  had  any  other 
limited  right,  then  his  digging  for  sale  would  have  been  an 
excess.  Mr.  Justice  BuUer,  who  was  an  eminent  mining  lawyer, 
added,  that  the  extent  of  the  several  rights  of  the  lord  and  the 
commoners  depended  altogether  on  immemorial  custom ;  that 
where  there  are  two  distinct  rights  which  encroach  on  each 
other,  the  question  was,  which  was  subservient  to  the  other  ? — 

(})  Folkard-  v.   Hemmett,  5  T.  R.  2  Bulst.  87,  n.  (6) ;  Co.  Litt.  122  a ; 

417,  n.  [a).    See  Went-worth  v.  Cla,j,  Kentick  v.  Pargiter,  Cro.  Jao.  208; 

Fin.  Eep.  263;  Bouloott  v.  'Wimnill,  Telv.  129;  Douglass  ;;.  Kendal,  ibid. 

2  Camp.  261;  Northwiok  v.  Stanway,  256;  Pitt  v.  Chick  Hut.  45. 

3  Bos.  &  Pul.  346.  («)  Bateson  -i/.  Green,  5  T.  B.  411. 
(e)  See  Co.  Litt.  261  a,  note  205.  See  Clarkson  v.  Woodhouse,  5  T.  E. 
Id)  HosMns  v.  Eobins,  1  Mod.  74;  412,  n. ;  2  T.  E.  392. 

2  Saund.  324;  2  Keb.  842;  1  Lev.  123;  (/)  20  Hen.   3,  o.  4;   and  see  13 

2  PoUexf.  13;  1  Ventr.  123,  163.    See  Edw.  1,  st.  1,  c.  46. 

also  Potter  ■».  North,  1  Vent.  383;  1  (ff)  See  Arlett  v.  Ellis,  7  Bam.  &  0. 

Saund.  347;  2  Keb.  513;  1  Lev.  268;  366,  373;  Eogers  ».  Taylor,  1  Hurl.  & 

North  V.  Coe,  Taugh.  251 ;  1  Lev.  253 ;  N.  828 ;  26  L.  J.,  Exoh.  203. 
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Chap.  III.    that  in  general  the  lord's  was  the  superior  right,  because  the 
^^°''-  ^-      property  of  the  soil  was  in  him ;  but  that  if  the  custom  showed 
it  was  subservient  to  the  commoners,  then  he  could  not  use  the 
common  beyond  that  extent;   but  there  the  evidence  showed 
that  the  lord  had  always  dug  the  common,  when,  where,  and  in 
what  manner  he  pleased,  though  for  a  great  number  of  years 
past  there  was  not  a  sufficiency  of  common  for  the  tenants. 
Hilton  Y.  Zord      Some  doubt  was  thrown  upon  the  'correctness  of  these  opiaions 
^a^et  ^^'    in  the  judgment  in  the  late  case  of  Mlton  v.  Lord  Granville  (h). 
,  But  there  is  a  clear  distinction  between  copyhold  lands  in  which 
the  tenant  has  the  possession,  and  common  lands,  where  the 
right  of  possession  is  wholly  vested  in  the  lord.     The  estate  of 
the  lord  in  commons  is  of  superior  origin  and  power  to  that  of 
the  commoners.     In  copyhold  lands  he  claims  the  right  of  pro- 
perty in  mines  a,s  part  of  his  freehold  inheritance,  but,  as  regards 
the  right  to  work  them,  he  has  that  right  only  by  prescription, 
as  they  are  in  the  possession  of  the  copyholders.     In  common 
lands  he  has  never  lost  possession  of  any  part,  and  that  posses- 
sion, once  absolute,  is  still  sufficient  to  secure  to  him  the  fuU 
benefit  of  his  first-rights.     For  all  presumed  grants  of  common 
must  be  held  to  have  been  made  subject  to  the  existing  and 
concurrent  interests  of  the  lord.     He  is  restrained  by  statute, 
chiefly  that  of  Merton,  from  arbitrary  acts  of  iaclosure,  which 
would  defeat  the  acquired  rights  of  the  commoners;  but  he  is 
not  amenable  for  any  acts  which   are  necessary  for  the  full 
enjoyment  of  his  own  rights,  even  if  these  acts  should  tend 
altogether  to  deprive  the  commoners  of  their  pasturage. 
Anon.,  1803.        In  a  suit  for  specific  performance,  it  was  objected  that  the 
mines  agreed  to  be  purchased  were  situate  under  a  common 
where  others  had  a  right  of  common,  and  consequently  the  pur- 
chaser would  be  subject  to  actions  for  sinMng  shafts  to  work  the 
mines.    Lord  Eldon,  after  remarking  upon  the  improbability  of 
any  obstruction  from  the  commoners,  said,  that  in  case  of  any 
action  a  farthing  damages  would  be  sufficient,  and  decreed  a 
specific  performance  («).     And,  qucere,  as  to  farthing  damages 
even. 
Flace  V.  JacJi-       The  right  of  the  commoner  to  the  surface  is  thus  subservient, 
w-oSing  must  under  such  circumstances,  to  the  right  of  the  lord  to  take  the 
be  usual.         minerals,  but  the  exercise  of  the  lord's  right  must  be  bond,  fide,  and 
imattended  with  malice.     On  one  occasion,  the  Court  of  King's 
Bench  held,  that  if  the  lord  exercised  the  right  of  taking  stone 
wantonly,  and  so  unnecessarily  to  interfere  vdth  the  commoners' 

(A)  5  Q.  B.  701;    13  L.  J.,  N.  S.,      MS.     See  Sugden,  Vend,  and  Pureh. 
Q.  B.  200.    See  last  section.  vol.  2,  p.  184. 

()■)  Anon.,  Chanc.  7th  Sept.    1803, 
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right  of  pasture,  he  would  be  liable  to  an  action,  but  not  if  he    Chap.  III. 
acted  honestly  in  getting  stone  as  occasion  required  (/c).  ^'™' 


A  prescription,  or  an  actual  possessory  title,  which  gives  the  Contrary 
right  to  the  minerals  of  a  common  to  the  commoners,  must,  as  TOpvhoiders— 
in  other  similar  cases,  be  evidenced  by  distinct  acts  of  ownership.  '^7  adversa 

Thus,  an  action  of  trover  was  brought  for  copper  ore  raised  (,^^f^^  ^ 
upon  Towan,  in  the  parish  of  St.  Agnes,  Cornwall,  by  the  lessees  Daniel. 
of  the  lord  of  the  manor,  who  was  entitled  to  the  toll  of  tin  in 
all  the  lands,  both  customary  and  freehold,  and  also  in  the 
wastreU.  or  common  called  Towan  Common.  The  defendant 
was  a  lessee  of  the  owners  of  six  tenements  in  Towan  vill,  who 
were  exclusively  entitled  to  the  herbage,  and  five  of  which  tene- 
ments were  freehold  and  one  customary  freehold.  It  was  proved, 
that  these  owners  had  received  dues  of  copper  in  respect  of  setts 
granted  by  them  for  twenty  or  thirty  years.  It  was  insisted  at 
the  trial,  that  the  lord  of  the  manor  was  entitled  to  the  copper 
under  the  waste,  but  Bayley,  J.,  said,  that  though  the  general 
presumption  of  law  was,  that  the  soil  of  the  waste  was  in  the 
lord  of  the  manor,  yet  it  might  be  shown  by  evidence  of  acts  of 
ownership  to  be  in  the  tenants  of  the  six  tenements.  A  verdict 
was  found  for  the  defendant,  and  a  new  trial  was  afterwards 
refused  on  the  ground  of  adverse  possession  (l). 

It  has  been  said  before  that  the  lord  cannot,  by  custom,  be 
entirely  excluded  from  aU  the  profits  of  a  common.  In  the  case 
just  cited,  it  appears  that  the  lord  had  no  right  either  to  the 
herbage  or  to  the  copper  mines,  but  his  right  to  the  toU  of  tin 
stiU  existed. 

But  it  is  presumed  the  lord  may  possibly  lose  his  claim  alto-  Quisre—cm 
gether  to  any  part  of  the  surface  or  subsoil  of  a  common,  by  exdudedby  ^ 
neglecting  to  assert  his  rights  by  acts  of  ownership,  or  by  his  adverse  cus- 
title  not  being  otherwise  acknowledged.     If,  for  instance,  the  adverse 
minerals  are  worked  by  strangers,  who,  in  the  course  of  time,  possession? 
are  enabled  to  establish  a  title  to  them  by  prescription,  both 
against  the  lord  and  the  commoners,  it  must  be  inferred  that 
a  grant  of  the  minerals  has  passed  from  the  lord  to  the  owners, 
who,  with  respect  to  the  participation  in  common  rights,  will 
thus  stand  in  the  situation  of  the  lord.     The  lord  himself  may 
also  be  deprived  of  all  profits  of  the  common  by  his  own  express 
act,  and  for  a  valuable  consideration  (m).     Whether  his  title  to 
the  minerals  has  been  transferred  by  usage,  or  by  express  grant, 
it  cannot,  at  any  rate,  be  supposed  that  his  being  thus  deprived 

{k)  Place  V.  Jaokaon,  i  Dow;  &  E.  (m)  See  Doe  d.  Lowes  v.  Davidson, 

318.  2  Maul.  &  Sel.  194. 

(0  Curtis  V.  Daniel,  10  East,  273. 
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DnherUy  v. 
Fage. 


Feppin. 


of  any  part  of  the  profits  would  invalidate  the  existing  rights  of 
the  commoners. 

It  appears,  then,  that  the  right  to  the  minerals  of  a  com- 
mon may  be  vested  either  in  the  lord  hy  presumption  of  law,  or 
in  the  commoners  themselves  by  prescription  founded  on  custom,' 
or  actual  ownership  of  the  soil,  or  in  strangers,  by  express  grant 
or  sufficient  acts  of  proprietorship. 

In  the  first  case,  the  minerals  are  part  of  the  demesnes  of  the 
manor,  and  the  possession  of  thelii,  as  well  as  the  property  in 
them  being  vested  in  the  lord,  the  right  may  be  exercised  with- 
out much  reference  to  the  concurrent  interests  of  the  commoners. 
In  the  second  case,  the  possession  of  the  minerals  wiU  be  equally 
vested  in  the  commoners,  but  the  right  cannot  in  general  either 
exist  or  be.  exercised  to  the  utter  exclusion  of  the  lord  or  his 
grantees  from  the  profits  of  the  common.  In  the  third  case,  the 
mines  will  form  a  distinct  possession  and  inheritance. 


But  it  must  not  be  concluded  that  in  cases  where  the  general 
right  of  the  lord  to  the  miaerals  is  not  disputed,  the  commoners 
are  necessarily  excluded  from  all  claim  to  any  part  of  them,  or 
that  the  right  of  the  commoners  should  in  every  case  exclude  a 
similar  claim  on  the  part  of  the  lord. 

There  be  also  divers  other  commons,  says  Lord  Coke,  as  of 
estovers,  of  turbary,  of  piscary,  of  digging  for  coals,  minerals  and 
the  like  («). 

It  would  appear,  however,  that  when  the  right  to  the  minerals 
remains  in  the  lord,  the  tenants  can  then  only  claim  a  restricted 
right  to  take  and  use  any  of  them. 

In  one  case  (o),  the  rights  of  the  tenants  of  a  manor  to  dig  for 
gravel  and  sand  on  the  wastes  was  acknowledged,  and  it  was 
held  that  the  lord  could  not  inclose,  under  the  Statute  of  Merton, 
against  such  a  right  or  any  right  of  estovers.  But  this  opinion' 
was  qualified  in  a  subsequent  case  {p),  which  held  that  inclosures 
might  be  made  against  such  rights,  if  a  sufficiency  of  common 
was  left  for  their  exercise.  In  an  action  between  the  same 
parties,  the  defendant  pleaded  that  he  entered  for  the  purpose 
of  digging  "  for  the  necessary  repairs  of  the  defendant."  The 
Court  of  King's  Bench  held,  that  in  pleading  a  right  to  enter 
a  common  to  dig  for  and  carry  away  sand  and  gravel  for  the 
repairs  of  a  house,  it  was  necessary  to  allege  that  the  house 
was  out  of  repair,  that  the  party  entered  for  the  purpose  of 


(«)  Co.  Lltt.   122  a;  Stile  ,.:  Butts, 
Cro.  Eliz.  434. 

(o)  Duberley  c.  Page,  2  T.  E.  391 ; 


hut  see  7  T.  E.  745. 

ip)  Shakespear  i.  Peppin,  C  T.  E. 

741.  ■ 
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digging  for  and  carrying  away  sand  and  gravel  for  the  neces-     Chai.  III. 
sary  repairs  of  the  house,  and  that  the  materials  were  used  for  ^°^"    


the  purpose  (q). 

A  right  of  turbary  is  confined  to  such  a  quantity  as  is  suffi-  Estovers  are 
cient  for  the  house  to  which  the  common  is  appendant  (r).  The  -^haUsneces- 
same  rule  seems  to  apply  to  the  right  of  the  tenants  to  take  ^ary  ™d 
stones  and  other  minerals  for  their  houses,  for  the  repair  of  their 
huildings,  and  the  improvement  of  their  lands.  But  in  all  cases 
such  rights  must  he  claimed  and  exercised  for  the  purposes 
of  actual  improvement.  In  one  case,  a  custom  was  set  aside, 
because  it  was  not  defined  to  what  sort  of  improvement  the 
custom  extended.  It  was  not  stated  to  be  in  the  way  of  agri- 
culture or  horticulture.  The  Court  said,  it  might  mean  aU  sorts 
of  fanciful  improvements;  there  was  nothing  to  restrain  the 
tenants  from  taking  the  whole  of  the  turbary  of  the  common  and 
destroying  the  pasture  altogether.  A  custom  of  that  description 
ought  to  have  some  Hmit,  but  there  was  there  no  limitation  but 
caprice  and  fancy,  and  such  a  claim  was  inconsistent  with  the 
rights  of  aU  the  other  commoners,  as  well  as  of  the  lord  (s). 


In  every  case  in  which  the  copyholders  endeavour  to  establish  Difaoulty  of 
any  right  that  is  at  all  in  excess  of  their  ordinary  and  accus-  rights  of 
tomed  estovers  or  conunon  rights,  they  usually  experience  a  copyholders, 
great  difficulty  in  so  doing,  chiefly  by  reason  of  the  conflict  of  limited  or  not. 
evidence,  the  presumption  of  law  being  invariably  agaiust  them. 
As  an  illustration  of  the  difficulty  arising  from  this  source,  may 
be  cited  the  case  of  Duke  of  Portland  v.  Hill  (t),  which  was  a  suit  Portland 
by  the  duke,  as  lord  of  the  manor  of  Bolsover,  in  Derbyshire,  ^  "  ^>^- 
for  the  purpose  of  restraining  the  defendant,  the  owner  of  copy- 
hold lands,  held  according  to  the  custom  of  the  manor,  from 
exercising  the  right  claimed  by  him  of  working"  for  coals  under 
his  own  copyholds,  an  ancient  inclosure   of  the  manor,  and 
appropriating  the  coals,  when  obtained,  either  for  purposes  of 
sale  or  for  his  own  use.    - 

It  appeared  that  there  had  been  within  the  manor,  from  time  Statement  of 
immemorial,  copyhold  lands  held  of  the  lord  by  copy  of  court  ''^^' 
roU,  not  at  the  will  of  the  lord,  but  according  to  the  custom  of 
the  manor,  which  custom  was  embodied  regulated  and  set  forth 
in  an  ancient  customary  still  in  existence,  and  reHed  upon  by 
both  sides  in.  the  present  controversy.  The  plaintiff,  as  lord  of 
tha  manor,  claimed  to  be  exclusively  entitled  to  the  coal  and 

iq)  Peppin  v.  Shakespear,  6  T.  E.  (s)  Wilson  v.  WiUes,  7  Bast,  137. 

748.  (0  L.  E.,  2  Eq.  766. 

()■)  Tyrringham's  case,  4  Hep.  37. 
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other  minerals  lying  under  aU  the  customary  or  copyhold  lands, 
with  the  exception  of  those  lying  under  lands  formerly  common 
or  waste  grounds,  as  to  which  special  provision  was  made  by  an 
Inclosure  Act  of  1778,  and  denied  any  right  in  the  tenants  of 
the  manor,  by  custom  or  otherwise,  to  dig  for  and  appropriate 
the  coal,  or  other  minerals,  imder  ancient  inolosures,  open  arable 
fields,  or  other  lands  held  by  copy  of  court  roll  within  the 
manor. 

The  defendant  was  the  owner  of  certain  of  these  copy- 
holds, consisting  partly  of  old  inclosures  and  partly  of  other 
lands. 

The  clause  in  the  ancient  customary  referring  to  mines  was 
the  26th  clause,  viz.,  "Em  licitum  est  sucmannis  fodere  carbones 
maratimoB  quareram  ppiis  usis  sine  visu  forestarii  seu  lifeacone." 

By  a  decree  called  the  Bolsover  decree,  made  in  1578,  iu  a 
smt  between  the  copyholders  and  the  then  lord  of  the  manor, 
it  was  provided  (among  other  things)  that  the  tenants  were  to 
"  have,  for  ever,  necessary  coals  digged  for  them  ia  Shuttlewood, 
at  the  cost  of  the  lord,  for  15d.  the  load,  to  be  taken  by  them  at 
their  pleasure  at  all  times  of  the  year ;  in  case  the  lord  should 
not  provide  necessary  and  sufficient  coals,  the  tenants  might  dig 
for  them  as  before,  without  let  or  impediment  of  the  lord,  in  the 
wastes  of  the  manor,  except  in  the  inolosures  allowed  to  the  earl 
by  this  decree,  and  within  ten  perches  of  the  sough  made  by  the 
earl  for  drying  water  forth  of  this  mine."  It  was  also  ordered 
that  the  tenants  should  not,  at  any  time,  "  give,  grant,  sell,  alien, 
depart  from,  bestow  away,  or  give  licence  or  sufferance  to  take 
away  to  any  person  or  persons,  any  timber,  wood,  trees,  stone, 
coals,  quarre,  marie,  common  thorns,  acorns,  nuts,  or  any  kind  of 
commodity  or  profit  whatsoever,  of,  in,  or  upon  the  said  commons 
or  waste  groimds,  or  any  parcel  thereof,"  with  a  saving  clause  of 
all  matters  contained  in  their  ancient  customary  in  writing,  other- 
wise "  than  in  this  decree  declared  and  ordained." 

On  behalf  of  the  plaintiff,  evidence  was  produced  from  the 
court  rolls,  between  1638  and  1689,  of  various  proceedings  at  the 
courts  leet  and  courts  baron,  in  which  persons  were  presented  and 
amerced  for  "  carrying  away  and  selling  out  of  the  liberty  con- 
trary to  our  custom,"  wood,  clay,  stone,  and  common  pit  coals. 
On  behalf  of  the  defendant,  evidence  was  given  of  workings  by 
copyholders  in  their  ancient  inclosures,  and  of  the  sale  of  coal 
and  limestone  openly  from  these  collieries,  and  also  of  traces 
of  old  coal  workings  in  certain  copyhold  fields  belonging  to  the 
defendant,  all  of  which  were  ancient  inclosures.  Several  in- 
stances were  given  of  workings  by  copyholders  for  coal,  sand, 
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and  limestone,  and  of  sales  to  anybody  who  would  buy,  without     Chap.  III. 
any  licence.  ^^'^-  ^- 

^  The  Court  (Wood,  V.-C),  in  giving  judgment,  stated  in  effect  Judgment, 
as  follows : — 

The  defendant  has  adduced  prima  facie  evidence,  wMcli,  if  it  stood 
alone  'without  any  other  evidence  in  the  cause,  documentary  or  other, 
would  clearly  be  enough  to  establish  the  custom  averred  by  him  for 
tenants  to  work  for  coals  under  these  ancient  inclosures.  The  case  would 
be  much  stronger  in  that  respect  than  Hanmer  v.  Chance  (m),  in  which, 
overruling  my  decision.  Lord  Westbury  held,  that  a  general  custom  to  (1.)  Adverse 
dig  for  sand  in  a  certain  manor  had  been  suflB.ciently  proved  by  evidence  user  against 
of  working.  The  circumstances  here  are  undoubtedly  strong  to  establish  documentary 
a  general  custom.  At  aU  events,  110  years  ago  there  was  an  actual  evidence. 
expKcit  working  by  one  individual,  which  continued  for  a  niimber  of 
years.  There  are  other  instances,  and  a  map  is  produced,  by  which  there 
would  seem  to  be  considerable  appearance  of  ancient  workings  running 
under  that  inclosure.  The  evidence  would,  standing  unrebutted,  be  quite 
sufficient  to  establish  the  custom  as  alleged.  The  case,  however,  presents 
considerably  more  difficulty  when  the  documentary  evidence  comes  to  be 
examined.  "What,  then,  is  the  custom  as  to  coals,  which  is  provided  by 
the  customary?  Now,  liiere  is  only  one  paragraph  relating  to  the  subject 
of  coal,  which  is  this :  "  Itm  lioitum  est  sucmannis  fodere  carbones  mara- 
timos  quareram  ppiisusissine  visuforestariiseulifeacone;"  the  last  words 
being  translated  "for  their  own  private  uses,  without  view  of  the  forester 
or  delivery."  The  first  point  to  be  ascertained  is,  does  this  relate  to  the 
waste,  to  the  inclosures,  or  to  both?  It  certainly  must  relate  to  the  waste. 
I  do  not  say  it  may  not  reach  the  inclosures  also,  but  it  must  relate  to  the 
waste,  for  this  reason,  that  there  is  an  undoubted  custom,  admitted  by 
plaintiff  and  defendant,  and  confirmed  by  all  the  documents,  for  the 
tenants  to  dig  in  the  lord's  waste,  subject  te  certain  limitations  and  regu- 
lations which  appear  to  have  been  made  subsequently  to  this  customary 
by  the  Bolsover  decree.  Then,  that  being  so,  what  is  the  meaning  of  (2.)  True 
"propriis  usis?"  If  a  custom  existed  of  selling  those  coals  dug  on  the  meaning  of 
waste  of  the  manor,  then,  of  course,  the  wprds  would  mean  for  any  use  "propriis 
he  Hked.  But  if,  on  the  other  hand,  the  tenants  have  been  invariably  "^®- 
amerced  for  selling  out  of  the  manor  anything  got  from  the  waste,  then 
these  words  may  be  construed  as  a  licence  to  take  for  their  own  use,  but 
not  in  order  to  sell.  This  is  shown  distinctly  by  the  rolls  of  the  manor ; 
and,  therefore,  as  regards  everything  on  the  waste,  it  must  not  be  taken 
for  sale,  but  simply  for  their  own  use  and  consumption,  like  other  estovers. 
The  Bolsover  decree  is  quite  in  harmony  with  this  view.  Now  is  this 
restriction  general,  and  to  be  applied  to  the  inclosures  as  well  as  the 
waste  ?  If  it  appUes  to  the  waste,  "propriis  usis"  means,  as  I  have  shown, 
for  their  own  use,  and  not  for  sale.  If  the  tenants  are  allowed  to  dig  on 
both  waste  and  inclosures,  it  must  be  under  this  clause,  for  there  is  no 
other  one  which  gives  them  the  right  of  digging,  and  if  it  applies  to  both 
waste  and  inclosures,  the  restriction  must  be  the  same. 

There  being  very  commonly,  and  in  almost  every  manor,  large  customs  (3.)  True  ap- 
over  the  waste  for  the  benefit  of  the  tenants,  in  the  shape  of  estovers,  such  plication  of 
as  cutting  timber  for  repairs,  quarrying  stone,  digging  sand,  and  the  hke,  Bolsover 
the  lord  is  restrained  (that  was  the  object  of  the  Bolsover  decree)  from  decree, 
making  such  use  of  his  waste  which  he  has  not  granted  out  to  tenants  as 
to  derogate  from  that  grant,  which  is  assumed  by  custom  to  have  taken 
pjace,  of  certain  uses  to  which  the  tenants  may  apply  the  waste.    Having 
regard,  therefore,  to  what  has  afterwards  taken  place,  as  shown  by  docu- 
mentary evidence,  the  sounder  construction  is,  that  the  particular  hcenoe 
in  sect.  26  is  not  a  licence  at  aU  over  the  inclosures,  but  is  confined  to  the 
waste.     Even  if  it  did  apply  to  the  inclosures,  it  would  not  avail  the 
defendant  in  this  particiilar  case,  as  he  claims  the  right  to  dig  and  sell 

{u)  h  Jur.,  N.  S.  397. 
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Sect.  3. 

[i.)  The  old 
customary 
shows  the 
alleged  cus- 
tom to  have 
arisen  -within 
legalmemory, 
and,  there- 
fore, to  be 
void  as  a 
custom. 


tlie  coal,  and,  unquestionably,  it  would  not  give  the  right  to  dig  in  the 
inolosures  for  any  purpose  except  for  the  tenant's  own  use. 

Then  the  case  is  reduced  to  this :  Holding,  as  I  do,  that  I  am  bound, 
by  The  Bishop  of  Winchester  v.  KmgM(x),  to  consider  the  right  to  the  mines 
to  be  in  the  lord,  until  a  custom  to  the  contrary  is  shown,  and  that  at  the 
time  of  the  customaiy  no  such  custom  of  digging  in  the  ancient  inclosures 
was  known,  and  that  the  custom  of  digging,  not  for  sale,  but  for  the  use 
of  the  tenants  themselves,  applied  to  the  waste  alone,  it  remains  to  be 
considered  what  effect  is  to  be  given  to  this  very  strong  evidence  of 
ownership  which  has  been  shown  for  110  years,  as  opposed  to  that  which 
is  afforded  by  the  old  documents  on  the  other  side. 

Now  it  is  clear  that  all  these  circumstances,  though  good  to  prove  a, 
custom,  in  the  absence  of  other  evidence,  would  not  prove  a  custom  if  it 
were  shown  by  the  customary  that  in  the  reign  of  Edward  VI.,  or,  at  all 
events,  within  the  period  of  legal  memory,  no  such  custom  existed.  The 
answer  must,  as  given  in  Marquis  of  Anglesea  v.  Lord  Hatherton  {y),  be, 
that  no  such  custom  can  arise  from  those  circumstances;  for  a  custom 
cannot  arise  if  it  did  not  exist  before  the  time  of  legal  memory.  It  might 
be  very  good  etddenoe  of  a  grant  by  the  lord  to  each  of  these  tenants  of 
the  right  in  question,  if  the  tenement  was  a  particular  tenement ;  but  the 
defendant's  tenement  is  not  a  particidar  tenement,  and  he  is  relying  on 
the  general  custom  alone.  The  case  is  one  of  very  great  importance,  and, 
with  the  exception  of  being  a  copyhold  at  will,  instead  of  according  to  the 
custom  of  the  manor,  it  seems  to  be  on  all-fours  with  this  case.  As  to  its 
not  being  at  will,  but  according  to  the  custom  of  the  manor,  that  would 
be  an  important  distinction  if  the  Bishop  of  Winchester's  case  were  not  law; 
but  that  being  law,  it  brings  the  case  precisely  within  Tlie  Marquis  of 
Anglesea  v.  Lord  HaOierton  (z),  where  the  evidence  afforded  by  the  customary 
document  was  not  so  strong  as  here. 

Under  these  circumstances,  I  do  not  feel  any  doubt  that,  in  whatever 
way  these  usurpations,  if  usurpations  they  be,  arose,  or  whether  the 
workings  were  by  agreement,  they  are  not  sufficient,  in  the  face  of  that 
old  customary,  to  prove  the  right  of  the  defendant  to  dig  under  these  lands. 


General  pro- 
visions of  the 
Inolosure 
Acts, — as  to 
minerals. 


(2.)  Mines  and  Minerals  in  and  under  Enclosed  Lands.  Com- 
mon or  waste  lands  are  frequently  enclosed  under  the  promions 
of  acts  of  parliament,  either  general  or  local,  or  both.  When 
this  is  so,  and  there  is  no  provision  as  to  the  tenure  of  the 
enclosed  lands,  they  will  he  of  freehold  tenure,  even  although 
the  lands  to  or  in  respect  of  which  the  allotments  are  made 
should  be  of  a  different  tenure  (a).  The  tenure  is,  however, 
usually  provided  for  by  the  act,  as  is  also  the  right  to  the 
minerals,  which  are  generally  reserved  to  those  who  appear  to  be 
entitled  to  them.  If  the  minerals  are  not  expressly  mentioned 
in  the  act,  it  woidd  seem  that  the  several  owners  of  the  allot- 
ments vnll  be  interested  in  them  according  to  the  nature  of  their 
estates,  for  they  will  not  be  reserved  under  the  ordinary  clause 
saving  all  royalties  (b).  If  the  lands  awarded  are  freehold, -the 
right  to  the  mines  must,  therefore,  belong  to  the  owner  of  the 
surface,  as  part  of  the  freehold.     If  copyhold,  the  right  would 


(«)  1  P.  Wms.  406. 
(y)  10  M.  &  W.  218. 
(s)  10  M.  &  W.  241,  244. 
(a)  Doe  d.  Lowes  v.  Davidson,  2  M. 
&  S.  175 ;  ToAraley  v.  Gibson,  2  T.  E. 


701 ;  EeveU  v.  Jodrell,  2  T.  B.  424 ; 
Doe  d.  Sweeting  v.  Hellard,  9  Bam.  & 
0.  789. 

(*)  Townley  v.  Gibson,  supra. 
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seem  to  remain  in  the  state  in  which  the  right  to  all  mines  in     Chap.  III. 
copyholds  is  adjusted  in  the  absence  of  special  custom,  that  is,  '^' 

the  right  of  property  will  he  in  the  lord,  and  the  right  of  pos- 
session in  the  tenant,  unless  the  right  was  previously  acquired  by 
the  commoners  by  custom. 

The  rights  of  all  other  persons  but  those  whose  interests  are  Saving  clause 
clearly  intended  to  be  barred  by  the  act,  including,  of  course,  tiral'of™''" 
those  who  may  have  acquired  an  independent  interest  in  the 
mines  of  a  common,  wUl  be  reserved  by  the  general  saving 
clause  (c). 

In  Toionley  v.  Gibson  there  was  a  subsistiag  lease  of  the  mines  Townky  v. 
from  the  lord  at  the  time  of  procuring  the  act  of  inolosure.     The  tionaL  ^^''^^" 
mines  had  ceased  to  be  worked.     But  it  was  held  that  the  lessor's 
iaterest  in  the  lease  passed  to  the  owners  of  the  allotments. 

In  one  act  of  inclosure,  it  was  directed  that  the  allotments  to 
the  commoners  should  be  deemed  to  be  Avithin  the  township  in 
which  the  lands  of  the  commoners  were  situate.  It  was  held, 
that  the  rights  and  liabilities  of  the  owners  of  coal  mines,  either 
worked  or  unworked,  under  the  allotments,  were  not  altered  by 
the  act  id).  , 

There  has  often  been  much  difficulty  in  giving  a  proper  con-  Constmotion 
struction  to  acts  of  inclosure,  many  of  which  have  been  in-  Aot^partf- 
formally  drawn.     In  a  case  before  cited  (e),  the  reservation  for  oiJar  words. 
the  lord  was  of  "all  mines  and  minerals."     A  subsequent  clause,  -^'f'- 
enabling  the  lord  to  work,  specified  "the  lead  ore,  lead,  coals,  "Mines." 
ironstone  and  fossils."    It  was  held,  that  stone  also  was  reserved, 
and  that  the  reservation  was  not  confined  to  metallic  minerals. 
In  another  case,  it  was  declared  that  the  lord's  seignorial  rights  -^''f^  J-^o^^v 
were  not  to  be  prejudiced,  except  the  right  to  the  soil,  and  that 
he  might  thereafter  enjoy  all  mines  and  minerals,  as  if  the  act 
had  not  been  passed.     It  was  held,  that  the  word  soil  meant 
siirface,  and  that  the  lord  retained  his  mineral  rights  (/).     In 
another  case  [g),  the  act  directed  an  allotment  to  be  made  for  EyiaUv.Mar- 
the  getting  of  stone  for  highways  and  "  for  the  use  of  the  in-  ^  ~ 
habitants"  of  the  parish.     It  was  held,  that  the  right  of  the 
latter  was  limited  to  the  repair  of  roads,  and  did  not  extend  to 
the  purpose  of  burning  lime  into  manure. 

In  another  case,  where  the  lord  was  previously  entitled  to  the  Mkkuthwait 
miaerals  of  the  common,  the  Inclosure  Act  neither  recited  his  impUedreser- 
rights  nor  made  any  express  reservation  of  them;  but  it  was  Tation. 

(c)  See  41  Geo.  3,  o.  109,  s.  41.  Exoh.  67;  afltoned  in  error,  2  Exch. 

id)  Eex  i>.  Pitt,  2  Nev.  &  M.  363.         800. 

(e)  Earl  of  Eosse  v.  Waimnan,   14  (/)  Pretty  i!.  SoUy,  26  Beav.  606. 

Mee.   &  "W.   859;    IS-L.  J.,   N.  S.,  (a)  Bylatti'.Marfleet,  14L. J.,KS., 

Exch.  305;  14  M.  &  W.  233, 
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Particular 


Wakefield  v. 
Snccleuch 


enacted,  that  an  allotment  should  be  given  to  him  for  his  right 
in  the  soil,  and  also  for  the  damage  he  -would  sustain  by  being 
obliged  to  make  satisfaction  to  the  proprietors  of  the  lands  in 
gettiQg  the  nunerals.  It  was  also  enacted,  that  if  the  lord 
should  enter  into  the  lands  for  taking  the  minerals,  he  should 
make  satisfaction  accordingly.  It  was  held,  that  the  lord  did 
not  take  a  mere  right  to  work,  but  that  the  minerals  were 
reserved  to  him  by  implication  ili).  ■ 

The  General  Inclosure  Act,  41  Geo.  3,  c.  109,  s.  32,  provides 
the  &.dOTi^e  that  lands  of  a  manor  sold  to  a  purchaser  for  the  purpose  of 
Acts.  defraying  the  expenses  of  the  act  should  be  discharged  from  all 

common  and  other  rights  thereon  and  therein,  and  should  be 
vested  in  the  purchaser  in  fee  simple,  and  held  ia  severalty  by 
bim  as  his  private  and  absolute  property.  The  44th  section, 
however,  provides  that  the  general  act  should  be  binding  only 
so  far  as  should  not  be  otherwise  provided  in  any  special  act. 
In  a  case  of  WakefieM  v.  Buke  of  Buccleuch  («),  it  appeared  that 
a  special  Inclosure  Act  (1  &  2  Geo.  4,  c.  10)  recited  the  general 
statute,  and  incorporated  such  of  the  previsions  of  the  statute  as 
were  not  repugnant  to,  or  controlled  by,  the  clauses  of  the  special 
act,  and  then  contained  a  clause  reserving  to  the  lord  of  the 
manor,  &c.,  according  to  their  respective  estates  and  interests 
therein,  "  aU  mines,  beds,  seams  and  veins  of  coal,  lead,  copper, 
tin  and  iron,  and  other  mines  and  minerals  whatsoever,  and  all 
quarries  of  stone,  slate  and  flags,  and  all  quarries  whatsoever 
found,  or  hereafter  to  be  found,  upon,  within  or  tmder  the  said 
lands  or  grounds  hereby  directed  to  be  divided  and  inclosed,  or 
any  part  or  parts  thereof,"  with  full  power  to  enter  on  the  said 
lands,  or  any  part  thereof,  except  certain  specified  parts  (of  which 
the  subject-matter  of  this  suit  was  not  one),  "to  search,  bore, 
and  dig  for  coal,  &c.,  and  all  other  minerals,  &c.,  and  to  sink 
shafts  and  open  veins  in  or  upon  the  said  lands  or  any  part 
thereof,  and  to  land  such  coal,  &c.,  and  lay  and  deposit  the  same 
on  the  said  lands,"  and  to  continue  the  same  there,  and  to  take 
away  the  same  in  any  manner  whatever,  "  through  or  over  the 
said  lands,  or  any  other  of  the  customary  lands  within  or  holden 
of  the  said  manor,"  and  for  that  purpose  to  open  gaps  in  the 
fences,  and  to  make  roads  when  and  so  often  as  he  might  think 
proper,  and  to  "sink  and  drive  such  and  so  many  pits,  quarries, 
levels,  soughs,  saflights,  tunnels,  saights  and  other  necessary 
works  within  or  upon  the  said  lands,"  as  he  might  think  proper  for 


(A)  Micklethwaitv.Winter,  20L.  J., 
N.  S.  Exch.  313;  6  Exch.  Eep.  644. 


[i]  L.  R.,  4  Eq.  613 ;  and  on  appeal, 
L.  R.,  4E.  &-I.App.  377. 
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getting  the  minerals,  and  to  set  up  houses  for  workmen  and  Chap.  hi. 
buildings  for  smelting,  &o.,  "  ia  as  full  and  ample  a  manner  to  ^^'^'  ^' 
aJl  intents  and  purposes  as  could  have  been  done  if  the  said 
lands  had  remained  open  and  uninolosed,  or  this  act  had  not 
been  passed,  &c.,  yet,  nevertheless,  making  reasonable  compen- 
sation for  damages  done  by  such  works  as  aforesaid  to  the 
persons  sustaining  such  damage  :"  And  it  was  held,  that,  under 
the  words  of  the  special  act,  the  lord  of  the  manor  was  entitled 
to  the  mines  under  the  lands  sold  to  pay  the  expenses  of  the 
act,  and  was  also  entitled  to  work  such  mines  to  an  extent  which 
might  reach  to  the  utter  destruction  of  the  land  above,  subject 
only  to  the  liability  to  pay  compensation  for  damage  done. 

The  General  Inclosure  Act  (41  Greo.  3,  c.  109)  was  afterwards  Enmneration 
amended  by  1  &  2  Geo.  4,  c.  23 ;  6  &  7  Will.  4,  c.  115,  and  ^Ss!^"' 
3  &  4  Vict.  0.  31 ;    but  the   amending  provisions  have  not 
materially  afEected  the  law  of  mines.     Between  the  years  1845 
to  1868  various  iuclosure  acts  were  passed  of  a  general  character, 
principally  8  &  9  Vict.  c.  118,  9  &  10  Vict.  c.  70,  10  &  11  Vict. 
c.  Ill,  11  &  12  Vict.  c.  99,  12  &  13  Vict.  c.  83,  14  &  15  Vict. 
c.  53,  15  &  16  Vict.  c.  79,  17  &  18  Vict.  e.  97,  20  &  21  Vict. 
0.  31,  22  &  23  Vict.  c.  43,  23  &  24  Vict.  c.  93,  25  &  26  Vict, 
c.  73,  and  31  &  32  Vict.  c.  89,  all  which  acts  are  commonly 
cited  as  the  Inclosure  Acts,  1845  to  1868.      By  these   last- 
mentioned  acts,  upon  the  application  and  with  the  consent  of 
such  of  the  persons  interested  in  any  common  as  in  the  said  acts 
in  that  behalf  specified,  the  iaelosure  commissioners  are  em- 
powered by  provisional  order  under  their  seal  to  authorize  the  "Provisional 
iaelosure  of  such  common,  provided  such  inclosure  is  made  on  °^  ^^' 
such  terms  and  conditions  as  appear  to  the  commissioners  to  be 
proper  for  the  protection  of  any  public  interests,  and  provided 
also  the  commissioners  are  of  opinion  that  such  inclosure  would 
be  expedient,  having  regard  as  well  to  the  health,  comfort  and 
convenience  of  the  inhabitants  of  the  neighbourhood  as  to  the 
advantage  of  the  persons  having  private  interests  in  the  common ; 
but  such  provisional  order  is  of  no  validity  until  the  commis-  Subsequent 
sioners  have  certified  same  to  parliament,  and  parliament  has  g°^g   orcmg 
confirmed  the  order  and  affirmed  the  certificate,  and  also  directed 
that  the  proposed  inclosure  shall  be  made. 

In  the  first  of  these  statutes,  viz.,  8  &  9  Vict.  c.  118,  it  is  8  &  9  Viet. 
directed  (sects.  96 — 98),  as  regards  the  inclosure  of  the  waste  llggi. 
lands  of  manors,  that  the  mines  belonging  to  the  lord  may  regarding 
be  reserved  to  him  in  the  regulated  pastures,  and  that  in  the  minerals. 
allotted  lands  they  may  become  the  property  of  the  owners. 
When  the  mines   are   held    distinct  and  separate  from  the 
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Chap.  III.  surface  they  are  not  to  be  affected  by  the  act  or  the  inclosiare, 

^^°^'  ^-  and  the  rights  of  existing  lessees  are  reserved. 

22  &  23  Vict.  By  the  later  statute,  22  &  23  Vict.  c.  43,  it  is  enacted,  that 

reg^din  '^^^^  ^^^  mines  are  excepted,  the  provisional  order  of  the  in- 

mines  and  closure  commissioners  shall  specify  whether  the  right  to  enter 

minerals.  ^^^  ^^^-^  ^^^  ^.^^^  ^^^^   inclosure  is  to  be  reserved,  and 

whether  any  compensation  is  to  be  given  for  damage  to  the 
surface.  The  owners  of  the  minerals  and  of  the  lands  to  be 
inclosed  may  agree  on  the  mode  of  compensation,  and  the 
agreement  shall  form  part  of  the  award.  When  the  right  to 
the  mines  is  reserved  by  any  provisional  order,  with  the  right 
to  work  them,  the  third  section  gives  specific  powers  for  that 
purpose.  In  case  compensation  is  to  be  paid  by  the  owners 
collectively,  it  may  be  assessed  in  a  summary  way  by  any  two 
justices  of  the  peace.  The  amount  is  to  be  paid  by  a  rate 
according  to  the  value  of  the  allotments,  and  may  be  levied  by 
distress.  ' 

"Assents"  to  An  inclosure  cannot  under  that  act  be  promoted  without  the 
mo  osure.  assent  of  persons  interested  to  the  extent  of,  at  least,  two-thirds 
of  the  whole  interest  in  the  lands.  In  one  case,  the  mines  and 
minerals  had  been  reserved  to  the  lord  on  payment  of  compen- 
sation. There  was  valuable  brick  earth  in  the  lands,  which 
could  be  worked  by  him  on  the  surface,  but  the  surface  would 
be  so  far  destroyed.  It  was  held,  that  he  was  entitled  to  be 
included  in  the  account  of  assents  and  dissents  in  respect  of  the 
value  of  the  brick  earth,  and  to  participate  iu  the  division  of  the 
lands,  in  addition  to  his  one-fifteenth  share  as  owner  of  the 
son  (/). 
Compensation      By  sect.  2  of  the  last-mentioned  act,  the  parties  may  agree  as 

for  supfSiCS  A  i/       o 

damage.  to  compensation  for  damage  done  to  the  surface;  and  by  the  3rd 

and  following  sections  of  the  same  act,  where  the  mines  and 
minerals  are,  by  any  provisional  order  of  the  inclosure  commis- 
sioners, reserved  to  the  lord  of  the  manor  or  other  person  entitled 
to  the  soil  inclosed,  together  with  a  right  to  enter  the  lands  when 
inclosed,  and  to  work  the  mines  and  minerals,  power  is  given  to 
enter  accordingly,  and  provision  is  made  for  assessing  and 
recovering  the  damage  occasioned  to  the  surface  thereby. 
39  &  40  Viot.  By  the  stat.  39  &  40  Yict.  c.  56,  which  has  stm  further 
giiiation  of"  amended  the  Inclosure  Acts,  1845  to  1868,  where  the  regulation 
rather  than  the  inclosure  of  a  common  is  resolved  upon  under 
the  provision  in  that  behalf  contained  in  the  act  (sect.  2),  the 
provisional  order  of  the  commissioners  may  provide   for  the 

{j)  Church  r.   Inclosure   Commissioners,   11  C.  B.,  N.  S.  664:    31  L.  J., 
C.  P.  201. 


Commons 

Act 
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"adjustment  of  rights"  (sect.  3),  as  that  phrase  is  defined  in  the     Chap.  III. 
act  (sect.  4),  and  which  comprises,  among  other  rights,  the  fol-        ^°^'   ' 
l©\nng  rights,  that  is  to  say: — 

(1.)  As  respects  rigMs  of  common  of  turbary,  or  taking  of  estovers,  Provisions  of, 
or  taking  gravel  stone,  or  otherwise  interfering  with  the  soil  regarding 
of  the  common,  being  waste  land  of  a  manor, — the  determination  minerals, 
of  the  persons  by  whom,  and  the  mode  and  place  or  places  in 
which,  and  the  times  at  which  such  rights  are  to  be  exercised, 
also  on  compensation  made  to  any  person  aggrieved,  either  by 
grant  of  a  right  of  equal  value,  or  with  his  consent  in  writing, 
in  money,  the  restriction,  modification,  or  abohtion  of  all  or 
any  of  such  rights  which  may  permanently  inj ure  the  common ; 

(2.)  As  respects  rights  of  common  in  land  which  is  not  waste  land  of  , 

a  manor, — the  stinting  or  other  determination  of  such  rights, 
and  the  persons  by  whom,  and  the  mode  in  which,  and  the 
times  at  which  such  rights  are  to  be  exercised,  as  also  on 
compensatiqn  made  to  any  person  aggrieved,  either  by  grant 
of  a  right  of  equal  value,  or  with  ms  consent  in  writing,  in 
money,  the  restriction,  modification,  or  abolition  of  all  or  any 
of  such  rights  which  may  be  injurious  to  the  general  body  of 
the  commoners  or  to  the  proper  cultivation  of  the  land ; 

(3.)  As  respects  any  common,  whether  it  is  or  is  not  waste  land  of  a 
manor, — ^the  determination  of  the  rights  and  obligations  of  the 
lord  of  the  manor,  severalty  owners,  or  other  person  or  persons 
entitled  to  the  soil  of  such  common,  as  also  on  compensation 
made  to  any  person  aggrieved,  either  by  grant  of  a  right  of 
equal  value,  or  with  his  consent  in  writing,  in  money,  the 
restriction,  naodification,  or  abolition  of  all  or  any  of  such 
rights,  and  in  particular  in  the  case  of  severalty  owners,  of  all 
or  any  of  such  rights  which  may  be  injurious  to  the  general 
body  of  the  severalty  owners  or  to  the  proper  cultivation  of  the 
land;  and 

(4.)  Generally  as  respects  any  common,  whether  it  is  or  is  not  waste 
land  of  a  manor, — the  determination  of  any  rights  and  settle- 
ment of  any  disputes  relating  to  boundaries,  rights  in  the  soil 
or  in  the  produce  of  the  soil,  or  otherwise,  whether  arising 
between  the  commoners  themselves  or  between  the  commoners 
in  relation  to  the  lords  of  the  manors,  severalty  owners,  or 
other  person  or  persons  entitled  to  the  soil  of  the  common, 
which  settlement  may  be  conducive  to  the  interests  of  all  or 
any  class  of  persons  interested  in  the  common. 

Before  making  any  such  provision  as  aforesaid  for  the  adjust- 
ment of  rights,  the  commissioners  are  to  he  furnished  hy  the 
applicants  with  information  as  to  the  several  particulars  follow- 
ing, that  is  to  say : — ^As  to  the  extent  and  nature  of  the  com-  information  ■ 
mon  to  which  the  application  relates;  as  to  the  mines,  miaerals  adjusSnt°of 
or  valuable  strata  (if  any)  under  the  same;  as  to  the  questions  mineral 
of  boundary  (if  any)  conoemiag  such  common,  or  such  mines,     ° 
miaerals  or  strata;  as  to  the  parties  interested  in  such  common, 
and  the  numbers  and  proportion  in  value  of  interest  who  have 
consented  to  or  dissented  from  the  application ;  as  to  the  nature 
of  the  rights  requiring  the  intervention  of  the  inclosure  com- 
missioners or  the  iaterference  of  parliament;  as  to  the  supposed 
advantages  of  the  application  being  acceded  to;  as  to  (ia  cases 
where  the  interest  of  any  lord  of  the  manor  in  the  soil  of  a 
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Mineral  pro- 
visions in 
draft  provi- 
sional order. 


common,  or  in  minerals  or  other  rights,  may  be  affected  by  the 
.  proTisional  order  applied  for)  the  allotment  (if  any)  or  compen- 
sation agreed  on  or  proposed  to  he  made  to  such  lord  of  the 
manor  in  respect  of  his  interest  so  affected;  and  as  to  any 
other  matter  which,  in  the  judgment  of  the  inclosure  commis- 
sioners, may  assist  them  in  forming  an  opinion  as  to  whether 
such  application  ought  to  be  acceded  to,  having  regard  to  private 
interests,  and,  if  acceded  to,  as  to  what  provisions  ought  to  be 
inserted  in  the  provisional  order  for  the  protection  of  private 
interests. 

And  by  sect.  12,  sub-sect.  3,  with  respect  to  private  interests, 
there  shall  be  inserted  in  the  provisional  order  (being  for  the 
time  a  draft  provisional  order  only),  the  following  particulars, 
that  is  to  say: — (1)  Where  the  interest  of  any  lord  of  the  manor 
iu  the  soil  of  a  common  or  in  mineral  or  other  rights  may  be 
affected  by  the  order,  a  statement  of  the  allotment  (if  any)  or 
other  compensation  to  be  allotted  or  made  to  the  lord  of  such 
manor  in  respect  of  his  interest  so  affected;  and  (2)  where  there 
is  any  mineral  property  or  other  rights  in  relation  thereto, 
belongiag  to  persons  other  than  the  lord  of  the  manor,  which 
may  be  affected  by  the  order,  such  provisions  and  reservations 
as  are  required  to  be  inserted  by  the  Inclosure  Acts,  1845  to 
1868,  or  as  may  appear  to  the  inclosure  commissioners  proper 
to  be  insei-ted ;  also,  if  there  are  any  other  rights  which  appear 
to  the  commissioners  proper  to  be  specially  provided  "for,  or  to 
be  excepted  from  the  operation  of  the  order,  there  shall  be 
specified  the  provisions  or  exceptions  to  be  made  in  that  behalf. 


Enfranchise- 
ments at  Com- 
mon Law, — • 
convey 
minerals  to 
copyholder. 


(3.)  Mines  and  Minerals  in  and  imder  Enfranchised  Lands. 
The  copyholder,  if  entitled  iu  fee  simple,  and  the  lord  of  the 
manor,  if  entitled  for  the  like  estate,  always  were,  and  they  stUl 
are,  able  by  the  common  law  to  agree  together  for  the  volimtary 
enfranchisement  of  the  copyhold  lands.  The  effect  of  such 
enfranchisement  is  to  change  the  copyhold  tenure  into  freehold, 
and,  as  a  consequence,  to  vest  the  lands,  with  all  timber  upon 
the  same,  and  all  mines  and  minerals  thereunder,  in  the  tenant, 
formerly  the  copyholder  but  now  the  freeholder  of  the  lands. 
If  upon  any  such  enfranchisement  so  made,  the  mines  and 
minerals  are  not  expressly  mentioned  and  excepted  or  reserved 
to  the  lord,  they  will  vest  in  the  tenant  equally  with  the  surface 
or  soil  of  the  lands.  This  result  follows  as  a  natural  consequence 
from  the  words  that  occur  in  the  common  form  of  enfranchise- 
ment, that  form  being  as  extensive  in  its  language  as  the 
common  form  used  in  the  grant  of  freeholds.     The  enfranchise- 
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ment  at  common  law  is  in  fact  botK  in  substance  and  in  theory     Chap.  III. 
the  release  by  the  landlord  (a  quasi  reversioner  in  fee  simple)  of        ^°^"   ' 


all  the  lands  to  the  copyholder  (his  quasi  tenant  at  will  in  pos- 
session). 

If  the  parties  to  the  enfranchisement  at  common  law  shoidd  Unless  ex- 
so  intend,  the  minerals  may>  however,  be  excepted  out  of  the  ^0^0^°^^' 
hereditaments  that  are  released  to  the  tenant ;  this  exception  minerals. 
must  be  in  express  terms.  Moreover,  the  exception  should 
extend  also  to  the  reservation  of  all  sufiBoient  liberties  of 
entering,  working,  &c.,.  which  may  be  necessary  or  convenient 
to  accompany  the  ownership  of  the  minerals.  Because,  in  the  Eeservationof 
fibsence  of  such. liberties  being  reserved,  if  the  lord  should,  after  ^^^tifs^of 
the  enfranchisement,  grant  the  minerals,  it  is  scarcely  necessary  -working. 
to  observe  that  he  can  only  grant  such  liberties  as  are  in 
himself ;  and  although  it  might  perhaps  be  contended  that  the 
nunes,  as  in  other  freehold  lands,  formed  a  distinct  inheritance, 
and  that  the  grantees  had  then  a  right  to  the  possession  of  their 
property,  yet  it  is  presumed  that  this  is  not  so,  and  that  the 
grantees  would  not  be  in  the  situation  of  parties  claiming  the 
full  benefit  of  an  unrestricted  grant,  inasmuch  as  at  the  time 
of  their  grant  no  right  of  entry  could  possibly  be  passed  from 
the  grantor,  and  no  reservation  had.  been  made  in  the  deed 
of  enfranchisement,  which  might  enure  for  the  benefit  of  the 
grantor.  The  consequence  would  appear  to  be,  that  the  mines  Towniey  v. 
would  be  severed  from  the  demesnes  of  the  manor,  and  would 
form  a  separate  inheritance,  as  in  freeholds  generally,  but  that 
they  would  remain  as  inaccessible  to  the  proprietor  as  before  the 
act  of  enfranchisement  (k).  It  follows,  therefore,  that  when  the 
mines  are  excepted  in  a  deed  of  enfranchisement,  full  powers  to 
enter  and  work  should  be  likewise  excepted  or  granted;  for 
otherwise  it  might  be  doubted  whether  the  lord  or  his  grantee 
would  be  in  any  better  condition  with  respect  to  the  mines  than 
before.  The  exception  might  only  operate  upon  what  he  is 
already  possessed  of.  Jlla  pars  quam  retinet  semper  cum  eo  est  et 
semper  f wit  iJ).  But  it  can  confer  nothing  more,  except  what 
may  be  presumed  to  have  been  intended  by  the  nature  of  the 
contract.  The  exception  cannot  itself  form  a  reservation.  The 
distinction  between  the  two  is  here  material.  The  mines  may 
be  excepted,  but  the  right  to  work  them  should,  in  such  cases, 
be  also  reserved.  The  owner  of  the  land  grants  nothing  to 
which  a  legal  presumption  can  attach.    But  the  reservation  of 


Gibson. 


h)  Towniey  v.  Gibson,  2  T.  B.  701. 

'I)  Oo.  Litt.  47  a ;  Brooke's  Abr.  title  Eeservaoion,  pi.  46. 


66 


COPYHOLD   LANDS. 


Chap.  III. 
Sect.  3. 

Infrequenoy 
of  common 
law  enfran- 
chisements. 


Enfranchise- 
ments imder 
the  provisions 
of  particular 
statutes. 

1.  By  agree- 
ment, under 
4  &  6  Vict, 
e.  35. 


2.  By  compul- 
sion of  either 
the  lord  or  the 
tenant,  under 
the  Copy- 
hold Acts, 
1852  and  1858. 


a  right  to  work  will  operate,  by  way  of  the  grant  of  a  new 
incorporeal  hereditament,  in  favour  of  the  lord  or  his  grantee. 

However,  it  rarely  and  almost  never  happens  that  the  lord 
and  the  copyholder  are  in  a  position  to  effect  an  enfranchisement 
in  the  manner  above  indicated,  that  is  to  say,  by  virtue  of  their 
own  inherent  powers  and  respective  fee  simple  ownerships; 
because,  as  a  general  rule,  either  the  manor  or  the  copyhold 
lands  or  both  are  variously  settled,  and  the  parties  may  be  found 
under  the  limitations  of  the  settlement  to  have  as  a  rule  only 
life  estates  in  the  respective  hereditaments.  To  meet  the  difB- 
culty,  and,  in  fact  (in  the  absence  of  a  special  power  in  the 
settlement)  impossibility  of  enfranchisement  in  such  a  case, 
various  acts  have  been  passed  in  the  present  reign,  and  prin- 
cipally the  act  4  &  5  Vict.  c.  35,  and  the  Copyhold  Acts,  1852 
and  1858  (being  respectively  15  &  16  Vict.  c.  51,  and  21  &  22 
Vict.  c.  94). 

By  the  first  of  these  three  acts,  and  which  may  be  called  the 
Copyhold  Act,  1841  (sect.  56),  for  the  purpose  of  enabling  lords 
and  tenants  of  manors  to  effect  either  general  or  partial  enfran- 
chisements, it  shall  be  lawful  for  the  lord  of  the  manor,  whatever 
may  be  his  estate  or  interest  therein,  with  the  consent  of  the 
copyhold  commissioners,  at  any  time  or  times  after  the  passing 
of  the  act,  to  enfranchise  all  or  any  of  the  lands  holden  of  his 
manor,  in  consideration  of  such  sums  of  money,  whether  payable 
forthvdth  or  at  a  future  time,  as  shall  be  agreed  to  be  paid  by 
the  tenant  or  tenants  whose  lands  are  to  be  enfranchised ;  and 
it  shall  be  lawful  for  any  tenant,  whatever  may  be  his  estate  or 
interest,  with  the  like  consent  of  the  commissioners,  to  accept 
such  enfranchisement  on  the  terms  agreed  on.  And  under  the  Act 
of  1843  (6  &  7  Vict.  c.  23),  sect.  1,  such  enfranchisements  may 
be  made  in  consideration  of  a  conveyance  of  lands,  parcel  of  the 
manor,  or  any  right  to  mines  or  minerals  in  or  under  such  lands, 
or  any  right  to  waste  in  lands  belonging  to  such  manor 
(extended  by  the  Act  of  1844,  sect.  5,  to  lands  or  right  to  mines 
and  minerals,  though  not  so  parcel  of  or  situate  under  the  lands 
to  be  enfranchised),  provided  that  the  same  can  be  conveniently 
held  vdth.  the  same  manor  in  the  opinion  of  the  commissioners. 

By  sect.  1  of  the  Act  of  1852,  at  any  time  after  an  admittance 
taking  place  on  or  after  1st  July,  1853,  the  tenant  or  lord  may 
require  and  compel  enfranchisement,  provided  that  no  tenant 
shall  do  so,  until  after  payment  or  tehder  of  the  fine  or  fines,  and 
of  the  fees  consequent  on  such  admittance. 

By  sect.  11  of  the  Act  of  1852,  enfranchisements  under  that 
act  were  to  be  by  deed,  as  expressed  in  that  section;  but -the 
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seotion  is  repealed  by  sect.  2  of  the  Act  of  1858 ;  and  as  to     Chap.  III. 
cases  after  that  act,  the  enfranchisement  is,  hy  sect.  10,  to  be      ^^'^'  ^' 
effected  by  award  of  the  commissioners. 

Sects.  12, 13  and  14  of  the  Act  of  1852,  provided  for  chargiag 
the  consideration  monies  on  the  lands  enfranchised,  and  for 
authorizing  the  transfer  of  such  charge;  but  by  sect.  2  of  the 
Act  of  1858,  these  provisions  are,  as  to  future  cases,  repealed, 
and  by  sects.  21  to  24  of  the  latter  act,  powers  are  given  to 
charge,  with  consent  of  the  commissioners. 

By  the  Act  of  1858,  sect.  6,  it  is  enacted  that  it  shaU.  be 
lawful,  after  the  passing  of  the  act,  for  any  tenant  or  lord,  where 
the  last  admission  has  taken  place  before  the  1st  July,  1853,  to 
require  and  compel  enfranchisement;  provided  that  no  tenant 
shall  be  entitled  to  require  such  enfranchisement  until  after 
payment  or  tender  of  such  fine,  and  of  the  value  of  such  heriot, 
as  would  become  due  and  payable  iu  the  event  of  admittance  or 
death  subsequent  to  1st  July,  1853. 

By  sect.  27  of  the  Act  of  1852,  a  power  was  given  to  the  lord 
or  tenant  of  freehold  or  customary  lands  held  of  a  manor  where 
a  heriot  became  due  on  or  after  the  1st  July,  1853,  to  compel 
extinguishment  of  claim  to  heriots,  and  the  enfranchisement  of 
the  lands  subject  thereto,  as  if  copyhold,  and  under  the  like  or 
similar  proceedings. 

This  seotion  is  repealed  by  sect.  2  of  the  Act  of  1858,  but  its 
provisions  are  re-enacted  by  sect.  7. 

The  Act  of  1841  appears  to  have  intended,  or  at  all  events  Mines  and 
contemplated,  although  it  does  not  seem  to  have   expressly  cepted,  and' 
enacted,  that  upon  any  enfranchisement  under  the   act,  the  full  powers  to 

,  ,  _  ,  _       -  "work  also 

mines  and  minerals  under  the  lands  enfranchised  should  or  excepted  or 
would  be  reserved  or  excepted  to  the  lord.  And  by  sect.  84  it  s^^^^^- 
enacts  that,  in  aid  of  the  reservation  of  the  lord's  rights  in 
mines  and  miaerals,  it  shaU  be  lawful  for  the  tenants,  upon  any 
enfranchisement  under  this  act,  to  grant  to  the  lord  of  the  manor 
such  rights  of  entry  and  way  and  other  easements,  in  or  upon  and 
through  their  respective  lands,  as  may  be  requisite  for  the  purpose 
of  enabling  the  said  lord,  or  his  agents  or  workmen,  the  more 
effectually  to  vrai  and  carry  away  any  mines  or  minerals  under  the 
lands  of  such  tenants,  or  any  of  them;  and  that  for  the  purposes 
of  such  grant,  it  shall  be  sufficient,  in  the  case  of  an  enfranchise- 
ment of  lands  (subject  to  the  lord's  rights  in  mines  and  minerals), 
that  such  rights  of  entry  and  way  and  other  easements  shall  be 
reserved  and  granted  in  the  enfranchisement  conveyance. 

By  the  Act  of  1852,  sect.  48,  no  enfranchisement  under  this 
act  shall  extend  to  or  affect  the  estate  or  rights  of  any  lord  or 

f2 
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Chap.  III.  tenant  in  or  to  any  mines,  minerals,  limestone,  lime,  clay,  stone, 
•^^^-  ^-  gravel,  pits  or  quarries,  within  or  under  tlie  lands  enfranchised, 
or  within  or  under  any  other  lands,  or  any  rights  of  entry,  rights 
of  way  and  search,  or  other  easements  of  any  lord  or  tenant  in, 
upon,  through,  over,  or  under  any  lands,  or  any  powers  which, 
in  respect  of  property  in  the  soil,  might  hut  for  such  enfranchise- 
ment have  been  exercised  for  the  purpose  of  enabling  the  said 
lord  or  tenant,  their  or  his  agents,  workmen  or  assigns,  more 
effectually  to  search  for,  win,  and  work  any  mines,  minerals, 
pits  or  quarries,  or  to  remove  and  carry  away  any  minerals, 
limestone,  lime,  stones,  clay,  gravel,  or  other  substances  had  or 
gotten  therefrom,  or  the  rights,  franchises,  royalties  or  privileges 
of  any  lord  in  respect  of  any  fairs,  &c. 

And  by  the  Act  of  1858,  sect.  14,  after  enfranchisement, 
whether  under  the  voluntary  or  compidsory  proceedings  of  the 
Copyhold  Acts,  the  owner  of  the  lands  so  enfranchised  shall, 
notwithstanding  any  reservation  of  mines  and  minerals  in  the 
isaid  acts,  or  in  any  instrument  of  enfranchisement  contained, 
have  full  power  and  right  to  disturb  or  remove  the  soil  so  far  as 
may  be  necessary  or  convenient  for  the  purposes  of  making  roads 
or  drains,  or  erecting  buildings,  or  obtaining  water  upon  the  said 
lands :  provided  always,  that  this  shall  not  prejudice  the  rights  " 
to  any  mines  or  minerals,  or  to  work  and  carry  away  the  same, 
which  were  reserved  by  sect.  48  of  the  Copyhold  Act,  1852. 

By  sect.  4  of  the  Act  23  &  24  Vict.  c.  59,  the  provisions  of 
the  Copyhold  Acts,  1841,  1852   and  1858,  are  extended  to 
the  Universities  of  Oxford,  Cambridge  and  Durham,  and  to  the 
Colleges  of  Winchester  and  Eton. 
Enfrancliise-        In  addition  to  the  general  acts  above  stated  for  the  enfran- 
Lands  caauaes  chiscment  of  copyhold  lands,  there  are  also  other  more  special 
Act,  1845.       enactments  limited  to  particular  persons,  or  classes  of  persons. 
The  provisions  which  regulate  the  enfranchisement  of  ecclesias- 
tical manors  will  be  found  stated  in  Chapter  IV.,  Section  1,  of 
this  Treatise.     But  it  is  proper  to  mention,  in  this  place,  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845  (8  Vict, 
c.   18),  for  the  enfranchisement  of  lands  acquired  by  public 
bodies  under  the  compulsory  and  other  provisions  in  that  behalf 
contained  in  the  act. 

By  sect.  96,  it  is  enacted,  that  within  three  months  after 
entering  on  the  court  roUs  the  conveyance  to  the  company,  or 
within  one  month  after  the  promoters  shall  enter  upon  and  use 
the  lands,  whichever  shall  first  happen,  or  if  more  than  one 
parcel  is  taken,  then  within  one  month  after  the  last  that  is 
taken,  the  promoters  shall  procure  the  whole  of  the  lands  holden 
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of  the  manor  so  taken  to  be  enfranchised,  applying  for  that    Chap.  III. 

purpose  to  the  lord,  and  shall  pay  to  him  such  compensation  as  ^°^' 

shall  be  agreed  on;  and  if  the  parties  fail  to  agree,  the  amount 
is  to  be  determined  under  the  act,  as  in  other  cases  of  disputed 
compensation ;  and  in  estimating  the  compensation,  the  loss  in 
respect  of  fines,  heriots,  and  other  services  payable  on  death, 
descent  or  alienation,  or  any  other  matters  which  would  be  lost 
by  the  vesting  of  such  lands  in  the  promoters,  or  by  the  enfran- 
chisement, shall  be  allowed  for. 

By  sect.  97,  on  payment  or  tender  of  the  compensation,  or 
deposit  in  the  bank,  as  by  the  act  provided,  the  lord  shall 
enfranchise,  and  the  lands  shall  thereafter  be  freehold.  And  m 
default  of  enfranchisement,  or  on  the  lord's  failing  to  make  a 
good  title  to  the  satisfaction  of  the  promoters,  the  promoters 
may  execute  a  deed-poU,  as  in  the  case  of  the  purchase  of  lands 
(sect.  81),  and  thereupon  the  lands  shall  be  deemed  enfranchised. 
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CHAPTER  IV. 

CHURCH  LANDS— CHARITY  LANDS— MUNICIPAL   LANDS  : 

MINES,    MINERALS   AND    QUARKIES   WITHIN    OR   UNDER. 

Sect.  1. — Church  Lands, — Minerals  zoithin  or  under. 
Sub-Sect.  1. — The  Oimier ships  held  by  Ecclesiastics : 

(1.)  Those  O-wnershipe  were  in  effect  Life  Estates  as  regards  Cor- 
porations Sole;  and  were  Mixed  Beneficial  and  Trust  Fee 
Simple  Estates  as  regards  Corporations  Aggregate ; 

(2.)  Waste  hy  Ecclesiastics  restrained ; 

(3.)  Patron  in  the  case  of  Rectories  and  Vicarages,  and  Attorney- 
General  in  the  case  of  Bishops,  &c.,  should  be  the  Plaintiff  in 
Prohibition  to  stay  Waste. 

Besides  the  varieties  of  ownerships  that  have  been  described 
in  the  preceding  chapters,  there  remain  still  to  be  considered, 
with  special  reference  to  mines  and  miaerals,  the  ownerships 
enjoyed  by  various  corporate  bodies  (other  than  the  miaiag 
partnerships  and  companies  hereiaafter  more  particularly  treated 
of),  and  more  especially  the  powers  of  alienation,  whether  by 
way  of  lease  or  by  way  of  sale  or  otherwise,  which  these  cor- 
porations possess  or  are  by  statute  empowered  to  exercise. 
Firstly,  therefore, — 

Sect.  1. — Church  Lands, — or  Ecclesiastical  Ownerships  andPoivers 
of  Leasing,  8fc. 

Sub-Sect.  1. — The  Oionerships  of  Ecclesiastical  Corporations. 

It  is  sometimes  stated  that  aU  persons  seised  of  lands  ia  right 
of  the  church  have  a  fee  simple  estate  therein.  But  the  state- 
ment is  hardly  true  in  any  case.  Because,  firstly,  ecclesiastical 
corporations  aggregate,  of  whom  it  is  in  a  sense  most  nearly 
true,  never  rightly  possessed,  although  they  appear  to  have 
many  times  wrongfully  usurped,  the  right  of  full  and  free 
alienation  of  their  estates;  any  such  attempted  alienations,  if 
made  for  purposes  alien  to  the  interests  of  the  Church,  were  in 
the  nature  of  a  breach  of  trust ;  and,  as  we  shall  shortly  see,  were 
corrected  and  restrained  by  certain  statutes,  commenciug  with 
the  reign  of  Elizabeth.  And,  secondly,  the  statement  in  ques- 
tion was  never  true  of  any  ecclesiastical  corporation  sole,  e.g., 
a  pai-son  or  vicar;  for  the  latter  had  not  even  a  fee  simple 
qualified  {i.e.,  a  fee  simple  so  long  as  he  remained  the  inciun- 
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bent  of  his  benefice) ;  but  the  most  that  he  had  was  an  estate     Chap.  IV. 
of  freehold,  that  is  to  say,  an  estate  of  uncertain  duration  which  ' 


might  possibly  last  for  his  life,  but  which  could  not  possibly  > 
last  longer.  The  inheritance  in  reversion  upon  his  freehold 
estate  was  sometimes  said  to  be  in  abeyance, — an  expression 
which  was  used  to  denote  that  it  was  in  the  safe-keepiag  of  the 
law  {in  gremio  legis),  or  possibly  in  that  impersonal  entity  the 
Church,  who  was  represented  by  the  sovereign  for  the  time  being, 
or  by  the  bishop  as  her  sheriff  and  vice-gerent  loco  temporalium. 

Again,  a  power  to  commit  waste  is  properly  incident  to  every  Waste  by 
fee  simple  estate,  even  although  that  estate  be  but  a  fee  simple  restrained!'* 
qualified.  But  the  attempts  of  ecclesiastical  corporations  to 
assert  the  exercise  of  this  privilege,  although  these  attempts 
were  long  and  persistently  made,  were  at  length  summarily 
checked,  as  well  in  the  case  of  corporations  sole  as  also  in  the 
case  of  corporations  aggregate. 

The  history  of  these  attempts,  which  is  not  uninstructive  in 
itself,  wiU.  help  to  bring  out  into  something  like  definite  clear- 
ness the  precise  nature  of  the  estate  which  is  possessed  by 
churchmen,  and  will  also  serve  to  the  better  understandiag  of 
the  statutes  (as  well  the  enabling  as  the  restraining  statutes), 
hereinafter  mentioned  in  connection  with  the  leasing  and  general 
management  of  church  estates. 

The  earliest  case  upon  the  subject  is  that  of  an  abbot  m  the 
king's  patronage,  to  whom  a  writ  of  prohibition  out  of  chancery 
appears  to  have  been  directed  {a)  to  restrain  waste.  This  case 
was  followed  by  the  case  of  the  Bishop  of  Durham  (&),  which 
was  to  the  following  effect : — 

The   Bishop,    Anthony   Beke,   who    was   the   warlike   and  bishop  of  Sur- 
favourite  counsellor  of  Edward  the  First,  had  aifected  many  of  prohibition 
the  privileges  of  an  independent  sovereign  (c),  and  had  com-  against  waste. 
jmtted  waste  upon  the  lands  of  the  see  to  a  considerable  extent. 
There  was .  a  petition  to  the  king  in  Parliament,  complaiaing 
that  the  bishop  had  destroyed  all  the  wood,  and  had  erected 
furnaces  for  iron  and  lead  and  for  burning  coals.     Other  griev- 
ances were  alleged  to  have  been  committed  on  the  tenants  of  the  ^ 
Church.     It  was  answered  by  the  king,  that  the  bishop  should 
be  prohibited  from  committing  waste  by  a  writ  issuing  out  of 
chancery. 

In  the  same  year  an  act  was  passed,  granting  a  prohibition  33  Edw.  i, 
against  cutting  down  the  trees  in  churchyards,  but  without  j^-^  ;^(,;„. 

prosteniat. 

(a)  Temp.  3  Edw.  1;  2  EoU.  Ab.  (J)  35  Edw.   1,   Rot.  Pari.   vol.  i. 

813.  p.  198,  No.  46. 

{c)  Cro.  Car.  253. 
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Chap.  rV. 
Sect.  1. 

Wavering 
enforcement 
of  laiv. 


Stochncm  v. 
Wither— Ihe 
law  re-eu- 
foroed. 


Instances  of 
prohibitions 
at  suit  of 
patron. 
Rutland  v. 
Greene. 


Knight  v. 


reference  to  any  other  practice  or  purpose  {d).  But  it  is  stated 
Iby  Sir  Edward  Gote  to  be  ia  affirmance  of  the  common  law  {e). 

The  above  case  of  the  Bishop  of  Durham  seems  to  have  sunk 
into  complete  obscurity,  and  it  is  acknowledged  by  all  that  until 
the  time  of  Sir  Edward  Coke,  the  practice  was  in  direct  opposi- 
tion to  that  case.  In  one  case  (/),  Thiring,  0.  J.,  appears  to 
have  said,  that  if  a  bishop  or  archdeacon  should  cut  down  all  his 
wood,  he  should  not  be  pimished  at  common  law.  This  opinion 
has  not  been  acquiesced  in  by  subsequent  judges  (g'),  but  it 
shows  the  current  impression  of  the  times. 

At  length  came  the  case  of  Stockman  v.  Wither  (h),  in.  which 
that  of  the  Bishop  of  Durham  was,  after  a  lapse  of  three 
hundred  years,  again  brought  to  light  by  Sir  Edward  Coke, 
who  contended  that  the  answer  of  the  king  had  a  reference  to 
the  known  course  of  the  common  law,  and  that  a  prohibition  lay 
at  common  law  against  a  churchman  for  committing  waste  («). 
In  the  present  case,  a  prohibition  was  granted  by  the  Court  of 
King's  Bench.  Prohibition  was  also  granted  by  the  same  Court 
in  other  cases  about  that  period,  in  accordance  with  the  opinions 
of  the  chief  justice  (k). 

A  prohibition  was  soon  afterwards  granted  to  a  patron  against 
a  prebendary  for  cutting  down  trees,  by  Lord  Keeper  Coventry  (1). 

Next  comes  the  case  of  Rutland  v.  Gfreene  (m),  in  which  a  pro- 
hibition was  applied  for  by  the  patron  against  the  parson  for 
opening  a  mine  in  the  glebe  lands.  The  motion  was  made  under 
the  supposed  equity  of  the  statute  35  Edw.  I.  The  Court  was 
of  opinion  that  the  parson  might  open  and  work  the  mine,  on 
the  ground  that  otherwise  none  of  the  mines  under  glebe  lands 
in  the  kingdom  could  be  opened.  But  the  Court  granted  a  rule, 
as  this  was  the  only  means  the  patron  had  of  trying  his  right. 
It  does  not  appear  whether  the  prohibition  was  ever  actually 
granted. 

In  another  case,  an  injunction  was  granted  by  Lord  Hard- 
wioke,  at  the  suit  of  a  patron,  to  restrain  a  rector  from  digging 
stones  on  the  glebe.  It  was  said  by  the  chancellor,  thal^e  parson 
could  not  commit  waste  nor  open  mines.  Even  a  bishop  could 
not.     Talbot,  Bishop  of  Durham,  had  applied  to  parliament  to 


{d)  35  Edw.  1,  stat.  2,  Ne  Eeotor 
prostemat  Arbores  in  Cemiterio. 

(e)  Liford's  case,  11  Co.  49. 

(/)  Year  Book,  2  Hen.  4. 

((/)  1  Bos.  &  Pul.  122,  130. 

[h)  1  Eoll.  86;  2  Bulst.  279;  but 
see  S.  C.  nom.  Bishop  of  Salisbury's 
case,  Godb.  239. 

(i)  See  2  Roll.  Abr.  813,  for  a  case 
previous  to  35  Edw.  1. 


(k)  Sacker's  case,  3  Bulst.  91 ;  Moor, 
917;  Costard's  case,  2  EoU.  111.  See 
also  Knowle  v.  Harvey,  1  Eoll.  336; 
3  Bulst.  158;  Stampe  v.  Liford,  Eoll. 
100;  and  Liford's  case,  11  Co.  49; 
Worcester  (Dean  &  Chapter's)  case, 
6  Eep.  37. 

(0  Acland».Atwell,2Eoll.Abr.813. 

[m)  1  Keb.  557;  1  Sid.  152;  1  Lev. 
107. 
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enable  him  to  open  mines,  but  the  application  was  rejected.     Chap.  IV. 
Parsons  might  sell  timber  or  dig  stone  to  repair,  and  they  had        ^™".,  .•_. 


been  indulged  in  selling  such. timber  or  stone,  where  the  money 
had  been  applied  to  repairs.  Injunctions  had  been  granted  (at 
the  instance  of  the  Attomey-Greneral,  on  behalf  of  the  crown, 
the  patron  of  bishoprics)  even  against  bishops  to  restrain  them 
from'  selling  large  quantities  of  timber  {n). 

The  subject  of  waste  by  spiritual  persons  was  elaborately  dis- 
cussed in  a  case  in  the  Common  Pleas.  It  originated  in  the  jefersonv. 
Bishop  of  Durham  and  his  lessee  for  years  uniting  to  fell  :SriS 
and  dispose  of  the  timber  on  the  lands  of  the  see.  The  question  of  ohuroh- 
decided  in  that  case  was  only  with  reference  to  the  jurisdiction  defined, 
of  that  particular  Court  to  grant  a  prohibition,  at  the  suit  of  a 
disinterested  person.  But  a  strong  opinion  was  expressed  by 
the  Court  upon  the  general  subject.  Lord  Chief  Justice  Eyre, 
after  paying  a  tribute  of  commendation  to  Bishop  Barrington, 
observed": — ^Had  it  been  in  the  minds  of  the  clergy  and  laity  for 
a  course  of  years  past,  that  the  woods  of  bishops,  and  more 
especially  of  deans  and  chapters,  including  prebendaries,  were  a 
solid,  permanent  and  increasing  fund  of  real  property,  devolved 
to  them  for  the  sustehtation  of  the  cathedrals,  palaces  and  houses 
of  the  church,  probably  venerable  edifices  might  never  have 
fallen  in  ruin,  or  might  have  been  restored  with  much  less  diffi- 
culty. Perhaps  a  time  would  come  when  it  would  be  found  that 
all  the  property  of  the  Church  is  a  fund  for  the  sustentation  of 
those  fabrics ;  but  that  the  woods  in  particular  are  a  specific  iund 
so  to  be  employed  no  man  can  doubt.  Mr.  Justice  Rooke 
observed,  that  the  bishop  had  for  certain  purposes  a  fee  simple 
in  the  bishopric.  But  he  was  seised  to  a  special  intent,  as  a 
■public  officer  for  public  trusts.  If  before  the  restraining  statutes 
he  had  alienated  the  property  of  the  see,  he  would  have  been 
guilty  of  a  gross  breach  of  trust  (o). 

In  the  case  of  Wither  v.  Winchester  {Bean,  8fc.)  {p),  Lord  Eldon  mnwr  v. 
observed,  that 'unless  the  interests  of  deans  and  chapters  were  p^"^)^!^to 
capable  of  being  distinguished  from  those  of  other  ecclesiastical  same  effect. 
■  bodies  in  some  respect  which  he  was  unable  to  discern,  they  had  a 
limited  right  to  the  timber  for  the  purposes  of  repairs.   And  it  is 
now  clear  that  the  parson,  with  the  assent  of  the  proper  persons, 
might  have  disposed  of  the  whole  property,  d  fortiori  committed 
waste  (q) .   A  patron  might  now  acquiesce  by  waiving  his  remedy, 

(«)  Enight  V.  Moseley,  Amb.  176.  (o)  Jefferson  v.  Bishop  of  Durham, 

See  also  Straohy  v.  Francis,  2  Atk.  1  Bos.  &  Pul.  105. 

217;  Barnard,  299;  S.  C.  nom.  Brad-  (p)  Wither  v.  Dean  and  Chapter  of 

lev  V.  Stratohv.  Winchester,  3  Mer.  427. 

'                  '  (?)  Co.  Litt.  44  a. 
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Chap.  IV.     or  directly  concurring  in  the  act  of  waste ;  and  it  is  conceived 
^'^'   '      that  in  every  case,  if  the  patron  and  also  the  ordinary  (or  now 


the  ecclesiastical  commissioners)  consent,  the  vicar  may  cut  timher 
and  also  open  and  dig  mines  ad  lihitum,  upon  the  terms  agreed 
upon  between  them,  such  terms  being  consistent  with  their  trust. 
Question,—  It  must  not  be  supposed,  however,  that  the  identical  property, 
identical  pro-  which  is  the  subject  of  waste,  must  be  applied  to  the  speci- 
r'^Uerr*  ^^  ^^^  purposes.  It  has  been  seen  that  Lord  Hardwicke  himself 
repairs?  propounded  a  contrary  doctrine.     In  the  case  last  cited.  Lord 

Eldon  also  said,  it  had  been  made  a  point  of  some  contro- 
versy whether  ecclesiastical  persons  are  bound  specifically  to  apply 
the  timber  they  had  cut  towards  the  actual  repairs  for  which 
it  was  wanted.  It  was  Lord  Hardwicke's  clear  opinion  that 
they  were  not  so  restricted,  and,  if  it  were  otherwise,  the  obliga- 
tion imposed  upon  them  would  tend  greatly  to  defeat  the  general 
intention  of  law,  that  the  possessions  of  the  church  should  con- 
stitute a  fund  for  the  maintenance  of  the  church,  if  ecclesiastical 
bodies  were  compelled  in  every  instance  to  apply  the  identical 
timber  by  removing  it  from  the  most  distant  parts  of  the 
country  in  which  it  might  happen  that  their  property  lay  (r). 
Who  should  Neither  must  it  be  supposed  that  a  prohibition  is  obtainable 
prohibition.™  ^7  any  person  who  may  choose  to  assert  the  rights  of  the 
church.  It  was  expressly  decided  in  the  case  of  Jeffersmi  v.  The 
Bishop)  of  Durham  (s),  that  a  rector  or  vicar  can  only  be  prevented 
by  a  patron,  and  that  a  bishop  can  only  be  prevented  at  the  suit 
of  the  crown,  by  its  Attomey-Greneral,  from  exercising  an 
imHmited  right  to  commit  waste  (f).  The  patrons  of  all  other 
dignities  would,  on  the  same  principle,  be  the  only  persons 
entitled  to  apply  for  this  relief  from  the  temporal  courts.  It 
may  be  concluded  from  the  same  case,  that  the  remedy  prior  to 
the  Judicature  Acts,  1873, 1875,  was  pnly  properly  to  be  sought 
And  in  what  in  the  Court  of  Chancery,  by  an  application  for  an  injunction. 
A  contrary  doctrine  was  promulgated  by  Sir  Edward  Coke  with 
great  warmth  and  pertinacity,  who  maintained,  in  several  in- 
stances, the  right  of  his  Couit  to  dispense  this  relief,  and  who 
invited  all  mankind  to  come  and  pray  for  it  {u).  But  his 
opinions  in  favour  of  this  practice  have  been  shown  to  have  been 
inconsistent  and  incorrect,  and  it  may  be  doubted  whether  the 
,  Court  of  King's  Bench,  much  less'  the  Court  of  Common  Pleas, 
ever  had  such  a  power  at  all  (x).  But,  of  course,  now  any 
division  of  the  High  Court  of  Justice  may  grant  the  necessary 
injunction. 

()•)  3  Mer.  427.  U)  1  KoU.  86. 

s    Supra.  i;)  1  Bos.  &Pul.  Ill,  125. 

(i)  See  also  3  Mer.  127. 
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Ecclesiastical  persons  cannot  be  restrained  from  working  open     Chap.  rv. 
mines  or  old  quarries,  according  to  Lord  Hardwicke  (2^).     In        ^'^'  ^' 


this  respect,  therefore,  they  seem  to  resemhle  ordinary  tenants  j^g^ia^f^^" 

for  life.  and  what 

Eut  a  mine  wiU  not  be  considered  to  be  open  when  it  is  ^ 
worked  only  by  outstroke;  nor  wUl  any  right  to  work  be  ac-  phiiUps. 
quired  by  any  secret  dealings  of  preceding  incumbents.  Thus, 
coal  mines  under  glebe  lands  had  been  worked  for  a  long  period 
by  means  of  underground  communications  with  adjoining  mines, 
and  successive  Yicajs  had  received  compensation  for  the  coal. 
The  surface  was  never  broken,  and  the  circumstances  were  not 
shown  to  have  been  known  to  any  patron  or  ordinary.  It  was 
held,  that  the  monies  received  by  the  existing  vicar  ought  to  be 
laid  out  for  the  Jpermanent  benefit  of  the  vicarage,  as  there  would 
be  no  presumption  of  a  grant  for  enabling  the  incumbent  to 
work  the  mines  (s). 

In  another  case,  where  a  surveyor  of  highways  had  opened  Hmtley  v. 
gravel  pits  in  the  glebe  lands  under  his  statutory  powers,  it  was     "'"^  ' 
held,  that  a  rector  was  guilty  of  waste  for  having  continued  to 
work  the  gravel  in  the  same  pits  for  sale,  and  his  executors 
were  made  liable  to  the  succeeding  incumbent  for  spoil  of 
ground  {a). 

Although  a  rector  cannot  legally  commit  waste,  he  may,  like  Martbomcgh 
other  limited  owners,  take  stone  or  timber  for  repairs,  and  other  johii—^o-\t 
necessary  purposes  connected  with  the  parsonage  property.   But  to  estovers. 
he  wiU.  be  restrained  at  the  suit  of  the  patron  from  selling  for 
other  purposes,  or  for  providing  any  fund  for  past  expenditure 
or  for  future  repairs.      A  parson  has  not  so  large  an  estate  in 
the  church  domain  as  deans  and  chapters,  and,  as  a  general  rule, 
he  must  apply  the  produce  of  his  land  to  the  property  of  his 
benefice  {b). 

In  a  late  case,  a  rector  had  agreed,  vsdth  the  consent  of  the  Soiden  v. 
patron,  to  demise  imopened  beds  of  gypsum  within  the  rectorial  :^ht  to^ork 
glebe.      One-third  of  the  rents  was  to  be  expended  or  invested  ■with  the 
for  the  bene.fit  of  the  living,  and  the  remaining  two-thirds  were  seats. 
to  be  paid  to  the  rector  for  his  own  use.     The  mine  was  opened 
and  worked  with  some  injury  to  the  surface.    The  patron,  being 
advised  that  the  agreement  was  void,  as  not  having  been  sanc- 
tioned by  the  ordinary  or  the  ecclesiastical  commissioners,  refused 
to  allow  the  works  to  proceed,  and  filed  a  bill  for  an  injunction 

{t/)  Knight  V.  Moseley,  Amb.  176 ;  {a)  Huntley  v.   Russell,    13  Q.  B. 

Bunbury  v.  Hewson,  3  Exoh.  662.  572;  18  L.  J.,  Q.  B.  239. 

(2)  Bartlett  v.  Phillips,  4  De  G-.  &  J.  [b]  Duke  of  Mai-lborough  v:  St.  John, 

414.  5  De  &.  &  Sm.  174;  21  L.  J.,  C.  C. 

381. 
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Chap.  iv.  and  for  other  relief.  It  was  alleged  in  the  answer,  that  the 
^^°^"  ^-  ordinary  had  giyen  his  consent  by  letter;  but  the  consent 
was  not  proved.  It  was  held  by  Wood,  V.-O.,  that,  although 
there  was  no  express  decision  on  the  subject,  it  was  clear,  tha;t 
the  incumbent  could  not  open  mines  without  the  concurrence 
of  the  patron  and  ordinary;  that  the  patron  was  the  proper 
person  to  institute  a  suit,  and  that  he  was  the  only  person  who 
could  properly  interfere,  unless  it  was  the  ordinary,  for  pre- 
venting any  collusion  between  the  patron  and  the  incumbent.  A 
declaration  was  directed  to  the  effect,  that  the  mine  had  been 
imlawfully  worked,  that  an  account  of  the  workings  should  be 
taken,  that  any  monies  not  paid  over  should  be  laid  out  for  the 
benefit  of  the  rectory,  and  that,  as  the  working  of  the  mine 
would  be  beneficial  to  the  rectory,  inquiry  should  be  instituted 
as  to  what  steps  were  proper  to  be  taken  for  enabling  the  rector, 
with  the  concurrence  of  the  patron,  and  of  aH  other  necessary 
parties,  to  carry  on  the  workings,  with  liberty  to  the  lessee  to 
continue  the  working,  or  to  abandon  his  tenancy  (c). 


Sub-Sect.  2. — Powers  of  Alienation  exercisable  by  Ecclesiastical 

Oimiers : 

(1.)  Powers  at  Common  Law; 

(2.)  Consents  to  Common  Law  AKenation,  in  the  Case  of  Corporations 

Sole; 
(3.)  Statutory  Powers  of  Leasing, — 

(a.)  Enabling  Statutes; 

(b.)  Disabling  Statutes ; 
(4.)  Brief  result  of  the  Provisions  of  those  Statutes  regarding  Minerals — 

Leases  of; 
(5.)  Statement  of  the  particular  Conditions  as  to  such  Leases; 
(6.)  No  relief  in  Equity  where  these  Conditions  not  observed; 
(7.). Powers  of  Sale,  as  regards  Minerals; 
(8.)  Powers  of  Enfranchisement,  as  regards  Minerals. 

The  nature  of  the  estates  of  ecclesiastical  persons,  whether 
corporations  aggregate  or  sole,  or  of  a  mixed  character,  being 
such  as  is  stated  and  illustrated  in  the  preceding  section,  it  remains, 
secondly,  to  inquire  into  their  respective  powers  of  leasing  their 
estates.  And  considering  that  churchmen  seldom,  if  ever,  either 
cut  the  timber  or  work  the  mines  of  the  glebe  lands  or  of  other 
their  church  estates  by  themselves  directly,  but  usually  exercise 
their  rights  in  respect  of  these  estates  through  their  lessees 
or  licensees  and  tenants,  the  inquiry  into  their  powers  of  leasing 
becomes  all  the  more  important. 

(c)  Holden  D.Weekes,  30  L.  J.,  Ch.  35;  IJ.  &  H.  278. 
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By  the  common  law,  all  eoolesiastical  and  spiritual  corpora-     Chap.  iv. 
tions  aggregate,  unless  restrained  ty  the  particular  rules  of  their      ^^™"  ^^ 


foundation,  might  have  wholly  aliened  the  possessions  of  the  Common  law 
■church  (d).     But  all  leases  by  corporations  sole,  as  archbishops,  aUenation. 
bishops,  deans,  archdeacons,  prebendaries,  parsons  and  vicars, 
required  the  confirmation  of  other  persons  interested  in  the  pro- 
perty, to  render  them  of  sufficient  power  to  bind  their  successors. 
Thus,  the  leases  of  archbishops  and  bishops  required  the  coniir-  What  oou- 
mation  of  the  dean  and  chapter  of  their  diocese  (e) ;  those  of  a  neoessary^to 
dean,  archdeacon  or  prebendary  were  to  be  confirmed  both  by  alienations  by 
the  bishop  and  the  dean,  or  dean  and  chapter,  as  the  case  might  sole.  ^ 
be,  in  order  to  bind  all  parties  who  might  afterwards  be  inte- 
rested in  the  property.     Those  of  a  parson  or  vicar  required  the 
confirmation  of  the  patron  and  ordinary  (/).     The  patronage  of 
a  perpetual  curacy  augmented  by  Queen  Anne's  bounty  is  in 
the  patron  paramount, -as  well  as  in  the  rector  as  immediate 
patron  (gr).     If  the  parsonage  or  vicarage  was  a  donative,  the 
confirmation  of  the  patron  alone  was  sufficient  (A) ;    or  if  the 
deanery  was  donative,  that  of  the  king  alone  was  required  (t). 
When  the  bishop  was  the  patron  of  the  church,  and  was  required 
to  confirm,  the  confirmation  of  the  dean  and  chapter  was  also 
necessary,  for  the  advowson  was  their  parcel  of  the  possessions 
of  the  see,  which  could  not  be  charged  by  him  alone,  so  as  to 
biad  the  successor  {Jc).    The  leases  of  the  deans  and  chapters 
required  no  confirmation.     The  confirmation,  where  necessary, 
might  take  place  at  any  time  in  the  lifetime  of  the  parties  to  the 
lease,  and  as  well  before  as  after  the  making  of  the  lease  (l).    It 
might  even  take  place  after  the  death  of  the  lessor  (m). 

The  powers  thus  conferred  by  the  common  law  have,  how-  Powers  of 
ever,  been  materially  altered  by  statute:  these  powers  having  l^^^ing. 
been  in  some  instances  increased,  as  in  the  case  of  corporations 
sole  (such  as  parsons  and  vicars),  and  in  other  instances 
diminished,  as  in  the  case  of  corporations  aggregate  (such  as 
deans  and  chapters);  and  in  the  case  of  corporations  of  both 
kinds,  the  power  of  leasing  has  been  regulated  and  facilitated ; 
at  least,  such  was  clearly  the  intention  of  the  various  statutes, 
although  at  the  present  day,  partly  from  the  multitude  of  the 
enactments  and  partly  from  the  prevalent  mistakes  regarding 


(d)  Co.  Litt.  a  a.  18  L.  J.,  N.  S.,  C.  P.  305. 

le)  3  Co.  75;  10  Co.  60  a;  2  Co.  39.  (K)  1  EoU.  Abr.  481 ;  Dyer,  5 

(/)  Dyer,  61  b,  106  b,  204  b,  356  a,  (i)  Comp.  Inonmb.  371. 

356  b;  Co.  litt.  300  b,  329,  343  b;  (&)  Co.  Litt.  300  b. 

Degge,  120.     See  1  Sid.  75.  (l)  Ibid. ;  Anon.,  Moore,  66. 

Qy  Bao.  Ab.  Leases  (G^,  2;  Doe  d.  (m)  Newcomen's  ease,  cited  i 

BrammeU  v.  Collinge,  7  Com.  B.  939;  15  b;  Banister's  case,  Cro.  Car. 
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Chap.  IV. 

Sect.  1. 


Principal 

statutes  re- 
garding leases 
and  Uceuces. 


1.  JEnailinff 
Statutes. 
Stats.  32  Hen. 
8,  c.  28;  5 
Oeo.  3,  0.  17. 
Corporations 
sole  (except 
parsons  and 
vicars)  may- 
lease  lands, 
&c.  for 
twenty-one 
years,  or 
three  lives. 

Stat.  5  &  6 
Vict.  c.  108. 
Vi'^ith.  certain 
consents  any 
ecclesiastical 
corporation 
may  grant 
bnilding 
leases  for 
ninety-nine 
years;  leases 
of  running 
water,  ease- 
ments or 
mines  for 
sixty  years ; 


the  nature  of  the  estates  held  by  churchmen,  the  statutes,  so  far 
from  affording  any  practical  facility,  occasion  to  the  practising 
lawyer  and  to  the  practical  man  generally  the  very  maximum 
of  difficulty  and  confusion.  It  is  to  be  hoped  that  some  con- 
soMatiug  and  simplifying  statute  may  shortly  be  passed. 

Dealing  with  the  law,  however,  iu  its  present  tangled  and 
intricate  condition,  the  various  statutes  may  be  conveniently 
divided  into  the  follo-stoig  two  principal  groups,  viz. : — 

1.  The  Enabling  Statutes  (so  called),  and  which  comprise 
the  following  principal  statutes: — 32  Hen.  8,  c.  28;  5  Geo.  3, 
c.  17;  5  &  6  Vict.  c.  27;  5  &  6  Vict.  c.  108;  21  &  22  Vict. 
0.  57;  and 

2.  The  Disabliag  or  Eestraining  Statutes  (so  called),  and 
which  comprise  the  following  principal  statutes:; — 1  Eliz.  c.  19; 
13  Eliz.  e.  10 ;  14  Eliz.  c.  11 ;  18  Eliz.  c.  11 ;  6  &  7  Will.  4, 
c.  20 ;  1  &  2  Vict.  c.  106 ;  14  &  15  Vict.  c.  104 ;  21  &  22  Vict, 
c.  57;  23  &  24  Vict.  c.  124;  24  &  25  Vict.  c.  105 ;  25  &  26 
Vict.  c.  62. 

The  brief  result  of  these  various  statutes  may  be  stated  as 
follows : — 

Persons  having  any  estate  of  inheritance  in  right  of  their 
churches  (iacluding  prebendaries  and  chancellors,  treasurers  and 
precentors  of  cathedral  churches  («),  but)  excepting  parsons  and 
vicars,  may  make  leases  by  indenture,  good  and  effectual  against 
the  lessors  and  their  successors,  of  lands,  tenements  or  heredita- 
ments commonly  let  for  twenty  years  next  before  such  leases, 
and  also  of  tithes,  toUs  and  other  incorporeal  hereditaments,  for 
terms  not  exceeding  twenty-one  years  or  three  lives  from  the 
making  thereof,  subject  to  the  observance  of  certain  conditions. 

Any  ecclesiastical  corporation,  aggregate  or  sole,  except  any 
college  or  corporation  of  vicars  choral,  priest  vicars,  senior  vicars, 
custos  and  vicars,  or  minor  canons,  and  any  ecclesiastical  hospital 
or  the  master  thereof,  Avith  the  consent  of  the  ecclesiastical  com- 
missioners; and  in  the  case  of  a  lease  made  by  any  incumbent 
of  a  benefice,  with  the  consent  of  the  patron  thereof,  and  in  the 
ease  of  certaia  copyholds  with  the  consent  of  the  lord  of  the 
manor,  testified  in  each  case  as  iu  the  act  is  mentioned  (ss.  21 — 
27),  may  by  deed  grant  building,  repairing  or  improving  leases 
for  any  term  not  exceeding  ninety-nine  years;  and  leases  of 
mines  or  quarries,  nmning  water,  wayleaves  and  other  Hke  ease- 
ments for  anj'term  not  exceeding  sixty  years;  subject  to  the 
observance  of  the  conditions  and  restrictions  mentioned  in  the 
act. 

(»)  Bac.  Abr.  (E),  49. 


MINERALS  WITHIN  OR  UNDER  CHURCH  LANDS. 


In  any  case  in  whicli  the  Ecclesiastical  Commissioners  are     Chap.  IV. 
satisfied  that  the  property  of  any  ecclesiastical  corporation,  by        ^°'^'   ' 


the  last-mentioned  act  authorized  to  be  leased,  might,  to  the  ^?'^-  ^i  &  22 
permanent  jidvantage  of  the  estate,  be  leased  in  any  manner,  or  may  lease  in 
any  ecclesiastical  corporation  (except  the  corporations  excepted  such  manner 
•     j-l,         -A       M        vi,         1,  J.  •      XT.         -J       i.  astheEocle- 

m  tne  said  act),  witn  suon  consents  as  m  the  said  act  are  men-  siastioal  Com- 

tioned,   and  with  the   approval  of  the    commissioners,  to   be  ^u°^got 
testified  by  deed  under  their  common  seal,  may  lease  all  or  any 
part  of  their  lands,  houses,  mines,  minerals  or  other  property, 
either  in  consideration  of  premiums  or  not,  and  generally  in 
such  manner  as  the  commissioners  may  think  proper  (0). 

Leases  granted  by  a  spiritual  corporation  sole  not  under  the  Leases  by 
provisions  of  these  statutes  and  without  confirmation,  still  eon-  p^^tiJ,ns'sole 
tiQue,  as  we  have  seen  they  formerly  were,  valid  during  the  life  ^°^ mpm-- 
or  teniire  of  office  of  the  lessor.     Upon  his  death  or  other  avoid-  statutes,— 
anee  they  are  sometimes  said  to  become  either  voidable  or  abso- 
lutely void,  according  as  the  lessor  has  the  whole  or  only  a  quali- 
fied fee  simple  {p).     In  the  latter  case  the  acceptance  of  rent  by 
the  successor  will  not  set  up  such  lease,  but  may  create  a  tenancy 
from  year  to  year  {q).     "Where  a  lease  by  a  bishop,  which  has 
been  granted  in  consideration  of  the  surrender  of  a  prior  lease 
by  deed-poU,  has  been  avoided  by  the  successor,  the  first  lease 
is  not  revived  by  such  avoidance  (r) .     But  with  the  confirmation  are  still  vaM, 
required  bylaw,  i.e.,. in.  the  case  of  a  bishop,  with  the  confir-  unseats.''™ 
mation  of  his  dean  and  chapter,  and  iu  the  case  of  a  parson  or 
vicar,  with  the  confirmation  of  his  patron  and  bishop,  these 
corporations  may  still  grant  leases  which  will  bind  their  suc- 
cessors (s). 

A  patron  may  confirm  explicitly  by  deed  or  writing,  or  by  Mode  of  con- 
consequence  of  law ;  as,  for  instance,  where  a  parson  makes  a  con^ing.""^ 
lease  for  years  to  the  patron,  who  grants  or  assigns  it  over  to 
another  (^).      It  is  not  material  whether  the  confirmation  be 
before  or  after  the  making  of  the  lease,  provided  it  be  made  in 
the  lifetime  of  the  parties  to  the  lease  (u) . 

Spiritual  corporations  aggregate,  without  any  confirmation.  Leases  by 

,.■■■■  ,  ,  -1.     ■,.  ,1     ■  /   \    it-   J.  spiritual  cor- 

may  stdl  grant  leases  bmding  on  their  successors  [x),  tnat  power  porations 
beiag  one  of  the  incidents  of  their  common  law  power  of  aliena-  aggregate, 
tion  already  referred  to. 

(0)  This  act  and  the  previous  act  do  (»)  Doe  ».  Bridges,  1  B.  &  Ad.  847. 

not  apply  to  the  Isle  of  Man.     Stat.  W  Bac.  Abr.  (a.  2),  99;  see  Green 

29  &  30  Vict.  c.  81.  ».  Jenkins,  28  Beav.  87 ;  1  De  G.  F.  & 

ip)  Bao.  Abr.  (H.),  120,  where  it  is  J.  454;  29  L.  J.,  Ch.  506. 
stated  that  a  bishop  has  the  whole  fee,  (t)  Bac,  Abr.  (G-.  2),  109. 

a  vicar  a  qualified  fee.  M  Bac.  Abr.  (G.  41,  11,4. 

(q)  Doe  V.  OoUinge,  7  C.  B.  939;  18  («)  Bac.  Abr.  (G.  1),  99. 

L.  J.,  C.  P.  305. 
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Chap.  TV.        But  leases  made  by  any  archbisliop  or  bishop,  master  and 
fellows  of  any  college,  dean  and  obapter  of  any  cathedral  or 


%a^t!r'"'"^  collegiate  church,  master  or  guardians  of  any  hospital  (y),  parson, 
1  Eliz.  c.  19-    ™b,t,  or  any  other  having  any  spiritual  or  ecclesiastical  liviug, 
i3Eliz.  0. 10.   of  any  hereditaments  belongiug  to  their  spiritual  promotion. 
Leases  not       exceeding  twenty-one  years  or  three  lives  from  the  time  at 
t-wenty-one      wHoh  they  are  made,  or  not  reserving  the  accustomed  yearly 
U^es^&c**^^^  ^^^^  (^)'  '^^  ^o^^>  payable  yearly  during  the  term,  though  valid 
during  the  life  of  the  corporation  sole  (a),  or  of  the  head  of  the 
corporation   aggregate  (J),  by  whom  they  were  granted,  are 
voidable  by  his  successor  (c),  but  may  be  confirmed  by  his  ac- 
ceptance of  rent  from  the  lessee. 
1-4  &  15  Vict,       No  lease  of  lands  acquired  by  an  ecclesiastical  corporation 

t'    ,''  imder  this  act  can  be. granted  by  such  corporation  otherwise 

Lianas  ao-  °  •'  ^  . 

quired  vmder  than  from  year  to  year  or  for  a  term  of  years  in  possession  not 
be  leasedfor  exceeding  fourteen  years,  and  subject  to  the  conditions  mentioned 
fourteen  ia  the  statute ;  but  such  corporation,  with  the  approval  of  the 

church  estates  commissioners,  may  grant  mining  or  buHdiag 
leases  upon  such  terms  as  the  commissioners  may  think  fit. 
21  &  22  Vict.        Similar  provisions  are  contained  in  this  statute  regarding 
''■  lands  acquired  under  it. 

23  &  24  No  lands  assigned  as  the  endowment  of  any  see  imder  this 
Lands  assign-  ^  ^^'^  ^^  leased  otherwise  than  from  year  to  year  or  for  a  term 
ed  as  endow-  not  exceediug  twenty-one  years,  subject  .to  certain  conditions, 
may  te  But,  with  the  approval  of  the  estates  committee  of  the  ecclesi- 
twenty^-one  ^-stical  commissioners,  mining  or  building  or  other  leases  may 
years.             be  granted  upon  such  terms  as  they  may  think  fit. 

24  &  25  Vict.  It  shall  not  be  lawful  for  any  prebendary  of  any  prebend 
26  Vict.  0.52.  (^°t  being  a  prebend  of  any  cathedral  or  collegiate  church). 
Leases  by  rector,  vicar,  perpetual  curate  or  incumbent,  who  after  the 
rector°^&^'     passing  of  this  act  (6th  August,  1861)  may  become  possessed  of 

or  entitled  to  any  manors,  lands,  tenements  or  hereditameats 
belonging  to  any  ecclesiastical  benefice  in  England,  to  make 
any  grant  by  copy  of  court  roll  or  lease  of  any  such  manors, 
lands,  &c.,  in  consideration  of  any  fine,  premium  or  foregitt,  or 
in  any  other  way  than  under  the  provisions  of  the  statutes  5  &  6 
Vict.  0.  27;  5  &  6  Vict.  c.  108;  21  &  22  Vict.  c.  57. 
18  Eliz.  0. 11.  Leases  made  by  the  ecclesiastical,  spiritual  or  coUegiate  persons 
Ease^fe^"*      mentioned  in  stat.  13  Eliz.  c.  10,  of  any  of  their  ecclesiastical, 

strained. 

(»/)  Stats.  14  Eliz.  u.  14;  39  Eliz.  Salisbury's  case,  10  Co.  Eep.  58  b,  60b. 
c.  5,  s.  2.  ih)  Co.  Litt.  45  a. 

(z)  Doe  V.   Yarborough,   7  Moore,  (c)  Pennington  v.  Cardale,  3  H.  & 

258;  1  Eing.  24;  39  &,40  Geo.  3,o.41.      N.  656,  666;  27  L.  J., Exch. 438 ;  Doe 

[a)  2  Shep.  Touch.  283;  Bishop  of      v.  Taniere,  12  Q.  B.  998;  18  L  J    Q 

B.  49. 
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spiritual  or  collegiate  lands,  -tenements  or  hereditaments,  whereof     Chai.  rv. 
any  former  lease  is  in  being  not  to  he  expired,  surrendered,  or        ^™' 


ended  -within  three  years  next  after  the  making  of  any  such 
ne-w  lease,  are  void  (d). 

No  ecclesiastical  corporation,  sole  or  aggregate,  can  grant  any  6  &  7  Will,  i, 
ne-w  lease  by  -way  of  rene-wal  of  any  lease  -which  has  been  pre-  "'     '*'' 
-yiously  granted  for  t-wo  or  more  Uyes,  until  one  or  more  of  the  leases  only- 
persons  for  -whose  lives  such  lease  has  been  made  shall  die,  and  ^f^^^  certain 
then  only  for  the  surviving  lives  or  life  and  for  such  ne-w  Kfe  or 
lives  as,  together  -with  the  life  or  lives  of  such  survivor  or  sur- 
-vivors,  shall  make  up  the  number  of  lives  (not  exceeding  three 
ia  the  -whole)  for  -which  such  lease  has  been  originally  made. 
Leases  originally  granted  for  forty  years  may  be  rene-wed  after 
fourteen  years  have  expired ;  leases  for  thirty  years  after  ten 
years ;  and  leases  for  twenty-one  years  after  seven  years.    But 
where  it  is  certified  that  for  ten  years  past  such  has  been  the 
usual  practice,  leases  may  be  renewed  at  shorter  periods.   Leases 
granted  for  terms  of  years  cannot  be  renewed  for  lives. 

Such  being  the  general  provisions  of  the  various  statutes 
relating  to  ecclesiastical  leases,  it  remains  to  indicate  such  of 
the  more  special  provisions  as  are  of  principal  importance. 

Now  the  particular  or  special  conditions  prescribed  by  the  32  Hen.  8,  _ 
enabHng  statute  of  Hen.  VIII.  are  principally  the  following : —  conitioM^"^^ 

I.  The  lease  must  be  made  by  indenture.  imder. 

II.  There  must  be  no  old  lease  in  existence  at  the  time,  unless 
it  may  expire  -within  a  year  from  the  making  of  the  new  lease. 

m.  The  lease  must  not  be  in  reversion. 

A  lease  in  Teversion  cannot  be  granted,  though  it  be  made  to 
determine  -within  twenty-one  years  or  three  lives ;  and  though 
an  interest  for  either  of  those  periods  may  be  granted,  it  cannot 
be  done  by  means  of  two  leases,  one  to  take  effect  after  the 
determination  of  the  former  (/). 

rv.  The  lands  must  have  been  commonly  letten  to  farm  by 
the  space  of  twenty  years  before. 

Lands  let  for  eleven  -vears  at  one  time,  or  at  different  times  "Commonly 

^  '  letten " 

within  that  period,  -will  be  sufGlcient ;  and  a  tenancy,  by  deed  or  meanmg  of. 

parol,  from  yeax  to  year,  or  at  -will,  mU  satisfy  the  statute  (g). 

Waste  land  which  has  never  been  inclosed,  and  which  has 

never  been  let  at  aU,  cannot,  of  course,  be  demised,  so  as  to  bind 

a  successor  (h). 

[d)  SeeTivian  v.  Romberg,  3  Bing.  Bam.  &  C.  426. 
N.  0.  311.  {g)  Tustian  v.  Roper,  Jones,  29;  Co. 

(«)  Explained  ty  stat.  6  &  7  Will,  i,  Litt.  44  b;  6  Eep.  37;  Cro.  Jac.  76. 
c.  64.  {h)  Doe  d.  Tennyson  v.  Lord  Tar- 

(/)  Doe  d.  Sutton   v.  Harvey,   1  borough,  1  Bing.  24. 

B.  G 
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Chap.  IV. 
Sect.  1. 


Power  ex- 
tends only  to 
"opened 
mines." 


Demise  of 
separate  par- 
cels at  one 
rent,  under 
39  &  40  Geo. 
3,  0.  41. 


1  Eliz.  c.  19; 
13  Eliz.  c.  10, 
— special  con- 
ditions under. 


It  is  not  necessary  that  tlie  letting  should  have  taken  place 
mthin  twenty  years.  It  has  been  held  sufficient  if  the  lands 
were  let  thirty-two  years  ago  («). 

Copyholds  are  said  not  to  be  within  the  act  {k).  But  this  has 
been  disputed  [1). 

Y.  The  lease  must  not  be  made  without  impeachment  of  waste. 

It  will  follow,  therefore,  that  only  opened  mines  can  be  demised 
under  this  statute. 

It  is  not  necessary  to  express  that  the  lessee  shall  be  punishable 
for  waste.  It  may  be  implied  by  law ;  as  when  a  lease  is  made 
for  three  lives,  the  cestui  que  vie  may  be  punished,  as  an  occupant, 
under  the  Statute  of  Grloucester. 

VI.  The  lease  must  not  be  made  for  more  than  twenty-one 
years  or  three  lives  from  the  day  of  the  making  of  it. 

YII.  There  must  be  reserved  to  the  lessors,  and  to  those  in 
reversion,  so  much  yearly  rent  at  the  least  as  has  been  accustom- 
ably  paid  within  twenty  years. 

More  than  the  accustomed  rent  may  be  reserved  («»). 

The  mode  of  reservation  need  not  be  strictly  expressed 
according  to  the  language  of  the  statute. 

It  was  a  doubtfid  question  whether  two  parcels  of  land  not 
usually  let  together  could  not  be  joiued  ia  one  lease,  with  a 
reservation  of  one  rent,  and  lice  versa,  whether  lands  could  be 
divided,  and  a  pro  rata  reservation  made  for  each  parcel.  These 
doubts  affected  aU.  the  lessors  under  the  Statute  of  Henry  and 
some  private  powers.  With  respect  to  ecclesiastical  persons  and 
eleemosynary  corporations,  the  latter  point  has  been  set  at  rest 
by  the  stat.  39  &  40  Geo.  3,  c.  41,  by  which  it  is  enacted,  that  the 
several  rents  on  any  separate  demises  shall  be  taken  to  be  the 
ancient  rents  within  the  meaning  of  the  statutes,  provided  that 
the  aggregate  rents  shall  not  be  less  than  the  accustomed  rent, 
or  be  each  proportioned  to  the  value  of  the  property  demised. 
This  act  does  not  extend  to  leases  made  by  the  other  persons 
mentioned  in  the  Statute  of  Henry,  viz.  tenants  in  tail,  and 
husbands  seised  in  right  of  their  wives.  Neither  does  it  authorize 
the  joint  demise  of  lands  usually  let  separately  at  a  rent  equal  to 
the  whole  of  the  sepaarate  rents  («)j 

The  particular  requisitions  of  the  statutes  of  1  EKz.  c.  19  and 
13  Eliz.  c.  10,  were  that  the  leases  should  be  restrained  within 
a  period  of  twenty-one  years  or  for  three  lives,  that  they  should 

(i)  PemUe  ».  Sterne,  Sir  T.  Raym.  [m)  Co.  Litt.  44  b;  Threadneedle  v. 

165;  1  Lev.  212;  Keb.  213;  1  Sid. 416.  Lyniam,  1  Mod.  203;  2  Mod.  57;  3 

Uc)  Rowden  v.  Malster,  Cro.  Car.  44 :  Keb.  192,  595 ;  PoUexf .  176 ;  1  Freem. 

Gilb.  Ten.  179,  185.  ,  92,  179. 

(Vj  2  AVatkms  on  Oopyliolda,  194.  [n]  See  sect.  2. 
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tegin  from  the  time  of  making,  and  reserve  the  old  accustomed  Chap.  rv. 

,  1  X  Sect.  1. 

yemy  rent. 


It  has  been  ohserved  by  Lord  Hale,  that  the  Statute  of 
Henry  YIII.  was  a  pattern  for  the  exposition  of  the  exceptions 
of  the  stat.  13  EHz.  (o).  This  opinion  has  been  followed  on 
many  occasions,  and  also  extended  to  the  stat.  1  Eliz.  o.  19.  It 
ha,s  thus  been  held,  that  leases  under  the  latter  statutes  must  be 
made  by  indenture;  that  the  words  "aecltstomed  rent"  imply 
that  the  lands  must  have  been  "  customarily  letten." 

It  has  been  also'  held,  that  leases  under  the  two  statutes  of 
Elizabeth  must  be  made  so  far  in  analogy  to  the  Statute  of 
Henry  YIII.  as  not  to  be  without  impeachment  of  waste  [p). 

Those  statutes  are  silent  upon  the  subject  of  waste;  but  in  the  Dean  and 
case  of  The  Bean  and  Chapter  of  Worcester  {q),  which  arose  upon  jjT-ofJster's 
the  construction  of  the  stat.  13  EHz.,  it  was  decided  that  deans  case,— as  to 
and  chapters  are  restrained  from  authorizing  acts  of  waste  by  opened  mines. 
the  supposed  equity  of  the  statute,  the  preamble  of  which  declares, 
that  long  and  unreasonable  leases  were  the  chiefest  causes  of 
dilapidations,  and  the  decay  of  aU  spiritual  livings  and  hospi- 
tality (g').    It  would  appear,  therefore,  that  no  lease  could,  under 
these  statutes,  be  made  by  any  ecclesiastical  persons  or  eleemosy- 
nary corporations,  so  as  to  authorize  the  lessees  to  work  new  or 
unopened  mines  or  quarries  (r).     Such  a  lease,  however,  would 
be  voidable  only,  and  not  void.     Although  not  made  void  by 
the  restraining  statutes,  nor  made  valid  by  the  enabling  statute 
of  Henry,  it  would  stiU.  exist  as  a  lease  at  common  law.' 

No  leases  for  Kves  or  years  could  be  made  by  any  of  the  colleges  18  Eliz.  o.  6, 

in  the  IJniversities  of  Cambridge  or  Oxford,  nor  by  the  colleges  of  j^a^e^^by  tmi- 

Winchester  or  Eton,  unless  one-third  of  the  old  rent  were  reserved  versities  and 

in  wheat  or  malt,  reserving  a  quarter  of  wheat  for  every  6s.  8d., 

or  a  quarter  of  malt  for  every  5s.,  and  for  default  thereof,  in 

ready  money,  after  the  rate  of  the  best  wheat  and  malt  in  the 

markets  of  Cambridge,  Oxford,  Winchester  and  Wiadsor,  the 

next  market  day  before  the  rent  became  due  (s).     But  this 

*  statute  is  wholly  superseded,  if  not  virtually  repealed,  by  the 

subsequent  acts  hereinafter  mentioned. 

It  has  been  seen  that  when  lands  already  in  lease  are  demised  "Concurrent 

^     ''     '    '  Lease  " 

again  i  before  l^e  expiration  of  the  previous  term,  and  the  latter  j^^^  f'^r  for- 

lease  confers  a  contemporaneous  interest , with  the  first,  the  lease  bidden; 

la6tgra,nted.is  called  a  .concurrent  lease.     Wben  persons  are 

(o)  Morrice*.  Antrobus,' Hard.  325.  %),  Dean  and  Chapter  of 'Worcester's 

-     (^)' See  Bacon's  Abr.  Hieases,  E.,      case,  6  Co.  Rep.  37. 
Eule8;Doe<?.  Tfemiys6u*.  LdrdTar-  (r)  Doe  <?.   Brummell  v.   Collinge, 

borougli,  7  Moo.  258.' ,  supra. 

(s)  18  Eliz.  c.  6. 

g2 
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Chai>.  rv.     empowered  to  grant  such  leases  to  the  full  extent,  it  is  obvious 

^^™"  ^-      that,  by  the  repeated  exercise  of  this  power,  they  may  be  enabled 

to  postpone  the  possession  of  those  claiming  under  their  successors 

tiU  the  expiration  of  the  full  periods  allowed  by  law. 

And.  how  far        It  has  ncTcr  been  contended  that  the  Statute  of  Henry  Till. 

penm  e  .       authorized  the  grant  of  concurrent  leases.     They  are  evidently 

excluded  by  the  provision  requiring  all  old  leases  to   expire 

within  a  year  after  the  making  of  the  new  lease. 

But  it  has  been  decided,  that  the  statute  of  1  Eliz.  c.  19,  which 
applies  solely  to  archbishops  and  bishops,  does  not  forbid  the 
making  of  concurrent  leases  (t),  although  it  has  been  held  to 
prohibit  leases  in  reversion  (««). 

The  statute  of  13  Eliz.  c.  10,  which  applies  to  all  ecclesiastical 
persons,  whether  corporations  aggregate  or  sole,  is  silent  upon 
the  subject;  but,  by  the  statute  18  Eliz.  c.  11,  all  persons  included 
in  the  statute  of  13  Eliz.  were  disabled  to  grant  any  leases  of 
lands  in  which  there  were  any  former  leases  which  should  not 
expire  or  be  surrendered  within  three  years  after  the  making  of 
the  new  leases ;  and  therefore  it  is  only  within  this  period  that 
concurrent  leases  may  be  granted  by  these  ecclesiastical  persons; 
and  the  surrender  must  take  place  at  some  time  within  the  three 
years  («). 
6  &  7  Wiu.  4,  But  the  power  to  grant  concurrent  leases,  and  also  new  leases, 
Limiting  re-  before  the  expiration  of  the  old  ones,  has  siace  been  restrained 
"^Ition'o/^"  ^^  ^  recent  statute  (y).  By  that  act,  no  archbishop  or  bishop, 
seven  years  or  ecclesiastical  Corporation,  sole  or  aggregate,  dignitary,  canon  or 
Uves"-  *  ^  prebendary,  or  other  spiritual  person,  nor  any  master  or  guardian 
of  any  hospital,  shall  grant  any  new  lease,  bp  way  of  renewal  of 
any  lease,  which  shall  have  been  previously  granted  of  the  same 
for  two  or  more  Hves,  until  one  or  more  of  the  persons  for  whose 
lives  such  lease  shall  have  been  so  made  shall  die,  and  then  only 
for  the  surviving  lives  or  life,  and  for  such  new  Me  or  lives,  as 
together  with  the  life  or  lives  of  such  survivor  or  survivors 
shall  make  up  the  number  of  lives,  not  exceeding  three  in  the 
whole,  for  which  such  lease  shall  have  been  so  made  as  afore- 
said; and  when  any  such  lease  shall  have  been  granted  for 
twenty-one  years,  no  new  lease  by  way  of  renewal,  or  (in  the 
case  of  archbishops  and  bishops)  concurrently  therewith,  shall 
be  granted,  until  seven  years  of  such  lease  shall  have  expired ; 
and  when  any  such  lease  shall  have  been  granted  for  years,  no 

(«)  Fox  V.  CoUyer,  And.  65,  pi.  140  ;  (»)  Bridg.  by  Ban.  136. 

Mo.  107,  pi.  251;  Bridg.  by  Ban.  596;  [x]  Moor,  876;    Co.  Litt.  45  b^,   2 

Evans  V.  Asenith,  ibid.  610;  Lepur  v.  Brownl.  134,  148,  164. 

"Wroth,  1  Leon.  38;  Giindall's  case,  4  (y)  6  &  7  Will.  4,  co.  23,  64. 
Leon.  73. 
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lease  hj  way  of  renewal  or  otherwise  shall  be  granted  for  any    Chap.  IV. 
Hfe  or  Kves.  ^^°'-  ^- 


But  if  it  lias  teen  the  usual  practice  to  renew  leases  for  years  Unless  usual 
at  shorter  periods  than  seven  years,  a  renewed  lease  may  be  more  Uberal. 
granted  conformably  to  such  usual  practice,  if  the  usage  is 
proved  to  the  satisfaction  of  the  archbishop,  in  leases  granted  by 
him  or  by  a  bishop,  and  in  other  ecclesiastical  leases,  to  the 
satisfaction  of  the  archbishop  and  also  of  the  bishop,  and  is 
certified  accordingly. 

"When  estates  held  under  leases  are  sublet  to  difEerent  under-  i  Geo.  2,  o.  28, 
tenants,  the  origiual  lease  could  not  properly  be  renewed  without  ~«f  i^"*""^ 
a  surrender  of  all  the  subleases.     Any  of  the  subtenants  might  render  of  the 
thus  prevent  a  renewal  by  refusing  to  surrender.     This  was  "^  e^^^^ses. 
remedied  by  the  act  4  Greo.  2,  e.  28,  s.  6,  by  which  it  is  enacted 
that  the  new  lease  shall  be  valid  and  good,  without  a  surrender 
of  the  underleases ;  and  aU.  persons  are  to  retain  their  respective 
rights  and  remedies. 


Under  the  more  recent  enabliug  acts,  and  more  especially  5  &  6  Viot. 
under  the  statute  5  &  6  Yict.  c.  108,  which  may  be  considered  mod^em^e- 
the  principal  modem  statute  upon  the  matter,  ecclesiastical  cor-  strictions 

, .  /  1       1  J    T  0       1  j_  upon  leases  of 

porations,  aggregate  and  sole,  may  grant  leases  tor  long  terms  church  lands, 
of  years,  under  certain  restrictions  (z). 

Water,  way-leaves,  watercourses,  railways,  and  other  ways,  (i.)  Eights  of 
either  subterraneous  or  over  the  surface,  store-yards,  wharfs,  '^^^'  ^*  ^^' 
and  other  like  easements  or  privileges,  may  be  demised  for  any 
term  not  exceeding  sixty  years,  in  possession,  and  not  in  rever- 
sion, at  the  best  yearly  rents,  payable  half-yearly  or  oftener, 
either  in  the  shape  of  a  fixed  sum  of  money,  or  by  way  of  toll 
or  otherwise,  without  fine  or  foregift,  other  than  any  provision 
obligiug  the  lessee  to  repair  any  roads  or  ways,  or  to  keep  open 
or  use  in  any  specified  manner  any  water  or  watercourse,  subject 
to  a  power  of  re-entry  on  non-payment  of  rent,  and  to  the 
execution  of  counterparts,  and  with  power  to  insert  any  other 
covenants  and  terms  not  inconsistent  with  those  required  to  be 
reserved  or  contained  {a). 

Mines,  miuerals  and  quarries,  with  the  right  of  working,  and  (2.)  Mines  and 
of  working  any  adjacent  mine  by  way  of  outstroke  or  other  S^^fuyf 
underground  communication,  and  with  such  land  and  rights 
of  way  and  other  rights  for  opening  and  working  the  mines 
demised,  and  carrying  away  the  produce,  or  otherwise  incident 

(i)  6  A  6  Vict.  0.  108.  (a)  5  &  6  Viot.  o.  108,  a.  i. 
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Chap.  rv.  to  miniiig  operations,  as  shall  he  deemed  expedient,  may  also 
^^°'^-  ^-  be  demised  for  any  term  not  exceeding  sixty  years  in  possession. 
Every  lease  shall  contaia  sucli  reservations  by  way  of  rent, 
royalty,  or  share  of  the  produce  in  kind,  and  such  powers,  pro- 
visoes, and  covenants,  as  shall  be  approved  by  the  ecclesiastical 
commissioners,  due  regard  being  had  to  the  custom  of  the 
country  or  district,  and  no  fine  shall  be  taken  (5). 

A  portion  of  the  improved  value,  being  not  more  than  three- 
fourths,  nor  less  than  one-half,  is  payable  to  the  commissioners, 
and  the  rest  to  the  incumbents. 

Every  lease  must  be  made  with  the  consent  of  the  eccle- 
siastical commissioners,  and  also,  as  to   any  benefice,  of  the 
patron.     All  consenting  persons  are  to  be  parties  to  the  lease  (c). 
14  &  15  Vict.       By  an  act,  14  &  15  Yict.  c.  104,  s.  9,  amended  by  24  &  25 
mii^gTeases  ^^°*-  ^-  ■'■^^»  ^°  ^^  *°  include  rectors  and  other  incumbents, 
under.  any  eicclesiastioal  corporation,  with  the  approval  of  the  church 

estates  commissioners,  may  grant  mining  or  building  leases, 
for  such  considerations,  upon  such  terms,  and  generally  in  such 
manner  as  such  commissioners  may  think  fit;  and  they  may 
require  any  portion  of  the  rent  to  be  invested  and  disposed  of  in 
like  manner  as  the  moneys  arising  from  sales  under  the  act. 
Preiuimns  in        These  aots  have  been  amended  by  21  &  22  Vict.  c.  57,  by 
numng  eases,  .^^j^gj^  {•(;  £g  ^.eclared,  that  leases  of  lands,  mines  and  other 
property  may  be  made  for  premiums  or  such  other  Considera- 
tion, and  in  such  manner,  in  all  respects,  as  the  ecclesiastical 
commissioners  shall  think  advisable. 
23  &  24  Viot.       By  another  amending  act,  23  &  24  Vict.  c.  124,  the  mines 
J^iiSgTeases  ""^^^^  ^W  lands  assigned  as  the  endowment  of  any  see  may  be 
under.  demised  by  the  archbishop  or  bishop,  with  the  approval  of  the 

estates  committee  of  the  /  ecclesiastical  commissioners,  for  such 
terms  and  generally  ia  such  manner  as  the  committee  may 
think  fit,  with  power  to  reserve  any  portion  of  the  rent  to  the 
commissioners.  In  carrying  out  the  powers  of  leasing  mines 
generally,  regard  is  to  be  had  to  the  value  of  existing  leases, 
which  are,  in  the  case  of  leases  for  years,  to  be  considered  to  be 
extended  to  the  11th  October,  1884,  at  the  accustomed  rate  of 
fine.  In  the  case  of  leases  for  lives  the  actual  value,  if  beyond 
that  time,  is  to  be  estimated  according  to  life  tables.  Any 
differences  between  miniag  lessees  and  the  lessors,  as  to  any 
extension  of  term,  may  be  referred  to  arbitration,  at  the  option 
of  either  party. 
Abridgment        By  an  act,  24  &  25  Vict.  0.  105,  no  prebendary  (except  of  a  ' 

of  customary 

(S)  5  &  6  Vict.  u.  108,  s.  6.  (c)  See  sects.  20,  21. 


1    MINERALS   WITHIN   OR  UNDER  CHURCH  LANPS.  87 

cathedral  or  collegiate  chiirch),  rector,  vicar,  perpetual  curate.     Chap.  rv. 
or  incumbent,  can  make  any  leases  tmder  any  custom,  or  in  any  '^'  ^' 


other  manner  than  uuder  '5  &  6  Vict.  cc.  27  and  108,  and  21  &  22  leasing 
Yict.  0.  57.     The  rights  of  present  incumbents  are  reserved,        P°"^''™- 

By  29  &  30  Vici.c.  81,  the .  Isle  of.  Man  is  thenceforth  Isle  of  Man. 
excluded  from  ^  the  operation  of  the  ecclesiastical  leasing  acts, 
5  &  6  Yict.  c.  108,  and  21  &  22  Vict.  o.  57. 

I3y  another  enabling  act,  21  &  22  Vict.  c.  44,  the  Universities  The  XTniver- 
of' Oxford,  Cambridge,  and  Durham,  and  their  Colleges,  and  the  lOTd^Camf* 
Colleges  of  Winchester  and  Eton,  may  make  leases  of  mines,  bridge  and 
■way-leaves,  and  water-rights.  This  act  is  extended  by  23  &  24  the  Colleges 
Vict.  c.  59,  by  which  the  powers  are  vested  ia  the  Copyhold  Wi^*?"^"'^ 
Commissioners. 

The  tithe  lead  ore  of  the  rectories  of  Stanhope  and  Wolsiug- 
ham,  Durham,  is  now  vested,  by  21  &  22  Vict.  c.  58,  in  the 
Ecclesiastical  Commissiqners,  as  part  of  the  common  fund. 


By  11,  Vict.  c.  13,  aU  ecclesiastical  persons,  aggregate  and  Corporations 
sole,  and  all  other  corporations,  colleges  and  hospitals,  may  weUecclesias- 
demise  mines  and  minerals  for  any  term  not  exceeding  forty-  tioal  as  other, 
one  years,  at  the  best  and  most  improved  rent,  without  fine  or 
foregift. 

Although  defective  leases  under  the  powers  of  private  persons  No  relief  in 
are,  ia  certaiu  cases,  aided  by  courts  of  equity,  yet  such  relief  ^efeuti^^^™^* 
has  never  been  applied  to  ecclesiastical  leases.     It  was  decided,  excessive 
in  an  early  case,  that  a  lease  not  warranted  by  the  statute  of  statutory 
Henry  VIII.  should  not  be  supported  in  equity  by  showing  po^^ersof 
good  matter  for  its  interference.     No  meritorious  or  valuable 
consideration  will  dispense  with  the  requisitions  of  the  statutes  {d) . 


It  would  appear  that  at  the  present  day  ecclesiastical  corpora-  Powers  of 
tions,  whether  aggregate  or  sole,  cannot  alienate  their  lands  ^     ^' 
otherwise  than  by  way  of  lease  in  the  manner  and  to  the  extent 
and  subject  to  the  restrictions  above  stated, — that  is  to  say, 
they  cannot  alienate  by  sale,  save  in  the  exceptional  cases  next 
hereinafter  mentioned : — 

(1)  Under  the  statutes  38  Geo.  3,  c.  60,  and  39  Geo.  3,  cc.  Forredemp- 
6  and  21,  ecclesiastical  lands  may  be  sold  for  the  redemption  of  ^°^^  ° 

(<?).  EosweU's  case,  1  Eoll.  Ahr.  370,      Hospital  (Goyemors)  v.  Knotts,  L.  E., 
pi.  '6.    See  Gowp.  267;  2  Burr.  1146;       5  Ch.  Div.  1'76  ;  stsieA.' infra,  p.  91. 
2  Freem.  224 ;  and  see  also  Magdalen 
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Ckap.  IV. 
Sect.  1. 


Eor  any  public 
undertaking. 


the  land  tax,  the  last  mentioned  of  these  three  statutes  expressly 
enacting  that  upon  any  sale  under  these  acts,  the  minerals  shall 
be  absolutely  excepted  and  reserved  (d). 

And  (2) :  Under  the  Lands  Clauses  Consolidation.  Act,  1845 
(8  Vict.  c.  18),  the  7th  section  of  which  enacts  that  'it  shall 
be  lawful  for  the  persons  in  the  now  stating  section  mentioned, 
and  particularly  for  (among  others)  all  corporations,  to  sell, 
convey  and  release  lands,  or  any  estate  or  interest  therein,  to 
the  promoters  of  the  undertaking,  and  to  enter  into  all 
necessary  agreements  for  that  purpose.  Usually,  however,  the 
mines  and  minerals  are  excepted  in  any  such  sales  (e). 


Powers  of 

enfranohise- 

lueut. 


Consents  to. 


Application 
of  proceeds. 


The  act  14  &  15  Yict.  c.  104,  entitled  "Aji  Act  to  facilitate 
the  management  and  improvement  of  episcopal  and  capitular 
estates  in  England,"  contains  (among  other  provisions)  the 
following  provision  regarding  the  enfranchisement  of  ecclesias- 
tical manors : — 

By  sect.  1,  any  ecclesiastical  corporation,  sole  or  aggregate, 
may,  with  the  approval  in  writing  of  the  church  estates  commis- 
sioners, enfranchise  any  copyhold  or  customary  land  held  of 
any  manor  belonging  to  such  corporation ;  and  by  sect.  5,  the 
conveyance  or  assurance  is  to  be  in  the  form  directed  by  the 
church  commissioners,  and  is  to  be  confirmed  by  the  church 
estates  commissioners,  and  no  other  confirmation  is  to  be  needed; 
but  by  sect.  19,  notice  of  the  proceedings  is  to  be  given  to  the 
ecclesiastical  commissioners.  By  the  6th  section,  the  mdneys 
received  upon  any  enfranchisement  are  to  be  applied  for  the 
benefit  of  the  ecclesiastical  corporation  to  whom  the  manor 
belonged. 


Sect.  2. — Charity  Lands, — Minerals  within  or  under. 

il.)  Varieties  of  CJharity  Trustees  and  of  Ctarities; 

(2.j  Jurisdiction  of  High.  Court  of  Justice  over  Charities; 

(3.1  Trustees  may  lease  under  Direction  of  Court; 

(4.)  Jurisdiction  of  Charity  Commissioners  over  Charities; 

(5.1  Trustees  may  lease  with  Sanction  of  the  Commissioners; 

(6.)  Provisions  of  16  &  17  Viot.  c.  137,  regarding  Miuerals  ia  Charity 

Lauds ; 
(7.)  No  EeHef  in  Equity  when  Conditions  of  Charity  Leases   not 

obaerYei.— Magdalen  Sospital  v.  Enotta. 

Diversities  of       Charities  are  of  various  kinds,  and  are  managed  either  by  in- 
ohanties.        diyidual  trustees  or  by  corporations.    The  corporations  managiag 


{d)  "Wilson  V.  Grey,  L.  E.,  3  Eq. 
117. 


(e)  See  Chap.  V.,  infra,  being  the 
chapter  on  Mines  under  Canals,  Rail-- 
■ways.  Waterworks,  &o. 
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them  may  be  either  (1)  ecolesiastioal  or  (2)  lay;  and,  if  lay,  may     Chap.  rv. 
be  either  eleemosynary  or  oiviL  corporations  (e).  '^°^'    ' 

Regarding  ecclesiastical  corporations,  their  general  ownerships 
and  powers  of  alienation  have  been  discussed  in  the  preceding 
section ;  when  they  are  trustees  for  a  charity,  they  will  in  addi- 
tion be  subject  to  the  further  restrictions  or  incapacities  that  are 
mentioned  in  this  present  section. 

Eleemosynary  corporations  are  of  two  general  descriptions, —  oiiarity  oor- 
viz.,  colleges  and  hospitals :  but  the  difference  between  them  is  poratione,— 

'a  r  '^  ^  ^        ^  01  two  classes, 

one  only  of  degree,  both  being  established  and  maintained  for  and  under 
the  well-being  of  indigent  persons.  ,But  a  coUege  is  always  a  i^nagement. 
corporation,  whereas  a  hospital  is  not  necessarily  so.  The  colleges 
of  Oxford  and  Cambridge  are  lay  eleemosynary  corporations. 
All  eleemosynary  corporations  are  visitable ;  on  the  other  hand, 
civil  corporations  are  not  visitable,  but  are  subject  to  the  con- 
trol ,  of  the  Court  of  Queen's  Bench,  now  the  Queen's  Bench 
Division  of  the  High  Court.  But  both  eleemosynary  and  civil 
corporations,  and  in  fact  ecclesiastical  corporatioiis  also,  if  they 
are  trustees  for  a  charitable  purpose,  are  subject  (in  respect  of 
the  execution  of  their  trust)  to  the  control  of  the  Court  of 
Chancery,  or  now  to  the  Chancery  Division  of  the  High  Court, 
and  also  to  the  control  of  the  Board  of  Charity  Commissioners, 
in  the  same  manner  as  individuals,  being  trustees  of  a  charity, 
would  be. 

Now  with  regard  to  the  management  of  charity  estates  under  (i)  Manage- 
the  control  of  Chancery,  there  is  no  positive  rule  of  law  forbidding  ^^^^y  lands 
the  absolute  alienation  thereof ;  but  the  benefit  of  the  charity  is  under  control 
to  decide  (/).     Of  course,  such  a  disposition  would  never  be  Dl-risionof 
made  except  under  the  direction  of  the  Court.     The  Court  has  ^^^  Court, 
power  to  direct  such  a  sale  under  its  general  jurisdiction  upon  ty  charity"  ' 
an  information  as  incident  to  the  administration  of  a  charity  trustees, 
estate,  and   also  upon  summary  petition  under  Sir  Samuel 
Eomilly's  Act  (52  Geo.  3,  c.  101), — and  in  either  case  without 
the  sanction  of  the  charity  commissioners. 

And,  upon  the  principle  that  what  the  Court  would  direct 
trustees  to  do,  the  trustees  may  themselves  do  vrithout  its  direc- 
tion, it  would  seem  to  follow  that  the  trustees  of  a  charity  might 
alienate  in  the  exercise  of  their  own  discretion,  provided  the 
alienation  was  beneficial  to  the  charity,  and  provided  they  can 
find  a  purchaser  with  sufficient  hardihood  to  purchase,  without 
iasisting  upon  (as  he  may  lawfully  insist  upon)  having  the 
direction  of  the  Court  {g). 

(e)  See  generally,  Tudor's  Law  of  (/)    Att.-Gen.    v.    Archbishop    of 

Charitable  Trusts.  Tork,  17  Beav.  495. 

(ff)  Att.-Oen.  ii.Warren,  2  Sw.  302. 
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Chap.  IV.         Again,  witli  regard  to  the  leasing  of  charity  lands,  if  the 
trustees  of  the  charity  have  a  power  of  leasing  generally,  they 


^.)  Leases  of,  j^^y  take  fines  or  reserve  rents,  or  do  both,  according  as  they 
trustees.  deem  most  beneficial  to  the  charity  {h).     And  where  there  is 

no  or  no  sufficient  power  of  leasing,  the  Court  will  authorize 
leases  for  long  terms,  according  to  the  custom  of  the  neighbour- 
hood, and  as  may  appear  beneficial  to  the  charity  («). 
(2)  Manage-  And  with  reference  to  the  management  of  charity  estates 
charity  lands  i^ider  the  control  of  the  charity  commissioners,  it  has  already 
Tr?  ""f  *™^  appeared  that  certain  eleemosynary  corporations  are  restricted  by 
Commis-  the  disabling  statutes  of  ^Elizabeth  above  set  forth;  however, 
sjoners.  .^^^^  q^^  Charitable  Trusts  Acts,  1853  to  1869,  aU  leases,  sales, 

exchanges,  partitions  and  transactions  whatsoever  of  or  concerning 
charity  lands,  if  authorized  by  the  board,  are  valid  and  effectual, 
UnderCharit-  notwithstanding  these  or  any  other  disabling  acts.  Moreover, 
aJTsss!'  bj  sect.  21  of  the  Charitable  Trusts  Act,  1853  (16  &  17  Vict, 
c.  137),  if  ia  any  case  it  appears  to  the  trustees  or  persons  for 
the  time  being  acting  in  the  admiaistration  or  management 
of  any  charity,  or  the  estates  or  property  thereof,  that  any 
part  of  the  charity  lands  may  be  beneficially  let  on  building, 
repairing,  improving  or  other  leases,  or  on  leases  for  working 
any  mine,  or  that  the  digging  for  or  raising  of  stone,  clay, 
gravel  or  other  minerals,  or  the  cutting  of  timber,  would  be  for 
the  benefit  of  any  charity,  or  &c.,  it  is  ijiade  lawful  for  the 
trustees  to  lay  a  statement  or  proposal  before  the  board,  and  the 
board,  if  it  approve  such  statement  or  proposal,  may  authorize 
UnderCharit-  such  leases.  Axtd  by  sect.  29  of  the  Charitable  Trusts  Act,  1855 
Act,  18^,  and  (-"-^  ^  ^^  ^^''*-  ^-  1^4),  a  general  restriction  has  been  imposed 
amending  upon  all  charity  trustees  whatsoever,  that  section  having  enacted 
that  it  shall  not  be  lawful  for  the  trustees  or  persons  acting  ia 
the  administration  of  any  charity  to  make  or  grant,  otherwise 
than  with  the  express  authority  of  Parliament  imder  any  act 
already  passed,  or  of  a  Court  or  judge  of  competent  jurisdiction, 
or  otherwise  than  according  to  a  scheme  legally  established,  or 
otherwise  than  with  the  approval  of  the  board,  any  sale,  &c.  of 
the  charity  estates  or  any  lease  thereof  in  reversion  after  more 
than  three  years  of  any  existing  term,  or  for  any  term  of  life, 
or  in  consideration  wholly  or  in  part  of  any  fine,  or  for  any  term 
of  years  exceeding  twenty-one  years. 

The  provisions  of  the  Lands  Clauses  Act,  1845,  apply  of 
course  to  charity  estates,  when  these  are-  taken  for  any  public 
undertaking. 

(A)  Att.-Gen.  v.  Stamford  (Mayor),  (i)  In  re  Cross's  Charity,  27  BeaT. 

2  Sv.  591.  592. 
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The  lands  and  property  belonging  to  a,  parish  is  vested  in  the     Cnip,  IV. 
churchwardens  and  overseers  of  the  poor,  as  a  body  corporate  {j).      ^^^'  ^" 


Both  the  churchwardens  and  overseers  must  ioin  to  make  a  Churoh- 

,.,-,..  wardens  and 

valid  lease  [k).  overseers, — 

-     It  appears  that  (just  as  ecclesiastical  leases)  so  also  charity  ^^^^^  ^^■ 

leases,  if  made  in  excess  of,  or  without  due  compliance  with, 

the  statutory  powers  of  leasing,  will  not  be  aided  in  a  court  of 

equity.    Thus,  in  the  case  of  The  Magdalen  Hospital  {Governors)  Magdakn 

V.  Knotts  {I),  it  appeared  that  in  1783  the  then  governors  of  the  /ffomrmrs)  v. 

hospital  had  demised  certain  property  belonging  to  the  charity  -2«o««,— no 

to  one  Gilbert,  for  99  years,  at  a  peppercorn  rent ;  that  Gilbert  defective  or 

had  duly  entered  into  possession  under  the  lease,  and  that  he  and  excessive  exe- 

•'       _     _  -"^        _  _  '       _  _  oution  01  leas- 

persons  claiming  under  him  had  been  in  possession  ever  since,  ing  power. 

The  defendant  was  their  sub-lessee  in  possession.  Prior  to  the 
date  of  the  action  nothing  had  been  done  on  the  part  of  the 
lessors  or  their  successors  or  the  plaintiffs  to  avoid  the  lease.  In 
1876  the  plaintiffs  brought  the  present  action,  claiming  to  have 
it  declared  that  the  lease  of  1783  was  void  under  the  statute 
13  EHz.  c.  10,  and  to  recover  possession.  The  defendants 
pleaded  the  Statute  of  Limitations.  But  the  Court  held,  that 
the  lease  was  not  originally  void,  but  only  voidable  at  the  option 
of  the  lessors  or  their  successors;  that  the  present  governors 
had  by  bringing  the  action  exercised  that  option,  and  had  avoided 
the  lease  as  from  the  date  of  issuing  their  writ  in  the  action ; 
and  that,  consequently,  the  Statute  of  Limitations  afforded  no 
defence.  Jessel,  M.  E.,  said  the  person  who  took  a  lease  could  not 
say  that  the  lease  was  void ;  tljis  rule  was  decided  to  apply  to  leases 
taken  from  ecclesiastical  corporations  under  the  enabHng  statute 
32  Hen.  8,  c.  28  {m).  At  that  time  the  bishops  were  absolutely 
entitled  to  the  possession  of  their  sees  during  their  lives,  having 
in  law  the  fee  simple,  but  having  in  fact  only  a  life  estate.  The 
Courts  held,  that  the  bishop  could  not  himself  avoid  the  lease ; 
and  nobody  ever  suggested  that  the  lessee  could  avoid  it.  But 
the  Courts  further  held,  that  the  succeeding  bishop  could  avoid 
the  lease,  if  he  chose  to  do  so,  or  cotdd  confirm  it  for  the  con- 
tinuance of  his  own  interest ;  in  other  words,  that  the  lease  was 
not  void,  but  that  it  was  voidable  at  the  option  of  the  successor. 
Pennington  v.  Cardale  (n)  was  the  latest  decision  to  that  effect. 
As  against  the  lessee  it  was  valid — ^if  in  no  other  way,  then  at  all 
events  by  estoppel.     The  like  construction  had  been  applied  to 

(J)  69  Geo.  3,  c.  12,  s.  17.  (l)  L.  E.,  5  Ch.  Div.  175. 

(A)  Philips  V.  Pearoe,  5  Bam.  &  C.  (m)  See  4  Bao.  Abr.,  7tli  ed.  761 ; 

433;  8  Dowl.  &  R.  83;  Woodcock  v.  Co.  Litt.  46  a. 
Gibson,  4  B.  &  0.  462.  {»)  3  H.  &  N.  656. 
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Chai.  rv.     tlie  ordinary  avoiding  clause  contained  in  private  leases  for 
Sect.  2.      ij.Q^f,-j^  of  covenant  by  the  lessee ; — althougK  the  words  of  the 


avoidance  clause  were  (like  those  of  the  statutes)  that  the  lease 
should  he  void  "  to  all  intents  and  purposes,"  still  the  Courts  had 
held  that  these  words  meant  only  that  the  lessor  or  person  claim- 
ing imder  him  could,,  if  he  was  so  minded,  avoid  it.  Until  such  act 
of  avoidance,  there  was  possession  under  the  lease,  and  therefore 
no  adverse  possession ;  and  the  Statute  of  limitations,  therefore, 
only  hegan  to  run  as  from  the  act  of  avoidance,  which  in  the 
present  case  was  the  issuing  of  the  writ  in  the  action  (o). 
Limited  relief  It  is  probable  also  that  the  lessor  himself,  and  even  his  lessee, 
tion  of*lea8e  ^^g^*  ^*  ^^^  present  day  be  able  in  efEect  to  escape  from  the 
lease  upon  equitable  grounds, — e.  g.,  by  getting  the  excessive  or 
wrongful  lease  rectified  by  the  Court,  or  a  lease  in  accordance 
with  the  statutes  substituted  for  it. 


Sect.  3. — Mimicipal  Lands, — Minerals  within  or  under. 

(1.)  Provisions  of  tte  Statute  5  &  6  Will,  i,  c.  76. 
(2.)  Provisions  of  Lands  Clauses  Act,  1845. 

Municipal  corporations,  although  the  representatives  of,  and  in  a 
manner  trustees  for,  the  freemen  of  the  municipality,  either  had, 
or  assumed  to  have,  the  power  to  sell,  lease,  or  otherwise  alienate 
the  municipal  property  at  their  own  discretion;  and  many 
alienations  having  been  made  of  an  improvident  kind,  the  act 
of  1835  (5  &  6  Will.  4,  c.  76),  which  was  passed  for  the  general 
regulation  of  municipal  corporations,  imposed  certain  restrictions 
upon  the  exercise  of  the  aforesaid  powers,  these  restrictions  being 
chiefly  the  following : — 
5  &  6  Will,  i,  By  sect.  94,  the  municipal  council  might  not  sell,  alienate  or 
"•  '^S~r.  lease  the  corporate  real  property  (with  certain  long  since  expired 

under.  exceptions)  for  a  longer  period  than  thirty-one  years  from  date, 

save  and  except  with  the  approval  of  the  lords  commissioners  of 
the  treasury ;  and  in  the  case  of  leases  not  exceeding  thirty- 
one  years,  a  reasonable  rent  is  to  be  reserved  without  any  fine ; 
and  in  other  cases,  such  terms  and  conditions  are  to  be  inserted 
in  the  lease  or  alienation  as  the  commissioners  of  the  treasury 
shall  direct. 

But  by  sect.  95,  the  corporation  may  renew  leases  customarily 
renewable  according  to  the  custom,  and  either  with  or  without 

(o)  See  also  Magdalen  College,  Ox-      Att.-Gen.   ».  Payne,    27  Beav.   168; 
ford  V.  Att.-Gen.,  6  H.  L.  Ca.  189;       Lincoln  College  case,  3  Rep.  60  a. 
Att.-Gen.  v.  Davey,  4  De  G.  &  J.  136 ; 
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fine,  in  addition  to  any  rent  that  is  to  be  reserved,  according  as     Chai'.  rv. 

the  custom  has  been,  or  according  to  the  exigency  of  any  deed  '—^ — 

of  grant  to  the  corporation  of  the  lands  in  question;  and  by 
sect.  96,  leases  for  a  term  not  exceeding  seventy-five  years  may 
be  made  for  building  purposes. 

The  act  does  not  contain  any  special  provisions  regarding 
miaes,  minerals  or  quarries  belonging  to  the  corporation ;  but 
they  would,  of  course,  be  comprised  under  the  general  term 
lands  used  in  the  act. 

The  Lands  Clauses  Act,  1845  (8  Vict.  c.  18),  ia  its  15th  8  Viot._c._i8, 
section,  prohibits  these  corporations  from  .  seUiug  to  the  pro-  j^^er!^"  ^°^ 
meters  (who,  however,  may  take  under  the  compulsory  provisions 
of  the  act)  any  of  the  corporate  property,  for  the  sale  of  which 
the  approbation  of  the  treasury  is  necessary,  without  such  appro- 
bation. A  letter  signed  by  the  treasury  secretary  is  a  sufficient 
approbation  {p). 

{p)  Arnold  v.  GraTesend  (Mayor),  25  L.  J.,  Ch.  776. 


(    94    ) 


CHAPTEE  V. 

CANALS,  RAILWAYS,  WATERWORKS,  HIGHWAYS,  &c. : 

MINES,  MINERALS   AND    QUARRIES   UNDER   OR   ADJOINING. 

Sect.  1. — Canals, — Minerals  under  or  adjoining. 

(1.)  ProTisions  of  Canal  Acts  regarding  Minerals; 
(2.)  Prinoipal  Decisions  on  the  same  Acts. 

Sect.  2. — Railways, — Minerals  under  or  adjoining. 

(1.)  Provisions  of  Railway  Acts  regarding  Minerals; 
(2.)  Principal  Decisions  on  tlie  same  Acts. 

Sect.  3. —  Waterworks, — Minerals  under  or  adjoining. 

(1.)  Provisions  of  Waterworks  Acts  regarding  Minerals; 
(2.)  Principal  Decisions  on^tKe  same  Acts. 

Sect.  4. — Highways,  8fc., — Minerals  within  or  under  or  adjoining. 

(1.)  Provisions  of  High-way  and  Turnpike  Road  Acts  regarding 

Minerals ; 
(2.)  Principal  Decisions  on  the  same  Acts. 


Sect.  l.^Canals, — Minerals  under  or  adjoining. 

(1.)  Provisions  of  Canal  Acts  regarding  Minerals; 
(2.)  Principal  Decisions  on  the  same  Acts. 

Usual  pro-  In  the  acts  for  regulating  canal  companies,  it  lias  teen  usual  to 
visions  of  stipulate  that,  in  the  purchase  of  lands  for  the  canal,  the  mines 
and  minerals  shall  still  belong  to  the  old  proprietors,  who  may 
work  within  a  specified  limit  from  the  canal,  and  who  are  then, 
required  to  give  notice  to  the  company  of  their  intention  to 
proceed  further.  The  company  are  empowered,  upon  receiving 
such  notice,  to  enter  and  examine  the  works  to  see  that  they  are 
proposed  to  he  properly  carried  on,  and,  if  they  shall  think  fit, 
to  purchase  the  mines  at  a  valuation  made  vrith  reference  to 
similar  property  in  the  same  vicinity.  Their  decision  to  purchase 
the  mines  or  not  will,  of  course,  chiefly,  if  not  entirely,  depend 
upon  their  apprehension  of  danger  or  of  no  danger  to  their  own 
undertaking,  from  the  working  that  is  proposed  to  he  made  of 
the  minerals.  If  the  company  should  decline  to  purchase,  the 
owners  may  proceed  to  work  the  mines;  and  it  has  been  decided 
in  numerous  cases  that,  in  consequence  of  such  a  refusal  to 
purchase  on  the  part  of  the  company,  the  adventurers  are  not 
responsihle  for  any  damages  which  may  he  occasioned  to  the 
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canal  in  prosecuting  their  works,  nnless  the  loss  is  occasioned  hj      Chaj?.  V. 
working  the  mines  in  an  unusual  and  improper  manner.     The  ^°'^'   ' 


following  cases,  among  others,  express  the  law : — 

The  proprietors  of  the  Wyrley  and  Essington  Canal  Navigation  WyrUy,  ^c. 
had  obtained  an  act  {a),  whereby  (among  other  things)  it  was  ^Braiiey'— 
declared,  that  if  the  company,  after  receiving  notice  of  the  right  of  sup- 
intention  of  the  owner  to  work  the  mine,  refused  to  inspect  it  eluded  Iq 
within  thirty-one  days,  the  owner  might  proceed  to  work  the  °?^*^?Y^1 
mine  under  the  canal  to  within  ten  yards  from  it,  and  if  the  for  subsequent 
company  prevented  him,  they  were  required,  within  three  months,  ^'^^'^'^^^'^  • 
to  purchase  the  minerals  at  a  price,  to  be  ascertained  according 
to  the  valuation  or  sale  of  the  adjoining  mines.     The  owners  of 
the  mine,  on  the  refusal  of  the  company  to  purchase,  continued 
to  work  it  in  the  usual  way  tUl  damage  was  sustained  by  a 
partial  giving  way  of  the  sides  and  bottom  of  the  canal.     An 
action  was  brought  by  the  company  for  the  loss  occasioned  to 
their  canal,  but  it  was  held,  that  the  meaning  of  the  act  of 
parliament  in  requiring  the  owners  of  the  coal  to  give  notice  of 
their  intention  to  work  it,  and  the  liberty  given  to  the  company 
to  inspect  the  works,  and  prohibit  the  owners,  upon  making 
compensation  to  them,  from  working  within  that  distance,  was 
for  the  purpose  of  enabling  the  company  to  purchase  out  the 
right  of  the  coal-owners,  if  they  thought  their  canal  works  likely 
to  be  endangered  by  the  nearer  approach  of  the  miners;  and  that 
if  the  company  declined  to  purchase,  the  coal-owners  were  left 
to  their  common  law  rights,  as  if  no  canal  had  been  made,  and 
they  might  take  every  part  of  their  coal  in  the  same  manner  as 
before  the  passing  of  the  act.    Their  former  rights  had  not  been 
taken  away  by  the  act,  which  had  only  appropriated  the  surface 
of  the  land,  and  so  much  of.  the  soil  as  was  necessary  for  the 
canal,  leaving  the  coal  to  be  enjoyed  by  the  owners  as  before ; 
and  the  legislature  had  only  given  the  land-owners  a  compensa- 
tion for  so  much  of  the  soil  as  they  had  deprived  them  of  (5). 

This  subject  was  fully  discussed  ra.  a  later  ease,  in  which  a  ihidley  Canal 
similar  action  was  brought  by  a  canal  company  against  the  hr-mi^— 
owners  of  a  mine  under  an  aqueduct  belonging  to  the  company,  ^^g^.^^^  ■*■"* 
The  language  of  the  act  of  parliament  (c)  was  considerably  piirohaseof 
stronger  ia  favour  of  the  company.     After  the  usual  clauses,  it  '^^^^  g™^! 
was  enacted,  that  it  should  be  lawful  for  the  owners  of  the  lands  company. 
to  work  aU  mines  and  quarrieSj  provided  that  in  working  them 
W  injury  was  done  to  the  navigation.     About  eight  years  before, 

•  (al  32'  Get).  3,  c.  80.  .  Navigaiion  Co',   v.   Bradley,  7  East, 

.  (*)., Wyrley   and   Essington    Canal      368., 

(c)  16  Geo.  3. 
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Chap.  V.  the  aqueduct  had.  sunk  in  consequence  of  the  defendants  having 
— worked  the  mines  under  it,  and  it  had  been  altered  by  the  com- 
pany, when  the  ground  sunk  a  second  time  in  consequence  of 
the  same  cause,  and  the  aqueduct  becoming  useless,  the  company 
altered  almost  the  whole  line  of  it,  .at  a  cost  of  49^.  16s.  For 
*  this  sum  an  action  was  brought,  and  the  amount  recovered. 
But  it  was  held  by  the  Court  of  Kiag's  Bench,  that  the  defen- 
dants were  not  responsible  for  the  damage  occasioned.  It  was 
observed  by  Mr.  Justice  Bayley,  who  delivered  the  judgment  of 
the  Court,  that  the  plaintiffs  had  no  rights  except  what  were 
given  by  the  act ;  the  defendants  had  the  property  in  the  soil 
and  mines,  and  aU  the  rights  of  enjoying  that  property  before 
the  act,  and  they  stiU  retained  all  that  the  act  had  not  taken 
away.  After  noticing  the  provisions  of  the  sections  relating  to 
the  case,  the  learned  judge  said,  these  provisions  were  for  the 
benefit  of  the  company,  who  were  relieved  from  the  great  expense 
of  buying  the  minerals  along  the  whole  line  of  the  intended 
canal,  in  the  first  instance,  before  it  was  constructed,  and  were 
enabled  to  postpone  the  purchase  of  them  until  the  time  when, 
from  the  state  of  the  market  in  the  neighbourhood,  the  owners 
really  wanted  to  get  them.  When  this  happened,  the  company 
had  an  option,  either  to  buy,  ia  which  case  the  landowner  could 
not  get  the  minerals,  but  was  fully  compensated  for  the  loss  of  that 
right ;  or  not  to  buy,  in  which  case  he  received  no  compensation 
at  all,  and  his  right  to  get  them  ought  to  remain  as  complete  as 
if  no  canal  had  been  made.  In  the  latter  case,  the  canal  company 
had  not  paid  for,  and  ought  not,  therefore,  to  obtain  under  the 
act,  the  right  to  prevent  the  landowner  from  enjoying  his  own 
Meaning  of  property;  and  if  he  exercised  his  right  of  enjoyment,  the  company 
agakfstinimr  ought  to  run  the  risk  of  the  consequences.  The  general  benefit 
tottenavi-  of  the  canal  was  never  considered  in  such  cases.  So  far  the 
provisions  of  the  act  were  clear.  The  doubt  arose  from  the 
proviso,  "  that  in  working  such  mines  and  quarries  no  injury  be 
done  to  the  said  navigation."  If  this  proviso  was  to  be  construed 
literally,  it  was  inconsistent  with  the  preceding  sections.  The  only 
reasonable  mode  of  reconciling  the  proviso  with  those  sections  was 
to  say,  that  the  proviso  was  to  be  construed  with  some  qualification, 
viz.,  either  that  the  party  working  the  mines  was  to  do  no  unne- 
cessary damage  to  the  navigation,  or  no  extraordinary  injury  by 
working  them  out  of  the  ordinary  and  usual  mode.  With  that 
limitation  aU  the  parts  of  the  act  were  consistent  with  each  other  (d) . 

{d)  Dudley  Canal  Navigation  Co.  v.  Co.  v.  Hawksford,  cited  7  East,  371, 

Grazetrook,  1  Bam.  &  Ad.  59.    This  in  which  there  vas  exactly  the  same 

case  is  generally  supposed  to   have  proviso.     See  the  Act  23  Gf«o.  3,  c.  92. 
overruled  that  of  Birmingham  Canal 
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In  another  similar  case,  a  canal  act  had  prohibited  any  working     Caip.  V. 
of  nunerals  -within  twelve  yards  without  the  consent  of  the  com-        ^°^"  ^' 


pany,  with  usual  stipulations  allowing  inspection  to  the  company,  Stourbridge 
power  to  purchase,  &c.    It  was  also  provided,  that  the  right  of  Dudley,'— no 
the  mine-owners  should  not  be  affected,  and  that,  subject  to  the  e^rablVln 
conditions  of  the  act,  they  might  work  all  the  mines  if  no  iujury  *ase  of  refusal 
was  done  to  the  navigation.     The  company  was  served  with      ^™°  ^^^' 
notice,  but  they  did  not  inspect,  nor  prohibit  the  working,  nor 
offer  to  purchase.     The  mine-owner  continued  to  work  in  the 
ordinary  way  within  the  twelve  yards,  and  a  canal  reservoir  was 
damaged.    No  negligence  was  imputed,  except  so  far  as  proper 
support  was  not  left  for  the  reservoir.     It  was  held  iu  the  Ex- 
chequer Chamber  that  the  case  was  within  the  case  last  cited, 
that  the  last  proviso  must  be  construed  in  subordination  to  the 
other  clauses,  and  that  no  action  by  the  company  could  be 
maintaiaed(e). 

By  a  local  canal  act,  no  mine-owner  was  allowed  to  work  under  Swindell  v. 
or  within  twenty  yards  of  any  tunnel.    If  any  such  owner  wished  qJ^^q„  "^ 
so  to  work,  he  was  to  give  notice,  and  the  company,  in  case  of  whether  the 

».  ..  ,  ,.  ,•        ■     n  1   company  is 

reiusmg  permission,  were  to  pay  him  compensation  m  the  usual  bound  to 

way.    The  plaintiffs,  who  held  the  coal  under  a  tunnel  as  lessees,  pi^ohase  uu- 
.,  .  ,         T    ,     -workaole  nos. 

had  covenanted  with  their  lessors  to  work  and  exhaust  the  whole 

of  the  coal,  or  as  great  a  quantity  as  by  working  in  a  diligent 

manner  could  be  got,  except  "  the  ribs  and  pillars  which  must 

necessarily,  or  which  the  said  lessors  might  require  to  be  left." 

The  company  refused  permission  to  work,  and  the  jury  assessed 

a  sum  of  money  to  be  paid  by  them  to  the  plaintiffs  for  ceasing 

to  work.     In  an  action  for  recovery  of  this  sum  the  company 

pleaded,  that  the  mines  so  abandoned  and  the  unworked  coal 

formed  a  rib  within  the  meaning  of  their  covenant,  and  that  the 

lessors  required  the  coal  to  be  left  for  such  rib,  and  that  one 

requirement  effectually  coincided  with  the  other — also,  that  the 

plaintiffs  had  not  ceased  to  work  within  twenty  yards  of  the 

tunnel,  and  that  they  had  abandoned  their  notice,  before  the  jury 

was  summoned,  and  had  worked  within  that  distance.     It  was 

held,  that  the  covenant  only  amounted  to  an  exoneration  of  the 

plaintiffs  from  working  the  whole  of  the  coal — ^that,  even  if  it 

were  strictly  a  covenant,  the  lessors  would  not  have  the  absolute. 

power  of  dictatiiig  where  coal  was  to  be  left,  and  therefore,  thaf 

the  lessees  might  still  work — ^that,  if  an  action  for  breach  of 

covenant  was  brought  by  the  lessors,  the  damages  might  not  be 

commensurate  with  the  value  of  the  coal  worked  out — and  that 

(«)  The  Stourbridge  Canal  Co.  v.  Dudley  (Earl),  30  L.  J.,  Q.  B.108. 
B.  .  H 
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Chap.  V.      tte  notice  could  not  have  been  abandoned  witliout  consent  of  tlie 

^^'^"  ^'      defendants.     The  pleas  were,  therefore,  overruled  (/). 

Principle  of         The  grounds  of  these  decision^  cannot  he  disputed.  .  If  no 

the  decisions.   pa,nal  had  been  made,,  the  owner  would  have  had  the  right  to 

work  his  minerals  without  being  liable  to  injure  the  property  of 

•  others;  and  he  is  not  to  be  deprived  of  that  right,  without  which 

the  mere  right  of  property  in  the  minerals  reserved  to  him  would 

be  worthless,  unless  the  terms  of  compensation  have  extended  to 

the  loss  which  would  otherwise  be  sustained  by  him. 


Sect.  2. — Railways, — Minerals  under  or  adjoining. 

(1.)  ProTisions  of  EaU-way  Acts  regarding  Minerals ;    ,  ,       . 
(2.)  Principal  Decisions  on  the  same  Acts. 

Usual  pro-  Several  provisions  with  respect  to  mines  are  contained  in  the 

■visions  of  rail-  E,ailways  Clauses  Consolidation  Acts  (g).   The  companies  are  not 
■way  acts.  _       •^  _  ,  ^^ '  '• 

entitled  to  any  mines,  except  such  parts  as  are  "necessary  to  be 

dug  or  carried  away,  or  used  in  the  construction  of  the  works," 

unless  they  are  expressly  purchased^and  they  are  deemed,  in 

the  absence  of  express  grant,  to  be  excepted  out  of  the  conveyance 

to  the  company.  The  mines  near  the  railway  are  not  to  be  worked 

for  forty  yards,  if  the  company  arewOliug  to  purchase;  the  value, 

in  case  of  dispute,  to  be  fixed  by  arbitr?ition.     If  the  company 

will  not  purchase,  the  owner  may  work  them,  and  is  made  liable 

for  any  improper  working.    If  the  working  is  prevented  by 

apprehension  of  injury  to  the  railway,  air- ways  and  water-levels 

may  be  cut,  withia  eight  feet  in  height  and  in  width,  but  not 

in  the 'railway  or  the  works.     The  companies  are  req^uired  to 

compensate  for  severance,  interruption  of  continuous  working, 

or  for  working  under  special  conditions  so  as  not  to  injure  the 

railway,  for  minerals  which  are  not  purchased,  and  which  cannot 

be  got  on  account  of  the  railway,  and  for  the  costs  of  making  any 

such  air-ways  and  water-levels.     The  companies  are  empowered 

to  inspect  the  mines,  under  a  penalty  of  2QI.  for  refusal.     If  the 

mines  are  worked  contrary  to  the  act,  the  company  may  give 

notice  to  the  owner  to  adopt  means  for  making  the  railway  safe, 

and,  in  case  of  neglect,  may  take  such  means  themselves,  and 

recover  the  costs  by  action. 

A  local  railway  act  empowered  a  company  to  take  lands, 

(/)  SwindeU  i>.   The   Birmingham  {g)  8  Vict.  c.  20,  ss.  77—83  ;  8  Vict. 

Canal  Navigatign  Co.,  29  L.  J.,  C.  P.       c.  19,  s.  33  (Scotland) ;  14  &  15  Vict. 
3,64.  c,  70  (Ireland). 
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eS6eptilig  the  miries,  on  paying  the  value  of  the  lands  and      Chap.  V. 
mating  compensation  for  damages  sustained  in  the  execution  of 


the  works  or  under  any  of  the  powers  of  the  act,  and  in  making  •'^•T-  ^^'^'ff ., 
alterations  for  the  use  of  the  railway  by  the  owner  of  a  coal  mine,  way  Company, 
The  compensation  was  directed  to  be  fiied  by  agreement,  or,  if  ^^gtobe™' 
necessary,  by  a  jury,  in  which  case  the  compensation  was  to  included  in 
comprise  damages  already  sustained,  and  future  temporary,  per-  pensation. 
petual,  or  recurring  damages;     The  mines  might  be  worked  by 
the  owner,  so  that  no  damage  should  be  done  to  the  railway, 
and,  ia  case  of  damage,  the  owner  .was  to  repair  it  at  his  own 
cost.    Land  was  taken,  and  the  amount  was  agreed  on,  and  paid 
to  the  owner,  without  taking  the  coal  mine  into  account.     The 
owner  afterwards  worked  the  mine,  damaged  the  railway,  and 
found  that  the  mine  could  not  be  worked  without  doing  damage 
to  the  railway,  and  claimed  further  compensation  for  the  sum  it 
cost  him  to  repair  the  damage  done,  and  for  interruption  to  the 
working  of  the  mine.     It  was  held,  that  such  compensation  for 
contingent  loss  should  have  been  claimed  at  the  time  of  the 
original  agreement  or  assessment  {h). 

When  a  canal  or  railway  act  does  not  compel  any  putbhase  by  Beg.  v.  Aire 
the  company,  and  fuU  compensation  has  been  prospectively  given  '^^g^i^atim 
to  the  landowners,  the  latter  may  be  obliged  to  leave  the  minerals  Company,— no 
without  any  further  recompense.'  Thus,  a  canal  act  directed  that,  pensation,  if 
on  the  lands  being  entered,  a  jury  was  to  assess  the  purchase  Sum  damages  in- 
to be  paid,  and  also  what  other  sum  should  be  paid,  either  for  original  com- 
the  damage  which  had  been  previously  sustainedi  or  for  the  future  T^^^^  °^- 
temporary  or  perpetual  continuance  of  any  recurring  damages,  the 
cause  of  which  should  have  been  only  in  part  obviated  or  repaired, 
audi  which  could  or  would  be»  no  further  obviated,  repaired  or 
remedied.  '  AU  the  mines  were  reserved  to  the  landowners,  with 
power  to  work  them,  on  condition  of  doing  no  injury  to  the  canal. 
Power  was  given  to  the  company  to  enter  and  examine  any 
mines,  and  to  require  the  persons  working  to  desist,  if  the  mines 
had  been  worked  in  contravention  of  the  act.     There  were  no 
clauses  for  purchase  of  the  mines,  or  for  compensation.     When 
the  lands  were  taken,  it  was  known  that  there  was  coal  within 
them.    The  purchase  sum  was  agreed  upon,  and  no  question  was 
raised  as' to  any  special  compensation  for  damage.     On  the  coal 
being  begun  to  be  worked  by  a  lessee,  whose  interest  accrued 
after  the  conveyance  of  the  land,  the  company  required  him  to 
desist.    It  was  held,  that  the  lessee  was  not  entitled  to  any 

\K)  R.«iLeedsandSelbyEailwayCo»ipany,3Ad.&E]1.683;  5Nev.&M:.246. 
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compensation,  that  the  clause  as  to  recurring  damages  was  not 
applicable,  and  that  the  original  purchase  sum  must  be  held  to 
have  included  all  compensation  (*). 

AH  future  injuries  are  within  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845.  A  railway  company  and  a 
landowner  had  referred  to  voluntary  arbitration  the  amount  to 
be  paid  for  a  right  of  tunnel  in  full  compensation  for  all  iajury 
to  he  sustained.  A  sum  was  awarded  for  the  right  to  construct,, 
and  for  all  iajury  sustained  hy  reason  of  the  construction  of  the 
tunnel.  A  conveyance  was  then  executed  by  the  landoAvner,  in 
which  the  sum  awarded  was  declared  to  be  in  full  for  the  site  of 
the  tunnel,  and  its  use  for  the  purposes  of  the  company's  act, 
freed  from  all  claims  of  the  grantor.  The  bed  of  the  tunnel 
consisted  of  clay  and  loose  earth,  and  injuries  were  occasioned  to 
the  buildings  on  the  surface  by  subsidence  and  vibration..  The 
landowner  claimed  further  compensation  under  the  above  section. 
But  it  was  held,  that  those  injuries  might  have  been  foreseen 
and  assessed  prospectively  by  the  arbitrator,  and  that  the  plaintifE 
was  precluded  as  well  by  the  construction  of  the  submission, 
award,  and  conveyance,  as  by  the  statute  {h). 

In  compensation  eases  under  the  Lands  Clauses  Act,  the  verdict 
of  a  jury  is  only  conclusive  as  to  amount,  without  prejudice  to  any 
disputed  right  to  resist  the  claim  elsewhere  on  legal  grounds  [l). 
The  same  rule  applies  to  companies  under  acts  containing  special 
provisions  of  the  same  kind  {m). 

When  minerals  are  not  expressly  purchased  \j  a  company, 
and  are,  therefore,  considered  to  be  excepted  out  of  the  conveyance 
under  the  Bailways  Clauses  Act,  the  company  may  prevent  the 
mines  from  being  worked  by  a  subsequent  purchase;  but  they, 
cannot  prevent  the  owners  of  the  mines  from  working  them  if 
no  purchase  is  effected  (n). 

When  a  company  has  only  acquired  the  right  to  make  and 
maintain  a  tunnel  through  land,  without  the  grant  of  the  land 
itself,  they  will  be  subject  to  the  compensation  clauses  in  the 
same  way  as  if  they  had  actually  purchased  the  land;  and, 
therefore,  the  mine-owner  wiU  be  under  no  obligation  to  leave 


(j)  Eeg.  v.  Aire  and  Calder  Naviga- 
tion Company,  30  L.  J.,  Q.  B.  337. 

[k)  Croft  «.  The  London  and  North 
Western  Railway  Company,  32  L.  J., 
Q.  B.  113;  3  B.  &  S.  436." 

(?)  Reg.  1).  The  London  and  North 
Western  Railway  Company,  3B1.  &B. 
443;  23  L.  J.,  Q.  B.  185;  Readj;.  The 
Victoria  Station  and  PimJico  RaUway 


Company,  1  H.  &  0.  826;  32  L.  J., 
Exch.  167. 

(m)  Barber  v.  The  Nottingham  and 
Grantham  Railway  Company,  supra. 

(«)  Fletcher  ».  The  Great  Western 
Railway  Company,  4  Hurl.  &  N.  242; 
28  L.  J.,  Exoh.  147;  29  ibid.  263; 
The  Great  Western  RaUway  Company 
V.  Bennett,  36  L.  J.,  Q.  B.  133. 
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sufficient  support  for  the  tunnel  if  the  company  decline  to      Chap.  v. 
purchase  (o).  ^^°^- 2- 


When  land  can  be  taken  under  the  compulsory  powers  of  ^"f"f7' 
railway  companies,  only  as  a  whole,  and  not  in  part,  a  company  Railway  Com- 
cannot  propose  to  make  a  timnel  under  the  property  without  q^rfi^^p^. 
purchasing  the  surface.     In  cases  of  doubt,  the  construction  of  chase  of 
acts  of  parliament  is  in  favour  of  those  who  seek  to  protect  the  case  of  tinmel. 
land(^). 

In  a  case  of  compensation  under  usual  powers,  an  agreement  SamsUy  Canal 
was  made  by  the  company  with  the  owner  of  a  mine  for  the  Twiiai  — 
purchase  of  the  coal  at  a  certain  sum.     But  the  coal  was  then  oompensatiou 
worked  under  a  lease  from  the  owner,  and  the  compensation  did 
not  include  the  interest  of  the  lessee.     The  coal  under  the  canal 
and  the  towing-path  was  not  comprised  in  his  lease,  but  he  did 
not  know  that  the  company  would  require  any  breadth  of  coal 
on  each  side.     He  knew  he  was  not  to  injure  the  canal,  and  he 
did  not  injure  it ;  but  the  company  did  not  for  many  years  give 
any  notice  as  to  the  quantity  of  coal  to  be  left.     It  was  held, 
that  the  lessee  had  a  right  to  get  the  coal  to  sell  it  for  what  he 
could,  on  paying  the  rents,  and  that,  as  on  this  dealing  there 
might  have  been  profit,  the  lessee  was  also  entitled  to  compensa- 
tion for  the  loss  of  his  interest  in  the  coal  (g). 

In  a  railway  act  passed  in  1830,  the  mines  below  were  excepted,  North  Hastem 

.,1   jL  11  j_  1   _Li  Tj_-         J!  •  -I       '  Eailwaii  Com- 

witn  nul  powers  to  work  them,  on  condition  oi  causmg  no  damage  p^^y  Y.Cross- 
or  obstruction  to  the  railway.    There  were  special  provisions  for  iand,—m- 
repairs,  in  case  of  any  such  damage  or  obstruction,  and  for  the  where  right 
recovery  of  expenses  of  repairs  by  the  company,  in  case  of  -ly^^ytta- 
omission  on  the  part  of  the  landowners.    Under  this  act,  several  tutes  of  com- 
purchases  for  small  sums  had  been  effected  for  a  right  of  tunnel,  '^^^^' 
without  the  grant  of  any  part  of  the  land  itself — and  one  pur- 
chase, which  included  part  of  the  surface,  was  for  a  large  sum. 
Another  act  of  another  railway  company  passed  in  1836,  with 
which  the  f onner  railway  company  was  afterwards  incorporated, 
contaioing  the  usual  clauses  of  exception  of  mines,  notice  of 
intention  to  work,  option  of  purchase,  and 'compensation.     The 
tunnel  was  then  completed  and  opened  for  use.   The  two  railway  , 
companies  were  afterwards  amalgamated  under  an  act  passed  in 
1844,  which  repealed  the  act  of  1830,  but  with  a  proviso,  that 
the  repeal  should  not  annul  or  affect  any  purchase,  conveyance, 
matter  or  thing  theretofore  done  or  executed  under  the  repealed 

(o)  The  London  and  North  Western  Company,  2  De  G-.,  M.  &  d-.  94;  21  L. 

Railway  Company  v.  Aokroyd,  31  L.  J.,  N.  S.,  C.  C.  731. 
J:,  Chano.  588.  (y)  The  Bamsley  Canal  Company  v. 

(p)  Sparrow  v.  The  Oxford,  Wor-  Twibell,  7  Beav.  19;  13  L.  J.,  N.  S., 

ceater  and  "Wolverhampton  Railway  C.  C.  434. 
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Chap.  V.      act.     It  was  also  enacted,  that  all  the  powers  and  provisions  of 
^°^"  ^"  -     the  act  of  1836,  so  far  as  they  were  not  repealed  or  altered  by  this 


act,  or  by  any  statute,  should  extend  to  this  act,  and  to  the  works 
and  lands  of  the  company  of  1830.  The  mines  under  the  railway 
and  the  tunnel  had  been  acquired  by  an  owner,  who  gave  notice 
of  his  intention  to  work  them  under  the  act  of  1836.  The  value 
of  the  minerals  to  be  worked  was  estimated  at  a  large  sum,  and 
it  was  admitted  that  danger  to  the  railway  might  be  occasioned 
in  working  them.  On  a  bill  being  filed  by  the  company,  a  per- 
petual injunction  was  decreed  for  restraining  the  mine-owner 
from  working  the  minerals  either  directly  below  the  railway,  or 
laterally,  so  as  to  injure  it.  It  was  held,  that  the  act  of  1844 
transferred  the  land  to  the  new  company,  with  the  mutual  mineral 
rights  previously  existing,  and  did  not  bring  the  minerals  within 
the  clauses  of  the  act  of  1836 — and  that,  independently  of  this 
view,  a  common  law  right  of  support  was  acquired  under  the 
purchase  of  1830  (r). 
Injuries  By  sect.  81  of  the  Eailways  Clauses  Act,  1845  (8  Yict.  c.  20), 

oo:^?nsation.  ^^  i®  enacted  that,  a  railway  company  shall  from  time  to  time  pay 
to  the  owner,  lessee  or  occupier  of  mines  extending  so  as  to  lie  on 
both  sides  of  the  railway,  all  such  additional  expenses  and  losses 
as  shall  be  incurred  by  s^^ch  owner,  &c.  by  reason  of  the  severance 
of  the  surface  land,  or  of  the  continuous  working  of  the  mines 
being  interrupted,  or  by  reason  of  the  same  being  worked  so  as 
not  to  prejudice  the  railway;  and  the  amount  of  such  losses  and 
,    expenses  is  to  be  determined,  in  cases  of  dispute,  by  arbitration. 
WhiteJwuse  v.   It  was  held,  under  this  section,  in  WMtehouse  v.  Wolverhampton 
tona^Wafs'aii  *'*^  Walsall  Railway  Company  (s),  that  an  arbitrator  appointed  to 
Railway  Com-   ascertain  the  losses  or  expenses  sustained  and  incurred  by  a  mine- 
owner,  by  reason  of  his  land  being  severed,  and  the  working  of 
his  mines  being  interrupted,  rightly  included  in  his  award  items 
of  compensation  for  additional  losses  or  expenses  not  then  actually 
sustained  or  incurred,  but  which  would  necessarily  be  sustained 
or  incurred  in  working  the  mines,  and  which  were  capable  of 
being  immediately  estimated  with  reasonable  certainty. 
Gh-eat  Western       The  case  of  The  Great  Western  Railway  Company  v.  Smith  it) 
pZt^slTt'h,  ^^3^  contrast  with  the  preceding  case.   There  a  railway  company 
—omitted        bought  land  without  the  minerals  thereunder,  and  constructed  a 
^*^bte"^''    railway  upon  the  land.     The  landowner  made  a  lease  for  fifteen 
Sd'''""      ^^^^^  °*  *^®  minerals.     The  lessee  gave  to  the  copipany  notice 
of  his  intention  to  work  the  minerals ;  the  company  gave  him 

{r)  North. Eastern Eail-way  Company  (s)  L.  E.,  5  Exoh.  6. 

V.  Orossland,  2  J.  &  H.  565;  32  L.  J.,  [t]  L.  E.,  2  Oh.  Div".  235. 

Ch,  353. 
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notice,  and  paid  him,  xmder  tlie  Railways  Clauses  Act,  1845,  s.  78,  Chaj?.  v. 
compensation  for  leaving  the  minerals.  The  lessee  fell  iato  arrear  ^°^'  ^' 
with  his  rent,  and  surrendered  the  lease  to  the  landowner.  A 
purchaser  from  the  landowner  gave  to  the  company  notice  of  his 
intention  to  work  the  miaerals,  and  claimed  compensation  without 
regard,  to  the  payment  already  made  to  the  lessee,  and  began  to 
work  the  minerals  so  as  to  endanger  the  railway : 

Held,  that  the  company  had  ohtained  a  right  to  support  from 
the  minerals,  and  that  the  landowner  would  he  restrained  from 
working  the  miaerals,  but  might  obtain  compensation  under 
sect.  6  or  sect..  81  of  the  Railways  Clauses  Act,  1845,  and  might 
have  obtained  compensation  under  sect.  68  of  the  Lands  Clauses 
Act,  1845. 

In  the  ease  oi  Ex  parte  Neath  and  Brecon  Bailioay  Company  (u),  Neath  and 
a  railway  company,  being  desirous  of  entering  upon  and  using  ^''J^Zmpmy, 
lands,  for  the  purchase  of  which  they  had  given  notice  to  treat,  —bond  given 
before  agreement  come  to,  award  made,  or  verdict  given,  made  the  sect,  does  not 
deposit  in  the  bank,  and  gave  the  landowner  the  bond  required  ^^^^nd  to 

^  '  D  J.  compensation 

by  the  85th  section  of  the  Lands  Clauses  Consolidation  Act,  1845;  for  minerals. 
The  company  and  the  landowner  afterwards  appointed  an  arbi- 
trator, who  was  by  terms  of  the  reference  to  assess  the  purchase- 
moneys  to  be  paid  by  the  company  in  respect  of  the  landowner's 
interest,  and  also  the  compensation  for  any  damage  which  might 
have  been  sustained  by  him  by  reason  of  the  execution  of  the 
railway  and  the  works  thereof,  and  which,  by  virtue  of  the  special 
act,  or  the  Lands  Clauses  Consolidation  Act,  1845,  the  landowner 
was  entitled  to  claim  against  the  company.  The  arbitrator,  by 
his  awaird,  found  one  sum  as  purchase-money  for  the  lands  taken, 
and  another  sum  as  compensation  for  the  execution  of  the  works, 
and  found  separately  a  third  sum  as  compensation  in  respect  of 
minerals.  Upon  petition  by  the  company' for  payment  oiit  of 
their^  deposit,  it  was  held,  that  the  bond  given  by  the  railway 
company  did  not  extend  to  securing  the  compensation  for  the 
minerals,  and  that  the  company,  having  paid  the  first  two  sums 
awarded,  had  fully  performed  the  condition  of  their  bond,  and 
were  entitled  to  the  return  of  their  deposit  without  paying  or 
depositing  the  compensation  awarded  in  respect  of  the  minerals. 

In  the  case  of  Ricket  v.  Metropolitan  Railway  Company  {x),  it  MicM  t. 
was  stated,  that  unless  an  injury  to  an  individual,  occasioned  by  jjaiS^'to?- 
the  act  of  a  public  company,  would  have  been  the  subject  of  a  ^««j',— nature 
claim  for  damages  before  the  company  obtained  statutory  powers  for  which 
to  do  that  which  occasioned  the  injtuy,  it  could  not  (unless  ^'^^^^°'' 

(m)  L.  E.,  2  Ch.  Dir.  201.  {x)  L.  R.,  2  H.  L.  175. 
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expressly  so  provided)  be  a  subject  for  compensation  wben 
occasioned  by  something  done  in  tbe  exercise  of  those  powers ; 
and  in  particular  that  no  case  comes  within  the  purview  of  the 
68th  section  of  the  Lands  Clauses  Act,  or  the  6th  section  of  the 
Eailways  Clauses  Act,  unless  m  respect  of  damage  to  the  land 
itself,  beiag  also  damage  which  would  have  been  the  subject  of 
an  action  at  law  before  these  statutes.  A  mere  temporary 
obstruction  (the  cause  of  loss  of  trade  to  an  individual),  occasioned 
in  the  performance  of  some  lawful  and  necessary  work,  would 
not,  under  the  16th  section  of  the  Eailways  Clauses  Act,  be  the 
subject  of  compensation;  because  it  did  not  follow  in  Lord 
Chelmsford's  opinion,  although  it  did  follow  in  Lord  Westbury's 
opinion,  that  because  a  person  might  have  had  a  right  of  action 
before  the  statute,  therefore  he  would,  in  respect  of  the  same 
cause,  have  a  title  to  claim  compensation  after  it.  The  lite 
views,  and  especially  the  particular  view  of  Lord  Chelmsford, 
were  afterwards  substantially  stated  agaia  as  the  true  limits  of 
compensable  iujuries  ia  Beckett  v.  Midland  Railway  Company  {y), 
and  agaia  in  Queen  v.  Metropolitan  Board  of  Works  (z). 


Sect.  3. —  WaterioorJes, — Minerals  under  or  adjoining. 

(1.)  Provisions  of  "Waterworks  Acts  regarding  Minerals ; 
(2.)  Principal  Decisions  on  the  same  Acts. 

In  the  acts  for  the  constitution  and  regulation  of  waterworks, 
it  has  hkewise  been  "usual  to  make  special  provisions  regarding 
miaes  and  minerals  under  or  adjoining  the  works  of  the  imder- 
taking. 
10  Vict.  c.  17.  By  the  statute  10  Yict.  c.  17  (Waterworks  Clauses  Act,  1847), 
it  is  enacted,  with  respect  to  mines  and  minerals,  as  follows;  that 
is  to  say : — ^By  sect.  18, 

Undertakers  The  imdertakers  shall  not  be  entitled  to  any  mines  of  coal,  ironstone, 
not  entitled  to  elate,  or  other  minerals  under  any  land  purchased  by  them,  except  only 
mines  unless  such  parts  thereof  as  shall  be  necessary  to  be  dug  or  carried  away  or  used 
previously  in  the  construction  of  the  water-works,  unless  the  same  shall  have  been 
purchased.  expressly  purchased,  and  all  such  mines,  excepting  as  aforesaid,  shall  be 
deemed  to  be  excepted  out  of  the  conveyance  of  such  lands,  unless  they 
shall  have  been  expressly  named  therein  and  conveyed  thereby. 


And  it  is  further  enacted  by  sect.  22,  that, — 

Except  where  otherwise  provided  for  by  agreement  between  the  under- 
takers and  other  parties,  if  the  owner,  lessee,  or  occupier  of  any  mines  or 
luxKiL  uv,uci.o     Tninerals  lying  under  the  reservoirs  or  buildings  belonging  to  the  under- 
SvTuoti'oe'to   takers,  or  under  any  of  their  pipes  or  works  which  shall  be  under  ground. 


Mines  lying 
near  the 
works  not  to 
be  worked 
until  owners 


LrE,,  3  0.  P.  82. 


(«)  L.  E.,  4  Q.  B.  358. 


MINERALS  UNDER   OR  ADJOINING  .WATERWORKS.  105 

and  shall  be  described  in  the  map  or  plan  -wbich.  shall  be  so  kept  and  Chap.  V. 

deposited  as  hereiabefore  mentioned,  or  witliin  the  prescribed  distance,  if  Sect.'  3.' 
any,  and  if  no  distance  be  prescribed,  -within  forty  yards  therefrom,  be 


desirous  of  ■working  the  same,  such  owner,  lessee,  or  occupier  shall  give  undertakers  of 
the  undertakers  notice  in  ■writing  of  his  intention  so  to  do  thirty  days  ^^^  inteu- 
before  the  commencement  of  -working;  and  upon  the  receipt  of  such  notice  ™'^^- 
it  shall  be  la^wful  for  the  undertakers  to  cause  such  mines  to  be  inspected  Upon  receipt 
by  any  person  appointed  by  -them  for  the  purpose,  and  if  it  appear  to  the  of  notice, 
undertakers  that  the  ■working  of  such  mines  or  minerals  is  likely  to  damage  vmdertakera 
the  said  -works,  and  if  they  be  ■willing  to  make  compensation  for  such  ^^J  take  the 
mines  to  such  o^wner,  lessee,  or  occupier  thereof,  then  he  shall  not  ■work  i>uaes,  making 
the  same ;  and  if  the  undertakers  and  such  o^wner  do  not  agree  as  to  the  oompensatiou 
amount  of  such  compensation,  the  same  shall  be  settled  as  m  other  cases  owners, 

of  disputed  compensation. 

And  hj  sect.  23 — 

If  before  the  expiration  of  such  -thirty  days  the  undertakers  do  not  state  If  company 
their  ■wiUingness  to  treat  ■with  such  o^wner,  lessee,  or  occupier,  for  the  pay-  un-wiUing  to 
ment  of  such  compensation,  it  shall  be  la-wful  for  biTin  to  -work  the  said  treat  for  pay- 
mines,  and  to  drain  the  same,  by  means  of  engines  or  otherwise,  as  if  this  ™6nt  of  corn- 
act  and  -the  special  act  had  not  been  passed,  so  that  no  ■wilful  damage  be  pensation, 
done  to  the  said  ■works,  and  so  that  the  said  mines  be  not  ■worked  in  an  °''"i^''  ™ay 
unusual  manner ;  and  if  any  damage  or  oJ)struction  be  occasioned  to  the  ^Jgg    ^ 
■works  of  the  undertakers  by  the  ■working  of  such  mines  in  an  unusual   „ 
manner,  the  same  shall  be  forth^with  repaired  or  removed  (as  the  case  may  "^^''s  ^° 
require),  and  such,  damage  made  good,  by  the  o^wner,  lessee,  or  occupier  ^ajQa,5e  occa- 
of  such  mines  or  minerals,  and  at  his  qwn  expense ;  and  if  such  repair  or  gjoned  by 
removal  be  not  forth^with  done,  or  if  the  undertakers  shall  so  think  fit,  iv^orking  the 
•without  ■waiting  for  the  same  to  be  done  by  such  o^wner,  lessee,  or  occupier,  mines  in  an 
it  shall  be  la^ifel  for  the  undertakers  to  execute  the  same,  and  recover  unusual 
from  such  o-wner,  lessee,  or  occupier,  the  expense  occasioned  thereby  by  manner, 
action  in  any  of  the  superior  courts. 

And  ty  sect.  24 — 

If  the  ■working  of  any  such  mines  under  the  said  -works  of  the  under-  Mining  com- 
takers,  or  -within  the  above-mentioned  distance  therefrom,  be  prevented  munications. 
as  aforesaid  by  reason  of  apprehended  injury  to  such  ■works,  it  shall  be 
la^wful  for  the  respective  o^wners,  lessees,  a,nd  occupiers  of  such  mines  to 
cut  and  make  such  and  so  many  airways,  head^ways,  gateways,  or  water- 
levels  through  the  mines,  measures,  or  strata,  the  working  whereof  shall 
be  so  prevented,  as  may  be  requisite  to  enable  them  to  ventilate,  drain, 
and  work  any  mines  or  minerals  on  each  or  either  side  thereof;  but  no 
such  airway,  headway,  gateway  or  water-level  shall  be  of  greater  dimen- 
sions or  sections  than  the  prescribed  dimensions  or  sections,  and  where  no 
dimensions  are  prescribed,  eight  feet  -wide  and  eight  feet  high,  nor  shall 
the  same  be  cut  or  made  upon  any  part  of  -fche  said  works  so  as  to  injure 
the  same. 

And  by  sect.  25 — 

Except  where  otherwise  provided  for  by  agreement,  the  undertakers  Company  to 
shall  from  time  to  time  pay  to  the  o-wner,  lessee,  or  occupier  of  any  mines  make  oom- 
of  coal,  ironstone,  and  other  minerals,  extending  so  as  to  lie  on  both  sides  penaation  to 
of  any  reservoirs,  buildings,  pipes,  conduits,  or  other  works,  all  such  addi-  o-wner,  &e. 
tional  expenses  and  losses  as  shall  be  incurred  by  such  o-wner,  lessee,  or  *°^  expeMe 
occupier  by  reason  of  the  severance  of  the  lands  over  such  mines  or  minerals  "ggt^j^g'yoj^  ^ 
by  such  reservoirs  or  other  works,  or  of  the  continuous  working  of  such  ^^  ^^^^  ^^ 
mines  or  minerals  being  interrupted  as  aforesaid,  or  by  reason  of  the  same  working, 
being  worked  under  the  restrictions  contained  in  this  or  the  special  act, 
and  for  any  mines  or  minerals  not  purchased  by  the  undertakers,  which 
cannot  be  obtained  by  reason  of  making  and  maintaining  the  said  works,  Disputes  to 
or  by  reason  of  such  apprehended  injury  from  the  working  thereof  as  -be  settled  by 
aforesaid;   and  any  dispute  arising  between  the  undertakers  and  the  arbitration. 
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■    Chap.  V.       owner,  lessee,  or  occupier,  touching  tlie  price  of  the  minerals  is  to  be 
Sect.  3.       settled  by  arbitration  under  the  Laiids  Clauees  Consolidation  Act. 

And  by  sect.  26^- 

Companymay      For  better  ascertaining  -whether  any  such  mines  are  being  worked,  or 
enter  and         iiaye  been  worked,  so  as  to  damage  the  said  works,  it  shall  be  lawful  for 
inspect  mines    ^he  undertakers,  after  giving  twenty-four  hours'  notice  in  writings  to  enter 
and  workings,  ^p^^  any  lands  through  or  near  which  the  said  works  are  situate,  and 
wherein  any  such  mines  are  being  worked  or  are  supposed  to  be,  and  to 
enter  into  and  return  from  any  such  mines,  or  the  works  connected  there- 
with; and  for  that  purpose  it  shall  be  lawful  for  them  to  make  use  of  any 
apparatus  or  machinery  belonging  to  the  owner,  lessee,  or  occupier  of  such 
mines,  and  to  use  all  necessary  means  for  discovering  the  distance  from 
the  said  works  to  the  parts  of  such  mines  which  are  being  worked  or  about 
to  be  worked. 


SvMersfield 
Corporation  v- 
Jacomb. 


In  the  case  of  In  re  Corporation  of  Suddersfield  andJacomb  {a), 
it  appeared  that  the  corporation,  previously  to  their  application 
to  Parliament  for  a  special  act  to  enable  them  to  construct  a 
conduit  at  a  considerable  deptli  below  the  surface,  served  the 
usual  notice  to  take  lands  comptdsorily.  The  Court  held,  that 
after  a  reference  to  arbitration,  the  landowner  was  bound  to  sell 
them  aU  the  land  included  iu  the  notice,  whether  wanted  or  not 
for  the  purpose  of  the  conduit;  and  that  it  was  not  necessary  for 
the  corporation  to  make  compensation  for  damage  by  severance 
of  minerals  when  the  General  Waterworks  Act,  1847,  did  not 
require  them  to  purchase  the  minerals. 


(1.)  Tvimpike 
roads — 7  &  8 
Geo.  4,  0.  24. 

Exception  of 
minerals 
under  new 
roads. 


Sect.  4. — Highways,  8fC., — Minerals  within,  under  or  adjoining. 

(1 . )  Provisions  of  Highway  and  Turnpike  Edad  Acts  regarding  Minerals ; 
(2.)  Principal  Decisions  on  the  same  Acts. 

By  the  statute  7  &  8  Geo.  4,  c.  24,  s.  18,  aU  mines  of  iron,  tin, 
lead,  copper,  coal,  and  other  minerals  whatsoever,  which  shall 
be  discovered  or  found  in  or  under  any  land  to  be  used  for  any 
turnpike  road,  it  is  declared  and  enacted,  shall  be  and  they  are 
thereby  reserved  to  the  person,  body  politic,  corporate  or  collegiate, 
who  would  have  been  seised  of  or  entitled  to  the  same  in  ease 
the  act  for  making  such  road  had  not  been  passed,  with  liberty 
for  him,  or  his  agents  or  servants,  to  dig  for,  miae"  and  work  the 
same  in  such  manner  as  is  usual  for  carrying  on  works  of  that 
kind  in  the  county,  district,  or  place  where  such  mines  shall  be 
found,  in  as  full  and  ample  a  manner  as  if  the  said  land  had  not 
been  taken  and  appropriated  for  the  purposes  aforesaid,  so  that 
in  the  working  thereof  no  damage  shall  be  done  to  such  road  or 
any  part  thereof. 


[a)  L.  E.,  17  Eq.  476;  and  on  appeal,  10  Ch.  App.  92. 
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Also,  by  the  statute  3  Greo.  4,  c.  126,  whicli  provides  for  the      Chap.  v. 
diversion  or  stopping  up  of  old  turnpike  roads,  and  the  substitu-        ^^'   ' 


tion  of  new  roads  ia  their  place,  it  is  enacted  hy  the  88th  section  ^  ^°-  *> 

(among  other  thiags),  that  upon  completion  of  the  new  road,  the 

soil  of  the  old  road  shall  he  disposed  of  ia  manner  in  the  now 

stating  section  particularly  provided,  and  if  the  same  is  purchased, 

the  soU  thereof  shaU  vest  ia  the  purchaser,  "but  aU  miaes,  Exception  of 

minerals,  and  fossUs  lying  under  the  same  shall  continue  the  ™™erale   _ 

'  •'      o  _  _         xmder  old  das- 

prbperty  of  the  person  or  persons  who  would  from  time  to  time  used  roads. 
have 'been  entitled  to  the  same  if  such  old  road  had  continued." 

The  acts  which  regulate  highways  in  general  are,  the  Highway  (2.)  High- 
Act,  1835  (5  &  6  Wm.  4,  c.  50),  the  Highway  Act,  1862  (25  &  ^ay'lcte!^^" 
26  Vict.  c.  61),  and  the  Highway  Act,  1864  (27  &  28  Yict.  c.  101).  1835  to  i86i. 
Under  these  acts  considerable  powers  are  given  to  highway  boards. 
Or  to  the  surveyors  of  highways,  to  search  for  and  take  stoiie  in 
any  waste  or  common  ground,  river  or  brook  withia  the  parish 
or  any  adjoining  parish,  but  not  so  as  to  divert  or  interrupt  the 
stream,  or  damage  any  building,  highway  or  ford,  or  to  work 
withia  150  feet  above  or  below  any  bridge,  dam  or  weir.    They  Rights  of 
may  also  gather  stones  from  any  lands  in  the  parish,  without  yeyortot^e 
making  any  satisfaction  to  the  owners,  except  for  damages  done  minerals  for 
in  carryiag  the  stones  away ;  but  in  all  cases  either  with  the  roais. 
consent  of  the  owners  or  a  licence  of  two  justices  at  a  special 
sessions  for  highways,  after  summoning  and  heariag  them.   But 
no  stones  or  materials  are  authorized  to  be  gathered  from  the  sea 
beach,  where  the  removal  might  occasion  inundation  or  increased 
encroachment  of  the  sea.    There  is  also  a  power  to  get  materials, 
in  ease  of  insufficiency,  from  any  enclosed  or  unenclosed  (6)  lands, 
except  from  gardens  and  other  specified  spots,  on  making  com- 
pensation to  the  owners  as  well  for  the  materials  themselves  as 
for  the  damages  occasioned.     Penalties  are  inflicted  for  not 
.fencing  off  pits  or  holes,  or  filling  up  or  levelling  disused  pits  or 
holes,  and  for  damaging  or  endangering  bridges,  mills,  buildings, 
dams,' highways,  roads,  fords,  miaes,  tin  works  or  other  works. 

And  in  particular,  by  sect.  48  of  the  Highway  Act,  1835  (5  &  5  &  6  Win.  i, 
6  Will.  4,  c.  50),  after  referring  to  the  allotments  of  waste  land  sale  of "     ' 
which  have  been  or  which  may  be  made,  under  inclosure  acts,  to  exhausted 
parishes  or  to  the  surveyor  of  the'  highways,  for  the  purpose  of    ' 
obtaining  materials  for  the  repair  of  the  highways  of  the  parish, 
and  after  mentioning  that  the  materials  in  the  parcels  so  allotted 
or  to  be  allotted  have  been  or  may  be  exhausted,  it  is  enacted, 
that  in  such  cases  of  exhaustion,  the  surveyor  may,  with  the 

'  (})  4  &  5  Vict.  0.  51. 
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Chap.  v. 

Sect.  4. 


27  &  28  Viet. 
c.  101,  a.. 53, 
—partial  in- 
corporation of 
Lands  Clauses 
Act. 


39  &  40  Vict. 
0.  56, — im- 
posing re- 
strictions 
upon  road 
authorities. 


consent  of  the  vestry,  and  he  shall,  with  the  consent  in  writing 
of  the  justices  at  a  special  sessions  for  highways,  sell  and  convey 
to  some  person  whose  lands  adjoin  thereto,  and  upon  his  refusal  to 
purchase,  then  to  any  other  person,  the  parcels  of  land  exhausted 
of  materials,  at  a  price  to  be  fixed  by  the  justices  as  fair  and 
reasonable,  and  with  the  Hke  consent,  by  and  with  the  moneys 
arisiag  from  such  sale,  he  may  and  shall  purchase  other  lands 
in  lieu  thereof.  And  by  the  act  8  &  9  Yict.  c.  71,  s.  1,  other 
similarly  exhausted  lands,  although  not  being  originally  allot- 
ments of  enclosed  waste,  may  be  similarly  sold,  and  the  proceeds 
of  sale  similarly  applied. 

Further,  by  the  53rd  section  of  the  Highway  Act,  1864  (27  & 
28  Yict.  c.  101),  it  is  enacted,  that  a  highway  board,  for  the 
purpose  of  improving  the  highways  within  the  district  of  the 
board,  may  purchase  such  lands  or  easements  relating  to  lands 
as  they  may  require ;  and  the  Lands  Clauses  Consolidation  Act, 
1845  (8  Viet.  c.  18),  and  the  Act  of  1860  (23  &  24  Yict.  c.  106), 
amending  same,  are  to  be  incorporated  with  the  Highway  Act, 
1864,  with  the  exception  of  the  clauses  relating  to  the  purchase 
of  land  otherwise  than  by  agreement;  and  in  the  construction 
of  these  various  acts,  the  Highway  Act,  1864,  is  to  be  deemed  the 
special  act,  and  the  board  are  to  be  deemed  the  promoters  of  the 
undertaking,  and  the  word  "lands"  is  to  include  any  easement  in 
or  out  of  lands.  The  sections  of  the  Lands  Clauses  Act,  1845, 
which  relate  to  the  purchase  of  land  otherwise  than  by  agreement 
are  specially  sects.  16 — 68,  inclusive;  and  the  sections  of  the 
same  act  which  relate  to  the  purchase  of  land  by  agreement  are 
specially  sects.  6 — 15,  inclusive.  Under  the  last-mentioned 
sections,  there  is  every  power  of  excepting  the  mines  and  minerals 
out  of  the  land  purchased;  at  all  events,  there  is  nothing  specially 
forbidding  such  an  exception  being  made.  And  it  would  be  but 
a  reasonable  thing  to  make  such  an  exception,  using  only  sufficient* 
care  to  restrict  the  mine-owner  from  so  working  under  or  near  to 
the  highway  as  to  cause  an  injury  thereto  or  a  public  nuisance. 

But  the  powers  of  the  surveyor  of  highways,  or  highway  board 
constituted  in  pursuance  of  the  aforesaid  Highway  Acts,  or 
trustees  of  any  turnpike  road,  to  dig  and  carry  away  gravel, 
sandstone  and  other  material  from  any  common,  must  now  be 
read  subject  to  the  provisions  of  the  Commons  Act,  1876  (39  & 
40  Yict.  c.  56),  an  act  for  the  regulation  in  lieu  of  the  inclosure 
of  commons,  the  20th  section  of  which  requires  these  various 
road  authorities,  before  exercising  their  aforesaid  powers  in  any 
common  or  waste  land  regulated  in  accordance  with  the  act,  to 
obtain  thereto  the  consent  of  the  persons  having  the  regulation 


MINEKALS   WITHIN,    UNDER   OR  ADJOINING   HIGHWAYS.  109 

and  management  thereof,  or  else  an  order  of  justices  in  the  petty  Chap.  V. 
sessions  of  the  district  in  which  the  common  or  waste  land  is  ^°^'  ' 
situate. 

The  various  road  authorities,  whether  surveyors,  highway  Necessity  of 
hoards  or  turnpike  trustees,  could  not,  prior  to  the  enahling  and  ^^"^  embliiig 

i  '  ^  r  o  provisions  m 

restraining  statutes  that  have  heen  above  stated,  exercise  any  such  road  acts. 
powers  of  digging  for  and.  carrying  away  gravel,  &c.  >  Thus,  it 
had  heen  decided  that  surveyors  cannot  claim  a  right  to  take 
stone  from  private  lands  hy  prescription.  It  was  suggested,  that 
if  such  a  right  could  he  supported  at  all,  it  must  he  alleged  as  an 
immemorial  custom  for  the  inhabitants  of  the  parish,  and  that 
the  surveyors  were  such  parishioners  (c).  But  this  suggestion 
was  overruled  in  a  case  of  Constable  v.  Nichohon,  iu  which  it  was 
expressly  decided  that  the  inhabitants  of  a  township  could  not- 
take  stones  from  the  land  of  another  person  for  repairing  the 
highways,  either  under  a  custom  or  by  prescription.  Such  a 
right  cannot  be  claimed  by  custom,  because  it  is  api'ofit  d  prendre; 
nor  by  prescription,  because  the  inhabitants  are  incapable  of 
accepting  a  grant — ^not  being  incorporated,  or  with  any  right  of 
succession  (d). 

As  the  freehold  of  the  highway  is  in  him  that  has  the  freehold  General   , 
of  the  son,  with  free  passage  for  all  people  (e),  the  muierals  will  miaerals 
also  belong  to  the  owner,  subject  to  the  public  rights  (/).     In  imder  roads, 
trust  roads  the  soil  does  not  vest  in  the  trustees  without  special 
enactment  (g). 


Injuries  are  sometimes  done  to  mines  from  ordinary  floods,  Injuries  re- 
leakage  of  reservoirs,  and  other  causes,  for  which  public  companies  p^bSfwoX. 
may  be  answerable. 

In  a  case  of  this  kind,  a  company  had  constructed  their  railway  s'ac/mll  v. 
through  a  cutting  over  the  miaes,  which  were  not  then  worked  nohT Western 

immediately  underneath.     When  the  mining  works  had  been  Railway  Cmi- 
J  j_T_  1       J.-      Pi^"!/} — action 

advanced  towards  the  cuttmg,  the  owners  gave  the  usual  notice  for  such  in- 
to the  company,  who  declined  to  purchase,  and  the  works  pro-  ^^f^l  ^^®" 
ceeded  with  proper  care.     The  surface  had  been  clay,  which  was  compensation 
impervious  to  water,  and  the  cutting  had  exposed  a  porous  rock. 
The  soil  and  clay  had  also  been  abstracted  along  the  Hne  to  a 
district  whicL  was  drained  by  a  brook.    The  railway  was  carried 

■  (e)  Padwicfc  V.  EaigM,  7  Exch.  854 ;  {/)  ao'odtitle  v.  Alker,  1  Burr.  143 ; 

22  L.  J.,  N.  S.-Exch.  198.    See  Oxen-  1  Roll.  Ab.  392. 

den  V.  Palmer,  2  B.  &  Ad.  236.  (a)  Davison  v.  GHll,  I  East,'69 ;  E«x 

(d)  Constable  v.  Nictolson,  14  C.  B.,  v.  Mersey  Navigation,  9  B.  &  C.  95 ; 
N.  S.  230;  32  L.  J.,  C.  P.  240.  Rex  v.  Thomas,  ibid.  114;  Harrison 

(e)  2  Inst.  705.  »•  Parker,  6  East,  154. 
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Chap.V. 
Sect.  4. 


SipMns  V. 
Birmmgham 
and  Stafford- 
shire Gas  Com- 
pany,— dam- 
age may  sab- 
jcict  the  com- 
pany to  a 
penalty. 


Sarber  v. 
Nottingham 
and  Grantham 
Haihoag  Com- 
pamy,- — ob- 
Kgatiou  to 
prevent  dam- 
age may  be 
absolute. 


ovfer  the  brook  by  a  bridge,  wbere  the  line  sloped  do-wnwards  to 
part  of'  the  mines.  The  bridge  suiEced  for  the  passage  of  the 
usual  quantity  of  water,  but  proTed  to  be  an  impediment  iii  large 
floods.  The  company  was  bound  to  make  and  maintain  proper 
drains.  Duriag  a  flood,  the  water  was  stoj)ped  by  the  bridge, 
flowed  down  the  railway  into  the  cutting,  and  thence  into  the 
miae.  The  ra,ilway  afterwards  began  to  sink.  The  company 
threw  materials'  on  the  subsiding  parts,  but  did  not  puddle  the 
drains,  which  would  stiU  have  been  insufficient  for  the  flood. 
The  usual  rain  and  spring  water  also  went  into  the  mine.  It 
was  held,  that  the  company,  having  failed  to  maintain  proper 
drains,  were  liable  to  an  action  for  the  injury  to  the  mines,  and 
that  the  plaintiffs  were  not  bound  to  have  proceeded  under  the 
compensation  clauses  of  the  railway  act  {h) . 

A  private  act  of  parliament,  which  incorporated  a  gas  company, 
contaiued  a  clause  that  if  the  company  should  cause  or  suffer  to 
be  conveyed,  or  to  flow  into  any  stream  or  place  for  water,  any 
washing  produced  ia  making  gas,  or  do  any  act  to  the  water 
whereby  it  should  be  fouled,  they  should  forfeit  a  penalty.  The 
site  for  the  gas  tank  was  selected,  and  it  was  completed  with  all 
ordinary  care  and  prudence.  It  was  known  to  the  company  that 
mines  had  been  worked  in  the  neighbourhood,  but  not  in  their 
own  lands.  After  some  years,  the  tank  cracked,  the  washings 
escaped,  and  polluted  the  water  in  the  plaintiff's  well.  ,  'It.  was 
then  found,  for  the  flrst  time,  that  the  mines  underneath  and 
close  to  the  tank  had  been  many  years  ago  worked  by  former 
owners.  It  was  held,  that  there  was  presumptive  proof  of  negli- 
gence on  the  part  of  the  company,  which  they  had  not  rebutted 
— ^that  the  act  required  absolute  immunity,  and  not  ordinary 
care — and  that  they  were  liable  to  the  penalty  {i).. 

In  an  action  for  compensation  against  a  canal  company  for 
the  leakage  of  a  reservoir,  it  was  pleaded  by  them  that  the  nature 
of  the  soil  was  so  porous,  that  the  water  escaped  by  the  sides  of 
the  reservoir,  and  not  by  any  works  constructed  under  their  act; 
and  that  the  shafts  and  works  of  the  mine-owners,  the  plaintiffs, 
naturally  induced  the  water  to  overflow..  It  was  held,  that  the 
water  would  never  have  been  so  much  accumulated,  except  under 
the  powers  of  the  act — ^that  the  obligation  to  prevent  leakage  was 
absolute — and,  therefore,  that  the  plea  was  bad  (A). 


(A)  Bagnallv.  The  London  and  North 
Western  Eailway  Company,  7  Hurl.  & 
N.  423;  31  L.  J.,  Exoh.  121;  (error) 
Ibid.  480. 

(i)  Hipkins  v.  The  Birmingham  and 
Staffordshire  Gas  Company,  5  Hurl.  & 


N.  74;  6  ibid.  260;  29  L.  J.,  Exch. 
169;  (error)  30  ibid.  60. 

(/c)  Barber  v.  The  Nottingham  and 
Grantham  Eailway  Companvi  15  C.  B., 
N.  S.  726;  33  L.  ?.,  0.  P.  193: 
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The  27th  seotion  of  the  "Waterworks  Clauses  Act,  1847  (10      Chap.  v. 
Vict.  c.  17),  expressly  enacts,  that  nothing  in  that  act,  or  any      ^^™'  *" 


special  act  which  may  incorporate  it,  shall  prevent  the  undertakers  i"  "^io*-  "■  17, 
from  being  liable  to  any  action  or  other  legal  proceeding  to  which  ^des  for'^"' 
they  would  have  been  liable  for  any  damage  or  injury  done  or  ^ij!^*y<^° 
occasioned  to  any  mines  by  means  or  in  consequence  of  the  damages. 
waterworks,  in  case  the  same  had  not  been  constructed  or  main- 
tained by  virtue  of  this  act  or  the  special  act. 

This  section  merely  expresses  the  common  law  liability  which  The  statute 
the  three  last-mentioned  oases  show  existed  already,  without  the  ^^™  of^" 
necessity  of-  any  statute  to  declare  it ;  and,  in  fact,  it  has  been  conunon  law. 
decided  in  very  numerous  cases  that  no  statutory  powers  give 
any  right  to  commit  a  tort  to  private  individuals,  excepting  such 
torts  as  the  statutory  powers  convert  into  rights,  through  first 
making  them  the  subject  of  purchase,  compensation  or  other  like 
means  (1). 

{I)  Upon  tlie  subjects  coniprised  in  Ilail-way  Coinpanies' ;  SlieUord's  Law 

this  chapter,  the  reader  is  referred  for  of  EaUways  ;  Oke'a  Law  of  Turnpike 

further  information  to  Ingram's  Law  Eioads  ;    Glen's  Law  of  Highways  ; 

of  Compensation ;    Lloyd    on    same ;  and  Michael  and  Shiress  Will's  Gas 

IVeud   and  Ware's   Railway  Prece-  and  Water  Acts, 
dents ;  Godefroi  and  Shortt's  Law  of 
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CHAPTBE  YI. 

SEIGNEURIAL  &   aXTASI-SEIGNEOTlIAL  MINING  RIGHTS. 

Sect.  1. — Historical  Statement  of  Imperial  Mining  Rights  in 

Roman  Law. 
Sect.  2. — The  Mining  Rights  of  the  English  Crown — 

Sub-Sect.  1. — General  Statement  of  these  Rights. 

Sub-Sect.  2. — Detailed  Statement  of  same  Rights : 

(1.)  Eoyal Mines; 

(2.)  Lead  Mines  ia  Derbystire  ; 

(3.)  Tin  Mines  in  Cornwall  and  Devon; 

(4.)  Coal,  Iron,  &o.,  Mines  in  !Forest  of  Dean; 

(5.)  Mines  in  Waste  Lands  of  Wales ; 

(6.)  Mines  in  Isle  of  Man  ; 

(7.)  Mines  nnder  Sea-Shore  and  Sea-Bed. 

Sect.  3. — The  Mining  Rights  of  the  Duke  of  Cornwall. 

Sect.  4. — General  Management  of  Cromi  and  Duchy  Lands. 

Sect.  5. — Stannary  Courts,  their  Jurisdiction  and  Procedure. 

Sect.  6. — The  Imperial  Mining  Rights  of  Foreign  States. 


Sect.  1. — JSistorical  Statement  of  Imperial  Mining  Rights  in 
Roman  Laic. 

In  the  preceding  chapters,  the  phrase  "ownership  of  lands  or  of 
mines,  or  of  both,"  has  been  very  frequently  used;   but  the 
ownerships  there  spoken  of  were  found  to  be,  strictly  speaking. 
Paramount      estates  only — of  greater  or  less  duration.     And  the  fact  is,  that 
W^is  in  °     *^^  ownership  proper,  i.  e.  the  absoluteo  wnership,  of  all  lands, 
cro-wn.  and  therefore  also'  of  all  mines  and  miaerals  in  England,  is 

vested  ia  no  private  subject,  nor  yet  ia  any  corporate  body,  but 
is  vested  solely  and  exclusively  in  the  Crown — as  the  universal 
feudal  seigneur  or  superior.  The  law  of  England  is  not  peculiar 
ia  this  respect :  a  like  law  prevailed  ia  ancient  liome,  and  also  in 
the  legislation  of  Eepublican  and  of  Imperial  Home ;  and  the 
like  law  still  prevails  very  largely  to  the  present  day  ia  all  those 
foreign  countries  that  have  derived  their  laws,  with  more  or  less 
proximity,  from  the  Roman  law.  It  is  proposed  in  this  present 
chapter  to  discuss  the  various  modem  imperial  miaiag  laws, 
those  of  England  in  detail,  and  those  of  foreign  countries  in 
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outline,  prefixing  to  the  discussion  the  miaing  laws  of  Rome,     Chas.  VI. 
as  fumishiag  a  serviceable  iatroduotion  to  the  more  important        ^^'   ' 


consideration  of  the  seigneurial  and  quasi-seigneurial  mining 

rights  that  are  still  in  active  exercise  at  the  present  day. 

According  to  -the  Eoman  law,  as  well  duriag  the  period  of  the  The  distino- 

EfepubHo  as  duriag  that  of  the  Empire,  the  ownership  proper  strict  owner- 

(dominium  strictum)  of  all  lands  was  vested  in  the  State.     The  sWp  andbene- 
^  '  ■  toial  ocoupa- 

State  might  or  might  not  also  have  the  possession  or  beneficial  tion,— growth 

ownership  {dominium  utile)  of  the  lands.  Thus,  it  is  certain  that  ^^™  °™^^ 
the  ancient  Ager  Romanus  belonged  to  the  governing  families, 
that  is,  to  the  Eepublican  State,  as  well  in  strict  ownership  as  in 
beneficial  or  possessory  enjoyment,  and  that  the  Ager  Publicus 
belonged  to  the  same  families,  that  is,  to  the  Eepublican  State,  in 
strict  ownership  only,  and  the  possessory  ownership  was  vested 
in  the  grantees  or  lessees  thereof  from  the  State,  such  latter  or 
possessory  ownership  being  subject  to  a  rent  or  royalty  payable 
to  the  State.  In  process  of  time,  the  Ager  Eomanus  developed 
its  area,  and,  under  the  new  name  of  Solum  Italicum,  embraced  the 
whole  of  Italy ;  and  thereupon  the  Ager  Publicus,  being  driven 
whoUy  out  of  Italy,  and  becoming  confined  to  provincial  lands 
only,  assumed  the  name  of  the  Solum  Provineiale.  But  between 
the  Solum  Italicum  and  the  Solum  Provineiale  there  contiuued 
to  exist  the  like  broad  distraction  as  regards  ownership  and 
possession  which  had  previously  existed  between  the  Ager 
Eomanus  and  the  Ager  Publicus,  that  is  to  say,  the  Solum 
Itahcum  on  the  one  hand  belonged  to  its  private  possessors, 
both  in  strict  ownership  and  in  beneficial  possession,  and  be- 
longed to  them,  moreover,  as  being  constituent  members  of  the 
State ;  and  the  Solum  Provineiale,  on  the  other  hand,  belonged 
to  the  State  iu  strict  ownership  only,  and  the  possessory  owner- 
ship was  vested  in  the  occupants  thereof,  who  were  the  tenants 
of  the  State,  paying  a  rent  or  royalty  to  the  State.  And  at  a 
later  period,  when  the  empire  v/as  fully  established,  and  the 
emperor,  from  being  the  representative  of  the  State,  became  the 
State  itself,  it  naturally  resulted  from  this  divesting  of  the 
governing  attribute  out  of  the  constituent  members  of  the  State, 
and  iavestiQg  vrith  that  attribute  the  emperor  as  forming  iu 
himself  the  State,  that  on  the  one  hand  aU  landed  possessors 
became  entitled  at  the  most  to  the  beneficial  enjoyment  of  their 
properties,  that  is  to  say,  the  dominium  utile  therein,  as  tenants 
or  possessors  thereof  from  the  State;  'and  that  on  the  other 
hand  the  emperor  became  and  continued  to  be  entitled  to  the 
strict  ownership,  that  is  to  say,  the  dominium  strictum,  of  aU 
the  lands  within  the  ambit  of  the  empire.     And  in  effect, 

B.  I 
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Chai'.  VI.  therefore,  the  entire  territory  embraced  -mtliiii  the  Eoman 
^^'"^  ^-  empire  became  one  huge  Agar  Publicus,  and  the  distiaction 
between  the  Solum  Italicum  and  the  Solum  Provinoiale  was 
wholly  exploded.  The  Solum  Italicum  had  been  degraded  to 
the  level  of  the  Solum  ProTinciale,  and  the  emperor  became  the 
only  legal  owner  {dominus)  of  lands,  the  subject  becoming  at 
the  most  their  equitable  owner  [dominus  uti). 

In  this  manner  arose  and  was  perpetuated,  in  Eoman  law,  the 
broad  distiaction  between  the  seigneury  (dominium  strictissi- 
mum),  or  superiority  of  lands,  which  was  vested  in  the  State, 
and  the  beneficial  ownership  (dominium  utile),  or  tenure  of 
lands,  which  was  vested  ia  the  individual  subject.  The  dis- 
tiaction had  not  become,  ia  imperial  times,  a  mere  memory  of 
the  past,  but  remaiaed  a  living  force,  which  the  praotisiag 
jurists  of  the  empire  turned  to  most  particular  account,  especially 
in  regard  to  mines.  The  argument  which  they  used  was  to  the 
following  effect : — 
AppKcationof  Miaes  and  quarries  were  means  or  modes  of  using  land ;  the 
fn^T^p'^"^"'^  mineral  substances  extracted  therefrom  were,  ia  fact,  befote 
extraction,  part  and  parcel  of  the  land.  Therefore,  to  miaes 
and  miaerals  the  same  distiaction  ia  respect  of'  ownership  was 
applicable  that  had  been  applied  to  lands.  Strictly  considered,, 
therefore,  aU  minerals  and  aU  miaes  and  quarries  belonged  to 
and  were  the  property  of  the  State — ^part  and' parcel  of  the 
Ager  Publicus,  and,  as  being  such,  were  liable  to  contribute, 
their  quota  to  the  revenues  of  the  State;  for  it  is  unnecessary 
here  to  remind  the  reader  that  the  rents  and  royalties  of  the 
Ager  Publicus  had  always  been  a  great  source  of  revenue  to  the 
State. 
Diversities  in  Now,  in  the  tenure  of  the  Ager  Publious  generally,  there 
the  terms  of     ^gj,g  doubtless  many  diversities  ia  the  amount  of  rents  and 

the  Deneticial  _  ... 

occupation  of  royalties  payable  by  the  individual  owners,  i.  e.  occupants,  to 
T^fap^a^"  the  State.     It  is  probable  that  what  had  once  been  the  Solum' 

Italicum  was  comparatively  privileged,  even  after  its  degrada- 
tion to  the  level  of  the  Solum  Provinciale,  in  the  amount  or: 
measure  of  its  fiscal  burdens;  it  is  probable,  also,  that  even 
within  the  lands  which  had  always  been  merely  the  Solum 
Provinciale,  there  were  some  lands  liable  to  lighter  burdens 
than  others  were;  and  it  is  morally  certain,  that  distinctions 
of  the  sort  in  question  wotdd  be  constantly  increasing  either 
through  the  combiaed  good  fortune  and  greed  of  the  individual, 
or  by  reason  of  the  exigencies  of  the  government  or  the  rapacity 
of  the  governor.  And  the  tenure  of  mines  and  quarries,  or  of 
minerals,  was  subjected  to  the  like  general  diversities — the  fiscal 
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burdens  incident  to '  the  tenure  varying  in  tL.e  different  parts  Chap.  VI. 
and  provinces  of  the  empire.  Nevertheless,  there  stood  out  ^™"  ^' 
conspicuously  in  the  midst  of  all  divergences  the  one  great 
principle,  viz.  that  the  seigneury  or  superiority  of  all  mines  was 
vested  in  the  State,  and  consequently  that  the  State  was  entitled 
to  derive  a  revenue  therefrom,  if  it  should  only  be  by  way  of 
recognition  of  its  seigneury. 

Then,  in  the  case  of  mines,  there  was  added  a  more  particular  Particular 

J-  !•      i-  •  ■        £_  .J.-      1  J.1     J.  •    X  distinction  in 

distmction,  ansmg  from  a  more  particular  cause,  that  is  to  say: —  the  case  of 

It  was  found,  in  certain  conquered  countries,  e.g.  in  Spain  mines. 
and  in  Macedonia,  that  the  gold  and  silver  mines  had,  previously 
to  the  conquest,  belonged  exclusively  to  the  State,  as  well  in 
respect  of.  ownership  strictly  so  called  as  also  in  respect  of 
beneficial;  occupation;  and  these  mines  were  retained  in  the 
hands  of  the  State,  and  were  worked  directly  for  the  State  by 
means  of  workmen  in  the  State's  immediate  employment.  And 
the  Eoman  empire,  pursuing  its  accustomed  policy  in  that 
respect  (which  was  to  adopt  the  prevailing  customs  of  the  con- 
quered countries),  by  succeeding  to  the  status  of  the  conquered 
government,  succeeded  also  to  the  mineral  rights  that  were 
incident  thereto,  and  therefore  succeeded  to  the  ownership  of 
the  mines  of  gold  and  silver,  besides  acquiring  the  more  general 
suzerainty  or  superiority  over  aU  other  mines  as  weU.  This 
distinct  and  peculiar  ownership  of  the  mines  of  precious  metal, 
having  originated  in  the  manner  outlined  above,  was  extended 
and  perpetuated  over  every  province  of  the  empire.  It  re- 
mained only  to  define,  with  legal  accuracy  and  exactness,  the 
respective  rights  of  the  empire  on  the  one  hand  and  of  individuals 
on  the  other,  in  respect  of  mines  and  minerals ;  and  some  few 
traces  of  the  attempts  'that  appear  to  have  been  made  in  that 
direction  are  stiU'  extant.  Thus,  in  the  reign  of  the  emperor  Tiberius, 
Tiberius,  a.d.  14  to  37,  the  crown  formulated  a  distinct  claim  to  •*"^' 
all  mines  and  minerals  whatsoever,  whether  precious  or  other ; 
and  the  crown,  under  cover  of  this  claim,  assumed  to  farm  or 
lease  mines,  minerals  and  quarries  at  competition  rents  to 
private  speculators,  without  reference  to  the  possessory  owner- 
ships of  the  lands  in  which  the  mines  or  minerals  and  quarries 
were  situate.  In  this  manner,  the  treasury  derived  a  very  large 
increase  of  revenue.  But  this  claim  on  behalf  of  the  emperor 
Tiberius  has  been  commonly  regarded  as  beiag  ia  excess  of  the 
proper  measure  of  imperial  mining  rights ;  perhaps  it  is  to  be 
regarded  as  having  been  an  attempted  forcible  revival  of  rights 
in  the  crown  which  were  gone  already  in  great  measure  into 
desuetude,  but  which  the  penury  of   the  treasury  and  the 
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CHiJ.  VI. 

Sect.  1. 


Gratian, 
A.D.367to383. 


General  adop. 
tion  of  the 
law  of 
Gratian. 


ingemiity  of  its  legal  officers  suggested  to  re-instate.  Their 
assertion  was,  as  their  re-establishment  wotild  have  been,  m 
entire  consistency  with  the  strict  theory  of  ownership  ia  Eoman 
law,  as  above  developed.  But,  however  that  may  have  been, 
the  claim  itself,  in  the  wide  extent  ia  which  Tiberius  claimed 
it,  was  not  afterwards  insisted  on;  for  we  find- that  the  later 
emperors  preferred  a  more  moderate  claim.  And,  in  particular, 
we  find  that  the  emperor  Ghratian,  a.d.  367  to  383,  claimed  the 
following  mining  rights  only,  that  is  to  say : — 

1.  An  exclusive  right  ia  the  crown  to  the   full  legal  and 

betieficial  ownership  of  all  gold  and  silver  miaes ; 

2.  A  right  ia  the  crown  to  receive  in  respect  of  all  other 

miaes  a  proportion  of  their  produce-,  which  proportion, 
or  the  measure  thereof  rather,  was  called  the   Canon 
MetalUcus,  and  usually  consisted  of  one-tenth  part  of  the 
produce ;  this  proportion  was  payable  by  the  actual  mine- 
worker  to  the  crown  directly ;  and  if  the  limine- worker 
was  owner  {i.e.,  occupaiit)  also  of  the  lands  in  which  the 
mines  were  situate,  then  he  was  the  owner  of  the  minerals 
subject  only  to  such  payment ;  but  if  the  miae- worker 
was  not  also  owner  of  the  lands,  then  ia  addition  to  such 
one-tenth  part  payable  to  the  crown,  he  (the  mine-worker) 
was  required  to  pay  one  other  tenth  part  of  the  produce 
to  the  owner  [i.e.,  occupant)  of  the  lands;   and  subject 
to  the  payment  of  such  two  equal  tenth  parts,  the  mine- 
worker  was  the  owner  of  the  minerals. 
This  claim  of  the  Emperor  Ghratian  was  declared  by  and  em- 
bodied in  an  imperial  constitution ;  and  as  that  constitution  was 
recognized  and  adopted  or  adhered  to  in  all  material  respects 
by  the  subsequent  emperors,  notably  by  the  Emperors  Theo- 
dosius  II.  (a.d.  408  to  450)  and  Valentinian  III.  (a.d.  425  to 
455),  it  became  the  expression  of  the  measure  of  Eoman  im- 
perial or  seigneurial  rights  in  respect  of  miaes  [a). 


(a)  The  authorities  for  the  preceding 
general  statement  are  Merivale's  His- 
tory of  the  Eoman  Empire,  and  the 
Institutes,  Digest,  and  Code  of  Jus- 


tinian generally,  assisted  hy  the 
Commentators,  Heineooius,  Ortolan, 
Hunter,  &o. 
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Chap.  VI. 
Sect.  2. 


Sect.  2. — -The  Mining  Rights  of  the  English  Crown. 

"We  proceed  to  consider  the  mining  rights  of  the  English 
crown,  and  thereunder  the  followiag  rights,  that  is  to  say, — 

(A.)  The  Eights  of  the  Crown  in  respect  of  Eoyal  Mines,  situate  in  England, 
in  Scotland,  in  Ireland,  and  in  her  Majesty's  dominions  abroad ; 

(B.)  The  Eights  of  the  Crown  in  respect  of  the  Lead  Mines,  situate  in  certain 
parts  of  Derbyshire ; 

(C.)  The  Eights  of  the  Crown  in  respect  of  the  Tin  Mines  and  other  Mines, 

situate  in  certain  parts  of  Cornwall  and  Devon; 
(D.)  The  Eights  of  the  Crown  in  respect  of  Coal,  Iron  and  other  Mines,  situate 

in  the  Forest  of  Dean  and  Hundred  of  St.  Briavel's ; 
(E.)  The  Eights  of  the  Crown  in  respect  of  Mines  generally,  situate  within  or 

under  the  Waste  Lands  of  Wales ; 

(F.)  The  Eights  of  the  Crown  in  respect  of  Mines  generally,  situate  in  the 
Isle  of  Man ;  and 

(Gr.)  The  Eights  of  the  Crown  in  respect  of  Mines  generally,  situate  within  or 
under  the  Sea-Shore  and  Sea-Bed. 

Simiiltaneously,  -with  the  consideration  of  each  of  these  classes 
of  rights  of  the  crown,  the  rights  (if  any)  of  the  subject  in 
respect  of  the  same  several  mines  will  fall  iacidentally  to  be 
considered,  and  in  some  instances  the  rights  of  the  subject 
therein  will  be  found  to  be  greatly  the  more  important  matter 
of  consideration. 


Sub-Sect.  1. — The  Mining  Rights  of  the  English  Croum — 
General  Statement  of. 

With  regard  to  these  rights,  it  may  be  in  the  first  place  General 
generally  premised  that  the  English  law  agrees  with  the  Roman  ^^.^nT'^^th 
law 'in  the  following  respects,  that  is  to  say, — Firstly,  in  respect  Eomaulawas 
of  the  so-called  royal  mines  (being  mines  of  gold  and  silTer  and  ^mWig  rights 
no  other  mines),  these  mines  are  the  exclusive  property  of  the  °^  *^e  Crown, 
crown  (b),  as  well  legally  as  beneficially,  in  the  same  manner 
and  to  the  same  extent,  at  least  in  England,  as  were  the  like 
mines  in  Eoman  law,  that  is  to  say,  free  from  any  right  or 
rights  of  the  subject  therein.     But,  secondly,  in  respect  of  all 
other  mines  (being  mines  of  the  so-called  baser  metals,  or,  speaking 
more  correctly,  baser  substances),  these  mines  (which  must  at 
one  time  have  been  the  property  of  the  crown  in  posse,  if  not  in 
{i)  2  Inst.  677. 
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Chap.  VI.     esse)  hare  been  conceded  (with  tlie  exceptions  hereinafter  men- 
^^°'-^-    .  tioned)  to  the  subject,  to  be  held  by  him  in  full  legal  and 


beneficial  ownership,  in  the  same  manner  and  to  the  same  extent 

Diversity  as     t];ia,t  the  surface  of  the  lands  has  been  conceded  to  him.     And 
regards  mmes    ,  ,  .  .  n    ,    /     t  •     j.  j.    i.\. 

of  the  baser     SO  nearly  universal  has  that  concession  been  that  (subject  to  tne 

metals.  exceptions  hereinafter  mentioned)  the  ownership  of  the  surface 

is  the  best  pi'imd  facie  title  to  the  ownership  also  of  the  mines. 
"  Cuj'us  est  solum,  ejus  est  usque  ad  coelum,  et  deinde  usque  ad 
inferos."     It  is  true  that  the  crown  derives  a  revenue,  like  as  the 
Roman  emperors  also  derived  a  revenue,  from  the  mines  of  baser 
mineral  substances,  but  it  is  a  revenue  derived  from  them  ho 
otherwise  than  by  that  common  right  or  title  whereby  the  crown 
may  tax  the  general  property  of  the  subject.     In  respect,  there- 
fore, of  these  last-mentioned  mines,  it  may  be  generally  premised 
that  the  crown  has  no  right,  and  that  the  subject  has  the  exclu- 
sive right,  to  all  such  mines,  subject  to  the  exceptions  hereinafter 
mentioned.     The  exceptions  just  alluded  to,  and  in  which  the 
ownership  of  the  baser  mineral  substances  has  continued  in  the 
crown  and  not  been  conceded,  or  only  imperfectly  conceded,  by 
the  crown  to  private  iadividuals,  are  chiefly  (and  it  is  believed 
exclusively)  the  following^  namely,  the  minerals,  whether  found 
in  mines  or  quarries,  situate  in  the  following  districts,  that  is  to 
Exceptional     Say: — The    Forest  of    Dean    (including  the  hundred  of  St. 
S^5Sfa  ^ria^el's)>  ^  tlie  county  of  G-loueester,  certain  parts  of  Derby- 
of  CroTmin     shire  (to  be  hereinafter  defined),  certain  parts  of  Cornwall  (to 
preserved.        be  hereiaafter  defined),  certain  parts  of  Devon  (to  be  hereinafter 
defined),"  certain  parts  of  Wales  (to  be  hereinafter  defined),  and 
the  Isle  of  Man  and  the  Sea-shore  and  Sea-bottom  (also  to  be 
hereinafter  defined).     In  respect  of  all  these  excepted  districts, 
the  crown's  ownership  remains  intact,  or  nearly  so,  subject  only 
to  certaia  so-called  customary  rights  in  the  subject,  and  which 
customary  rights  have  been  from  time  to  time  recognized  and 
defined  by  statute ;  but  even  as  so  recognized  and  defined,  these 
customary  rights  and  the  statutes  hereinafter  mentioned  recog- 
nizing and  defining  them,  have  in  every  single  instance  acknow- 
ledged or  assumed  the  paramount  and  proprietary  interest  of 
the  crown  therein. 
Traces  of  an        Jt  Has  been  supposed,  and  with  great  show  of  reason,  that  the 
extensive         crown's  title  in  these  excepted  districts  is  the  modem  remnant 
Crownto^^     of  ancient , imperial  mining  rights,  which  were  once  much  more 
mines.  extensive ;  and  that  in  fact  a  proprietary  title  in  all  mines  (as  in 

all  lands)  was  in  the  contemplation  of  lawyers  vested  in  the 
crown  in  the  person  of  WiUiam  I.  (descending  from  biTn  to 


MINING   EIGHTS   OF   THE    ENGLISH    CROWN.  119 

his  successors  kiags  of  Englaad),  he  having  by  his  right  of  con-  Chap.  VI. 
quest  or  of  acquest  acquired  the  same  in  ownership  and  not  ia  ^^'  ' 
suzerainty  merely.  It  is  even  alleged,  that  ia  certaia  ancient 
documents  this  more  extensive  right  of  the  crown  is  formally 
asserted  and  expressly  recognized,  for  example,  in  King  John's 
Charter  of  Disafforestation  (1215),  and  more  especially  in  Xing 
Edward  I.'s  grant  to  the  tinners  of  Devon  (1305),  and  to  the 
tinners  of  Cornwall  (1305).  But  in  those  early  tibies,  the  Abridgment 
mines  of  tin.  and  lead,  and  of  gold  and  silver  were,  if  not  the  ancient^mOTe^ 
only,  at  least  the  principal,  mines  to  which  industry  was  di-  extensive 
rected ;  and  by  the  time  that  industry  began  to  extend  itself  to  about  1568. 
mines  of  coal,  iron,  and  such  Hlte  other  baser  substances,  the 
spirit  of  liberty  and  of  private  encroachment,  fostered  and  pro- 
tected by  the  genius  as  well  as  by  the  forms  of  English  law, 
occasioned  the  "assertion  by  individual  landowners  of  rights  that 
were  exclusive  of  the  crown.  Whence  it  appears  that  in  or 
about  the  year  1568,  the  rpspectiye  adverse  rights  of  the  crown 
and  of  the  private  landowners  became  the  subject  of  contention, 
and  called  for  definition  by  the  courts  of  justice.  There  is  a 
case  of  mines  reported  in  Plowden,  310 — 336,  to  have  been 
decided  in  that  year,  and  the  judges  are  reported  to  have  dis- 
tinguished in  that  case  (and  apparently  for  the  first  time)  in  an 
authoritative  and  definite  manner  between  the  mining  rights  of 
the  crown  and  those  of  the  subject,  holding  in  effect  that  only 
the  so-called  royal  mines  belonged  to  the  crown,  and  that  all  the 
baser  minerals  belonged  to  the  individual  landowner.  This 
decision  would  of  course  only  apply  to  minerals  in  those  places 
in  which  the  crown's  more  extensive  mining  rights  were  not 
already  become  established ;  it  would  be  inoperative  as  against 
the  then  already  admitted  rights  of  the  crown  in  Devon  and 
Cornwall  as  to  tin,  or  in  Derbyshire  as  to  lead,  or  in  the  Forest 
of  Dean  and  the  Isle  of  Man  as  to  the  baser  minerals  generally. 
It  would  result,  therefore,  from  the  distinctions  taken  in  that 
case  (and  which  has  been  designated  "The  Great  Case  of  Mines"), 
that  the  English  law  with  reference,  to .  mines  was,  or  at  least 
then  became  (to  the .  extent  of  the,  distinctions  taken  in  that 
case),  divergent  from  the  Eoman  law,  and  also  from  all  those 
foreign  mining  laws. (hereafter  dealt  with)  which  have  followed 
more  implioitly  in  the  footsteps  of  the  Roman  law. 
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Chap.  VI.    ■guB-SECT.  2. — The   Mining  Rights   of  the  English   Crovm, — 
'—^ —  Detailed,  Statement  of. 


(A.)  Eoyal  Mines: 

(a)  In  England, — 

(I.)  Probable  Origin  of  Cro-wn's  EigMs; 

(2.)  The  Great  Case  of  Mines,  otherwise  Queen  v.  Northwm- 

berland  [Earl); 
(3.)  Incidental  Eights  of  Crown; 
(4.)  ITncertainty  in  Definition  of  Eoyal  Mines; 
(5.)  Legislation  reraoTing  the  Uncertainty; 
(6.)  Saltpetre — Crown's PrerogatiTe  in; 

(b)  In  Scotland ; 
(o)  In  Ireland ; 

(d)  In  the  Queen's  Dominions  abroad ; 

(1.)  Common  Law  Eights, — Woolley  \.  Attorney -General  of 

Victoria; 
(2.)  Eights  as  afBected  by  Legislation  Imperial  and  Colonial, 
— Bollymim  v.  Noonan  (Queensland. 

(a)  Eoyal  According  to  the  law  of  England,  as  we  liave  seen,  the  only- 

England,  mines  which  are  termed  royal  are  mines  of  gold  and  silver ;  and 
these  are  the  exclusive  property  of  the  crovm,  not  only  legally 
but  beneficially.  This  property  is  said  to  be  a  branch  of  the 
royal  prerogative,  and  to  be  a  branch  so  peculiar  to  that  pre- 
rogative that  it  has  been  said,  that  though  the  king  grant  lands 
in  which  mines  are,  and  all  mines  in  them,  yet  royal  mines  will 
not  pass  by  so  general  a  description  (c). 
Probable  This  prerogative  is  stated  to  have  originated  in  the  ting's 

&^n'°s  right  right  of  coinage,  in  order  to  supply  him  with  materials  (d).  It 
toroyalmines.  may  be  observed,  however,  that  the  right  of  coinage  in  the 
earlier  periods  of  European  society  was  not  always  exclusively 
exercised  by  the  crown ;  that  the  same  reason  might  apply  to 
other  metals,  as  copper  and  tin ;  and  that  in  those  rude  times 
the  prerogative  was  perhaps  as  Hkely  to  have  had  its  origin  in  the 
circumstance  of  those  rare  and  beautiful  metals  having  always 
been  among  the  most  cherished  objects  of  ambition,  and  which 
were,  therefore,  appropriated  to  the  use  of  the  crown,  like  the 
diamonds  of  India,  in  order  to  sustain  the  splendour  and  dignity 
of  its  rank,  as  well  as  for  its  revenue. 

It  is  more  probable  therefore  that  the  royal  right  arose  in 
Homan  times,  and  was  transmitted  to  successive  sovereigns. 
The  Eomans,  as  we  have  seen,  with  respect  to  mines  in  Spain 
and  in  Macedon,  monopolized  the  gold  and  silver  mines,  and 
left  those  of  iron  and  copper  open  for  private  enterprise,  subject 
only  to  certain  payments  (e) ;  and,  doubtless,  the  Romans  adopted 

(c)  Plowd.  336.  vol.   3,   p.   544,   and  the  authorities 

Id)  1  Black.  Com.  294.  there  cited ;  see  also  Chap.  Vi.,  Sect.  1, 

(e)  See  Merivale's  Hist,  of  Eome,      siipra. 
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the  like  distinction  as  to  mines  ia  England.  It  does  not  appear,  Ohai.  VI. 
however,  that  either  gold  or  silver  was  found  ia  Britaia  in  the  ^^'  ' 
time  of  Julius  Osesar,  who  only  mentions  tin,  copper  and  iron 
as  being  produced ;  hut  lead  mines  were  extensively  worked  in 
the  time  of  Augustus,  both  for  the  lead  and  the  silver  in  them, 
and  there  was  sooli  afterwards  a  great  silver  coiaage  in  Britain. 
The  assertion  of  Strabo  and  Tacitus,  that  Britaia  produced  both 
silver  and  gold,  was  certaialy  true  with  respect  to  silver,  and 
might  be  literally  true  also  with  respect  to  gold(/).  Con- 
sidering therefore  the  long  occupation  of  these  islands  by  the 
Romans,  it  is  only  natural  to  conclude  that  some  traces  of  their 
mining  laws  would  remaia  ia  Britain,  should  they  appear  only 
in  the  form  of  usages  or  customs.  The  Saxon  invaders  coming 
afterwards  brought  from  their  Teutonic  homes  a  body  of  laws, 
which  presented  certaia  resemblances  (from  whatever  source 
derived)  to  the  laws  of  the  Roman  Empire ;  and  the  Norman 
iavaders  who  came  still  later  presented  in  their  feudal  system 
a  stOl  more  striking  resemblance  to  the  Roman  law  of  owner- 
ship in  land.  Thus,  by  the  Norman  law,  which  became  and 
still  contiaues  the  predominant  and  almost  indigenous  law  of 
England,  the  suzeraiaty  superiority  or  strict  ownership  of  all 
the  lands  in  England  was  vested  ia  the  crown,  and  the  individual 
possessors  were  the  mere  tenants  thereof  from  the  crown,  rendering 
to  the  crown  various  services  and  dues  in  respect  of  their  tenan- 
cies or  holdings.  What  was  true  of  the  ownership  of  lands  in 
general  was  true  also  of  the  ownership  of  miaes  and  miaerals 
in  particular;  and  the  mines  therefore,  theoretically  at  least, 
belonged  in  strict  ownership  to  the  crown,  which  might  either 
retaia  them  to  itself,  or  lease  them  to  iudividuals,  in  the  like 
manner  that  it  administered  the  general  territory  of  the  State. 
Now  with  such  a  striking  general  siaiUarity  to  the  Roman  law 
of  land  as  above  explained,  nothing  was  so  natural  as  to  adopt, 
or  to  contiaue,  the  Roman  law  of  mines,  with  its  distinction 
between  the  mines  of  precious  and  those  of  the  baser  metals. 
The  precise  time  at  which  or  manner  in  which  the  rights  of  the 
crown  in  respect  of  mines  grew  up  and  became  established  ia 
English  law  cannot,  it  is  true,  with  certainty  be  shown;  as 
neither  can  the  connection  (if  any)  which  those  rights  had  with 
the  analogous  Roman  imperial  mining  rights.  But  the  fact  of 
a  strong  and  (as  regards  royal  mines)  a  perfect  analogy  existing 
between  the  Roman  and  the  English  miaing  laws,  as  regards  im- 
perial mining  rights,  is  not  disputed ;  and  whether  or  not  it  is  the 

(/)  Tao.  Vit.  Agrio. 


122  SEIGNEUBIAL   AND    QUASI-SEIGNEUKIAL   MINING    EIGHTS. 

Chap.  VI.     wiser  theory  to  explain  tliat  fact  by  deriving  tiie  latter  system 

"-         from  the  former,  or  hy  assigning  both  systems  to  a  common 

reason, — or  perhaps  by  attributing  the  analogy  to  the  operation 
of  both'  these  causes  jointly, — is  immaterial  to  speculate.  It' is 
more  profitable  to  acdept  the  fact  of  the  strong  general  resem- 
•  blance,  and  to  proceed  with  the  details  of  the  rights  or  claims  of 
right  which  the  crown  of  England  has  at  Various  times  asserted, 
and  gUGcessfully  asserted,  iu  respect  of  miaes,  and  to  derive  the 
existiag  law  therefrom.  =    ,         ' 

Case  of  Queen  It  waSj  as  we  have  seen,  in  "  The  Great  Case  of  Mines,"  re- 
bm-iand  (Eart).  ported  in  Plowden  {g),  that  the  crown's  mining  rights  were  for 
the  first  time  definitively  and  authoritatively  declared.  In  that 
case,  it  was  decided  that  all  mines  of  gold  and  silver  witliin  the 
realm,  although  in  the  la;nds  of  subjects,  belong  exclusively  to 
the  crown  by  prerogative.  The  facts  of  the  case  and  the  argu- 
ments used  and  judgment  delivered  iu  it  throw  considerable 
light  upon  the  nature  and  extent  and  also  upon  the  grounds  of 
the  crown's  rights  or  claims  of  right  in  respect  of  mines  and 
minerals,  as  well  ia  respect  of  the  mines  of  precious  metal  as 
also  ia  respect  of  the  baser  minerals ;  and  for  that  reason,  they 
are  here  stated  in  as  condensed  and  methodized  a  form  as  is 
consistent  with  an  accurate  statement  of  them. 

The  case  was  one  depending  in  the  Court  of  Exchequer 
between  the  Queen  and  the  Earl  of  Northumberland,  upOn  an 
information  exhibited  by  the  Queen's  attorney  agaiast  the  said 
Earl,  touching  a  mine  of  copper,  containing  gold  or  silver,  claimed 
by  the  Queen  in  the  lands  of  the  said  Earl. 
Statement  of  The  information  recited  that  the  Queen  by  reason  of  her 
olami.  prerogative  royal  was  entitled  to  aU  and  siagular  miaes  and 

ores  of  gold  and  silver,  and  of  other  metals  whatsoever  containing 
in  them  gold  or  silver,  with  the  appurtenants,  which  might  or 
could  be  found  ia  any  lands  vnthia  the  realm  of  England  or 
other  the  dominions  thereof ,  as  well  in  the  proper  lands  and  soil 
of  the  said  Queeii  as  ia  the  lands  and  soil  of  any  of  her  subjects; 
'  and  the  information  further  recited  that  the  said  Queen,  beiag 
at  the  time  seised  ia  her  demesne  as  of  fee  ia  right  of  her  crown 
of  England  of  and  in  certain  waste  lands  called  Newlands,  in 
the  county  of  Cumberland,  ia  which  were  certaia  miaes  and 
ores  of  copper  containing  ia  them  gold  or  silver,  commanded 
one  Thurland  and  one  Howseter  to  search  and  dig  for  copper 
ore  containing  in  itself  gold  or  silver  within  the  said  waste  lands 


(y)  Tte  Queen  and  tlie  Earl  of  Northumberland,  Plowden,  310 — 336; 
also  Dyer,  88a. 
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for  the  use  of  the  Queen,  and  also  to  win  and  carry  away  the     Chap.  VI. 

the  same  for  the  like  use ;  whereupon  and  in  pursuance  of  such         '^'  ^' 

command  the  said  Thurlaiid  and  Howseter  dug  up  within  the 

said  lands  600,000  pounds  weight  of  copper  ore  containing  gold 

and  silver,  and  laid  the  same  upon  the  surface  of  the  said  lands 

for  the  purpose  of  remeving  the  same,  and  were  continuing  to 

dig,  and  win  the  said  copper  ore  and  to  lay  the  same  upon  the 

surface  for  the  purpose  of  removal,  until  interrupted  in  so  doiag 

by  the  said  Earl  as  thereiaafter  mentioned ;  and  the  information 

stated  that  the  said  Earl  entered  and  intruded  upon  the  said 

lands   and   hindered   and  disturhed    the   said  Thurland    and 

Howseter,  not  Only  from  searching  and  digging  as  aforesaid, 

but  also  from  taking  and  carrying  away  the  before-mentioned 

600,000  pounds  of  copper  ore,  and  yet  continued  to  hinder  and 

disturb  them  as  aforesaid,  to  the  damage  of  the  said  Queen  in 

lOOOZ.     And  the  information  prayed  the  advice  of  the  Court  in 

the  premises. 

To  this  information  the  Earl  pleaded  a  denial  of  the  therein  Statement  of 
alleged  general  right  of  the  Queen,  by  reason  of  her  prerogative  ^  ™*'^°' 
royal,  to  have  and  enjoy  all  mines  of  gold  and  silver,  and  of 
other  metals  whatsoever  containing  in  them  gold  or  silver,  with 
their  appurtenants,  in  the  lands  of  any  of  her  subjects,  and  for 
a  special  plea  alleged,  in  effect,  as  follows: — That  the  waste 
lands  in  question  were  part  of  a  greater  waste  called  Derwentfels, 
and  that  Lord  Philip  and  Lady  Mary  (sovereigns  of  England), 
bejng  seised  of  the  said  greater  waste  in  their  demesne  as  of 
fee  in  right  ©f  the  crown  of  the  said  late  Queen,  granted,  unto 
the  said  Earl  in  fee  tail  male  the  said  waste  by  the  descriptions 
in  the  plea  particularly  set  forth,  being  generally  their  honor, 
castle,  lordship,  manor,  park  and  forest  of  Cockermouth,  and 
aU.  other  their  lordships,  manors,  lands,  tenements  and  villages 
therein  particularly  specified,  with  all  their  rights,  members  and 
appurtenants ;  and  that  the  said' Earl,  by  virtue  of  the  said  grant, 
entered  upon  the  said  waste  lands  in  Newlands  aforesaid,  and 
lawfully  hindered  and  disturbed  the  said  Thurland  and  Howseter 
in  the  manners  alleged  in  the  information. 

The  arguments  pro  and  contra  were  in  effect  as  follows : —  Arguments— 
(1)  in  respect  of  mines  of  gold  and  silver,  in  the  lands  of  L^s  to  gold^ 
subjects ;  and  (2)  in  respect  of  mines  of  copper  containing  gold  ^^^  ^Uver 
or  silver, — did  the  Queen,  in  fact,  possess  the  alleged  right 
thereto,  as  a  general  rule  of  law,  by  virtue  of  her  prerogative ; 
and  if  so,  then  did  the  special  words  of  the  said  grant  to  the 
Earl  divest  that  right  out  of  the  Queen  ? 
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Chap.  VI.         (1)  Arguments  in  favour  of  the  crown's  right— gold  and 
Sect.  2.  -i  ^ 

Silver  only : — 


Tte  excel-  (a)  The  exceUenoy  of  gold  and  silver  caused  them  to  belong 

and  silver"      ^°  *^^  Queen,  she  being  the  most  excellent  person  within  the 
realm;  and  by  the  common  law,  similia  similibus  competuntur, 
that  is  to  say,  common  and  trivial  thinga  belong  to  the  common 
people,  things  of  greater  value  (short  of  the  most  excellent)  to 
people  of  greater  estate,  and  things  of  the  most  excellent  kind 
to  the  Queen  as  most  excellent.     Thus,  the  sturgeon  and  the 
whale,  as  being  the  most  excellent  fish  in  the  sea,  belong  to  the 
Queen. 
The  necessity       (b)  The  necessity  of  treasure  for  maintaining  the  forces  for 
0    e  ence.       ^-^q  defence  of  the  country,  with  which  defence  the  Queen  was 
charged,  implied  that  gold  and  silver  should  belong  to  the 
Queen,  they  being  treasure,  and  treasure  being  the  sinews  of 
war ;  the  duty  of  defence  drew  to  it  the  means  of  defence ;  in 
fact,  the  gold  and  silver  within  the  realm  were  created  by 
Providence  as  a  natural  provision  of  treasure  for  the  defence  of 
the  realm. 
TheoouTeui-        (c)  The  convenience  of  metallic  money,  as  a  means  of  ex- 
me^^imi'of       changing  commodities  with  facility,  required  that  gold   and 
exchange.        silver  should  belong  to  the  crown,  which  alone  could  constitute 
it  such  a  medium  of  exchange,  the  coin  passing  current  for  the 
amount  of  the  royal  mark  thereon,  and  no  subject  being  able  to 
coia  without  becoming  guilty  of  high  treason.     The  universal 
benefit  of  the  community  was  therefore  secured  by  the  recog- 
nition that  aU  gold  and  silver  belonged  to  the  crown. 
Precedents  of       (d)   The    alleged   right  of    the   crown  was    supported    by 
^ant^  numerous  precedents  of  grants  in  the  Exchequer,  in  all  of  which 

the  crown  had  spoken  of  the  gold  and  silver  mines,  and  also  of 
the  copper  mines  as  being  Ms  mines,  although  they  were  situate 
in  the  lands  of  other  persons  (being  wUd  and  mountainous 
places),  to  be  worked  for  his  advantage,  allowing  a  fair  remune- 
ration to  the  workers;  and  in  these  grants  the  crown  had 
assumed  to  restrain  aU  persons  (other  than  his  grantees)  from 
working  the  said  mines,  and  had  claimed  to  appropriate  all  gold 
and  silver  worked  wrongfully  or  clandestinely.  It  is  true  that 
in  some  of  these  grants  a  licence  to  dig  was  expressed  to  be 
required  from  the  private  landowner  before  the  crown  grantee 
could  break  up  the  freehold;  but  this  provision  regarding 
a  licence  was  a  mere  matter  of  curtesy  in  the  crown,  and  not  a 
matter  of  necessity,  inasmuch  as  the  grant  would  have  carried 
as  incident  to  itself  the  right  to  break  up  the  freehold,  even  had 
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it  been  silent  upon  the  matter.  It  is  also  true  that  in  some  of  Chap.  VI. 
the  said  grants,  a  twentieth,  or  some  other  part  of  the  produce,  ^°^"  ^" 
was  given  to  the  private  landowner ;  but  that  again  was  a  mere 
matter  of  curtesy  and  not  of  right, ^wherein  the  King  of  his 
special  grace  abated  of  the  rigour  of  his  prerogative  for  the 
benefit  of  his  subjects ;  for  the  law  did  not  force  him  to  make 
any  allowance  for  such  things.  And,  besides,  the  grants  were 
not  unfrequently  without  either  of  the  aforesaid  qualifications  in 
favour  of  the  private  landowner,  conferring  the  full  right  to 
dag  propria  vigor e,  and  not,  requiring  any  render  to  the  land- 
owner. 

(e)  In  addition  to  precedents  of  grants,  there  were  also,  in  Precedents  of 
the  Exchequer,  numerous  copies  of  accounts  purporting  to  have  *°''°™'  ®" 
been  rendered  to  the  crown  by  the  workers  of  gold  and  silver  in 

respect  of  the  King's  dues ;  and  by  these  accoimts  it  appeared 
that  the  King  had  been  answered  for  the  revenue  of  mines  of 
gold  and  silver,  as  well  such  as  were  in  the  lands  of  others  as  in 
his  own  lands ;  which  prove  that  the  grants  were  executed  and 
the  ores  dug  up  in  the  lands  of  others  because  the  charters, 
upon  which  the  accounts  were  founded,  gave  power  to  dig  for 
ore  of  gold  and  silver,  as  well  in  the  lands  of  others  as  in  the 
lands  of  the  King. 

(f )  Further,  there  were  instances  of  criminal  iaformations  Preoedents  of 
filed  on  behalf   of    the  crown   against  pernors  of  gold  and  i^^fo^ations.- 
silver  ore  in  the  lands  of  others,  e.  g.  that  against  Grlover  and 
ChambemouQ,  36  Hen.  VI.,  who  were  convicted  by  way  of 
vindication  of  the   crown's  rights   and  pardoned  by  way  of 

exercise  of  the  King's  clemency. 

(2)  Arguments  in  favour  of  the  Earl,  and  the  replies  thereto,'  Arguments 

T  -I         ,     .T  T  '  (eontinued) — 

T— gold  and  silver  only : —  (2)  PorEarl— 

'  (a)  The  arsrument  as-ainst  the  crown,  which  was  derived  from  ^.^  *«  golf  ^^ 

,,.  °  „?  „Ti-i-         silver  only; 

the  circumstance  of  the  treatise  Be  Prerogativa  Regis  bemg  also,  replies 
silent  upon  this  alleged  right,  was  disposed  of  by  showing  that  t^^^'^sto- 
the  treatise  in  question  was  silent  also  regarding  certain  other 
prerogatives,  the  existence  of  which  was  nevertheless  not  dis- 
puted. 

(b)  The  argument  against  the  crown,  which  was  derived  from 
the  fact  that  digging  in  was  interfering  with  the  freehold  of 
the  subject  otherwise  than  by  due  process  of  law, — this  argument 
was  disposed  of  by  showing  that  the  prerogative  contained  in  it 
a  prescription  and  rested  in  usage,  and  that  the  crown  could 
acquire  in  these  ways  against  a  subject,  equally  as  a  subject 
could  acquire  by  them  against  another  subject.  And,  as  a 
matter  of  fact,  the  prerogative  had,  by  prescription  and  usage, 
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Chap.  VI.     acquired,  in  many  instances,  a  right  of  interference  with  the 

— ""'''    —  subject's  freehold,  and  which  right  so  acquired,  or  the  exercise 

thereof,  was  not  contrary  to,  but  was  in  accordance  with,  the 

due  course  of  law. 

Conclusion,—      And  it  was  concluded,  on  behalf  of  the  crown,  for  the  reasons 

sUve/only^"    8'P<i  upon  the  precedents  aforesaid,  that  as  to  mines  of  gold  and 

silver  only,  all  such  mines  in  the  lands  of  subjects,  whether  the 

same  mines  were  opened  or  were  unopened,  with  power  to  dig 

in  the  lands  of  subjects  for  the  same,  and  to  carry  them  away, 

with  all  other  incidents  thereto,  belonged  of  right  to  the  crown. 

Arguments  Upon  the  question  of  mines,  not  being  of  gold  and  silver 

(i^lPorCr^  only,  but  of,  the  so-called  baser  substances,  containing  gold  or 

—as  to  mines  silver, — and  includins:,  therefore,  the  particular  ores  and  mines 

containing'  o?  ?  j. 

gold  or  sUver.  of  copper  that  were  then  in  question, — it,  was  argued  for.  the 

crown  as  follows  : — 
On  principle.  It  being  admitted  that  these  ores  contain  gold  and  silver,  or 
at  least  gold,  the  entire  ore  belongs  to  the  Queen,  seeing  that 
she  cannot  get  the  gold  save  by  melting  the  copper,  and  she  is  not 
to  be  required  to  melt  the  copper  for  the  advantage  of  anyone 
else,  and  therefore  she  does  it  for  her  own  advantage  only. 
Further,  this  necessity  of  melting  admits  that  -  the  gold  (or 
silver)  is  one  thing  with  the  copper,  and  the  former  (as  being* 
the  more  valuable)  draws  the  latter  (as  being  the  less  valuable). 
On  prece-  There  were  precedents  in  support  of  the  crown's  title  to  these 

mixed  mines,  particularly  that  of  Eobert- Brown's  copper  mine 
in  Salop,  7  Edw.  III.;  that  of  Jacob  Minor's  copper  mine, in  the 
same  county,  17  Eichd.  II. ;  that  of  Henry  and  John  Darby's 
lead  mine  in  Devon,  7  Hen.  lY.,  and  others  of  a  still  more  con- 
vincing character  in  the  reign  of  Hen.  YI.,  the  last-mentioned 
king  having  in  numerous  instances  demised  and  granted,  not  only 
the  gold  and  silver  mines,  but  also  all  other  the  mines  containing 
gold  or  silver  in  the  counties  of  Devon  and  Cornwall,  as  well  in 
the  lands  of  others  as  in  the  crown's  own  possessions  there, 
the  grantees  and  lessees  rendering  therefor  to  the  crown  (to  be 
accounted  for  in  the  Exchequer)  a  variable  proportion  of  the 
produce  or  of  its  value,  and  rendering  also  (but  as  a  matter  of 
royal  grace  only  and  not  of  private  right)  a  certain  other  and 
variable  proportion  to  the  private  landowner,  if  and  when  the 
mines  were  situate  in  private  lands.  The  chain  of  precedents 
was  continuous  and  uniform  down  to  the  present  time. 
(2)  For  Earl  The  principal  argument  aga,inst  the  crown  was  to  the  effect 
contain^^^  that  if  the  copper  were  from  its  disproportionate  amount  more 
gold  or  silver,  valuable  than  the  gold  or  silver,  then  it  should  decide  the  owner- 
ship of  both  upon  the  principle  of  the  crown's  own  arguments ; 
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for,  otherwise,  any  infinitesimal  portion  of  gold  or  silver  would     Chap.  VI. 
suffice,  and  there  was  no  mine  (A)  in  whiok'  gold  or  silver  was        •^°^"   ' 
not  found  mixed  up  to  some  extent  with  the  other  metals.     The 
gold  or  silver  must  in  any  case  be  worth  the  labour  and  equal 
to  the  cost  of  digging.     That  was  a  reasonable  Hmit ;  and  it  , 
was  the  reasonable  and  fair  construction  of  aU  the  royal  grants 
appearing  to  the  contrary. 

As  another  argument  against  the  crown,  it  was  suggested 
that  the  proportion  of  the  produce  rendered  to  the  crown  was  a 
render  made  by,  way  of  tax  for  the,  support  of  that  part  of  the 
executive  which  was  .charged  with  superintending  mining  opera- 
tions, and  was  in  no  sort  a  render  in  acknqwledgment  of  owner- 
ship in  the  crown;  there  were  the  Kke  renders  payable  by 
merchants  to  the  crown.  > 

Upon  the  construction  of  the  special  words  of  the  grant,  it  Judgment, 
was  held,  that  inasmuch  as  these  words  were  capable  of  applying 
to  base  mines,  and  might  in  the  particular  instance  be  so  satisfied, 
they  were  not  to  be  construed  to  extend  any  further,  so  as  to 
include  royal  mines,  nempe,  the  copper  mines  containing  gold 
or  silver,  and  this  notwithstanding  that  the  words  of  the  grant 
were  very  strong,  beiag  omnes  et  singulae  minerae,  and  expressed 
to  be  granted  de  gratia  sua  speciali,  certa  scientid,  et  mero  motu 
regis.  And  the  Lord  Chief  Justice  Dyer  said, — "  That  if  the 
Queen  had  a  mine-royal,  and  no  other  mine,  in  the  soU  of  J.  S;, 
and  she  made  a  grant  of  all  and  singular  her  miaes  ia  that  soil 
to  a  stranger  ex  certa  scientid,  then  and  in  such  case  the  miae- 
royal  would  pass,  for  else  the  words  would  be  void  and  without 
effect,  as  having  nothing  to  operate  upon  and  to  be  satisfied  by, 
save  only  the  >  mine-royal."  But  (by  way  of  implication)  if  the 
Queen  had,  in  addition,  any  base  mine  in  J.  S.'s  soil,  then  the 
words  of  the  grant  would  be  satisfied  by  reference  to  such  base 
mine,  and  consequently  the  miae-royal  would  not  pass,  but  only 
the  other  mines. ' 

It  was  accordingly  adjudged  ia  the  principal  case  upon  the 
sum  of  the  arguments  pro  and  contra,  that  the  Earl  was  guilty 
of  therseveral  trespasses  alleged,  ia  his  disturbance  of  Thurland 
and  Howseter,  the. Queen's  servants,  ia  their  minrag  operations; 
and  that  the  copper  miaes  ia  question  contaiaing  gold  and 
silver,  and  also  ihe  ores  raised  and  io  be  raised  therefrom, 
belonged  to  the  crown. 

-  It  is  seen  from  the  foregoing  extracts,  that  ia  addition  to  the 
projierty  in  the'mines  of  copper  containiag  gold'and  silver,  the 

(A)  This  is  said  to  hare  been  a  prevalent  superstition  of  the  day. 
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Chap.  VI. 
Sect.  2. 


Incidental 

rights  of 
Crown — 
(1)  To  enter 
on  lands. 


(2)  Totaie 
timber. . 


crown  claimed  and  was  assumed  to  be  entitled  to  various  inei- 
.  dental  rights,  namely,  full  liberty  to  enter  upon  the  lands  of  the 
subject,  and  to  dig  therein,  and  to  carry  away  the  ores,  with  all 
such  other  liberties  and  privileges  as  were  necessary  for  efEectu- 
ally  winning  them,  making  or  not,  as  the  case  might  be,  compen- 
sation for  the  surface  damage  done  thereby.  The  allowance  of 
this  claim  was  in  perfect  accordance  with  that  maxim  of  the 
English  law,  and,  indeed,  of  general  jurisprudence,  that  when 
anything  is  granted,  there  is  also  granted  therewith  all  things 
necessary  for  the  efEective  enjoyment  of  the  principal  subject- 
matter  granted, — "  Quando  aliquid  conceditur,  id  quoque  concedi 
videtur,  sine  quo  res  ipsa  esse  non  potest"  {soil,  percipi  non 
debeat). 

Nevertheless,  the  crown's  right  of  entry  for  the  purpose  of 
working  and  winning  royal  mines  was  not  admitted  by  Lord 
Hardwicke  in  a  case  where  there  was  a  grant  from  the  crown  of 
lands,  with  a  reservation  of  all  royal  mines,  but  not  of  a  right 
of  entry.  He  was  of  opinion  that  there  was  not  by  the  terms 
of  the  grant  (scil.  reservation)  any  such  power  in  the  crown,  and 
that  not  even  by  the  royal  prerogative  of  mines,  had  the  crown 
any  such  power ;  for  it  would  be  very  prejudicial  if  the  crown 
could  enter  into  a  subject's  lands  or  grant  a  licence  to  work  the 
mines  ;  but  that  when  they  were  once  opened,  it  could  restrain 
the  owner  of  the  soil  from  working  them,  and  could  either  work 
them  itself  or  grant  a  licence  for  others  to  work  them  («.'). 

This  doctrine  was,  however,  declared  by  Sir  W.  Grant, 
M.  E.  {k),  to  be  liable  to  considerable  doubt,  as  being  incon- 
sistent with  the  resolutions  of  the  judges  in  the  great  case  of 
mines  in  Plowden,  cited  and  stated  above.  It  may,  therefore, 
be  assumed  that  the  latter  case,  which  was  solemnly  decided  by 
all  the  twelve  judges,  has  never  been  overruled;  and  Lord 
Hardwicke's  case  was  partly  decided  upon  other  grounds,  viz., 
upon  there  not  being  a  sufficient  probability  of  there  being  royal 
mines  at  all,  to  disturb  the  possession  of  a  purchaser. 

This  royal  right  seems  also  to  have  been  accompanied  with  a 
right  to  take  timber  for  the  use  of  the  mines.  Li  a  case  relating 
to  the  silver  mines  of  Aldeneston  (Alston),  in  Cumberland,  the 
landowners  did  not  deny  this  right,  but  alleged  there  was  no 
right  to  sell  the  timber  {I). 


(t)  Lyddal  v.  Weston,  2  Atk.  20. 

(*)  Seaman  v.  Vaudrey,  16  Ves.  393. 

\T)  2  Inst.  578 ;  18  Edw.  1 ;  and  see 
also  Nortlimnberland  Pipe  EoU,  a.b. 
1226.  Aldeneston  (no-w Alston),  ismen- 
tioned  in  the  Pipe  EoU  as  the  mine  of 


Carlisle.  The  miners  had  special  pri- 
vileges, and  the  justices  of  assize -went 
there  in  their  oirouit.  See  Hodgson's 
Northmuberland,  vol.  3,  part  2,  cc.  45, 
54. 
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It  seems  formerly  to  have  been  a  matter  of  considerable     Chat.  VI. 
dispute  as  to  what  constituted  a  royal  mine.     By  some  it  was 


considered  to  he  a  principle  of  common  law,  that,  if  any  gold  or  ^•'''^"™^!~" 
silver  was  foimd  in  metals  of  a  baser  nature,  that  was  suf&cient  tainty  in 
to  bring  the  mine  within  the  definition  of  a  royal  mine  ;  while,    ®      'on  o  . 
by  others,  a  mine  was  not  to  be  deemed  royal  unless  the  quantity 
of  gold  or  silver  exceeded  in  value  that  of  the  cJther  metal  with 
which  it  was  mixed.     The  latter  opinion  is  said  to  have  been  Coafliotmg' 
adopted  by  three  of  the  judges,  viz..  Harper,  Southcot  and  "Weston,  judges  in 
in  the  case  of  the  Queen  and  the  Earl  of  Northumberland  (m),  ?""!'^-, 

,  Northumber- 

although  they  agreed  in  thinMng  that,  as  the  defendant  m  that  iund{Eari). 
case  had  confessed  the  production  of  some  royal  ore,  he  was  con- 
cluded by  his  not  having  proceeded  to  show  the  relative  difference 
of  value,  and  that  the  mine  must  therefore  be  presimied  to  be  royal. 
.  But  aU  the  other  nine  judges  were  of  opinion  that  the  existence  of 
any  portion  of  silver  or  gold  was  sufficient  to  constitute  a  royal 
mine.  Plowden  himself  contends,  that  if  the  royal  metals  should 
bear  the  expenses  of  extraction,  the  whole  should  belong  to  the 
crown,  and  if  otherwise,  to  the  owners  of  the  base  metals.  This 
decision  occurred  in  the  time  of  Queen  Elizabeth,  when  the  pre- 
rogative of  the  crown  was  perhaps  at  its  greatest  height,  and  the 
opinion  of  the  nine  judges  does  not  appear  to  have  gained  the 
acquiescence  of  more  recent  lawyers.     In  1640,  the  opinion  of  Opinion  of 

,  J!  j-ii         -1     counsel  m 

niteen  leading  counsel,  amongst  whom  are  the  names  ol  (jrianvii,  i640. 
Herbert,  Grrimston  and  Maynard,  was  taken  upon  the  subject. 
These  gentlemen  were  all  of  opinion,  that,  although  the  gold  or 
silver  contained  in  the  base  metal  of  a  mine  in  the  lands  of  a 
subject  be  of  less  value  than  the  base  metal,  yet  if  the  gold  or 
silver  countervail  the  charge  of  refining  it,  or  be  of  more  worth 
than  the  base  metal  spent  in  refining  it,  this  is  amine  royal,  and 
as  wen  the  base  metal  as  the  gold  and  silver  in  it  belong  to  the  , 

prerogative  of  the  crown  (w).  It  may  be  inferred,  from  this 
opinion,  that  if  the  gold  or  silver  did  not  repay  the  charges  of 
separation,  those  metals  were  not  considered  as  belonging  to  the 
crown.  But  it  would  appear,  that  if  the  royal  metals  had  been 
found  in  a  pure  state,  and  unmixed  with  the  ores  of  any  baser 
metal,  or  if  the  mixture  had  been  merely  mechanical,  and  not 
chemical,  and  the  precious  metals  could  have  been  extracted 
without  necessarily  submitting  the  whole  mass  to  the  ordinary 
smelting  processes  used  in  the  reduction  of  the  inferior  metals, 
the  mine  would  have  been  considered  a  royal  mine,  without 
reference  to  the  cost  of  either  production  or  separation.     Silver 

(w)  Plo-wd.  336.  («)  HetonV  Aooount  of  Mines,  p.  21. 

B.  K 
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Chap.  VI. 
Sect.  2. 


Continuance 
of  ■uncertainty 
of  definition. 


Sir  Carbery 
Priced  case,- 
defeat  of 
crown. 


Eemedy  by 
statute. 


5  WiU.  & 
Mary, 


c.  6. 


mines  are  frequently  mentioned  as  existing  in  England,  but  it 
is  very  questionable  wbetber  gold  or  silver  bas  ever  been  found 
in  a  pure  state  ia  England,  though  small  pieces  have  sometimes 
been  discovered  in  Scotland  (o)  and  in  Ireland.  Several  pounds 
of  gold  have  lately  been  procured  from  the  lead  mines  of  Dol- 
gelly,  North  "Wales,  where  the  vein  is  described'  as  being  inter- 
laced -with  strings  of.  gold.  AH  the  silver,  said  to  have  been 
produced  in  England  was  most  probably  extracted  from  lead, 
as  at  present  (jij). 

In  the  time  of  Queen  Elizabeth,  a  society  was  established  on 
the  part  of  the  crown  for  the  management  of  royal -mines,  most 
probably  ia  consequence  of  the  decision  reported  by  Plowden. 
Several  rules  were  framed  for  its  guidance,  particularly  ia  1670. 
The  opinion  of  the  fifteen  counsel  before  mentioned  seems  to 
have  been  generally  adopted  (g').  But  considerable  diifejsenee 
of  opinion  still  prevailed  in  many  instances  with  respect  to  the 
a.ctual,  fact  of  the  royal  inet^ls  bearing  .the  charges  of  rQfine- 
ment._  The  royal  refiners,  and  assayers  beoame  either  less  skilful 
or  dishonest.  At  length,  the  gr^at,  case  of,  Sir,  Carbery  Price 
occurred  (r).  This  case  produced  repeated  trials  ^.t.  bar,,  and  at 
nisi  prius,  and  occasioned  very  considerable  excitement  in  almost 
all  parts  of  the  Idngdom.  Sir  C.  Price  succeeded  at  last  in 
effectually  precluding,  the  claims  of  the  crowp,  but  the  spiriti  of 
mining  adventure  threatened  to  beoome  extinct  from  theye-xa- 
tious  and  uncertain  state  of  the  law.  The  right  of  entry  in 
search  of  royal  mines  was  oppressive  in  the  extreme,  for  the 
clause  of  compensation  iaserted  in  the  royal  patents  was  usually 
disregarded,  and  any  mine,  which  might  have  been  discovered 
at  great  expense,  seemed  liable  to  be  claimed  a?,  a  royal  mine. 
Valuable  miaes  were  concealed,  and  there  was  universal  distrust. 
Such, a  state  of  things  called  loudly  for  a  legislative  reraedy  (s). 

This  remedy  was  at  last  affoiided.  An  act  was,  passed, 
declaring  that  no  mine  of  tia,  copper,  iron  ox  lead  should 
thereafter  be  taken  to  be  a  royal  miae,  although  gold  or  silver 
might  be  extracted  out  of  the  sanj^e  {t)..  ,, 

This  provision  was  considered  insufficient,  and  anpther  statute 
was  soon  afterwards  passed  (m),  intitled  "An  Act  to  preveiit 
Disputes  and  Controversies  concerning  Eoyal  Mines,"  in  whielp, 
it  is  recited  that  many  doubts  and  questions  had.  arisen  upon 


(o)  Camd.  Britt.  915,  923;  Boyle  on 
Ores,  182;  Martin's  Scotland,  339. 

'  [p]  Pryce's  Mineralbgia  Cdmubi- 
ensis,  59 ;  Heton's  Account  of  Mines, 
2,5. 

[q)  See    Sir  Jolin'  Pettwi'   Fodjaw 


{r)  See  Sir  Humphrey  Maetwortt's 
Mine  Adventure  Expedient,  p.  13.   ' 
(s)  Heton,  27. 
(t)  1  Will.  &  Mary,  u.  30. 
(«)  5  "Will.  &  Mary,  o.  6. 
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the  first  statute,  whereby  great  suits  and  troubles  had  arisen  to     Chap.  VI. 
many  owners  and  proprietors  of  such  mines.  ^'^'   ' 


It  was  then  enacted,  that  all  owners  or  proprietors  of  any 
mines  in  England  or  Wales,  wherein  any  ore  was  then,  or  there- 
after should  be  discovered  or  wrought,  and  ia  which  there  was 
copper,  tin,  iron  or  kad,  should  hold  and  enjoy  the  same  mines 
and  ore,  notwithstanding  that  such  mines  or  ore  should  be  pre- 
tended or  claimed  to  be  royal  mines. 

The  third  section,  however,  gives  the  crown,  or  any  persons  Crown's  right 
claiming  royal  mines  under  it,  the  right  to  purchase  the  ore  of  any  tio^'^^"'^"'^' 
such  miaes  (other  than  tin.  ore  in  the  counties  of  Devon  and  Corn- 
wall), upon  payment,  within  thirty  days  after  the  ore  is  raised 
and  laid  upon  the  banis  of  the  mines,  and  before  its  removal 
from  thence,  hut  after  being  washed  and  made  merchantable,  of  the 
following  sums,  and  at  the  followifig  rates: — ^For  ore  in  which 
is  copper,  16^.  per  ton;  for  ore  in  which  is  tin,  forty  shillings 
per  ton;  for  ore  in  which  is  iron,,  forty  shillings  per  ton;  for  ore 
in'  which  is  lead,  91.  per  ton;  and  in  default  of  payment  it  is 
declared  to  he  lawful  for  the  owners  or  proprietors  to  sell  the 
ore  for  their  own  use. 

It  is  provided  by  the  fourth  section,  that  nothing  in  the  act 
should  alter  or  make  void  the  charters  granted  to  the  tinners  of 
Devon  and  Cornwall,  or  any  of  their  liberties,  privileges,  or 
franchises,  or  the  laws,  customs  or  constitutions  of  the  stannaries 
of  Devon  and  Cornwall  («). 

It  should  be  observed,  in  the  first  place,  that  the  right  of  the  Limits  of 
crown  to  aE  mines  of  gold  and  silver,  in  which  the  ores  of  those  remedy?" 
metals  are  found,  in  connection  with  any  other  substances  than 
copper,  tin,  iron  or  lead,  remains  unaffected  by  these  statutes, 
and  that  the  presence  of  any  of  the  four  metals  just  mentioned 
■vrould  seem  to  be  sufficient  to  protect  the  ore  against  the  claims 
of  the  crown. 

The  right  of  pre-emption,  reserved  to  the  crown,  and  the 
persons  claiming  under  it,  is  limited  to  copper,  iron  and  lead, 
and  to  tin  found  in  any  other  places  than  in  the  counties  of 
Devon  and  Cornwall. 

It  might  be  contended  that  this  right  should  extend  equally 
to  those  metals  specified  in  the  act  which  contain  no  silver  or 
gold  at  all,  as  to  those  which, do  actually  contain  them.  But 
this  construction  must  be  considered  to  be  excluded  by  the 
preamble  and  purpose  of  the  act.  Ores  unmixed  with  any  por- 
tion of  gpld  or  silver  were  undoubtedly  the  property  of  the 

(a:)  See  Chap.  VI.,  sect.  2,  subs.  2,  C. 
k2 
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Ohap.  VI.     sut)iect  before,  and  as  the  statute  was  not  intended  to  apply  to 
^™"  those,  the  right  of  pre-emption  cannot  be  held  to  extend  to  any 


ores  but  those  which  the  crown  might  have  pretended  to  claini. 
This  act  seems  to  have  given  universal  satisfaction  to  all 
mining  adventurers,  and  the  society  for  the  protection  of  royal 
mines  appears  to  have  been  effectually  broken  up  by  its  salutary- 
operation. 

It  is  stated  by  Sir  W.  Elackstone,  that  the  crown  pays  no 
more  for  the  royal  metal  than  the  value  of  the  base  metal  in 
Dangers  from  which  it  is  supposed  to  be  (y).     This  might  certainly  be  quite 
of°^e.emp-     true  at  the  time  when  the  statute  was  passed.     But  the  value  of 
tion.  all  the  metals  mentioned  in  the  act  has  since  often  and  materially 

varied.  At  present  the  price  of  almost  aU.  iron  ores  is  under  the 
sum  fixed  for  pre-emption — 21  per  ton.  But  it  is  quite  possible 
for  very  rich  and  peculiar  ores,  hke  the  red  haematite,  to  reach 
a  price  considerably  above  the  rate  of  pre-emption.  The  price 
of  copper  ore  is  also  usually  under  the  sum  fixed  by  the  act — 
16^.  per  ton;  but  the  value  of  some  copper  ores  now  found  in 
this  country  is  much  above  that  sum.  In  general,  the  sum 
fixed  for  tin  ore  would  be  greatly  inadequate.  It  follows,  there- 
fore, that  if  it  could  be  proved  that  any  of  the  ores  just  men- 
tioned contained  any  portion  of  gold  or  silver,  the  crown  would 
have  the  right  of  pre-emption  at  a  price  which  might  stOl 
seriously  affect  the  interests  of  the  producer. 

Silver  is  not  usually  found  in  this  country  in  union  with  any 
other  metal  but  lead,  though  it  has  been  found  in  Huel  Alfred, 
in  Grwinear,  Cornwall,  in  green  carbonate  of  copper,  and  in 
Huel  Ann,  in  Phillack,  Cornwall,  with  arsenical  pyrites.  Gold 
has  been  found  in  Wales,  and  in  the  iron  pyrites  of  Wicklow, 
in  Ireland,  and  CrossgUl,  in  Cumberland,  but  in  very  small 
proportions.  On  this  account  little  fear  need  probably  be  appre- 
hended of  the  crown  being  disposed  to  exercise  its  right. 

A  considerable  quantity  of  silver  is  extracted  from  lead  ores ; 
55  Geo.  3,        and  the  rate  of  pre-emption  has  been  raised  by  a  later  statute  (s), 
ing  the  price    ^J  'which,  after  recitiag  that  in  consequence  of  the  lapse  of  time 
of  pre-emp-     and  change  of  circumstances,  the  former  rate  had  been  inade- 
quate to  the  increased  expense  of  raising  lead,  it  is  enacted,  that 
the  rate  shall  thenceforth  be  251.  per  ton.     Since  the  passing  of 
this  act,  the  price  of  unsmelted  lead  has  never  been  beyond  the 
sum  of  151.  per  ton;    and  even  during  the  war  with  France, 
when  the  value  of  lead,  like  that  of  other  metals,  was  extra- 
ordinarily high,  it  never  reached  the  sum  of  231  per  ton.  About 

(y)  1  Black.  Com.  293.  (z)  55  Geo.  3,  c.  134. 
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the  year  1807,  the  price  closely  approached  to  that  sum,  but  it     Chap.  VI. 
is  now  consideraWy  reduced.    Lead  adventurers  have,  therefore,        ^°^'   " 
at  present,  nothing  to  apprehend  from  the  right  of  pre-emption. 
But  the  rate  of  pre-emption  over  aU  the  metals  ought  to  have  been 
permanently  fixed  by  reference  to  the  market  price  of  the  day. 

In  certain  reigns,  the  crown  has  claimed  the  right  to  other  Crown's  pre- 
mines,  as  to  the  Yorkshire  alum  mines.  It  was  held  by  all  the  saftpetre. 
Judges  in  the  reign  of  James  I.,  including  Coke,  that  the  crown 
could  grant  licences  for  working  saltpetre  for  gunpowder,  in 
any  lands  of  the  subject,  for  the  defence  of  the  realm  {a).  But 
the  licensees  of  the  crown  were  not  to  undermine  walls  or  houses, 
nor  to  dig  in  the  floors  of  any  houses  (other  than  stables,  &c.), 
nor  to  harass  any  one  proprietor  unequally;  and  ia  all  cases 
they  were  to  work  only  during  seasonable  hours,  i.  e.  between 
sun  rising  and  sun  setting,  and  they  were  to  make  the  places  as 
commodious  for  the  owner  after  digging  as  they  were  before. 
And  the  Eeport  contains  the  following  important  passage: — 

It  Was  resolved,  that  the  owners  of  the  land  cannot  be  restrained  from 
digging  and  taking  saltpetre,  for  the  king  hath  not  interest  in  it  as  he  hath 
in  gold  and  silver  in  the  land  of  the  subject,  for  the  king  in.  the  case  of 
saltpetre  hath  hut  purveyance  ;  so  that  the  property  of  it  is  in  the  owner, 
and  for  that  he  cannot  be  excluded  of  the  commodity  in  his  own  land. 

So  that  a  clear  distinction  existed  and  exists  between  the  Alumminea 
crown's  right  to  alum  mines  and  its  right  to  mines  of  gold  and  ^f^^°  "^"^^ 
sHver.  In  fact,  alum  mines  are  not  royal  mines ;  and  it  is  very 
doubtful  if  the  crown  would  at  the  present  day  exercise  its 
prerogative  of  purveyance  in  respect  of  saltpetre,  more  especially 
as  before  the  31  Eliz.  (being  the  year  next  after  the  Spanish 
invasion)  there  was  not  (it  is  said)  any  licence  or  commission  of 
any  King  or  Queen  of  England  for  the  taking  of  saltpetre,  and 
the  prerogative  seems  to  have  been  very  rarely  exercised  since  the 
reign  of  Elizabeth,  and  only  in  reigns  of  an  arbitrary  character. 


The  Scotch  law  regarding  royal  mines  originally  coincided  W  Hoyal 
with  the  English  law,  mines  of  gold  and  silver  being  reckoned  Scotlaiid. 
inter  regalia,  and  being  deemed  to  be  reserved  to  the  crown  in 
every  grant,  unless  they  were  specially  conveyed.  This  rule 
was  without  exception  in  the  case  of  gold  mines ;  but  the  rule 
applied  to  silver  mines  (or  rather  to  lead  mines  containing  sHvier) 
only  where  three  half -pence  of  silver  could  be  extracted  from 
the  pound  of  lead;  see  Act  of  1424,  c.  12.  Three  half-pence  at 
the  date  of  that  act  would  be  about  equivalent  to  one  half-crown 
at  the  present  day.    But  the  law  was  materially  altered  in  the 

[a)  12  Coke's  Eep.  12  (p.  206), 
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Ireland. 


(d)  Eoyal 
mines, — in 
the  Queen's 
dominions 
abroad. 

WoolUy  Y. 
Att.-Gm.  of 
Victoria — 
Case  of  com- 
pion  lav. 


year  1592  by  an  impriiited  act  (6),  wHoli  entitled  every  free- 
holder, i.  e.  every  landowner,  whetlier  holding  of  the  crown 
directly  or  of  a  subject,  to  a  grant  of  all  gold  and  silver  mines 
within  his  own  lands,  rendering  therefor  to  the  crown  one-tenth 
part  of  the  produce.  The  act  extends  to  tin  and  copper  mines 
as  well,  nempe,  to  such  mines  containing  (it  is  presumed)  some 
proportion  of  gold  or  silver.  "Where  there  is  no  mixture  of  the 
precious  metals,  no  render  is  payable  to  the  crown,  semble. 


The  right  of  the  crown  in  respect  of  royal  mines  situate  in 
Ireland  is  governed  entirely  by  the  law  of  England,  which  was 
introduced  iato  that  island  iu  exclusion  of  the  alleged  Brehon 
customs  by  the  parliament  of  Ejlkenny,  40  Edw.  III.  Further, 
the  act  commonly  called  Poynings'  Law,  10  Hen.  YII.,  by  which 
all  statutes  of  the  English  Parliament  made  prior  thereto  were 
declared  to  form  part  of  the  law  of  Ireland  also,  must  be  taken 
to  have  implied  that  all  future  statutes  of  the  English  Parlia- 
ment should  likewise  apply  to  Ireland,  unless  Ireland  were 
expressly  exempted  from  their  operation.  And,  with  the  excep- 
tion of  the  brief  period  between  1782  and  1800,  when  Ireland 
enjoyed  a  legislative  independence,  such  has  been  and  such  is 
the  law  regarding  Ireland  at  the  present  day. 


The  right  of  the  crown  iu  respect  of  royal  mines  situate  in 
the  colonies  and  dependencies  or  in  the  foreign  possessions  gene- 
rally of  the  crown  is  governed  entirely  by  the  law  of  England. 
The  question  was  fully  raised,  discussed,  and  decided  in  the  very 
recent  case  of  Woolley  v.  Att.-Gen.  of  Victoria  (c),  decided  by 
the  Privy  Council  on  the  6th  February,  1877.  In  that  case,  it 
appeared  that  by  a  grant  from  the  crown  made  the  18th  June, 
1853,  a  parcel  of  land,  in  Yictoria,  beiag  part  of  the  waste  lands 
of  the  crown  in  the  colony,  was  granted  to  D.  S.  Campbell  and 
the  appellant  H.  Creswick,  in  consideration  of  939/.  paid  by 
them  into  the  colonial  treasury.  By  another  grant  from  the 
crown,  made  the  18th  June,  1853,  other  land,  also  in  Yictoria, 
being  further  part  of  the  waste  lands  of  the  crown  in  the  colony, 
was  granted  to  W.  Kaye,  in  consideration  of  the  sum  of  252/.  paid 
by  him  into  the  colonial  treasury.  Each  of  these  grants  was 
subject  to  the  following  and  no  other  express  reservation,  viz. : 

Provided.  neYertheless,  and  we  do  liereby  reserve  unto  us,  our  heirs  and 
successors,  aU  sucli  j)arts  and  so  much  of  the  said  land  as  may  hereafter 
be  required  for  making  public  ways,  canals,  or  railroads  in,  over,  and 
through  the  same,  to  be  set  out  by  our  Ueutenant-govemor  for  the  time 


[h)  No.    12  of   that   year. 
Thomson's  Acts,  666—558. 


See  3  (c)  L.  R.,  2  App.  Cas.  163—168. 


MIKING    EIGHTS   OF   THE   ENGLISH   CEOWN.  135 

« 

being  of  our  "said  colony,  or  some  person  hj  Mm  authorizedin  that  respect,      Chap.  VI. 
and  .ajso  all  sand,  clay-stone,  gravel,  and  indigenous  timber,  and  all  otber       Sect.  2. 

materials  the  natural  J)radiice  of  the  said  land,  which  may  be  required  at  

any  time  or  times  hereafter  for  the  construction  and  repaiir  of  any  public 
ways,.,  bridges,  canals,  and  radlroadB,  or  any  fences,  embankments,  dams, 
sewers,  or  drains  necessajy  for  the'saiiie,  together  with  the  right  of  takiiig 
and  removing  all  such  materials.  And  we  do  hereby  further  reserve  unto 
us,  our  heirs'  and  successors;  the  right  of  full  an.d  free  ingress,  egress,  and  re- 
gress, into,  out  of,  andupon  the  said  land  for  the' several  purposes  aforesaid. 

'  Attlie  date  of  these  grants  no  gold  or  other  mine  had  been 
opened  in  tlie  land  thereby  granted. 

'  ■  By  virtue  of  divers  assurances  by  the  crovra.  grantees,  and  by 
purchasers  from  them,  the  whole  of  the  one  parcel  and  part  of 
the'  other  parcel  became  vested  in  the  appellants  as  trustees  for 
the  Ooliban  Mining  Company. 

The  appellants,  on  the  23rd  of  June,  1875,  filed  their  bill 
against  the.  Ironstone  HiU  Lead  Gold  Mining  Company, 
Limited,  and  other  persons,  and  also  the  respondent.  The  bill 
alleged  that  the  defendant  company  had  sunk  a  shaft  and  con- 
structed a  drive  in  land  adjacent  to  the  land  so  -vested  ia  the 
appellants,  and  by  means  of  the  said  shaft  and  drive  had  driveri 
iato  the  lands  of  the  appellants  and  removed  large  quantities 
of  auriferous  earth  and  gold  therefrom,  and  would  contiaue  to 
carry  on  miniag  operations  in  the  lands  of  the  appellants  and  to 
remove  gold  therefrom  unless  restraiaed  by  iajunction ;  that  the 
miniag  operations  of  the  defendant  company  were  conducted 
under  the  orders  of  the  other  defendants  (except  the  respondent), 
who  were  respectively  the  directors  and  mining  manager  of  the 
defendant  company;  and  that  the  respondent  pretended  that 
her  Majesty  the  Queen  was.  entitled  to  all  gold  ia  the  lands  so 
vested  ia  the  appellants;  and  that  her  Majesty,  or  he  on  her  The  claim 
behalf,  was  alone  entitled  to  relief  in  respect  of  the  abstraction  ™^  em  case. 
of  auriferous  earth  and  gold  from  the  said  lands  by  the  de- 
fendant company ;  but  the  appellants  submitted  that  upon  the 
grant  of  the  said  lands  the  right  to  aU  gold  therein  passed  to 
the  grantees  thereof,  and  that  neither  her  Majesty  'nor  the 
Attomey-GeneTal  on  her  behalf  had  any  interest  thereia  or  in 
anytinng  recoverable  in  respect  of  the  abstraction  of  gold  from, 
the  said  lands. 

The  respondent  demurred  to  the  biU  on  the  ground  that-  the 
appeUaaits' w&re  not,  as  agaiast  her  Majesty,  entitled  to  any  of 
the  gold  or  auriferous  earth  ia  the  lands  mentioned  in  the  biU.. 

-  Mr.' Justice  Molesworth,  on  the  4th  ol  October,  1875,  delivered 
judgment  allowing  the  demurrer  and  dismissing  the  bill  as 
agaiast  tbe  respondent.  '         ■ 

"'The  reasons  for  this i  judgment  were,,  in  substance,  that  it  had 
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been  decided  that  a  grant  hj  the  crown  of  lands  in  England 
_  woiild  not  pass  gold  or  sHyer  mines  unless  they  were  expressly- 
granted,  and  that  all  the  reasons  stated  for  the  existence  of  the 
right  of  the  crown  in  England  equally  applied  to  the  case  of 
grants  of  lands  in  the  colonies. 

On  the  appeal  to  the  Privy  Council  in  England,  it  was  con- 
tended for  the  appellants,  that  the  principle  of  the  EngHsh 
decisions  was  whoUy  inappHcahle  to  the  colony  of  Victoria.  At 
the  time  of  the  estabKshment  of  the  principle  in  England,  grants 
of  land  by  the  crown  had  impoverished  the  crown;  but  in 
Victoria,  they  had  the  effect  of  enrichiag  the  crown. 

But  the  lords  of  the  Privy  Council  were  of  opinion  that  that 
contention  was  not  conclusive.  The  poiat  in  dispute  was  simply 
whether  upon  the  sales  of  waste  lands  of  the  crown,  which  were 
set  forth  in  the  bUl,  the  gold  ia  such  lands  passed  to  the  pur- 
chasers, there  being  no  words  in  the  grants  expressly  grantiag 
it.  Whatever  might  be  the  reasons  in  "The  Great  Case  of 
Mines,"  supra,  reported  in  Plowden,  and  whether  those  rules 
approved  themselves  or  not  to  modem  minds,  it  was  perfectly 
clear  that  ever  since  that  decision  it  had  been  settled  law  in 
England,  that  the  prerogative  right  of  the  crown  to  gold  and 
silver  found  in  mines  would  not  pass  under  a  grant  of  land  from 
the  crown,  unless  the  intention  of  the  crown  that  they  should 
pass  were  expressed  iu  apt  and  precise  words.  It  had  been 
conceded  that  the  rule  for  England  had  been  introduced  into 
the  colony  of  Victoria  as  part  of  the  English  common  law ;  and 
none  of  the  statutes  of  the  colony  or  of  England  that  were 
applicable  to  the  case  had  abrogated  that  rule  as  regarded  the 
colonies.  The  statute  5  &  6  Vict.  c.  36,  which  alone  applied  to 
the  case,  had  not  deprived  the  crown  of  its  common  law  rights, 
there  beiag  no  express  words  in  that  act,  and  express  words 
were  necessary  to  deprive  the  crown  of  its  rights. 

The  statute  18  &  19  Vict.  c.  55,  had  transferred  the  crown's 
rights  ia  the  gold  and  silver  of  the  colony  to  the  colonial  legis- 
lature;  but  that  act  was  passed  subsequently  to  the  date  of  the 
grants  in  question,  and  in  fact  it  rather  told  agaiast  the  ap- 
pellants. 

In  a  colony  like  Victoria,  and  in  the  other  gold  producing 
colonies,  it  was  only  natural  that  the  legislature  should  provide 
(and  it  has,  in  fact,  as  we  have  partly  seen,  provided),  by  means 
of  local  acts  and  otherwise,  for  the  regulation  of  the  gold  fields 
and  of  the  rights  of  the  crown  or  colonial  grantees  thereof. 
And  the  construction  of  those  grants  must  therefore  be  made, 
not  in  accordance  simply  with  the  common  law  of  England  as 
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above  explained,  but  in  aooordanoe  principally,  if  not  exclusively,     Chap.  VI. 
with  the  provisions  of  the  local  and  colonial  acts.     A  case  under      ^^°^'  ^' 
these  acts  which  was  recently  decided  (April  7th,  1876)  in  the 
English  Privy  Council,  upon  appeal  from  the  Supreme  Court  of 
Queensland,  illustrates  the  altered  nature  of  the  legal  considera- 
tions that  now  enter  into  the  decision  of  colonial  cases.     The 
case  was  that  of  HolJyman  v.  Noonan  (d),  the  facts  of  which  SoUymm  v. 
appear  to  have  been  as  follows :—  ^° ZT"^'''" 

On  the  14th  April,  1868,  the  appellants  took  up  and  jegistered  Statutes. 
an  ordiaary  quartz  claim,  laiown  as  M.,  under  the  Queensland 
Gold  Fields  Act,  20  Yict.  c.  29,  and  the  Eules  issued  thereunder 
in  1866,  and  marked  out  the  boundaries  thereof  upon  what  they 
supposed  to  be  the  line  of  the  M.  reef. 

The  respondents  were  transferees  of  another  claim  or  reef 
known  as  C,  allotted  and  registered  on  the  1st  of  July,  1868 ; 
but  the  southern  boundary  of  their  claim  was  eventually  placed 
by  the  gold  commissioner  within  the  lateral  limits  of  the  ap- 
pellants' claim. 

In  an  aption  by  the  respondents  m  the  Supreme  Court  (of  The  claim 
Queensland)  to  recover  damages  for  a  trespass  alleged  to  have  "^'^  ^  ™  "^^^^ 
been  committed  by  the  appellants  in  the  respondents'  claim,  and 
in.  their  mine  under  the  surface  thereof,  and  for  taking  and 
removing  therefrom  certain,  gold  and  gold-bearing  quartz,  and 
converting  the  same  to  their  ovm.  use,  it  appeared  that  the  quartz 
taken  by  the  appellants,  though  within  the  boundaries  marked 
out  by  them  as  their  claim,  had  been  taken  from  the  Gr.  reef 
within  the  boundaries  of  the  respondents'  claim  as  finally 
marked. 

It  was  held,  firstly,  that  the  respondents,  as  ordinary  quartz  Judgment  of 
reef  claim  holders,  were  entitled  to  the  gold  and  quartz,  the  ^^^Coot- 
subject  of  the  action,  and  to  recover  damages  agaiast  the  appel- 
lants for  removing  and  converting  it  to  their  own  use. 

Secondly,  that  under  the  Eegulations  of  1866  an  ordinary 
quartz  claim  did  not  vest  in  the  holder  the  right  to  all  gold  or 
quartz  beneath  the  surface  area  of  the  claim ;  and  that  under 
Rule  58  such  claim  was  not  a  block  claim,  but  was  confined 
to  the,  line  of  quartz  reef  in  respect  of  which  the  claim  was 
taken  up. 

Thirdly,  that  the  respondents'  claim  entitled  them  to  aU  the 
gold  in  the  Gr.  reef  vnthin  the  lateral  limits  to  which  they  were 
entitled,  provided  that  they  did  not  trespass  upon  the  claim  of 
any  other  miner. 

((?)  L.  R,,  1  App.  Oa.  595, 
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Extent  of 
ordinary 
quartz  reef 
claim. 


Rights  of  dis- 
coverers. 


Fourtlily,  the  appellants'  claim  being  limited  to  the  line  of 
the  M.  reef,  the  respondents  were  not  trespassing  on  the  ap- 
pellants' claim  by  taking  gold  and  quartz  from  the  Gr.  reef. 

And  it  was  stated  that  an  ordinary  quartz  reef  claim  was  a 
claim  on  the  line  of  a  quartz  reef,  and  was  confined  to  the  par- 
ticular reef  to  which  the  claim  referred,  and  the  holder  of  it  was 
not  entitled  to  tate  gold  or  quartz  from  any  other  reef  within 
the  area  or  Hmits  of  the  claim ;  also  that  under  the  Eules  the 
discoverers  of  gold  in  any  new  locality,  not  exceeding  two  miles 
from  any  known  working  reef,  were  entitled  to  a  reward  claim 
of  120  feet  in  length,  and  if  already  holders  of  miner's  rights, 
to  an  ordinaty  quartz  claim  iu  addition  to  a  reward  claim ;  alsOj 
that  the  claims  of  both  parties  and  their  rights-  and  interests 
thereunder,  which  were  created  before  the  Eules  of  1868  or  1870, 
must  be  determined  with  reference  to  the  Eules  of  1866. 


Origia  of  the 
customs. 


(B.)  Lead  Mines — In  Derbyshire  (certaia  Parts  only) : 

(1.)  Probahle  Origin  of  Crown's  Eights; 

(2.)  Concession  of  Eights  to  the  People,   otherwise  Customary 

Mining  Eights ; . 
(Z.)  Localities  in  which  the  Customs  prevail; 
(4.)  -Statutory  Definition  of  the  Customs — 

In  High  Peak, — 14  &  15  Vict.  c.  94,  and  see  Appendix  II. ; 

In  Low  Peak,— 15,  &  16  Vict.  c.  163; 
(5.)  Eights  of  Krst  Discoverer ; 
(6.)  Necessity  of  Possession  and  EfEeotive  Working; 
(7.)  Duties  payable  to  Crown ; 
(8.)  Barmaster — ^his  Duties; 
(9.)  Barmote — ^ita  Jurisdiction. 

The  lead  mines  of  Derbyshire  have  been  worked  from  the 
earliest  period  to  which  our  national  records  extend,  and  they 
stUl  are  worked,  in  accordance  with  certain  local  customs. 

It  would  be  difficult  to  trace  with  accuracy  the  origin  and 
growth  of  those  peculiar  customs,  but  they  may  probably  be 
most  correctly  regardedfas  rights  of  the  crown,  which  were  from 
time  to  time  expressly  or  impliedly  conceded  by  the  crown  to 
the  people  of  the  country,  and  either  subject  or  not  subject  to 
certain  renders  to  the  crown"  (e).  Almost  all  the  old  mining 
codes  of  Europe,  whose  provisions  are  opposed  to  the  rights  of 
the  owner  of  the  surface,  must  have  originated  in  the  old 
Eoman  law,  or  ia  the  royal  prerogative,  or  ia  the  successful 
assertion  of  high  feudal  privileges  (/).     In  Spain,  and  ia  many 


(e)  See  Hardy's  Miners'  Guide,  1748 ; 
Mander's  Glossary,  1824. 

(/)  See  Eichhom,  Deutsche  Staats- 


und  Eechtsges.  S.  297,  note  k;  1  Phil- 
lips, Grunds.  des  D.  Privatrechts,  225. 
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parts  of  Grennany,  tlie  royal  riglit  to  mines  is  still  preserved  in     Chap.  VI. 
almost  pristine  yigotir.     In  sucli  cases,  tlie  right  exists  as  a  f  undar        ^°^'    ' 
mental  law  of  the  country  (g).     In  our  own  country,  the  right  of 
the  crown  to  aU  mines  of  silver  and  gold  betrays,  as  we  have  seen, 
a  similar  origin;  and  whether  the  law  of  England  ever  sanc- 
tioned a  Hke  right  in  the  crown  to  the  mines  of  baser  metal  in 
the  lands  of  subjects,  although  it  is  a  question  of  grave  diiSculty, 
is,  as  we  have  also  seen,  a  matter  of  considerable  probability. 
The  paramount  right  of  the  crown  must  certainly  have  extended 
over  all  those  districts  in  England  which  are  still  governed  by 
peculiar  mining  laws ;  and,  as  has  been  already  suggested,  the 
rights  of  the  crown  in  respect  of  lead  (and  certain  other  mines 
of  the  baser  quality)  that  are  recognized  by  the  law  of  England 
at  the  present  day,  may  be  remnants  of  its  ancient  more  extensive 
mining  rights.     These  rights  may,  however,  rest,  not  upon  the 
general  exercise  of  the  prerogative,  but  upon  some  particular 
ownership  over  the  lands  now  subject  to  them.     In  Russia,  for 
example,  all  the  mines,  even  those  of  gold  and  silver,  belong  to 
the  landed  proprietors,  and  the  emperor  claims  the  precious 
metals  in  the  crown  lands  only,  and  that  (it  is  said)  by  virtue 
only  of  his  ownership  (g) .    Moreover,  it  seems  to  be  admitted  that 
the  customary  lead  districts  of  Derbyshire  constituted,  at  one 
time,  parts  of  the  royal  domains ;  and  it  was,  of  course,  competent 
for  the  crown  to  have  disposed  of  any  part  of  these  domains. 
If,  therefore,  such  a  disposition  took  place  before  the  estabHsh- 
ment  of  the  customs,  the  exclusive  right  to  the  mines  might  or 
might  not,  according  to  the  terms  of  the  grant,  have  passed  as 
part  of  the  grant.      But  after  the  mining  customs  had  been 
fully  admitted,  aU  these  dispositions  by  the  crown  must  neces- 
sarily, it  may  safely  be  presumed,  have  been  made  subject  to 
the  exercise  of  those  customs.     These  considerations  will  help  to 
account  both  for  the  existence  of  the  customs  themselves  and  for 
the  exemption  of  lands  in  some  manors  from  the  operation  of  the 
customs,  and  for  the  existence  of  those  customs  in  other  manors 
and  in  lands  no  longer  in  the  possession  of  the  crown. 

The  principal  places  in  Derbyshire  which  are  subject  to  LocaKtiesof 
peculiar  customs,  are — (i.)  the  royal  manors  called  (1)  the 
King's  Eield,  in  the  High  Peak,  comprising  the  liberties  of 
Oastleton;  BradweU.,  Great  and  Little  Hucklow,  Winster,  Tad- 
dingtoh,  Monyash  and  Upper  Haddon;  and  (2)  the  King's 
Field,  in  the  wapentake  of  Wirksworth,  in  the  Low  Peak ;  and 
(ii.)  the  private  liberties  of  Ashford,  Great  and  Little  Long- 

{g)  Commeiitaries  of  Gamboa,  by  Heathfield ;  and  see  Chap.  VI.  Sect.  6,  infm, 
on  Foreign  Mining  Laws  generally.   ■ 
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16  Edw.  I., 
and  later 
inquisitions. 


Statutory 
definition  of 
the  customs. 

14  &  15  Vict. 
e.  94— High 
Peak. 

15  &  16  Vict, 
c.  163— Low 
Peak. 


stone,  Monsall-dale,  Wardlow,  Hassop,  Calver,  Eowland,  Har- 
tingdon,  Peak  Forest,  Stoney-Middletoii,  Eyam,  Tideswell, 
Litton,  Toulgreave  and  Crich.  The  customs  in  these  various 
districts,  as  may  he  supposed,  were  variahle.  Those  in  the 
High  and  Low  Peaks  were  formally  inquired  into  in  pursuance 
of  a  writ  issued  and  executed  in  the  sixteenth  year  of  Edward 
the  First,  and  they  were  more  accurately  ascertained  hy  inquisi- 
tions taken  hefore  the  Mineral  Courts,  principally  iu  the  seven- 
teenth century,  the  articles  of  which  are,  in  general,  contained 
in  sufficiently  intelligihle  language.  The  customs  of  some  of 
the  other  manors  have  also  been  partially  ascertained  in  a 
similar  manner.  But  in  some  manors  the  customs  are  still 
entirely  oral  and  traditionary ;  and,  although  agreeing  in  their 
general  spirit  with  those  committed  to  writing,  there  is  always 
more  or  less  of  difficulty  in  ascertaining  them  correctly. 

The  manors  of  the  High  and  Low  Peat  are  not  co-extensive 
with  the  hundreds  of  the  High  and  Low  Peak,  and  in  these 
hundreds  there  are  several  manors  not  subject  to  the  customs  (Ji). 

A  much  greater  uniformity  of  the  customs  has  been  procured 
by  two  recent  acts  of  parliament.  The  first  act,  14  &  15  Vict, 
e.  94,  determiaes  in  one  schedule  the  customs  of  that  part  of  the 
hundred  of  High  Peak  comprising  the  liberties  of  Castleton, 
BradweU,  Hucklow,  Winster,  Monyash,  Taddington  and  Tipper 
Haddon.  The  second  act,  15  &  16  Yict.  c.  163  (local),  deter- 
mines ia  Eke  manner  the  customs  within  the  soke  and  wapentake 
of  Wirksworth  in  the  Low  Peak,  the  private  manors  of  Ashford, 
Stofley-Middleton  and  Eyam,  Hartingdon,  Litton,  Peak  Forest, 
Tideswell  and  Toulgreave  in  the  High  Peak,  and  of  Crich  in 
the  Low  Peak.  Several  manors  are  not  affected  by  these  acts, 
and  are  stiU  subject  to  the  old  customs.  The  legislative  customs 
of  the  first  act  are  given  in  Appendix  II.  Those  of  the  other 
act  are  almost  identical — and  both  are  founded  closely  on  the 
old  customs.  The  customs  of  the  High  Peak  Act  have  been 
further  amended  by  several  new  articles  propounded  and  sanc- 
tioned under  a  special  power  in  that  act,  and  which  are  also 
iaserted  in  Appendix  II.  The  Low  Peak  Act  does  not  contain 
any  such  new  power  of  legislation.  It  is  declared  by  both  acts, 
that  the  customs  established  by  them  are  "entirely  to  supersede 
all  other  customs  relatiag  to  the  same  districts, — and,  as  they 
now  embrace  almost  the  whole  of  the  customary  country,  it  may 
suffice  to  give  a  concise  account  of  the  customs  thus  amended, 
referring  to  Appendix  II.  for  fuller  particulars. 


(A)  See  Beresford  v.  Bacon,  Lutw.  418 ;  Lynn  Eegis  v.  Taylor,  3  Lev.  160. 
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All  the  CTistoms  are  oonflned  to  lead  mines,  but  they  are     Chap.  VI. 
extended  to  all  the  liege  people  of  the  nation,  who  may  enter        ^'^'    ' 


and  search  for  lead  ore  in  aU  lands  and  places  within  the  ^^^^  Tcmies 
liberties.     Churches,  burial  grounds,  dwelling-houses,  highways,  comers, 
orchards  and  gardens  are  excepted  («). 

The  first  discoverer  of  a  vein  is  entitled  to  have  assigned  to  Eights  of  first 
him  two  meers  of  ground  in  it.     A  meer  is  a  space  of  ground  o/otherr  ^^ 
in  a  rake  vein  varying  from  twenty-seven  yards  to  thirty-two  (i)Two 
yards  in  length,  and  in  fiat  or  pipe  works,  about  fourteen  square  "^eers— for 
yaa"ds.     The  lord  is  then  entitled  to  the  next  meer,  which  is 
usually,  resold  to  the  miner  at  a  valuation,  and  afterwards  the 
finder,  or,  if  he  declines,  any  other  person,  is  entitled  to  other 
meers  as  they  are  taken  from  the  lord,  and  freed.     But  the  lord 
is  only  entitled  to   one  meer  for  the  whole  vein.     Freeing 
consists  in  delivering  the  first  dish  of  ore  to  the  lord.     This  Eight  of  lord 
ceremony  is  equivalent  to  a  livery  of  seisin;   for  without  it,    °°'^^™^^''- 
there  can  be  no  title  to  the  mine ;  and  if  thus  freed  and  kept  in 
lawful  possession,  the  mine  is  declared  to  be  an  estate  of  inherit- 
ance, liable  to  dower,  and  capable  of  absolute  disposition  {k). 
Every  adverse  claimant  must  assert  his  title  by  action  within 
six  months,  when  the  mine  is  in  work. 

The  quarter  cord  is  a  space  of  ground  extending  along  the  (2)  Quarter 
sides  of  the  vein,  and  set  out  for  enabling  the  miner  to  place  SoidentS 
and  wash  the  ore  and  heap  the  refuse.     In  the  Law  Peak,  it  purposes, 
was  a  quarter  of  a  meer  in  breadth,  and  it  has  been  often 
,  disputed  from  what  point  this  quarter  meer  should  be  measured 
— from  the  middle  of  the  vein,  or  from  the  nearest  sides  of  the 
vein.     The  latter  mode  was  admitted  to  be  correct  in  the  case  of 
Sir  Henry  Harpur,  in  a  trial  at  Derby,  on  the  22nd  of  March, 
1763.     By  the  new  acts,  the  barmaster  and  two  of  the  grand 
jury  are  to  lay  out  a  sufficient  space.     No   compensation  is 
payable  for  the  use  of  this  space.     Eights  of  way  are  also  to  be  fv,  -^^^s  of 
provided  for  the  miners,  with  the  like  exemption  from  com-  '^^y. 
pensation. 

It  had  been  decided  that  the  old  customs  of  Derbyshire  would  Harpm's  case, 
not  authorize  the  erection  of  fire  engines  for  drawing  water  j^^f^ed*™^ 
from  the  mines  against  the  consent  of  the  proprietor  of  the  machinery. 
Ian4.     A  proprietor  brought  an  action  for  the  erection  of  more 
than  the  customary  hovels  and  sheds,  and  for  the  erection  of 
fire  engines.     It  was  held,  that  a  miner  had  no  right  to  erect 
more  than  the  customary  sheds  and  hovels,  and  that  the  engines 

(i)  See  Gilbert  v.  Tomison,  4  D.  &      Peake's  Add.  Ca.  242,  where  this  was 
E.  222.  denied  with  respect  to  the  Forest  of 

(A)  See  Doe  d.  Thompson  v.  Pearce,      Dean. 
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beiag  untiiown  till  within  a  recent  period,  eould  not  be  erected 
without  the  consent  of  the  proprietor,  and  that  the  workmen 
were  not  justified  by  the  custom  in  living  upon  the  land  {I). 
Such  a  decision  could  not  now  be  supported,  even  if  it  were 
right  in  principle,  which  is  (to  say  the  least)  very  doubtful. 
However,  the  new  customs  extend  expressly  to  all  mining 
purposes. 

But  it  is  not  only  necessary  to  free  a  meer  of  ground:  it  is 
also  requisite  that  the  mirier  should  keep  it  in  lawful  possession. 
In  the  manors  not  comprised  in  the  two  recent  acts,  daily  acts  of 
ownership  will  not  alone  suffice  to  effect  this.  He  may  retain 
lawful  possession  for  a  few  days  by  simple  crosses  and  holes 
made  in  the  ground;  but  the  acquisition  of  a  more  permanent 
title  must  be  effected  by  the  erection  of,  stowses.  These  stowses 
consisted  formerly  of  wooden  apparatus,  and  were  actually 
employed  in  drawing  the  ore  raised  from  the  mines.  In  the 
lapse  of  time  the  barmasters  suffered  the  erection  of  "sham 
stowses,"  consisting  of  several  diminutive  pieces  of  wood  united 
together  with  wood,  fixed  in  the  ground,  and  suspended  "in  all 
men's  sight."  The  custom  required  the  mine  to  be  regularly 
worked,  but  it  was  much  infringed  by  the  use  of  these  fictitious 
stowses.  By  the  erection  and  maintenance  of  these  trifling 
articles,  the  right  to  the  meer  must  be  preserved,  even  if  the 
working  stowses  be  superseded  by  the  erection  of  powerful 
engines.  If  these  stowses  are  destroyed  or  not  kept  in  good 
repair,  or  not  replaced  by  others,  the  meer  of  gi'pund  will  be 
forfeited,  unless  they  are  removed  by  accident  or  some  unusual 
and  indirect  means,  in  which  case  they  are  directed  by  the  bar- 
master,  to  be  made  good,  on  pain  of  forfeiture.  It  was  always 
necessary  that  the  mine  should  continue  to  be  fairly  worked.  If 
it  was  capable  of  being  wrought,  and  nevertheless  it  was  un- 
wrought  for  a  few  weeks  together,  the  barmaster  was  required 
to  "nick  the  spindle"  once  a  week  for  three  weeks,  and  the 
mine,  if  unwrought  within  that  period,  became  forfeited  a  few 
days  after  the  last  nick,  and  might  b^  disposed  of  to  others. 
The  spindle  is  a  small  piece  of  wood  belonging  to  the  stowses, 
fixed  in  the  ground  to  mark  the  boun.dary  of  the  meer ;  and  by 
nicking  is  meant  notching.  This  ceremony,  therefore,  is  equiva- 
lent to  an  entry  after  breach  of  condition,  by  which  the  lord  or 
lessor  is  restored  to  his  former  estate ;  and  it  was  often  resorted 
to  for  effectually  determining  former  claims.  But  this  custom 
was,  in  general,  much  disregarded.    The  recent  statutes  provide 

(2)  Harpiar  v.  Grovemor  and  Company  for  Smelting  Lead,  Derby  Assizes, 
22nd  March,  17S3. 
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means  of  forfeiture  and  of  assignment  to  others,  in  case  of     Chap.  VI. 
mines  remaining  imworked,'  without  any  such  process.     In  the        ^°^" 
manors  ■  comprised  in  these  acts  all  stowses,  real  or  fictitious,     ' 
have  been  abandoned. 

The  duties  payahle  in  respect  of  lead  ore  raised  in  the  manors  Duties  pay- 
of  High  and  Low  Peak  belong  to  the  crown  in  right  of  the  and  toits"^™ 
Duchy  of  Lancaster;  but  they  are  usually  farmed  out  to  influ-  grantees  and 
ential  owners  in  the  vicinity.    The  duties  in  the  other  customary 
manors  belong,  of  course,  to  the  lords  of  the  manor  or  their 
grantees.     It  was  formerly  contended  that  the  inferior  kind  of 
ores  called  smithani  and  forested  ore  were  not  liable  to  duty  at 
all.     They  are  expressly  stated  tO  be  exempt  from  aU  duty 
but  cope  ia  the  articles  of  the  Low  Veak;  and  partially  so  ia 
other  places;  but  it  has  been  decided  otherwise  by  two  successive 
actions  at  law — ^the  first  in  1750,  agaiast.the  miners  of  the  High 
Peak,  and  the  other  in  1773,  agaiast  the  miners  of  the  Low 
Peak.  ■ 

The  amount  of  duty  is  usually  one-thirteenth  part  of  the  ore  Amount  of 
raised.  The  lord '  is  also  entitled  to  sixpence  or  fourpence  for  ^  '^^" 
every  load  of  ore  carried  ofE  from  the  ground.  This  is  called 
cope.  The  load  is  in  niae  dishes,  and  the  contents  of  a  dish 
vary  from  fourteen  to  sixteen  pints.  The  celebrated  brazen 
standard  dish  of  Wirksworth,  in  the  Low  Peak,  contains  almost 
precisely  fourteen  pints.  The  High  Peak  Act  specifies  fifteen 
pints.  Provisions  are  made  for  keeping  a  sufficient  number  of 
measures,  and  from  preventing  removal  of  ores  before  measure- 
ment, or  before  the  miae  is  "  freed"  (w«). 

The  Barmaster  [Berg-master]  is  a  chief  officer  formerly  Barmaster— 
appointed  by  the  miners  and  merchants,  but  now  by  the  lords  ^®  °®°^- 
or  farmers  of  the  duties ;  he  has  important  functions  to  perform 
towards  all  those  interested  in  the  mines — sometimes  with  the 
concurrence  of  two  grand  jurymen.  He  is  required  to  ascertain 
and  lay  out  the  meers  on  every  occasion — ^tq  mark  out  ways  to 
the  highway— and  water  for  washing  ore — ^to  visit  and  examine 
the  meers  regularly  for  the  purpose  of  discovering  any  causes 
qf  forfeiture-^to  measure  out  the  ore  actually  raised — ^to  secure 
the  render  of  lot  and  cope  duties— to  enter  into  all  mines — to 
arrange  for  the  settlement  of'  disputes  in  title — ^to  execute  the 
warrants  of  the  steward,  and  deliver  possession  of  all  mines — 
to  sell  the  lord's  meers — to  hold  courts,  summon  juries  and 
present  offences — and  generally  to  observe  and  enforce  the 
customs  of  the  manor.   '      . ; 

{m)  See  Att.-Gea.  v.  'Wall,  i  Brown,  P.  C.  665,  as  to  exemption  of  smytham, 
or  dust  ore.  i     ■     -  \    ■    ■..        ),...-■.■.■■ 
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Chap.  VI. 
Sect.  2. 

Transfer  of 
mines. 


Barmote 
court — 
actions  in. 


Times  for 

holding 

courts. 


Any  interest  in  a  mine  is  .transferred  by  entry  in  the  bar- 

.  master's  boot,  and,  in  disputed  titles,  every  document  entered 

in  his  book  is  entitled  to  priority  over  later  entries.      All  titles 

date  from  his  gift,  and  not  from  any  precedence  in  actual 

working. 

There  are  also  special  regulations  for  the  use  of  ways  and 
water,  for  the  working  of  cross  veins,  and  of  two  veins  approach- 
ing each  other,  parted  with  a  rither  or  rider. 

Actions  of  title  or  trespass,  or  of  debt  for  mining  articles,  or 
for  work  or  labour,  may  be  brought  in  the  small  Barmote  Court. 
Only  one  action  is  now  allowed  to  be  brought  for  one  cause  of 
plaint,  except  imder  orders  for  new  trial  by  the  steward.  Any 
partner  ref  usiag  to  work  or  contribute  his  proportion  of  expenses 
for  twenty-one 'days,  forfeits  his  share,  which  can  be  summarily 
recovered  in  the  small  Barmote  Court.  Views  by  the  grand 
jury  may  be  required.  "When  any  mine  is  freed  from  water  by 
the  operations  of  other  miners,  they  may  claim  a  portion  of  the 
ores  afterwards  raised  from  the  mine  so  relieved,  to  be  settled  by 
the  barmaster  and  grand  jury.  The  titles  of  two  or  more  con- 
tiguous mines  belonging  to  the  same  persons  may  be  consolidated 
with  the  consent  of  the  barmaster  and  grand  jury,  and  the  mines 
worked  as  one  mine.  In  disputed  workings,  on  a  majority  of 
the  grand  jury  finding  sufficient  ground  for  the  dispute,  the 
steward  may  require  security  for  the  value  of  all  the  disputed 
ore  to  be  abstracted,  or  may  direct  the  ore  to  be  retained  till 
further  operations  have  led  to  a  satisfactory  opinion. 

Both  the  High  Peak  and  the  Low  Peak  statutes  provide  for 
the  appointment  of  stewards  and  barmasters,  and  contaiu  a  com- 
plete reform  of  the  practice  and  process  of  the  Courts.  The  lord 
or  lessee  imder  the  crown  of  the  king's  field  cannot  hold  the 
oifice  of  barmaster  («). 

The  great  Barmote  Courts  of  the  manors  are  generally  held 
twice  in  every  year,  in  April  and  October.  The  small  Barmote 
Courts,  ia  which  all  disputes  and  differences  arising  in  the 
prosecution  of  mines  are  decided,  are  held  as  occasion  may 
require.  The  jurisdiction  is  concurrent  with  that  of  the  ordinary 
Courts,  and  is  subject  to  writ  of  certiorari,  before  or  after  trial. 
At  the  discretion  of  the  superior  Courts,  a  grand  jury,  composed 
of  twelve  persons  experienced  ia  practical  mining,  and  intended 
to  act  as  occasion  may  require,  are  appointed  at  the  great 
Barmote  Courts. 

In  conclusion,  it  should  be  repeated,  that  only  lead  mines  are 


(«)  ArkwrigM  i>.  Cantrell,  7  Ad.  &  E.  565. 
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sutjeot  to  the  customs  atoye   described,  and  that  all  other     Chap.  VI. 
minerals,  except  lead,  belong  to  the  proprietors  of  the  land,  or,        ^°^'   ' 


in  waste  lands,  to  the  lord  of  the  manor,     further,  when  a  Abandoned 
mine  is  abandoned,  all  the  produce  left  by  the  adventurers 
belongs  to  the  same  persons  (o). 

In  the  case  of  Wright  v.  Fitt  Ip),  the  facts  were  these: — The  Question,— 

of  Ifi&iSB  OP 

plaintiff  granted  a  lease  or  licence  to  mine  under  certain  lands  custom, 
to  two  persons  as  trustees  for  a  mining  company.  The  company 
repudiated  the  lease,  and  alleged  that  they  were  entitled  to  mine 
under  the  custom  of  the  district  independently  of  the  lease,  and 
proceeded  to  mine  accordingly.  The  applicability  of  the  custom 
to  the  particular  lands  was  disputed  by  the  plaintiff.  The 
plaintiff  filed  his  bOl  against  the  surviving  trustee  and  the 
managing  committee  of  th6  company,  praying  that  the  lease 
might  be  declared  binding,  not  only  at  law  on  the  trustee,  but 
also  in  equity  on  the  partners  in  the  company,  and  that  the  ' 
trustee  at  law  and  the  other  defendants  in  equity  were  bound  by 
the  covenants  in  the  lease;  the  bill  also  prayed  an  account,  and 
that  the  trustee  or  the  company  might  be  ordered  to  pay  to  the 
plaintiff  the  royalty  to  which  he  was  entitled  under  the  lease, 
and  an  injunction  to  restrain  the  working  of  the  mine  except  in 
accordance  with  the  lease.  Held,  that  the  lease  must  be  treated 
as  binding  in  equity  on  the  company;  and  decree  made  in 
accordance  with  the  prayer  against  the  company.  Walters  v. 
Northern  Coal  Co.  (q)  and  Cox  v.  Bishop  (r)  considered. 

(o)..I/ee  V.  Shore,   Derby   Summer  (g)  5  D.,  M.  &  G-.  629. 

Assizes,  1822.  M  8  D.,  M.  &  a.  815. 

.{pj  L.  K.,  12Eq.  408. 
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Chap.  VI.  (C.)  Tin  Mines  in  Cornwall  and  Bemn. 

Sect   2 
"  '(1.)  Probable  Origin  of  Crown's  Riglits. 

(2.)  Concession  of  Eights  to  the  People  (being  Tinners),  otherwise 

*  Customary  Mining  Rights — 

(a)  Charter  of  King  Jphn,  1215 ; 

(b)  Charters  of  King  Edwaid  I.  (33  Edw.  I.) ; 

(c)  Charter  of  King Edwardlll.  (11  Edw.  III.). 
(3.)  Cornwall,  its  Mining  Customs — 

(a)  Stannary  Parliament — Constitution  of ; 

(b)  Right  to  Work,  subject  to  Tin  Toll; 
•                  (c)  Right  to  Tin  Bound; 

(d)  Acquisition  of  Tin  Bound ; 

(e)  Eorfeiture  and  Re-acquisition  of  Tin  Bound; 

(f)  Annual  Renewal  of  Tin  Bound; 

(g)  Demise  of  Tin  Bound,  subject  to  Farm  Tin  and  to 

Tin  Toll; 
(h)  Partnerships  in  Tin  Bound ; 
(i)  Trespassing  on  adjoining  Tin  Bounds; 
(i)  Rights  of  Way,  Watercourse,  &c. 
'  (4.)  Devon,  its  Mining  Customs. 

(5.)  Necessity  of  Possession  and  Effective  WorHng.    . 
(6.)  Limited  Extent  of  Custom. 

Origin  of  the       Ijiie  the  milling  customs  of  DerbysMre,  the  origin  of  the 
crown's  mining  customs  of  the  Stannaries  in  the  counties  of  Cornwall 

the  customs,  and  Devon  is  involved  in  great ,  obscurity.  It  has  been  sug- 
gested that  the  customs  in  question  might  be  regarded  as  the 
local  law  of  a  provincial  realm,  consisting  of  Cornwall  and 
Devon,  before  these  counties  became  parts  of  England.  This 
suggestion  was,  however,  thought  to  bfe  wanting  both  ^  in  his- 
torical certainty  and  in  legal  authority  (s) .  Nevertheless,  the 
suggestion  is  a  most  probable  one  in  itself.  And  it  m&y  be 
assumed  as  an  ascertained  fact,  that  these  mining  rights  have 
descended  from  a  very  remote  antiquity,  surviving  all  changes 
of  conquest  and  of  language,  and  tacitly  if  not  expressly  reeog- 
niiied  by  the  successive  conquerors.  The  like  tenacity  of  life 
has  been  often  witnessed  in  the  case  of  other  popular  institu- 
tions— ^it  may  be,  from  the  survival  of  the  usages  that  are  fittest 
for  the  locality ;  and  it  has  always  been  the  policy  of  prudent 
governors,  as  it  was  of  the  Romans,  and  as  it  is  of  the  English, 
to  concede  and  even  to  legalize  the  continued  existence  of  such 
usages.  These  customs  may  therefore  be  regarded,  lite  the 
corresponding  customs  of  Derbyshire,  as  concessions  by  the 
crown  of  its  mining  rights  in  these  two  counties  to  the  subject. 
Date  and  -^t  what  precise  time,  or  in  what  precise  manner,  the  crown 

mode  of  £jg^  made  the  concession  of  its  mining  rights,  in  other  words,  that 

ongin.  cj     o       ^  7 

the  law  of  England  first  recognized  and  legalized  the  usages  of 
Cornwall  and  Devon,  can  be  vaguely,  but  only  vaguely,  gathered 

(s)  Rogers  v.  Brenton,  10  Q.  B.  26;  17  L.  J.,  N.  S.,  Q.  B.  34. 
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from  the  history  of  the  successive  relations  in  which  the  two     Chap.  VI. 
counties  appear  to  have  stood  towards  the  reigning  sovereign  for        ^'^"   " 
the  time  being.     Now  it  appears  that  in  the  reign  of  William 
the  Conqueror,  the  larger  part  of  the  county  of  Cornwall  was  at 
first  retained  by  that  tiag  in  his  own  hands ;  and  that  he  after- 
wards granted  out  the  same  to  his  half-brother  Robert,  whom 
he  at  the  same  time  created  Earl  of  Cornwall.     It  appears  also, 
that  the  lands  accompanying  the  earldom,  after  several  mesne 
reverters,  reverted  to  King  John ;  and  that  in  the  year  1215  Kin^  John's 
(the  year  of  the  granting  of  Magna  Charta),  Kiag  John  claimed  ^'i^^'"'  ^^is. 
all  the  minerals  within  the  earldom  lands  as  portion  of  the  crown 
demesnes ;  but  that  he  at  the  same  time  recognized,  and  there- 
fore also  impliedly  legalized,  the  customary  mining  rights  of  the 
people  of  the  county,  whatever  these  rights  may  have  been.     It  Charters, 
further  appears  that  the  earldom  lands  were  agaia  the  property  ^'   ' 

and  possession  of  the  crown  in  the  reign  of  Edward  I.,  and 
that  ia  the  33rd  year  of  his  reign,  that  kiag  granted  a  charter 
of  liberties  to  the  tinners  of  Cornwall,  and  a  coEresponding  but 
distiact  charter  of  Kke  liberties  to  the  tinners  of  Devon;  the 
material  Kberty  recognized  ia  both  charters  being  the  right  of  the 
tinners  to  mine  according  to  the  customs,  subject  always  to  a  right 
of  pre-etnption  and  other  rights  in  the  crown.  It  also  appears 
that  in  or  about  the  year  1332,  King  Edward  III.  erected  the 
earldom  of  Cornwall  into  a  duchy;  and  from  that  time  the  earl- 
dom lands  became  known,  as  they  stiLl  are  known,  by  the  name 
of  the  duchy  lands.  It  appears  also  (although  a  considerable  Ed-srard  the 
amount  of  doubt  hangs  over  this  part  of  the  history),  that  in  or  chSter 
about  the  year  1339  (being  the  twelfth  year  of  his  reign),  the 
same  king  issued  a  commission,  to  inquire  iuto  the  mining  cus- 
toms of  Cornwall,  and  also  (and  appaxently  as  the  result  of 
such  inquiry)  granted  to  all  the  possessors  of  land  within  the 
duchy  fuU  liberty  to  dig  for  all  mines  whatsoever,  paying  one- 
third  of  the  silver,  and  one-half  of  the  gold,  to  the  crown,  and 
enacted  that  in  case  the  landowners  failed  to  exercise  the  liberty 
aforesaid,  he,  the  king,  might  dig  all  these  mines  himself  by  his 
own  servants. 

It  is  probable  that  the  commission  aforesaid  was  issued  in  Complamtsof 
consequence  of  the  complaints  of  private  landowners,  that  the  ^|,^na^OTo'. 
exercise  by  the  tianers  of  the  rights  conceded  to  them  by  King  vision  of  com- 
John  and  by  Edward  I.,  was  seriously  injurious  to  their  lands,  game. 
and  that  there  was  no  provision  for  making  compensation  for 
such  injuries.     And  certain  it  is  that  the  tinners  had  taken  very 
vigorous  advantage  of  the  customary  rights  then  conceded,  to 
them,  exercising  them  not  only  in  the  lands  of  the  duchy,  but 

l2 
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Chap.  VI. 
Sect.  2. 

Vigorous 
growth  of  the 
mining  cus- 
toms, and 
causes  thereof. 


The  two 
counties  had 
separate  par- 
liaments, now 
united  in  one 
parliament. 


also  in  the  lands  of  private  individuals  in  botli  counties,  and 
damaging  the  surface  of  the  lands  in  very  many  ways.  And 
it  is  clear  also,  that  the  effect  of  the  charter  of  Edward  III., 
was  not  to  repeal  the  charter  of  John  or  that  of  33  Edw.  I. ; 
hut  on  the  contrary,  although  recognizing  a  prior  right  in  the 
landowner,  it  re-asserted  the  right  of  the  crown,  as  the  represen- 
tative and  grantor  of  the  popular  liberties,  to  dig  by  its  own 
servants,  that  is  to  say,  by  the  tinners.  How  readily  an  enact- 
ment of  that  sort  would  be  made  to  operate  in  favour  of  the 
tinners  exclusively,  or  at  least  preponderingly,  is  superfluous  to 
point  out ;  and,  besides,  there  is  the  grand  fact,  that  the  tinners 
were  exercising  an  industry  which  was  profitable  to  the  State,  and 
which  but  for  their  stOl  and  endurance  therein  would  probably 
have  remained  idle.  And,  further,  there  was  nothing  unreason- 
able in  the  rights  that  were  claimed  by  and  conceded  to  the 
tinners,  provided  only  that  compensation  was  paid  for  surface- 
damage — and  a  provision  for  securing  that  object  was  not  slow  to 
be  invented,  viz.,  the  toll-tin  payment  hereiaafter  mentioned. 

Subsequently  to  the  two  charters  33  Edw.  I.,  the  counties  of 
Cornwall  and  Devon  appear  to  have  had  their  own  separate 
parliaments  for  declaring  and  regulating  the  customs  of  the 
respective  counties.  These  customs,  although  regulated!  in  two 
distinct  parliaments,  appear,  nevertheless,  to  have  presented  a 
general  similarity ;  and  eventually,  by  the  statutes  6  &  7  Will. 
4,  c.  106,  and  more  especially  18  Yict.  c.  32,  the  respective 
parliaments  or  Stannary  Courts  were  consolidated  in  one  court. 
It  is  convenient,  however,  stiU  to  notice  the  customs  of  the  two 
counties  separately. 


CoEirwiiL: 
Stannary  par- 
liament— con- 
stitution of. 


Firstly,   therefore,   we  propose    to    notice    the    customs    of 
Cornwall. 

The  Stannary  Parliament  of  Cornwall  is  summoned  and  pre- 
sided over  by  the  Lord  Warden  or  Yice- Warden,  who  are 
officers  of  the  duchy.  This  assembly  consists  of  twenty-four 
representatives,  returned  in  equal  nimabers  from  each  of  the 
Stannaries  of  Foymore,  Blackmore,  Tywamhaile,  and  that  of 
Penwith  and  Kirrier,  and  who  are  generally  some  of  the  prin- 
cipal gentlemen  of  the  coimty.  Sixteen  of  these  Stannators,  as 
the  members  are  called,  form  a  binding  majority  {t).  They  are 
returned  by  the  mayors  of  the  four  Stannary  towns,  and  they 
select,  during  their  sittings,  as  many  assistants  from  those  prac-  • 
tically  concerned  in  tin  works  as  they  think  proper,  who  form  a 
lower  house  of  assembly  or  convocation  {u).    The  two  assemblies 


(0  Convoc.  11  Cha.  1,  1. 


(u)  Carew,   by  TonHn,  60;   Dode- 
ridge's  Cornwall,  94. 
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have  declared  and  ascertained  at  various  times  the  customs  -which     Chap.  VI. 
ought  to  be  observed  in  the  county,  the  most  notable  occasions      ^^°^'  '^^ 
of  their  so  doing  having  been  (prior  to  the  last  100  years)  in  the  ^ustoms, 
22nd  James  I.,  the  11th  Charles  I.,  the  12th  Charles  I.,  the  2nd 
James  II.,  the  2nd  Anne,  and  the  26th  George  II. 

Under  the  customs  as  thus  from  time  to  time  ascertained,  the  (i)  Eight  to 
light  of  working  tin  mines  was  conferred  upon  all  free  tinners  ^°^  ' 
upon  the  render  of  a  certain  proportion  of  the  minerals  raised 
to  the  owner  or  lord  of  the  soil.     This  proportion  was  called 
the  toll  tin,   and  was  usually  one-fifteenth  of  the  produce ; 
although,  by  particular  custom  it  might  be  one-tenth. 

It  next  became  necessary  to  prevent  one  set  of  mining  adven- 
turers from  reaping  the  profits  discovered  by  the  skill  and  labour 
of  other  miners,  and  from  this  necessity  maybe  traced  the  origin  of 
tin  bounds,  by  which,  or  something  analogous  thereto,  as  we  have 
seen  in  Derbyshire,  and  as  we  shall  afterwards  see  in  the  Forest 
of  Dean,  the  mining  adventurer  acquired  an  exclusive  and  inde- 
feasible title  to  the  property  proposed  to  be  explored,  and  was,  in 
return,  restricted  in  his  operations  within  well-defined  limits. 

The  manner  of  acquiring  tin  bounces  has.  been  often  defined  (2)  Eight  to 
by  the  local  parliaments.  Any  tinner  is  allowed  to  bound  any 
unappropriated  waste  lands,  or  any  several  or  inclosed  lands 
which  have  heen  formerly  waste  land,  subject  to  the  custom;  and 
he  bounds  same  by  the  delivery  of  toll  tin  to  the  lord  of  the 
soil.  The  assessionable  or  oonventionary  manors  of  the  Duchy 
of  Cornwall  are  also  subject  to  the  custom  (»).  In  lands  not 
subject  to  the  custom  of  bounding,  the  right  to  tin  mines  is 
now  regulated, by  the  general  law  of  the  realm;  consequently, 
in  all  these  lands,  the  tin  is  now  the  exclusive  property  of  the 
owner  of  the  soil  («). 

A  tin  bound  generally  consists  of  about  an  acre  of  land,  and  (3)  Acquisi 
is  required  to  have  four  comers,  -and  to  be  defined  by  twenty- 
four  turfs  or  stones,  six  to  each  comer.     There  may  also  be  a 
side  bound,  generally  of   a  triangular  form  (y).     The  square 
and  the  triangular  bounds  are  delineated  (s)  so : — 


tin  bound. 


tion  and  form 
of  tin  bound. 


W  See  7  &  8  Vict.  0.  106,  ss.  32,  84.  {v)  Conv.  2  Jao.  2,  2. 

(«)  Conv.  11  Cha.  1,31;,  26  Geo.  2,  8.  («)  Ibid. 
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Chap.  "VI.         Every  bounder  is  required,  however,  to  proclaim  at  tlie  next 
^'^'  ^"      Stannary  Court  tlie"  date  of  Ms  possession,  the  names  of  his 


partners,  and  of  the  person  who  cut  the  bound,  and  the  limits. 
If  this  is  not  complied  with,  the  boundary  is  void.  The  same 
proclamation  must  be  made  in  the  two  following  Courts,  and 
(4)  Mode  of  posted  up  in  the  Court.  Any  person  disputing  the  title  of  the 
acquisitf on  of  liounder  must  forthwith  proceed  to  resist  it  by  an  action  of 
tin  bound.  trespass.  Notice,  in  writiag,  of  the  cutting  was  originally 
required  to  be  given  to  the  owner  of  the  soil,  or  his  agents, 
withiQ  one  year(«),  and  toll  tin  to  be  delivered  within  three 
years,  or  the  bounds  to  be  effectually  worked  (i) .  But  it  wag 
afterwards  required  that  aU  future  bounds  should  be  void  unless 
three  months'  notice  in  writiag,  previous  to  the  cutting,  was 
given  to  the  owner  of  the  soil,  and  that,  if  the  latter  should 
think  fit  to  cut  the  intended  bounds  to  his  own  use,  he  might, 
within  three  months  after  notice, ,  proceed  to  do  so ;  but  in 
case  of  neglect,  the  bounder,  upon  proof  of  notice,  may,  after 
three  months,  cut  the  bounds  and  establish  his  title  in  the  usual 
way  (c).  This  provision,  of  course,  effectually  prevented  the 
acquisition  of  many  new  bounds  (d). 

(5)  Tin  ■  If  the  claim  of  the  bounder  is  not  successfully  resisted,  he 
perMnaf'^^  then  becomes,  after  the  competent  period,  entitled  to  his  writ  of 
property.         possession.     The  right  of  the  boimder  is  then  absolute,  and  it 

may  be  exercised  without  any  other  compensation  to  the  land- 
owner than  the  toU  tin.  The  peculiar  property  thus  acquired  is 
a  chattel  real,  and  devolves  upon  the  personal  representative 
of  the  owner  for  the  time  being,  subject  to  the  payment  of 
debts  and  legacies,  and  to  absolute  or  partial  disposition  by  deed 
or  win  (e). 

(6)  Forfeiture  But  if  the  bounds  be  unworked  for  twelve  months,  any 
Stion'o/tm"'  °*^®^  tinner  may,  by  notice  to  the  owners,  and  declaration  on 
bound.  oath,  of  the  limits,  owners,  time  and  manner  of  notice,  within 

two  months  afterwards,  be  permitted  to  work  the  bounds,  on 
payment  of  the  usual  farm,  and  upon  giving  a  bond  for  the 
effectual  and  proper  working  of  the  bounds,  on  breach  of  which 
the  owner  may  enter  again  (/) . 

(7)  Annual  All  bounds  also  require  to  be  annually  renewed  (^).  This 
tS'bTmd!       ceremony  is  performed  on  specified  saints'  days,  and  consists  in 

cuttiag  a  turf  from  each  comer,  and  placing  it  on  the  adjacent 
hillocks,  and  declaring  in  whose  names  the  bounds  are  renewed. 
But  if  the  day  of  renewal  is  suffered  to  pass,  the  bounds  may 

(a)  22  Jao.  1,   17;    11  Oha.   1,   15;  («)  2  Jac.  2,  4. 

2  Jao.  2,  1.  (/)  11   Cha.    1,   31  ;   amended,   26 

(S)  16  Geo.  2,  8.  Geo.  2,  8. 

c)  26  Geo.  2/4.            ■  (y)  Ibid.  2. 
(d)  Pryoe'sMin.  Comub.  ehap.  iii. 


MINING   RIGHTS   OF   THE    ENGLISH   CROWN.  151 

te  afterwards  effectually  renewed,  if  no  tinner  has  previously     Chap.  VI. 

made  a  new  title  to  th.em.{h).     It  is  also  provided,  that  if  a        ^^'^'   ' 

keeper  of  any  hounds  for  another  person,  or  a  partner,  shall 

sufier  hoxmds  to  he  unrenewed,   without  reasonahle  wamiag 

to  the   other  owners,  any  new  claim  or  cutting  shall  enure 

for  the  henefit  of  the  old  owners,  not  privy  to  any  fraud,  in 

exclusion  of  the  offending  partner.    Any  keeper  or  other  person 

guilty  of  fraud  in  cutting  new  bounds,  in  such  cases,  or  any 

keeper  being  unwillitig  to  show  the  limits  of  the  bounds  to 

the  owners,  or  defacing  the  bounds,  is  liable  to  a  penalty  of 

50/.     A  partner  guilty  of  fraud  is  also  liable  to  a  penalty  of 

20?.     A  bounder,  renewer  or  keeper,  neglecting  upon  request 

to  show  the  limits  to  the  owner  of  the  soil  or  his  agent  on  the 

day  of  renewal,  is  liable  to  a  penalty  of  201.  {i). 

An  owner  of  bounds  who  has  been  in  possession  for  a  year  (8)  Effect  of 
and  a  day  cannot  be  dispossessed  or  disturbed  by  any  order,  ayearT^™' 
injunction,  or  any  other  proceeding  except  a  verdict.    If  neither  day,  or  for 
party  has  been  in  possession  for  that  period,  the  party  first 
acquiring  possession  shall  continue  to  retaia  it  tiU  verdict  is 
given  against  him,  but  the  farm  tin  in  the  meantime  is  to  be 
sequestered  and  deposited  in  different  hands  (k) . 

The  owner  of  a  bound  often  demises  it  to  others,  subject  to  (9)  Demise  of 
the  payment  of  farm  tin  or  tin  dues.      But  the  bound  still  sufciectto 

continues  Kable  to  the  render  of  toll  tin  to  the  owner  of  the  /«™» **«  ^.nd 

11.  •  •111'       •;     1    ■  subject  also  to 

sou,  and  the  bounder  himself  is  responsible  for  its  pemg  ren-  toll  tin. 

dered.  Parm  tin  is  an  ascertained  payment  to  the  bounder 
of  one-twelfth  of  the  remainder,  or,  by  peculiar  custom,  of  one- 
tenth.  It  is^  stated  by  a  recent  writer  on  this  subject,  that 
the  owner  of  the  soil  may  elect  to  takfe  the  botmd  himself,  or 
even  demise  it  to  others,  subject  to  the  usual  payment  {I).  If 
the  bound  is  let  for  an  undefined  period,  even  by  parol,  and 
the  lessee  has  been  in  .possession  a  year  and  a  day,  his  term 
is  indefeasible  ,and  perpetual,  so  long  as  he  complies  with  the 
requisitions  of  the  customs.  But  any  person  taking  a  set  or 
lease  who  does  not  effectually  prosecute  the  works,  is  liable, 
by  custom,  to  the  forfeiture  of  his  interest  (m). 

If  any  partner,  or  the  personal  representative  of  any  partner,  (lo)  Partner- 
shall  refuse  or  neglect  to  contribute  his  proportion  of  the  costs  L^g^at^n 
and  expenses  in  carrying  on  any  tin  mine  for  three  months  °*- 
after  the  account  has  been  made  up  by  the  purser  or  clerk,  and 
approved  of  by  a  majority  of  the  partners,  and  a  copy  delivered 

■   (h)  22  Jao.  1,  18.                ,  (Q  Basset's  Letter  on  the  Boimding' 

(i)  22  Jao.   1,  22;  11  Cha.   1,   26;  Custom,  1839.    But  see  Pryoe's  Miu. 

amended,  25  Geo.  2,  8.  Cor.  chap:  iii. 

{i),  22  Jao.  1,  21;  11  Cha.  1,  18.  (m)  16  Geo.  2,  14. 
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Chap.  VI.     to  tlie  offending  party,  then  the  lord  warden  or  vice-warden 
!_J .  may  order  such  costs  to  be  paid ;    and  if  these  are  not  paid 


within  a  month  from  his  being  served  with  a  copy  of  the  decree 
.  or  order,  then,  upon  further  application,  the  tin  of  the  defendant 

may  be  ordered  to  be  sold,  and,  if  insufficient,  his  shares  in  the 
mines  may  be  sold  by  auction  to  defray  the  costs  and  expenses, 
and  costs  of  suit  (n).  If  the  shares  cannot  be  sold  for  any 
money,  they  may  be  forfeited  to  the  use  of  the  other  adven- 
turers. Accounts,  orders  and  decrees  affixed  upon  any  public 
place  at  the  mine  are  good  notice  and  service  as  to  such  persons  • 
as  live  out  of  the  limits  of  the  Stannaries  (o). 

If  a  partner  in  a  tin  mine  shall  not,  within  a  month  after 
notice,  demise  his  portion,  or  contribute  labour  or  money  ae- 
cordiag  to  his  share,  he  may  be  precluded  afterwards  from 
takiag  any  active  part  in  the  adventure,  and  must  abide  by  the 
management  of  a  majority  of  the  other  partners,  and  be 
entitled  to  his  proportion  of  the  farm  only.  In  case  of  contri- 
bution of  labour  by  some,  and  money  by  others,  the  farm  is  to 
be  assessed  by  three  indifferent  tinners,  one  chosen  by  the 
working  partners,  another  by  those  not  working,  and  the  third 
by  the  steward  of  the  Court  {p). 

Any  partner  is  permitted  to  contribute  his  proportion  of  any 
mining  materials  which  are  required  instead  of  a  money  pay- 
ment, and  the  value  of  such  materials  is  to  be  fixed  by  a 
majority  at  the  time  the  accounts  are  passed,  of  which  one 
week's  notice  is  always  to  be  given  to  each  partner  or  his 
agent  (q). 

Every  partner  is. required  to  give  notice,  in  writing,  of  the 
name  and  habitation  of  any  person  purchasing  his  share,  and 
notice  must  be  given  by  all  parties  of  the  persons  appointed  to 
manage  on  their  behalf  (r). 

The  creditors  and  labourers  of  a  firm  can  only  sue  the  partners 
who  contracted  with  them,  subject,  however,  to  contribution 
amongst  themselves,  for  which  their  proportion  of  the  tin  may 
be  sequestrated  till  the  matter  be  tried  (s).  Every  tinner  de- 
frauding his  partner  to  the  amount  of  one  shUliQg  is  liable  to  a 
penalty  not  exceeding  50^.  (t). 
(11)  Exemp-  Tianers  are  free  from  all  taxes  and  toUs  in  selling  their  goods 
tion  from  g^^  fg^j^g  qj.  markets  (m)  ,  and  from  aU  tithe  in  respect  of  their 
wages  or  profits  {a)). 

(«)  See  6  &  7  "Wm.  i,  o.  loe,  s.  19,  (r)  Ibid. 

'       infra.   .  (s)  11  Cha.  1,  6. 

(o)  16  Oeo.  2,  11.  {t)  11   Cha.  1,  22,  amended  by  16 

Ip)  22  Jao.  1,  19;  11  Cha.  1,  16;  16  Geo.  2,  15. 
Geo.  2,  8.  (u)  22  Jao.  1,  14;  16  Cha.  1,  15. 


(?)  11  Cha.  1,  6.  (x)  Ibid.  16,  and  11  Cha.  1,  14. 
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Any  person  using  violence,  and  forcibly  taking  away  any  tin     Chap.  VI. 
from  any  wort,  is  liable  to  pay  double  the  value,  and  to  be      ^^°'^'  ^' 


fined  51.  or  201.  («).  (12)  Tortious 

.  /    1        .,1  .  and  ormimal 

Any  person  suspected,  either  m  several  or  waste  lands,  of  offences, 
working  tin  in  the  lands  of  others,  may  be  complained  of  to 
the  vice-warden,  who  may  order  an  inspection  by  three  indif- 
ferent persons.  An  action  of  trespass  may  be  brought  against 
any  persons  persisting  to  work  wrongfully,  or  refusing  to  refund 
the  tin  so  carried  away.  The  owners  of  adjoining  lands  or 
mines  may  also  go  down  to  examine  the  workings  of  others,  and 
to  solve  any  doubt  as  to  a  suspected  trespass.  In  cases  of  re- 
sistance, an  injunction  may  be  obtained  for  restraining  further 
operations  (s). 

No  vice-warden,  steward,  bailiff,  attorney,  lawyer,  or  any 
other  officer  in  the  Stannary  Courts,  nor  any  man  of  power,  nor 
their  children,  clerks,  servants  or  friends  in  trust  for  them,  are 
to  be  made  owners  of  any  tin  works  in  litigation.  AH  rights  so 
disposed  of  may  be  forfeited  to  the  poor.  A  penalty  is  affixed 
to  the  ofience  of  maintenance  (a). 

No  person  is  entitled  to  spoil  or  divert  any  waters  running  to 
houses  for  the  service  of  the  family,  nor  from  any  ancient  mill ; 
and  any  person  disturbing  any  running  water  out  of  malice  is 
liable  to  a  penalty  of  51.  (6).  If  amy  lands  be  overfibwed  by 
streamers  suffering  their  stones  and  gravel  to  fall  into  rivers, 
and  the  streamer  shall  not  upon  two  days'  notice  clear  the  river 
so  as  to  prevent  the  overflow,  he  is  liable  to  damages  and  costs 
occasioned,  and  to  a  penalty  of  51.  (c). 

By  23  Hen.  8,  c.  8,  and  27  Hen.  8,  c.  23,  it  is  enacted,  upon 
the  complaint  of  the  inhabitants  of  Plymouth,  Dartmouth, 
Teignmouth,  Falmouth  and  Fowey,  that  no  persons  work  stream 
tin  works  in  the  two  counties  near  any  fresh  waters,  rivers  or 
low  places,  descending  to  those  ports,  nor  unless  the  owner  or 
washer  shall  make  sufficient  hatches  and  ties  [levels]  in  the  end 
of  the  buddies  and  cords,  to  keep  the  gravel  and  rubbish  from 
the  rivers  and  watercourses.  A  penalty  of  201.  is  imposed  upon 
such  offenders,  and  a  fine  of  forty  marks  by  the  custom  (d). 

The  right  to  divert  water  (subject  as  above  expressed)   for  (i3)  Eight  to 
the  use  of  the  tin  bounds  is  affirmed  in  the  charters  of  John  ^o-i^^<'°^^^- 
and  Edw.  I.,  above  referred  to.     The  tinners  are  empowered 
"di/oertere  aquas — sicut  comueverunt."     The  practice,  as  shown 
by  the  court  rolls,  has  been  extensive  in  both  counties; 

{y)  11  Cha.  1,  32.  (i)  26  Geo.  2,  12. 

(z)  2  Jam.  2, 8;  repealed  and  amended  Ic)  Ibid.  13. 

ty  26  Geo.  2,  9.  {d)  See  Pearoe,  154. 
(a)  22  Jam.  1,20;  11  Oha,  1,  17. 
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Chap.  VI. 
Sect.  2. 

Bastard  v. 
Smith, — 
limit  to  exer- 
cise of  right 
to  -water- 
course, qwaire. 


Course  of 
adits. 


Ivimey  v 
Stoclcer, — 
easement  in 
respect  of 
artificial 
■watercourse. 


'  This  right  is  supposed  to  have  been  much  impaired  by  a  late 
.  case  at  nisi  prim  (e) .  In  that  case,  which  occurred  in  Devon,  the 
custom  claimed  a  right  not  only  to  divert  water  from  any  stream, 
but  to  dig  trenches  in  ani/  lands  for  the  watercourse.  The 
trenches  had  been  made  through  the  lawn,  garden  and  woods 
of  the  plaintiff.  Tindal,  C.  J.,  id  his  address  to  the  jury,  gave 
no  opinion  on  the  validity  of  the  custom  in  point  of  law,  but, 
with  respect  to  its  exi^te'nce  iu  fact,  he  said,  it  interfered  so  much 
with  the  rights  of  private  property,  as  to  require  strong  evidence 
for  its  support.  The  jiiry  were  not  called  on  to  say  whether  it 
was  a  reasonable  custom  or  not,  for  that  was  a  matter  of  law 
not  submitted  to  them  by  the  pleadings ;  yet  they  might  pro- 
perly look  to  its  nature  as  affecting  the  evidence  required  to 
prove  it.  They  were  not  to  donclude  that  the  inhabitants  of  a 
large  district  surrendered  their  rights  over  their  own  soil,  unless 
repeated  acts  of  exercise  were  proved,  with  acquiescence.  The 
jury  found  against  the  custom. 

It  has  been  inferred  from  this  case,  that  such  a  custom  cannot 
be  claimed  ia  an  unlimited  manner.  But  if  it  can  be  found  to 
exist  as  a  matter  of  fact,  there  seems  to  be  no  ground  for  that 
conclusion.  It  is  stated  that  such  a  custom  would  probably  be 
found  to  exist  in  Cornwall,  where  bounding  is  more  practised. 
In  point  "of  law,  it  is  by  no  means  determined  that  the  custom, 
in  its  most  enlarged  sense,  would  not  be  valid.  For  such  a 
custom,  once  reasonable,  but  afterwards  becoming  grievous  and 
oppressive,  is  no  less  of  the  nature  of  an  iuheritanee,  which 
cannot  be  taken  away,  except  by  Act  of  Parliament  (/).  The 
custom  of  bounding  may  be  considered  oppressive  with  respect 
to  inclosed  lands.  But  its  origin  was  reasonable,  and  the  acts  of 
the  landowners  themselves  have  rendered  it  grievous,  they 
having  enclosed  the  lands  formerly  waste  and  subject  to  the 
custom  of  tin-bounding. 

By  a  custom  declared  in  the  Stannary  Parliament  of  Cornwall 
in  11  Cha.  I.,  28,  tinners  may  carry  an  adit  for  water  through 
the  bounds  of  any  other  persons  in  wastes  without  leave,  but  all 
tin  which  may  be  discovered  must  be  left  for  the  owners  of  the 
bounds.  This  custom  does  not,  as  then  declared,  extend  to  lands 
held  in  several  or  private  ownership. 

The  right  to  water  in  ancient  tin  bounds,, has  lately  been 
much  discussed.  ,  A  tin  mine  had  been  worked  by  bounders  for 
many  hundred  years,  probably  under  several  successive  claims 
of  title  by  bounding.     An  artificial  watercourse,  situate  above 

(e)  Bastard?).  Smith,  2  M.  &K.  129.  (/)  2  Inst.   664;    Gilb.  Ten.  323  ; 

Fa-wcet  v.  Lowther,  2  Ves.  sen.  303. 
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tke  lands  actuallj  bounded,  and  which  might  have  been  as  old     Chap.  VL 
as  the  mine  itself,  had  been  used  by  the  bounders  for  their      ^^°'^'  ^' 
mining  purposes.     In  1856,  the  mine  was  abandoned  by  the 
bounders,  and  the~  concern  was  broken  up  by  sale  of  all  the 
materials.     In  the  same  year,  the  mining  works  were  resumed 
by  other  adventurers,  who  had  become  tenants  in  common  in 
fee  simple  of  the  mines,  though  not  of  the  lands  in  which  they 
were  situate,  and  who  claimed  the  watercourse  by  prescription 
against  the  ovmer  of  the  lands  above  through  which  it  was 
carried.  .  It  was  held  by  Kindersley,  Y.-O.,  th,at  they  had  not 
shown  any  sufficient  contiauance  of  title  from  the  bounders, 
and,  therefore,  they  had  not  acquired  any  new  title  uiider  the 
Prescription  Act  by  an.  adverse   enjoyment  .which  had  only 
existed  for  eight  or  nine  years.     They  had  claimed  the  right  in 
respect  of  the  same  estate  as  the  bounders  had,  but  the  right  had 
returned  to  the  landowner  by  the  abandonment,  and  had  not 
gone  to  those  who  represented  the  bounders  only  in  estate,  and 
not  in  the  customary  privileges.    But  this  decision  was  reversed, 
on  appeal,  on  the  ground  that  the  right  to  the  water  had  been 
acquired  by  the  owners  of  the  soil,  and  not  by  the  bounders ;. 
Lord  Cranworth  observed,  that  the  estate  of  the  tin-bounders  Doubtful 
was  a  mere  chattel  interest  passing  to  executors,  and  not  to  ^j^t  _^]^e- 
heirs,  and  they  lost  all  their  interest  if  they  ceased  to  work  the  ther  the 
mine.     Their  title  was  not  derived  from  the  owner  of  the  land,  claimed  thp 
though  they  were  bound  to  make  him  a  .render  .dependent  on  f^^^";^"*  ^^ 

1  .  p  •      T        rrn  bounders  or 

the  quantity  of  ore  raised.  There  was  strong  reason  to  think,  as  land- 
that  no  bounding  would  have  taken  place  if  there  had  been  no  °'*™^''^- 
stream,  in  which  case  the  right  would  have  been  that  of  the 
owner.  But  if  the  land  had  been  bounded  without  the  stream, 
which-was  afterwards  brought  to  the  land  by  some  arrangement 
made  with  the  owners  of  the  land  where  it  took  its  rise,  it  shoiild 
be  presuxaed  that  such  a  diversion  was  made  by  arrangement 
with  the  owners  of  the  lands  bounded  and  not  with  the 
bounders.  There  was  nothing  in  the  custom,  as  stated  in  the 
books,  which  would  enable  the  bounders  infifo  domino  ia  cause  a 
stream  of  water  to  flow  over  the  lands  bounded.  Such  water 
might  be  beneficial  to  the  bounders,  but  iajurious  to  the  owners 
of  the  land..  Unless,  therefore,  this  was  expressly  authorized 
by  the  custom,  it  could  only  be  done  by  arrangement  with  the 
owner — and,  if  so,  the  probability  would  be  that  what  he  was 
consenting  to  for  the  convenience  of  those  working  the  mine 
should  be  so  secured,  that,  if  the  workings  should  be  discon- 
tinued, he  might  have  the  bepefit  of  the  arrangement.  Though 
the  bounders  do  not  derive  title  from  the  owner  of  the  land 
bounded,  and  though  their  title  may  even  be  adverse  to  his,  yet, 
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Chap.  VI. 
Sect.  2. 


Adverse  pre- 
scription 
against  tia- 
bounders. 


when  the  workiiigs  have  commenced,  it  is  his  interest  that  those 
.  engaged  in  the  work  should  have  the  best  facilities  for  obtaining 
the  largest  produce — as,  by  the  custom,  he  is  entitled,  without 
cost,  to  a  share  of  all  the  ore  raised.  Any  such  arrangement 
would  therefore  very  probably  be  made  with  the  owner,  who 
had  an  immediate  and  possibly  a  reversionary  interest,  and  not 
with  those  who  had  uncertain  rights,  and  who  had  no  hereditary 
succession  (p'). 

In  the  above  case,  the  plaintiffs  had  also  been  in  possession  of 
two  other  mines,  lower  down,  which  had  never  been  worked  by 
the  bounders,  but  which  had  been  worked  by  the  plaintiffs  as 
their  licensees,  by  the  aid  of  the  same  stream,  for  a  period 
exceeding  that  required  by  the  statute.  It  was  held,  that  they 
had  acquired  a  right  to  the  continuance  of  the  easement  also  in 
respect  of  these  mines. 

When  a  right  to  water  has  been  enjoyed  without  interruption, 
for  twenty  years,  it  cannot  be  defeated  by  proof  that  the  land 
is  within  the  district  of  tin-bounds.  If  the  rights  of  the  tin- 
bounder  are  in  actual  operation,  he  may  claim  them  as  customary- 
rights,  but,  if  they  are  not  exercised,  the  general  law  applies  to 
Cornwall  as  to  other  places  (A). 


Deton: 
stannary 
Parliament- 
constitution 
of. 


(1.)  General 
character  of 
local  customs. 


(2.)  Difier- 
ences  between 
these  customs 
and  those  of 
Cornwall, 
(a)  Tin  bound 
is  real  estate. 


Secondly,  it  remains  to  notice  the  customs  of  the  Stannaries 
of  Devon,  which  have  been  also  partially  ascertained  by  the 
local  parliaments  of  that  coimty. 

These  parliaments  are  composed  of  jurors  returned  by  each  of 
the  Stannary  Courts  of  Chaggeforde,  Ashburton,  Plympton  and 
Tavistock.  Each  of  these  Courts  returns  twenty-four  jurors, 
whose  imited  acts  bind  the  rest  of  the  county. 

The  written  customs  were  determined  in  this  manner  in  par- 
liaments held  in  2  Hen.  YIII.,  24  Hen.  VIII.,  25  Hen.  VIII., 
6  Edw.  YI.,  and  16  Elizabeth  (i).  Their  provisions  are  very 
similar  to  those  of  Cornwall. 

The  leading  points  of  difference  seem  to  be,  that  the  tin 
bounds  of  Devon  do  not  constitute  personal  but  real  estate, 
subject  to  aU  the  usual  incidents  (k) ;  the  removal  of  bounds  is 
to  take  place  between  the  feast  of  St.  Peter  and  Michaelmas 
and  the  new  bounds  to  be  made  between  Michaelmas  and  All 
Saints,  in  the  presence  of  four  or  five  tinners,  subject  to  special 
provisions ;  and  the  tinner  is  not  to  work  in  or  under  any  bond 


ig)  iTimey  v.  Stooker,  34  L.  J.,  Ch. 
633 ;  35  ibid.  467.  But  see  the  custom 
as  to  oomse  of  adits  referred  to  on 
page  154,  su^ra. 

{h)  Gaved  v.  Martyn,  19  C.  B.  732; 


34  L.  J.,  C.  P.  353. 

(i)  See  Pearce's  Stannary  Laws,  190. 
200,  208,  217,  226. 

(A)  Pari.  2  Hen.  8,  21;  25  Hen.  8,  1. 
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fide  meadow,  orchard,  garden,  mansion-liouse,  tuildings  or  cui-     Chap.  VI. 

tilages  "belonging  to  it,  or  tillage  land  during  the  gro^vth  of  any      ^™'^'  ^' 

com,  nor  destroy  any  timher  trees  to  the  numher  of  twenty,  of 

the  growth  of  twenty  years,  without  the  consent  of  the  owner 

and  tenant,  suhjeot  to  a  penalty  of  51.  and  trehle  damages  {I). 

It  is  stated  to  he  the  custom  in  this  county  to  give  no  toll  tin  to  W  No  toll  tin 

the  landowner,  or  any  other  compensation. 


The  custom  of  tia  hounding,  which  has  in  recent  times  fallen  CoEirwfAXLand 
iato  some  desuetude,  has  lately  been  much  discussed,  and  par-  i^boundiue 
ticularly  with  reference  to  the  manner  in  which  the  bounds  are  generally. 
preserved  as  property. 

It  is  quite  clear,  that  a  person  unlawfully  dispossessed  of  the  W  Ejectment 
actual  possession  of  tin  bounds  can  recover  them  in  an  action  of  possession, 
ejectment  {m). 

A  mine  was  defended  agaiast  the  landowner  as  lying  loithin  Doe  d.  Fai- 
certain  hounds  called  tin  hounds.  The  bounds  had  been  removed  ^^^ram 
for  a  period  beyond  living  memory,  and  the  mine  had  formerly 
been  worked  by  the  bound-owners.  In  1834,  the  defendant  had 
for  some  months  tried  to  discover  ore,  and  then  abandoned  the 
miae,  and  removed  the  machinery.  In  1835,  the  plaintiff 
granted  a  set  to  another  person,  who  was  successful,  and  who 
was  forcibly  expelled  by  the  defendant.  The  first  trial  at  nisi 
priits  failed  for  not  presenting  the  interest  of  the  bound-owner 
to  the  jury  as  depending  on  the  custom.  At  the  second  trial  it 
was  left  to  the  jury  to  say  whether  the  custom  gave  an  ease- 
ment only,  or  a  right  to  enter  and  work,  or  such  a  right  as 
might,  for  the  purpose  of  getting  tin,  exclude  the  lord  from  the 
possession.  It  was  put  as  a  matter  of  fact ;  but  it  was  stated 
that,  if  it  turned  out  to  be  matter  of  law,  the  Court  above  would 
deal  with  it.  The  jury  found  that  the  bound-owner  had  a  right 
to  the  mine,  and  not  a  mere  easement ;  that  the  bounds  were 
immemorial;  but  that  they  had  not  been  properly  kept  up. 
A  verdict  was  entered  for  the  plaintiff,  which  was  not  dis- 
turbed (m). 

But  the  custom  will  not  preserve  the  bounds,  unless  the  miaes  (2)  Necessity- 
are  actually  worked.     It  had  been  usual  for  the  bound-owners  actmf  wk"° 
on  ceasing  to  work,  annually  to  renew  the  bounds  by  tumiag  i^s- 
up  a  turf  at  the  four  comers,  as  above  mentioned ;  and  bounds 
in  this  state  have  long  been  subjects  of  sale,  settlements  and 

W  16  Eliz.  (n)  Doe  d.   Earl   of   Falmoutli   v. 

[m)  Vice  v.  Thomas,  Smirke,  Stan.  Alderson,  Smirke,  39 ;  1  Mee.  &  W. 

p.  35;  Rogers  «i.  Brenton,  infra.     See  210.     See  Crease  v.  Barrett,  1  Cr.,  M. 

Ivimey  v.  Stoeker,  34  L.  J.,  Cli.  639.  &  K.  919. 
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Chap.  VI.     devises.    In  a  late  important  case,  the  defendant  contended  that 

^"  the  plaintiff,  the  alleged  boimd-owner,  could  only  continue  his 

MnZm'  -"^SW.  under  the  custom  to  work  the  mine  , by  continued  opera- 
tions, and  that  the  annual  renewal,  was  only  designed  to  pre- 
serve and  identify  the  boundaries.  The  evidence  of  professional 
persons  differed,  even  as  to  the  necessity  of  any  annual  renewal 
at  aU.  Lord  Denman,  in  giving  judgment,  after  adverting 
to  the  resolution  in  Plowden,  which  maintains  the  right  of 
all  proprietors,  without  reference  to  any  county  or  district,  to  all 
the  mines  within  their  lands,  except  those  of  silver  and  gold, 
said  that  the  custom  of  bounding,  though  a  strong  invasion  of 
private  rights,  was  reasonable,  and  prevented  the  landowner 
from  locking  up  property  which  was  of  eminent  benefit  to  the 
public ;  but  that  the  right  cannot  be  preserved  without  the  real 
prosecution  of  the  minCi  Bounding  empowered  a  stranger  not 
only  to  extract  the  miaeral,  but  to  enter  on  the  sm-face  and 
cumber  it  with'  machinery,  buildings  and  refuse.  The  only 
thing  which  rendered  this  reasonable  was  the  render  of  the  toll 
tia  to  the  landowner,  and  the  benefit  to  the  public ;  but  these 
were  both  lost,  and  possibly  prevented,  if  the  bounder  declined 
to  work,  and  retained  the  right  to  exclude  the  owner.  Many 
bounds, might  become  the  property  of  the  same  owners,  who 
might  limit  the  supply  and  diminish  competition,  while  the 
owner  would  dechne  to  expend  his  capital  on  building,  or  agri- 
cultural improvements ;  because  at  any  time  the  bounder  might 
renew  his  operations,  and  entirely,  and  without  compensation, 
defeat  the  purposes  'of  his  expenditure.  The  mode  of  annual 
renewal  is  useful  for  keeping  the  limits  well  ascertained ;  but  it 
is  no  substitute  for  the  working  itself,  as  the  ground  of  reason- 
able custom  (o). 
The  title  to  a  It  was  contended,  in  the  abdve  case,  that  the  bounder  took  a 
Oustom"not^  profit  ia  the  soil  of  another,  and  that  such  a  claim  could  not 
Prescription,  subsist  by  custom^  but  only  by  prescription  (p).  But  it  was 
held,  that  a  prescriptive  interest  must  have  some  person  in 
whom  to  reside,  as  in  the  case  of  commoners  claiming  common 
in  the  lands  of  others  in  the  name  of  the  lord ;  and  that  neces- 
sity compelled  a  claim  by  custom  on  the  part  of  persons  having 
no  permanent  existence,  as  in  the  case  of  commoners  in  gross 
claiming  in  the  wastes  of  the  lord(g').  Sed  qucere,  heaxms  in 
mind  the  origin  of  the  customs  as  a  royal  grant  or  concession. 

(o)  Rogers  ■!).  Breuton,  10  Q.  B.  26;  (?)  See  remarks  in  the  Att.-Gen  r 

17  L.  J.,  N.  S.,  Q.  B.  34.  Mathias,  27  L.  J.,  Ch.  766  ;  4  Kav  & 

(p)  Blewett  V.  Tregommig,  3  Ad.  &  J.  579. 
E.  554. 


quiere. 
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'   It  was  also  held,  that  the  bounder  should  be  allowed  all     Chap.  VI. 
reasonable,  time  for  consideration  and  preparation  of  plans  and        ^°'^'   ' 


A  mere  inter- 


operations;  that  when  he  ceased  to  work,  after  having  once  bond  -A-m^emtE 

-^  '       _  -  )  o  ruption  01 

fide  worked,  his  conduct  would  be  open  to  explanation,  so  as  to  worMngisnot 
prevent  forfeiture ;  and  that  it  was  only  when  his  conduct  war-  ^^^^    ^  ™^' 
ranted  the  conclusion  that  he  had  ceased  to  be  in  good  faith 
pursuing  that  object,  which  alone  justified  his  entry,  that  for- 
feiture would  occur  (r). 

The  decision  in  the  ease  of  Rogers  v.  Brenton  seems  to  defeat  (3)  Limited 
all  such  claims  to  bounds  as  have  only  been  attempted  to  be  botmds. 
preserved  by  yearly  renewals  without  working.  In  the  same 
case,  it  was  stated  by  an  experienced  witness,  that  he  remem- 
bered a  pair  of  tin  bounds  "  a  quarter  of  a  nnle  each  way  " — 
the  largest  he  knew  of.  But  of  course  the  bounds  are  usually 
much  smaller.  The  meers  in  Derbyshire  are  exactly  defined  by 
the  customs ;  and  the  same  evidence  which  proves  the  custom 
may  also  prove  its  extent.  If  too  much  land  is  bounded,  there 
is  an  appeal  to  the  Stannary  Courts. 

Although  several  mines  are  worked  a,s  tin  bounds,  there  are  (*)  Acqiiisi- 

,  p  ..  IT  Tiji       tion  of  new 

very  rare  mstances  oi  acquirmg  new  bounds  according  to  the  bounds, 
custom.  But  if  the  custom  is  good  at  all,  it  will,  of  course, 
sanction  the  claim  of  new  bounds  within  any  waste  land  or  land 
previously  bounded,  whatever  maybe  the  nature  of  the  improve- 
ments on  the  inclosed  lands.  Such  a  state  of  things'  does'  not 
seem  to  harmonize  with  the  present  state  of  society  j  and  there 
are  good  grounds  for  appealing  to  the  legislature  for  the  abo- 
lition of  the  custom,  subject  to  some  provisions  for  existing 
rights.  The  mixture  of  tin  ores  with  those  of  other  inetals, 
which  are  not  comprised  in  the  custom,  must  also  cause  some 
embarrassment.  ' 

following  the  arrangement  that  was  pursued  in  dealing  with  (5)  Proce- 
the  rights  of  the  crown  iu' respect  of  the  lead  mines  of  Derby-  nary  Courts!" 
shire,  we  should,  here  explain  the  legal  procedure  in  the  Court's 
of  the  Yice- Warden  of  the  Stannaries,  and  the  mode  of  appeal 
therefrom;  but  inasmuch  as  that  subject  wiU  come  up  agaiuin 
connection  with  other  matters,-e-that  is  to  say,  the'  general  pro- 
cedure will  come  up  again  in  connection  with  the  Tights  of  the 
Duke  of  Cornwall  in  respect  of  mines,  and  the  procedure  in 
matters,  of  winding-up  wiU.  come  up  agaia  in  connection  with 
partnerships  and  companies  generally,  and  companies  established 
on  the  cost  book  system  in  particular,  all  of  which  subjects  are 
hereiaafter  dealt  with  in  particular  sections  of  this  Treatise, — 

'  '  [r)  See  Vice  V.  Thomas,  Smirte,  Stan.  p.  36. 
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Chap.  VI.     the  Subject  of  procedure  is  here  omitted  altogether,  but  wOl  be 
found  fully  stated  in  the  sections  referred  to,  viz.,  Chap.  VI., 


Sect.  5,  and  Chap.  X.,  Sect.  9. 


(D.)  Coal,  Iron  and  other  Mines,  in  the  Forest  of  Bean  and  the 
Hundred  of  St.  Briavel's. 

(1.)  Probable  Origin  of  Crown's  Eights. 

(2.)  Concession  of  Rights  to  the  People  (being  Free-Miners),  otherwise 

Customary  Mining  Eights. 
(3.)  Statutory  Eegulation  of  the  Customs, — 
1  Viot.  0.  43. 
24  &  25  Viot.  e.  40. 
34  &  35  Viot.  0.  85. 
(4.)  Rights  of  G-alees. 
(5.)  Right  to  a  G-ale,  and  Nature  of  Galee's  Interest. — James  v.  The 

Qtieen. 
(6.)  Crown  Rights  to  Caleage,  i.  e.  dead  or  certain  Rent ;  and  to  Ton- 
nage, i.  e.  uncertain  Rent. ' 

Origin  of  The  coal,  iron  and  other  mines  of  the  Forest  of  Dean  and 

customs.  Hundred  of  St.  Briavel's,  in  the  county  of  Gloucester,  belonging 

to  the  crown,  have  also  been  subject  to  the  operation  of  peculiar 
laws  and  customs,  the  precise  history  of  which  it  is  also  diiEcult 
to  trace,  but  these  customs  appear  to  have  had  an  origin  similar 
to  that  of  the  minrug  customs  which  we  have  seen  to  prevail  in 
Derbyshire,  and  in  Cornwall  and  Devon.     The  customs  of  the 
Forest  of  Dean,  seem,  however,  to  have  been  ascertained  by  the 
local  Courts,  with  very  little  precision,  and  to  have  been  subject 
to  ipuch  uncertainty  and  to  perpetual  variation.     As  in  Derby- 
shire, the  customs  of  the  Forest  of  Dean  proved  inadequate  to 
meet  the  diffictdties  of  a,  more  extensive  scale  of  operations ;  the 
respective  rights  of  different  proprietors  and  of  adverse  claimants 
also  became  very  embarrassiug. 
The  principal       A  remedy  was  accordingly  provided  for  these  evils  by  the 
^ct~o  43—    statute  1  &  2  Yict.  c.  43,  by  which  statute  it  was  enacted  that 
Remedies        all  male  persons  bom  and  abiding  within  the  hundred  of  St. 
pron  e  .         Briavel's,  of  the  age  of  twenty-one,  who  should  have  worked 
Free  miner,—  a  year  and  a  day  in  a  coal  or  iron  mine  within  the  hundred, 
definition  of.    ^g^g  declared  to  be  free  miners.     The  same  rule  was  applied 
also  to  all  quarrymen  with  respect  to  the  stone  quarries.     All 
free  miners  were  to  have  the  exclusive  right  of  having  gales  or 
grants  made  to  them,  which  might  be  sold,  devised  or  disposed 
of  to  a;ny  persons  whomsoever.     The'  statute  in  question  is  still 
in  force. 
I'rovisions  of        An  award  was  made,  under  the  act,  which  defined  the  customs 
the  mmrd.       ^nd  the  rights  of  aU  persons  interested  in  the  mines  of  coal  and 
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iron,  assigning  bounds  to  each  gale  or  work,  and  laying  down     Chap.  VI. 

rules  for  the  future  working  of  mines  and  quarries.     Several        ^'"''   '     . 

other  provisions  were  inserted  in  the  act  itself  for  fixing  the 

royalties  payable  to  the  crown,  the  rules  to  be  observed  in 

making  future  grants  and  for  various  other  purposes.     The 

miners  were  liable  to  pay  damages  to  the  owners  of  all  enclosed 

lands  for  injuries  committed  to  the  surface.     No  engines  or 

dweUing-houses  could  be  erected  on  these  lands  without  the 

consent  of  the  owners.     All  local  customs  ceased  to  exist.     The 

act  also  contained  excellent  provisions,  requiring  the  registry  of 

all  grants  and  conveyances,  and  of  all  the  free  miners  of  the 

forest. 

This  act  has  been  amended  by  another  act>  24  &  25  Yict.  c.  24  &  25  Viot. 

40;  and  by  the  last-mentioned  act,  the  powers  of  the  Commis-  jating^^gft'a" 

sioners  of  Woods  and  Eorests  are  extended  to  the  opening  of  «*  -workmg. 

pits  and  levels  for  any  purpose,  and  all  rights  of  outstroke  and 

other  easements  may  be  exercised  in  the  waste  lands  and  in  the 

enclosed  lands  of  the  crown.     Compensation  for  surface  damage 

may  be  awarded  in  gross  or  by  annual  payment. 

By  a  further  act,  34  &  35  Yict.  e.  85  (The  Dean  -Forest  34  &  35  Vict. 

**  '  ^  c  85 ffene- 

TVTiues  Act,  1871),  the  two  last-mentioned  acts  have  been  further  ral  provisions 

amended  in  the  foHowins:  respects,  viz., — Eule  4  of  the  two  fo^  effective 
sever9,l  aWards  made  regarding  coal  and  iron,  mines  under 
the  Act  of  1838  (1  &  2  Yict.  e.  43),  prescribing  the  times 
within  which  persons  then  or  thereafter  holding  unopened 
gales  of  coal  and  iron  were  bonS.  fide  to  commence  work ;  and 
also  Rule  14  of  the  same  two  awards,  prescribing  how  and  in 
what  manner  every  galee  or  other  person  holding  through  or 
under  him  might  make  up  the  short  workings  of  any  one  year, 
are  amended,  or  at  least  provision  is  made  for  their  amendment, 
commissioners  being  appointed  to  find  and  declare  their  true 
meaning,  construction,  effect  and  operation  (sect.  19),  or  what 
(under  aU  the  circumstances  of  the  case)  should  be  their  true 
meaning  and  operation,  upon  sound  legal  and  equitable  con- 
siderations (sect.  19);  and  the  meaning  and  operation  so  to  be- 
found,  together  with  other  the  permanent  results  of  the  inquiry 
of  the  commissioners,  are  to  be  embodied  in  an  award,  signed  in 
triplicate,  and  for  ready  access  to  which  one  part  thereof  is  to 
be  deposited  in  the  office  of  land  revenue  records  and  enrol- 
ments, another  part  thereof  with  the  clerk  of  the  peace  for  the 
coimty  of  Gloucester,  and  a  third  part  thereof  with  the  gaveller 
or  deputy-gaveller  of  the  forest,  at  his  office  in  the  same  county. 
By  the  33rd  sect,  of  the  act,  the  gaveller  is  authorized  on  Surrenders  of 

behalf  of  her  Majesty  to  accept  from  the  galee  or  galees  the  oi^ale^^^ 
B.  M 
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'  V. 

Davis — EigU 
to  new  gale 
upon  practical 
exhaustion  of 
old  gale. 


James  r.  The 
Queen — Gale, 
before  com- 
plete grant 
thereof,  con- 
fers no  devis- 
able interest. 


Nature  of 
galee's  in- 
terest ex- 
plained. 


surrender  of  part  of  a  gale,  upon  equitable  terms,  in  like  mannei? 
as  he  can  accept  the  smrender  of  a  whole  gale. 

And  by  the  34th  sect.,  when  the  lease  of  any  free  miner  of 
any  quarry  within  the  forest  has  been  assigned  to  any  person 
or  persons,  provision  is  made  for  renewal  of  the  lease  (on  its  expi- 
ration) ia  favour  either  of  the  lessee  or  (although  he  should  not 
be  a  free  miner)  the  assignee. 

There  have  been  several  important  decisions  upon  the  con- 
struction of  the  three  priacipal  acts  regulating  the  mines  of  the 
forest.  Thus,  upon  sect.  61  of  the  act  1  &  2  Yiot.  c.  43,  where 
a  free  miaer  had  had  three  gales  granted  to  him,  and  had  sur- 
rendered one  of  them  on  the  ground  that  there  was  not  sufficient 
coal  iu  the  gale  to  make  the  working  profitable,  it  was  held  that 
he  was  entitled  to  another  gale  equally  as  if  the  coal  within  one 
of  the  origiaal  gales  had  been  exhausted  (s). 

In  the  celebrated  case  of  James  v.  The  Queen  (t),  it  appeared 
that  Davis,  a  free  miner  of  the  forest,  applied  for  a  vacant  gale, 
that  his  application  for  same  was  duly  entered  in  the  books  of 
the  gaveller,  and  that  the  gaveUer  notified  to  him  that  the  grant 
of  the  gale  would  be  made  on  a  paiiicular  day.  However, 
owing  to  other  persons  applying,  whose  claims  had  to  be  con- 
sidered, delay  was  occasioned  ia  making  out  the  grant  to  Davis, 
and  in  the  meantime  Davis  died,  having  devised  his  iuterest 
(if  any)  to  James,  who  presented  a  petition  of  right,  claimiug 
to  be  entitled  to  a  grant  of  the  gale  in  right  of  Davis.  To  this 
petition  of  right,  the  crown  demurred,  on  the  ground  that  Davis 
had  not  acquired  a  title  to  the  gale  that  was  transmissible  by 
his  will.  This  demurrer  was  overruled  by  Malins,  V.-C,  but 
on  appeal  was  allowed  by  the  Court  of  Appeal  (James,  MeUish 
and  BaggaUay,  L.JJ.). 

!From  the  judgment  delivered  by  the  Court  of  Appeal,  the 
following  passages  deserve  to  be  extracted,  as  showing  the, 
nature  of  the  galee's  interest : — 

The  rights  of  galees  are  ancient  legal  rigMs.  Suoli  existed  more  or  less 
imperfectly  in  tne  whole  class  of  free  miners  from,  I  beUeve,  the  ti-me  of 
the  Eomans,  and  were  afterwards  settled,  and  to  a  certain  extent  codified; 
the  acts  of  1  &  2  Vict.  c.  43,  and  24  &  25  Vict.  c.  40,  estabUshing  the 
rights  of  the  free  miners  as  between  themselves  and  the  crown.  It  was 
then  established  that  nobody  but  a  registered  free  miner  had  a  right  to  a 
gale ;  that  there  should  be  a  register  of  the  free  miners ;  and  that  whenever 
there  was  a  gale  required  to  be  granted,  the  first  of  the  free  miners  who 
made  application  for  it  should  have  the,gale  granted  to  him.  Then  the 
act  of  parliament  provides  that  when  the  gale  has  been  so  granted  to  him 
it  shall  be  descendible  as  his  real  estate,  and  shall  be  capable  of  being 
assigned  by  him.     That  is  all;  and  there  is  nothing  to  give  biTn  any  estate 

[s]  Ellway  v.  Davis,  L.  E.,  16  Eq.  (t)  L.E.,  17 Eq.  502;  andonappeal, 

294,  5  Oh.  Div.  153, 
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or  interest,  legal  or  equitable,  in  the  matter  before  tlie  grant  of  the  gale.      Chap.  VI. 
The  whole  of  the  proyisions  of  the  act  of  parliament  are  inconsistent  with       Sect.  2. 

the  notion  of  his  haying  any  right  whatever  to  touch  the  property  or  to  do  ■ 

anything  tiU  the  gale  is  granted  to  him.  If  he  dies  before  the  gale  is 
granted  to  him,  that  is  a  misfortune  which  may  occur  to  any  person.  As 
under  the  act  he  got  the  right  by  being  the  first  to  run  to  titie  office  and 
ask  for  the  gale,  so  he  lost  the  right  by  dying  before  the  grant  was  made 
to  him,  and  any  othef  free  miner  would  be  let  in.  Would  the  devisees 
6f  a  man  who  died  the  day  after  he  made  the  application  be  entitled,  or 
would  they  be  entitled  if  he  died  after  the  advertisement,  or  after  the  rent 
had  been  fixed  ?  When  is  the  right  to  be  acquired  as  an  equitable  right, 
and  can  any  right  be  acquired  before  the  actual  sealing  of  the  grant  by 
which  the  crown  is  authorized  to  create  the  estate  ?  The  act  of  parlia- 
ment must  be  taken  as  it  stands,  in  favour  of  each  free  miner  who  has 
made  an  application,  and  in  favour  of  the  other  free  miners  if  an  accident 
deprives  the  first  appUoant  of  the  power  of  obtaining  the  gale. 

In  the  case  of  In  re  Brain  {u),  the  gaveller  of  the  Forest  !'« »'« Brain— 
granted  a  gale  to  J.  B.,  a  free  miner,  he  paying  for  all  coal  against  for- 
brought  out  twopence  per  ton,  and  so  working  the  colliery  as  feit™^e  of  gale 
to  gain  24,000  tons  a  year.     But  it  was  provided  in  the  grant,  months, 
that  if  the  coal  gotten  should  not  amount  to  that  quantity,  a 
minimum  rent  of  200?.  should  he  paid.     The  mine  afterwards 
ceased  to  he  worked  or  remained  unworked  for  several  years, 
the  galee  paying  for  some  time  the  minimum  rent,  and  after- 
wards letting  same  faU  into  arrear  and  remain  unpaid.     For 
non-payment  of  rent,  the  gaveller  declared  the  gale  forfeited,, 
and  took  possession  thereof.     Ten  months  after  the  declaration 
of  forfeiture,  the  galee  tendered  the  arrears  of  rent,  which, 
however,  were  refused.     Upon  a  petition  of  right  presented 
by  the  representatives  of  the  galee  to  be  re-instated  in  the  gale, 
it  was  held  that  the  grant  was  properly  made  upon  conditions, 
one  of  which  was  the  payment  of  rent ;  that  the  forfeiture  for 
breach  of  that  condition  had  properly  accrued,  and  with  it  the     ' 
right  of  entry,  in  favour  of  the  crown ;  and  that  more  than  six 
months  having  since  elapsed,  the  Court  could  not  relieve  against 
the  forfeiture. 

In  the  case  of  Boss  v.  Rugg-Frice  (x),  the  plaintiff  and  the  Statutory 
defendant  were  holders  of  adjoining  mines  in  the  Forest  of  tweengalees 
Dean,  and  the  plaintiff  brought  an  action  in  the  High  Court  —in  aid  of  the 

J,         .,  .  connnon  law 

lor  damages  sustained  by  him  through  the  stopping  of  the  remedies, 
engiaes  in  the  defendant's  mine,  which  lay  on  the  land-side  ,of 
the  plaintiff's  gale  or  mine,  contrary  to  the  Forest  of  Dean 
Act,  1838  (1  &  2  Vict.  c.  43),  and  the  rules  made  thereunder, 
particularly  Eide  19,  which  enacted  in  effect  that  the  land-side 
galee  using  steam  engines  should  by  means  of  his  engines 
keep  the  adjoining  dip  galee  free  of  water.  By  sect.  29  of 
the  act,  compliance  with  the  rules  is  enforced  by  injunction 

(«)  L.  E.,  18  Eq.  389.  (x)  L.  B.,  1  Exoh,  Div.  269. 

m2 
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issuing  out  of  the  Court  of  Exchequer  or  otherwise,  as  that 
Court  shall  think  fit.  To  this  action  the  plauitiff  demurred 
upon  the  ground  that  the  statutory  remedy  should  have  heen 
brought,  and  that  it  excluded  the  common  law  action  for 
damages.     But  the  Court  overruled  the  demurrer. 

A  claim  was  made  by  the  lords  of  the  manor  of  Blakeney, 
as  woodwards  or  foresters  of  the  crown  in  Blakeney  walk,  to 
grant  gales  or  licences  for  quarries  within  that  part  of  the 
Porest  of  Dean,  and  to  exact  gale  fees  and  rents.  The  claim 
was  alleged  to  be  within  the  saving  clause  of  the  principal  act. 
But  that  clause  was  held  to  apply  only  to  the  old  free  miners  in 
respect  of  this  claim,  and  these  had  been,  as  a  body,  abolished. 
It  was  also  held,  that  the  claim  could  only  have  been  brought 
within  the  saving  clause  by  showing  that  the  claimants  were 
really  the  woodwards  or  foresters  of  Blakeney  walk,  that  the 
office  was  annexed  to  the  manor,  and  that  it  was  so  annexed 
by  a  grant  of  Edward  III.  On  all  these  points  the  claimants 
were  held  to  have  failed.  It  was  also  held,  that  they  could 
not  under  any  circumstances  have  granted  to  the  free  miners  a 
right  to  take  the  soil  of  the  crown  without  limit,  and  without 
accounting  for  the  profits ;  and  that  such  a  right  could  not 
be  claimed  by  custom,  for  such  a  custom  would  be  invalid ;  nor 
by  prescription,  for  a  prescription  miist  be  both  reasonable  and 
certain ;  nor  by  any  evidence  of  a  lost  grant,  for  the  grant  of 
an  imreasonable  claim  before  legal  memory  can  still  less  be 
presumed  than  since  that  period  (y). 

'  It  has  been  decided,  that  certain  rents  may  be  reserved  in 
respect  of  coal  not  actually  worked  {z) ;  and  under  sect.  35 
of  the  Dean  Eorest  Mines  Act,  1871,  above  mentioned,  all 
money  payable  to  her  majesty  by  way  of  galeage,  or  dead  and 
certain  rent  in  respect  of  all  gales,  is  to  be  paid  annually,  and  is 
to  be. made  up  to  the  31st  December  in  each  year,' but  the  ton- 
nage or  uncertain  rents  are  payable  half-yearly,  30th  June  and, 
31st  December. 

It  has  also  been  decided,  that  the  compensation  clause  for 
"surface  damage"  does  not  extend  to  injury  to  buildings  on 
the  lands  occasioned  by  subsidence  resulting  from  underground 
workings.  Such  injuries  were  not  considered  to  be  within  the 
jurisdiction  of  the  gaveUer,  as  there  was  no  power  in  the  act 
to  enable  the  free  miners  to  leave  the  soil  without  support,  nor 
any  clause  from  which  any  such  licence  could  be  inferred,  and 


(y)  The  Att.-Gen.   v.  Mathias,  27 
L.  J.,  Ch.  .761. 


(«)  Seymour  (Lord)  «'.MorreU,Q.B., 
May,  1851. 
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they  wbiild,'  therefore,  he  liahle  to  an  action  for  any  such  suhsi-  Chap.  VI. 

I          /  \  Sect.  2. 
dence  («). 


By  one  of  the  rules  established  hy  the  award  made  under  the  GooU  v.  Great 
principal  act,  any  underlying  veins,  not  "  galed,"  might  be  c^^i  (jo__ 
galed  to  other  persons,  but  to  be  so  worked  as  not  to  impede  or  Construction 
injure  the  working  of  the  tracts  already  allotted  or  thereafter  successive 
to  be  allotted  or  galed.     It  was  held,  that  the  crown  had  the  aify^^l^ed". 
power,  under  this  rule,  of  granting  to  subsequent  galees  a  right 
to  sink  a  shaft  through  the  upper  beds  of  coal  previously  galed ; 
that  the  reservation  must  not  be  rendered  nugatory  by  the 
restriction,  and,  therefore,  that  the  condition  only  affected  the 
mode  of  working  the  lower  seams,  when  reached,  and  did  not 
limit  the  right  to  reach  the  lower  through  the  upper  beds  (b). 
This  decision  was  aflBrmed  by  the  Court  of  Appeal. 


_   TVrining  customs,  similar  to  those  of  Derbyshire,  seem  formerly  Mendip .Hills, 
to  have  existed  in  the  Mendip  hills,  in  Somersetshire,  where  "~ 
lead  ore  was  extensively  produced  (c).    But,  as  the  lead  mines 
have  not  been  worked  there  for  two  centuries,  the  customs  are 
probably  extinct.    The  lead  recently  produced  from  that  district 
is  procured  from  the  refuse  heaps  of  the  old  mines. 


(B.)  Mines  generfllly  in  the  Waste  Lands  of  Wales. 

(1.)  Origin  of  Crown's  Bights. 
(2.)  Attormy-&eneral-v.  Meveletj. 

Putting  aside  gold  and  silver  mines  in  Wales  (which,  of  Origin  of 
course,  wherever  situated  are  governed  by  the  English  law),  it  rights. 
may  be  safely  stated  generally  that  the  crown  has  no  rights  in 
respect  of  mines  under  or  within  lands  in  Wales,  any  more  than 
in  England,  but  that  aU  such  mines  belong  to  the  landowner,  as 
part  and  parcel  of  his  freehold.  This  general  assertion  assumes, 
however,  that  the  lands  imder  or  within  which  the  mines  lie  are, 
in  fact,  his  freehold;  and  it  follows  that  if  these  lands  should 
in  any,  instance  (and  there  are  many  such  instances)  not  be  the 
freehold  of  the  landowner,  but  he  should  merely  have  certain 
rights  of  common  over  them  as  adjoining  other  lands  which  are 
his  freehold  prope:^,  rights  analogous  to  those  of  a  copyhold 
tenant  over  the  waste  lands  (which  are  the  freehold  proper  of 

[a)  Allaway  v.  Wagstaff,  4  Hurl.  &      Deep  Coal  Co.,  11  Jur.,  N.  S.,  Ch.  865. 
N.  307,  681;  79  L.  J.,  Exch.  51.  [c)  Pettus  on  Eoyal  Mines,  p.  ..82; 

[h]  Uoold  v.  The    Great   Western      Houghton's  Compleat  Miner,  1687. 
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AU.-Gen.  v. 
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case  of  slate 
mines. 
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the  de- 
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Ks'lord),  then  and  in  every  such  instance  the  mines  in  sucli 
lands  analogous  to  waste  lands  would  not  he  the  property  of  the 
landowner,  but  of  his  lord — ^that  is  to  say,  the  crown;  for 
there  appear  to  have  been  no  mesne  lords  in  Wales,  as  there 
have  been  ia  England.  And  in  respect  of  all  such  mines  in  the 
waste  lands  of  Wales  which  are  the  property  of  the  crown,  it 
would  foUow  that  the  crown  possessed  and  might  exercise  the 
rights  of  mining  which  the  lord  of  a  manor  possesses,  and  also 
not  unfrequently  exercises,  in  his  own  waste  lands.  The  crown, 
it  may  be  conjectured,  therefore  possesses  (unless  it  should  have 
lost  them  by  adverse  possession  for  sixty  years)  very  extensive 
miniag  properties  iu  Wales,  of  which  it  has  hitherto  taken  little 
or  no  account,  the  very  boundaries  of  its  waste  lands  being,  it  is 
believed,  unascertaiaed  iu  any  sufficient  way. 

In  the  case  of  the  AU.-Gen.  v.  Reveley{d),  the  crown's 'right 
ia  respect  of  miaes  in  the  waste  lands  of  Wales  was  brought 
into  question,  and  was  affirmed  by  the  judges  under  circum- 
stances of  some  peculiarity.  That  case  was  an  English  infor- 
mation (filed  July,  1864)  on  the  equity  side  of  the  Court  of 
Exchequer,  praying  that  certain  alleged  encroachments  and 
purprestures  made  by  the  defendants  on  a  tract  of  alleged 
waste  land  lying  in  the  parishes  of  Llanfrothen  and  Eestiniog, 
in  the  county  of  Merioneth  in  Wales,  alleged  to  form  parcel  of 
the  alleged  crown  manor  of  Penllyn,  in  that  county,  might  be 
ascertained  and  seised  into  her  Majesty's  hands,  and  that  the 
right  of  property  of  her  Majesty  in  the  same  lands,  including, 
as  portion  thereof,  two  pieces  or  parcels  of  land  called  re- 
spectively the  Coed  du  Sheepwalt  and  Moel  wyn  Mawr,  claimed 
by  the  defendants,  and  in  the  soil  and  freehold  thereof,  and  all 
slate  mines  and  minerals  lying  in  or  under  the  same,  subject 
to  any  lawfully  existing  rights  of  common  of  pasture  or  sheep- 
walk  and  common  of  turbary,  might  be  ascertained  and  defined; 
and  that  all  grants,  leases  or  licences  made  by  the  defendants 
of  such  slate  mines  or  minerals  might  be  declared  void  and  be 
cancelled;  and  the  information  also  prayed  an  account  and  in- 
junction (as  in  the  usual  case)  against  the  defendants.  The 
defendants,  under  a  purchase-deed  dated  in  December,  1834, 
from  the  Mostyns,  claimed  the  said  alleged  waste  lands  (the 
particular  portions  thereof  hereinbefore  specified)  as  part  of  their 
own  freehold  possessions  of  Coed  du,  Parke,  and  PenraUt;  and 
the  crown  on  the  other  hand  claimed  the  said  tracts  or  tract  of 
alleged  waste  lands  as  being  parcel  of  the  wastes  of  the  comot 


\d)  See  Eeport  by  W.  W.  Karslake, 
puhUshed  by  Byre  and  Spottiswoode, 


1870,  and  kindly  lent  by  the  reporter 
to  the  present  editor. 
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or  Imndred  of  Ardudwy,  withiii  the  said  alleged  manor  of     Chai>.  VI. 

■D     n Sect.  2. 

Jrexulyn. 


The  defendants  denied  that  the  manorial  system  existed  in  The  defend- 
any  part  of  Wales,  consequently  that  any  manor  of  Penllyn  defence— the 
belonged  to  the  crown  at  all,  or  that  the  land  in  question  was,  manorial 
in  fact,  waste  land  of  any  manor.     The  fact  of  the  said  land  existia Wales. 
heiag  imin  closed  amoimted  to  nothing.     The  Queen  had  suc- 
ceeded to  such  rights  only  as  the  ancient  princes  of  Wales 
possessed,  and  they  had  never  possessed  or  ever  claimed  as  pajt 
of  their  demesnes  or  otherwise  the  freehold  or  soU  of  the  said 
open  lands,  or  the  mines  or  minerals  under  the  same,  hut  had 
stood  in  all  respects  upon  a  common  level  with  the  private  land- 
owners as  allodial  proprietors,  and,  in  particular,  had  so  stood  in 
respect  of  the  following  somewhat  peculiar  custom: — 

The  open  and  uncultivated  lands  adjoining  or  lyiug  between 
inclosed  or  cultivated  lands  (and  which  open  lands  the  crown 
alleged  to  be  waste  or  common  lands  of  the  manor)  were 
pastured  in  common  by  the  owners  of  the  inclosed  or  culti- 
vated lands,  and  were  called  sheepwalisj  the  various  owners  by 
arrangement  among  themselves,  and  in  pursuance  of  an  imme- 
morial custom,  appropriating  for  the  purposes  of  pasture  each  of 
them  a  separate  sheepwalk  to  himself,  upon  which  he  "settled," 
i.e.  placed  and  confined,  by  force  of  habit  and  otherwise,  his  own 
particular  sheep. 

Further,  even  admitting  the  existence  of  -the  manor  in  ques-  The  defend-    . 
tion,  the  defendants  claimed  as  agaiust  the  crown  the  protection  ^^^c^^a^. 
of  the  statutes  9  Geo.  3,  c.  16,  and  24  &  25  Yict.  c.  62,  upon  verse  posses- 
the  ground  that  since  the  11th  day  of  May,  1836  (and  also  ^^™' 
long  prior  thereto),  the  freehold  and  soil  of  the  said  open 
lands,  and  the  slate  mines  and  miaerals  under  the  same,  had 
been  adversely  possessed  by  the  defendants  and  their  prede- 
cessors in  title. 

The  Court  t^elly,  C.  B.,  and  BramweU  and  ChanneU,  BB.,  Jubqment. 
Martin,  B.,  dissentiente)  held  for  the  crown,  and  made  a  decree 
substantially  in  the  terms  of   the  prayer  of  the  information. 
The  effect  of  the  material  parts  of  the  judgment  is  as  follows  : 

The  evidence  on  the  part  of  the  crown  showed — 

Istly.  A  succession  of  sheriffs'  or  ministers'  accounts,  begin- 
ning immediately  after  the  conquest  of  Wales  by  Edward  I., 
and  continuing  down  to  the  present  time,  in  which  accounts  it 
was  purported  that  [fee  farm]  rents  or  [quit]  rents  in  respect 
of  the  enclosed  or  cultivated  lands  had  been  paid  to  the  crown. 

2ndly.^  Yarious  instances  of  grants,  demises  and  licences  made 
by  the  crown  to  private  adventurers  of  all  slate  mines  and 
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Chap.  Vl.     minerals  witliin  tlie  open  or  nncultiTated  lands;   so  tliat  the 
^°'^'   '      crown  had  by  its  tenants  exercised  uniaterrupted  acts  of  owner- 
ship over  the  said  open  lands  and  the  miaes  and  minerals  there- 
under. 
Introduction        Further,  manors  did  exist  in  Wales,  if  not  since  the  conquest 
system iS;o      ^J  Edward  I.  (which  appeared  prohable  upon  the  evidence),  at 
Wales.  all  events  since  27  Hen.  8,  c.  26,  "An  Act  to  put  an  end  to 
all  sinister  usages  and  customs  in  Wales  difEering  from  the  laws 
and  customs  of  England,  and  to  assimilate  the  laws  and  customs 
of  the  two  countries." 
Explanation        And  as  regarded  the  defendants'  claim  by  adverse  possession^ 
cnston^^^^      no  inference  against  the  crown  could  be  drawn  from  the  pastu* 
rage  rights,  coupled  even  with  the  peculiar  custom  of  settling 
sheep  on  particular  sheepwalts.    These  pasturage  rights  were, 
ia  fact,  evidence  (by  implication)  of  the  rights  of  the  crown, 
and  not  evidence  destructive  of  such  rights.     With  regard  to 
the  searchings  for  slate  by  defendants'  predecessors  in  title,  these 
might  or  might  not  have  been  adverse  to  the  crown ;  but  even 
if  adverse,  all  those  that  were  proved  fell  far  within  the  period 
Incomplete-     of  sixty  years,  and  the  Court  would  not  help  to  complete  that 
possessi^n^'^^^  period  by  any  presumption  that  the  like  adverse  acts  had 
occurred  long  prior  to  the  date  of  those  proved  (the  earliest  of 
which  was  in  1825) ;  at  any  rate,  not  in  the  face  of  the  con- 
tiaued  acts  of  ovmership  on  the  part  of  the  crown  in  other  parts 
of  the  same  manor. 


(P.)  Mines  general^/  in  the  Isle  of  Man. 

(1.)  Origin  of  Crown's  Eights. 
(2.)  Act  of  Tynwald,  1703,  defining  tiese  Eights, 
(3.)  Manorial  Character  of  Crown's  Eights. 
(4.)  Adverse  Interests  of  Private  Landowners. 

Origin  of  The  Isle  of  Man  stands  ia  a  peculiar  and  anomalous  relation  to 

righte.^  England.     It  has  its  own  legislature ;  it  has  also  its  own  courts 

of  law  and  equity ;  and  the  appeal  from  these  courts  is  not  (as  in 
the  case  of  Scotland  and  Ireland)  to  the  House  of  Lords  but 
(as  in  the  case  of  the  colonies  and  dependencies  of  the  crown)  to 
the  Queen  in  Council — ^that  is,  to  the  Judicial  Committee  of  the 
Privy  Council,  subject  to  the  provisions  of  the  Judicature  Acts 
1873  to  1876  regarding  appeals.  The  Queen's  vs^rit  does  not  run 
into  the  island,  but  only  her  commission  (e).  This  peculiarity 
may  have  arisen  from  the  island  not  having  been  incorporated 
into  the  United  Kingdom,  as  Scotland  was  in  1707,  and  as 

[e)  i  Inst.  285. 
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Ireland  was  in  1801.    Bhortly  after  the  date  of  its  original  con-     Chap.  Vl. 
quest,  wMch  was  in  1314,  it  was  granted  loj  King  Edward  III.,  U 


with  the  title'  of  Kong  of  Man,  to  Montaoute,  Earl  of  Sarum, 
who  had  conquered  it,  and  who  had  meanwhile  taken  possession 
of  it  in  exclusion  of  the  king  (/)  ;  and  after  numerous  changes 
of  ownership,  the  island  was  granted  by  King  James  I.  of 
England  to  the  Earl  of  Derhy  in  1608,  together  with  the  king- 
ship or  royalty  thereof ;  and  in  1765,  the  island  was  purchased 
on  hehalf  of  the  crown  from  the  Duke  of  AthoU,  who  was  the 
then  King  of  Man,  having  inherited  the  island  and  royalty 
thereof  through  or  under  the  Earl  of  Derby.  The  Queen  is, 
therefore,  now  the  Lady  of  Man,  and  as  such  has  succeeded  to 
all  the  rights  which  legitimately  belonged  to  her  vendor.    .. 

Those  rights,  so  far  as  regards  minerals,  were  defined  in  1703  The  Act  of 
by  an  act  of  Tynwald  of  that  year,  which,  after  assuring  to  the  17037     ' 
customary  tenants  of  the  island  their  lands  and  rights,  saved 
and  excepted  unto  the  Earl  of  Derby,  the  then  Lord  of  Man, 
the  rights  and  liberties   therein  expressly  saved  and  excepted, 
in  these  words,  that  is  to  say : 

Saving  always  unto  James,  Earl  of  Derby,  Ms  lieirs  and  assigns,  and 
unto  all  and  every  other  person  and  persons  that  shall  at  any  time  here- 
after-become lords  of  the  said  isle,  all  such  royalties,  regalia,  preroga- 
tives, homages,  fealties,  escheats,  forfeitures,  seizures,  mines  and  minerals 
of  what  Knd  and  nature  soever,  quarries  and  delfs  of  flagg,  slate  or 
stone,  franchises,  liberties,  privileges  and  jurisdictions  whatsoever,  as 
now  are  or  at  any  time  heretofore  have  been  invested  in  the  said  James, 
Earl  of  Derby,  or  in  any  of  his  ancestors,  lords  of  the  said  isle. 

It  seems  to  follow  from  the  foregoing  brief  historical  state-  Manorial 
ment  that  all  the  minerals  within  the  Isle  of  Man  (so  far  as  the  crown's 
same  have  not  been  departed  with  by  grant  or  adverse  possession)  "glits- 
belong  to  the  reigning  sovereign  of  England  for  the  time  beiag, 
but  in  right  of  the  crown,  and  not  as  any  portion  of  the  private 
estates  of  the  sovereign.  The  word  minerals  will  include, 
according  to  the  definitions  thereof  hereinbefore  given,  all 
mineral  substances,  whether  metallic  or  non-metaUic;  The 
crown's  right  to  them  is  clearly  analogous  to  that  of  the  lord 
of  any  other  manor ;  but  the  crown's  right  is  throughout  the 
island  (save  and  except  so  far  as  aforesaid)  as  extensive  as  the 
right  of  any  other  lord  of  a  manor  to  the  mines  within  or  under 
the  wastes  of  the  manor — ^to  this  extent,  at  least,  that  not  only 
the  property  in,  but  the_effective  and  beneficial  possession  also  of, 
the  minerals,  is  vested  in  the  crown,  with  fuU  power  to  lease  and 
work  the  same,  paying  (where  customary)  compensation  to  the 

(/)  i  Inst.  284. 
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Chap.  VI. 
Sect.  2. 

Adverse 
posseasion 
against  the 
crown. 


surface  owner  for  all  damages  occasioned  to  the  surface  by  tlie 
mining  operations  {g). 

The  crown's  rights  to  minerals  in  the  Isle  of  Man,  it  has  been 
above  suggested,  may  have  been  quaKfied  or  reduced  either  by 
grant  or  by  adverse  possession.  And  this  suggestion  appears 
to  be  correct.  Por  we  find  that,  as  a  fact,  the  miaerals  or  some 
of  them  in  certain  parts  of  the  island  are  claimed  to  belong  to 
private  individuals,  and  others  of  them  to  the  bishop  of  the 
island  for  the  time  being.  Such  claims,  when  they  come  to  be 
adjudicated  upon,  will  have  to  be  decided  in  accordance  with 
the  customs  of  the  island,  the  laws  of  the  local  legislature,  and 
(where  applicable)  the  laws  of  the  English  legislature  and  of 
the  English  common  law.  An  EngKsh  statute  applies  to  the 
Isle  of  Man  if  it  is  made  expressly  applicable  thereto  by  apt 
words  in  the  statute  (A) :  and  the  common  law  of  England 
(unless  excluded  by  necessaay  implication  from  the  local  custom) 
likewise  applies  («'). 


Origin  of 

crown's 

rights. 


Adverse 
rights  of 
subject. 


(G.)  Mims  under  the  Sea-Shore  and  Sea-Bed. 

(1.)  Origin  of  Crown's  Eights. 

(2.)  Adverse  Interests  of  the  adjoining  Landowners,  and  evi-. 
dence  establishing  same,  as  regards  Sea-Shore. 

(3.)  Distinction  between  Sea-Shore  and  Sea-Bed. 

(4.)  Definition  of  Sea-Shore,  Att.-Gm.  v.  Chamhers,  Att.-Gen. 
Y.  Sees. 

(5.)  Question, — ^Whether  Private  Landowners  may  acquire  ad- 
verse Interests  in  Sea-Bed. 

(6.)  Cornwall  Submarine  Mines  Act, '  1858,  defining  Crown's 
Eights  as  against  the  Duke  of  Cornwall. 

The  sea-shore  (and  with  it  the  mines  and  minerals,  if  a,ny, 
thereon  or  thereunder)  belong  to  the  crown,  in  the  absence  of 
other  established  ownership.  The  title  of  the  Kiag  of  England 
to  the  land  or  soil  aqiid  maris  co-operta,  is  similar  to  his  ancient 
title  to  all  the  terra  firma  in  his  dominions  as  the  first  and 
origiaal  proprietor  and  lord  paramount.  It  is  a  fundamental 
principle  of  our  laws  of  property  iu  land,  as  has  been  stated  so 
frequently  already,  that  all  the  lands  in  the  realm  belonged 
origiuaUy  to  the  kiug  :  and  according  to  the  feudal  principles  of 
our  ancient  laws  of  tenure,  the  landowners  are  to  this  day  tenants 
of  the  king,  holding  their  lands  of  him  as  their  lord  paramount. 

Nevertheless  the  king  may  grant  out  the  sea-shore  or  parts 
thereof,  just  as  he  has  granted  out  the  terra  firma  of  the  realm, 

(y)  BaUaoorkish    Silver   Lead    and  (i)  SeeBallaeorkishCo.,  sw^rffi.    See 

Copper  Mining  Co.  v.  Dumbell,  L.  E.,  generally  Mill's  Laws  of  the  Isle  of 

5  Privy  Council,  pp.  49 — 65.  Man. 

(A)  4  Inst.  284. 
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to  iadividual  subjects  to  hold  of  himself.  Some  instances  of  Chap.  vi. 
such  actual  grants  of  the  sea-shore  are  extant,  e.  g.  the  grant  by  ^'^'  ' 
King  Canute  of  the  land  in  the  Isle  of  Thanet,  tarn  in  ferrd  qudm 
in  mari  et  litore.  And  whatever  may  be  acquired  by  grant,  may 
likewise  be  acquired  adversely  by  prescription  {nempe,  by  adverse 
possession),  which  assumes  a  grant;  and  CaUis,  in  his  work  on 
hewers,  says  that  a  subject  cannot  have  the  ground  extending  to 
the  fo«»-water  mark  {i.  e.  the  sea-shore)  but  by  custom  or  pre- 
scription (meaning  adverse  possession),  or  (he  supposes)  by 
charter  or  grant  («"). 

The  sea-shore  may  be,  and  very  frequently  is,  claimed  as  Sea-shore 
part  of  the  conterminous  manor;   and  in  proof  of  such  claim  to  the  oontfr- 
may  be  adduced  either  an  actual  grant  thereof,  or  else  a  custom  minous 
(or  more  properly  adverse  possession),  evidenced  by  acts  of 
ownership,  e.  g.  the  appropriation  of  wrecks  or  royal  fish,  or  by 
permanent  occupation,  where  that  is  possible.     And  in  a  dispute  Ipswich  Cof 
between  the  lord  of  the  manor  of  Walton-cum-Trimbley  and  ^ZpZe°^''~ 
the  corporation  of  Ipswich  (A),  as  to  the  ownership  of  a  piece  of  TomUne,—3.s 
foreshore,  where  the  court  rolls  of  the  manor  contained  entries  of — ■ 
.    (1.)  Pines  paid  to  the  lord  for  salvage,  for  moorage,  and 

for  trespasses  in  taking  wreck  and  the   like,  and  of 

sums  paid  to  the  lord  by  the  bailifE  for  wreck  sold  by 

him: 
(2.)  Presentments  as  to  wreck,  porpoises,  &o.,  coming  on  the      • 

soil,  with  no  express  mention   of  receipt  of  money 

except  (in  some  cases)  by  the  bailifE : 
(3.)  Presentments  of  wreck,  the  payments  in  respect  of  which 

were  partly  made  to  the  salvors  and  partly  to  the 

lord : 
(4.)  Presentments  directing  the  bailifE  to  levy  certain  fines,  &c.t 
(5.)  Similar  presentments,  with  no  express  direction  to  the 

bailifE  to  levy: 
(6.)  Presentments  of  wreck,  with  no  particular  entries  as  to 

value,  or  entered  as  matter  for  future  inquiry: 
It  was  held,  that  all  the  entries,  except  the  last,  could  be  safely 
admitted  as  evidence  of  the  lord's  title;  and  an  action  of  tres- 
pass brought  by  a  former  lord  of  the  manor  against  the  same 
corporation,  and  decided  in  his  favour  in  1738,  and  acquiesced 
in  ever  since,  was  considered  the  strongest  possible  evidence  in 
favour  of  the  lord,  i.  e.  as  against  the  corporation. 

The  cases  of  Calmady  v.  Roice  (l),  and  others,  cited  in  the 
Walton-cum-Trimbley  case,  may  also  be  consulted  regarding 

(i)  Cams  on  Sewers,  p.  53.    •  475;  28  L.  T.,  N.  S.  12. 

(i)  Tomline,  Ex  parte,  21  W.  E.  {I)  6  C.  B.  861. 
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Cmas.  VI. 
Sect.  2. 


Evidence  as  to 
part  may  be 
evidence  as  to 
whole. 


Distinction 
between  sea- 
shore and  sea- 
bottom. 


Definition  of 
sea-shore. 


"  Ordinary 

high-water 
mark," — ex- 
planation of 
phrase. 


the  evidence  of  ownership  to  the  sea-shore.  It  is  presumed 
that  the  evidence  which  would  estahlish  the  lord's  rights  as 
against  the  suhject,  would  likewise  he  admissihle  and  also 
cogent  evidence  of  the  lord's  adverse  right  as  against  the  crown. 

Evidence  of  acts  of  ownership  on  parts  of  the  foreshore 
which  were  separated  and  divided  from  the  part  in  dispute  by 
other  part  of  the  foreshore,  admitted  to  belong  to  the  crown^ 
were  admitted  to  prove  the  defendant's  right  to  the  whole  tract 
of  which  they  formed  part,  in  an  information  of  intrusion  against 
him  (m). 

But  whether  upon  the  evidence  the  sea-shore  should  be  held 
to  belong  to  the  crown,  or  to  the  lord  of  the  manor  adjoining^ 
some  difficulty  has  been  and  still  is  experienced  in  defining  the 
extent  of  the  sea-shore  in  the  legal  acceptation  of  that  term. 
Now,  firstly,  the  sea-shore  is  to  be  distinguished  from  the  sea- 
bottom,  that  is  to  say,  from  that  land  which  is  semper  aqud  maris 
co-operta.  And,  secondly,  the  sea-shore  does  not,  in  the  legal 
sense,  comprise  (although  in  common  parlance  it  comprises)  all 
that  extensive  belt  of  waste  ground  or  strand  of  sand,  shingles, 
and  rock  which  encircles  the  British  Isles,  and  which  is  liable, 
in  a  general  way,  to  the  action  of  the  tides ;  but  the  greater 
portion  of  which,  nearest  to  the  terra  firma,  is  seldom  covered 
excepting  at  the  extremest  high  spring  tide.  On  the  contrary, 
the  only  part  of  this  unreclaimed  tract  that  is  sea-shore  in  legal 
contemplation  is  that  portion  of  it  which  lies  between  the  high 
water  and  low  water  marks  at  ordinary  tides ;  and  adopting 
this  principle  of  limitation,  the  Court,  in  the  case  of  Lowe  v. 
Govett  {n),  held,  that  the  other  space  between  the  ordinary  high- 
water  mark  and  the  highest  mark  of  the  spring  tides  belongs  to 
the  owner  6f  the  adjoining  tenement  (m). 

The  expression  "  ordinary  high-'water  mark  "  has  been  accu- 
rately defined  in  the  recent  cases  of  Att.-Gen.  v.  Chambers  and 
Att.-Gen.  v.  Mees  (o),  ia  which  an  information  was  filed  against 
the  defendants  for  working  coal  under  the  sea-shore  near 
LlaneUy,  in  South  Wales.  It  was  held  by  Lord.Cranworth,. 
L.  C,  on  the  advice  of  Barons  Alderson  and  Maule,  that  the 
average  of  the  medium  tides  in  each  quarter  of-  a  lunar  revolu- 
tion during  the  whole  year  gives  the  limit,  in  the  absence  of 
uSage,  to  the  rights  of  the  crown  on  the  sea-shore.  The  limit 
of  the  shore  reached  by  these  tides  is  more  frequently  reached 
by  the  tide  than  left  uncovered  by  it.     For  about  three  days  it 


[m)  Att.-Gen.    v.'   Portsmouth 
(Mayor),  25  W.  E.  559. 
[n)  3  B.  &  Ad.  863. 


(o)  i  De  a,  M.  &  G.  226;  4  De  G. 
&  J.  55. 
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iff  exceeded,  and  for  atout  three  days  it  is  left  short'  in  each-    Chap.  VI. 
week,  and  in  one  day  it  is  reached.     Thus,  the  tides  come  to      ^•^°'^"  ^' 
that  point,  or  heyond  it,  for  most  parts  of  the  year.     This 
average  iacludes  the  ordinary  equinoctial  tides,  but  it  excludes 
all  extraordinary  inundations. 

The  same  iiile  will  apply  for  defining  low- water  mark,  in 
cases  where  that  process  hecomes  necessary. 

The  sea-bottom,  heing,.as  already  stated,  the  land  which  con-  Sea-bottom— 
tinues  the  shore  seawards,  and  which  is  always  covered  with  ei^^^s° 
water,  belongs,  ia  view  of  the  law  of  England,  to  the  crown,  in  rights, 
as  complete  a  manner  as  the  sea-shore  itself.  It  is,  in  fact,  the 
maritithe  territory  j  and  provided  the  claim  be  reasonably  limited 
to  the  fathomable  or  some  other  distance  out  to  sea,  and  be  not 
extended  inconsistently  to  the  shores  of  the  opposite  continent, 
as  attempted  in  Selden  and  certaia  other  ancient!  writers,  the 
crown's  ownership  of  the  sea-bottom  cannot  be  denied  (q).  This 
ownership  would  of  course  carry  with  it  the  ownership  of  the 
mines  and  minerals  on  or  under  the  sea-bottom.  And  it  is  well 
known  that  mines  have  been  worked  under  the  bed  of  the  ocean. 
In  one  iastance  a  shaft  was  actually  put  down  to  work  a  copper 
mine  ia  the  midst  of  the  waves.  Occasionally  leases  of  coal  under 
the  bed  of  the  sea  are  made  by  the  crown,  and  it  may  sometimes 
,be  important  to  inquire  into  the  right  of  proprietorship. 

It  has  been  made  a  question  whether  the  ownership  of  the  Queation— 
sea-bottom  can  likewise  be  acquired  by  the  subject ;  and  if  so,  poslesdon  by 
whether  by  grant  from  the  crown  only,  or  whether  by  adverse  subject. 
prescription  also  (meaning,  of  course,  adverse  possession).    By 
grant,  it- doubtless  may ; — ^in  Lord  Hale's  opiuion  (r),  by  ad-r. 
verse  prescription  [nempe,  possession)  also.     The  question  is  only 
important  as- to  the  mines  and  minerals  underneath  the  sea; 
and  if  these  can  be  reached  and  won,  as  apparently  they  may 
be  and  are,  they  may  be  adversely  possessed  as  fully  as  any 
portion  of  the  terra  firma. 

In  a  case  relating  to  the  foreshore  of  the  estuary  of  the  river  Att.-Gen.  v. 
Dee,  it  appeared  that  the  crown,  as  lord  of  the  manor  of  Ensrle-  ^«™«''— -. 

„  ,  .  .  °         Construction 

field,  in  the  county  of  FHnt,  was  entitled  to  the  land  lying  of  crown 
between  high  and  low  water  marks  called  "  White  Sands,"  as  ^^^ ' 
parcel  of  the  manor,  and  to  the  coal  underneath.  By  letters 
patent,  in  the  12th  year  of  Charles  I.,  the  crown  had  made 
a  grant  of  coal  within  the  commons,  waste  grounds,  or  marshes 
of  the  manor,  with  full  powers  to  work.  It  was  declared,  that 
the  grant  should  be  construed  strictly  against  the  crown,  and 

(?)  1  Inst.  261  a,  note  205;  Seldeu's  (r)  Hale  de  Jure  Maris,  11. 

Mare  Clausum. 
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1858. 


Alluvial  and 
otherinorease, 
— no  part  of 
sea-shore. 


most  stri'ctly  and  Beneficially  for  the  grantees.  An  information 
.  at  the  suit  of  the  Attomey-G-eneral,  claiming  the  right  of  the 
crown  to  the  coal  -within  the  "WMte  Sands,"  was  dismissed 
with  costs.  It  was  held,  that  the  coal  had  passed  to  the  grantees 
under  the  word  "waste;"  that  the  grant  was  not  that  of  a 
prerogative  right;  and  that  adequate  words  had  been  used 
for  dealing  with  the.  wastes  of  a  manor;  that,  in  the  absence 
of  any  exception  to  the  contrary,  it  was  the  clear  intention 
of  the  crown  to  grant  the  coal  under  the  foreshore,  and  that, 
if  there  had  been  any  doubt  as  to  the  true  construction 
of  the  grant,  it  ought  to  be  interpreted  in  favour  of  the 
grantees,  in  conformity  with  the  express  provision  to  that 
effect  («). 

An  act,  21  &  22  Vict.  c.  109,  called  the  Cornwall  Subrntirine 
Mines  Act,  1858,  has  been  passed  for  declaring  and  defining 
the  respective  rights  of  the  crown  and  the  duchy  of  Cornwall 
to  the  mines  and  minerals  in  or  under  land  lying  below  high- 
water  mark,  within  and  adjacent  to  the  county  of  Cornwall. 
The  provisions  of  this  act  will  be  more  conveniently  stated  in 
the  section  which  next  f  oUows  relating  to  the  duchy  of  Cornwall 
— "  Eights  of  the  Duke  of  Cornwall  in  respect  of  Mines." 

It  is  scarcely  necessary  to  mention  here,  by  way  of  caution, 
that  land  (including  the  mines  and  minerals  thereunder)  gra- 
dually and  imperceptibly  added  to  the  adjoining  demesne  lands 
of  a  manor  by  alluvial  matter  cast  up  from  the  ebb  and  fiow  of 
the  tides,  belongs  to  the  lord,  and  not  to  the  crown ;  or,  again, 
that  land  suddenly  left  by  the  retirement  of  the  sea,  in  the 
absence  of  other  acquired  title,  belongs  to  the  crown  (t). 


(s)  The  Att.-Gen.  -o.  Haraner,  4  De 
Gex  &  J.  205;  27  L.  J.,  Ohano.  837. 


(t)  The  King  v.  Lord  Tarborongh, 
3  Bam.  &  C.  91;  4  Dow.  &  R.  790;  5 
Bing.  163. 
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Chaj?.  VI. 
Sect.  3. 


Sect.  3. — The  Mining  Rights  of  the  Duke  of  CornicaU. 

(1.)  These  Eights  are  subject  to  the  Customary  Eights  of  the  Tinners. 

(2.)  Nature  of  the  Duke's  Title  and  Estate— 
The  Frinee's  ease,  3  Jac.  1 ; 
Att.-Gen.  v.  Fhjmouth  [Mayor,  $e.) ; 
Att.-Gen.  v.  St.  Aubyn, 

(3.)  Enumeration  of  Duchy  Manors  ;  otherwise,  of  the  Assessionable 
Manors. 

(4.)  Conventionary  Tenements, — Nature  of ; 

(5.)  The  TJucertaiuty  as  to  respective  Eights  of  Duke  and  Conven- 
tionary Tenant, — Roioe  v.  Brenton. 

(6.)  Statutory  Eegulation  of  those  respective  Rights— 
7  &  8  Vict.  0.  105,  Commissioners  appointed ; 
11  &  12  Vict.  0.  83,  Confirming  the  Award  of  the  Commis- 
sioners. 

(7.)  Cornwall  Submarine  Mines  Act,  1858  (21  &  22  Vict.  o.  109), 
regarding  the  respective  Eights  of  the  Crown  and  of  the  Duke  in 
the  Forediore. 

(8.)  Explanation  of  last-mentioned  Statute, — Fenryn  {Mayor,  Sic.)  v. 

Solm  (1877). 
(9.)  Adverse  Possession  against  the  Duke,— 

7  &  8  Vict.  0. 106,  ss.  71 — 74, — as  to  the  Assessionable  Manors 
only. 

23  &  24  Vict.  0.  53  (applying  the  9  Geo.  3,  o.  16) ;  and 

24  &  25  Vict.  c.  62, — as  to  all  other  the  Duke's  Posses- 
sions. 

(10.)  Question, — ^Whether  the  Duke  bound  by  Statute  not  expressly 
mentioniag  him, — Lamho't  v.  Taylor;  I)oe  d.  Wall  {sive  TVatt)  v. 
Mmris. 

(11.)  Question, — ^Whether  the  Duke  would  be  Aotor  m  any  litigation 
afleotiug  his  interests, — Att.  -  Gen.  v.  Barker. 

The  mining  rights  of  the  Duke  of  Oornwall  are  of  course  The  Duke's 
limited  to  the  duchy  lands — a  term  the  origin  of  which  has  been  ?eot  toth '^^" 
already  explained  [u).     The  duke  holds  these  lands  subject  to  mining 
the  like  customary  rights  of  the  tinners  as  those  which  have         ™ " 
been  already  explained  at  some  length  in  treating  of  the  rights 
of  the  crown  in  ComwaU  and  Devon  («).     It  is  not  proposed  at 
present  to  discuss  these  customary  rights  over  again;  but  it  is 
proposed  to  explain  the  nature  of  the  duke's  title,  and  the  rights, 
powers,  privileges  and  interests  that  are  incident  thereto. 

The  title  of  the  Duke  of  ComwaU  is  one  of  a  most  peculiar  The  Duke's 
character.     In  the  Princess  case  {y),  which  was  a  scire  facias  to  charaoterTf 
repeal  certain  letters  patent  of  37Eliz.,  the  writ  recited  (in  eifect  The  Prince's 
and  among  other  things)  that  King  Edward  III.  by  the  autho-  '"'^^' 
rity  of  parliament  granted  (Charter  11  Edw.  3)  to  his  then  statement  of 
eldest  son,  Edward  the  Black  Prince,  the  title  of  Duke  of  Com-  <=^*™  ^  '"^^■ 

[u]  See   Chap.  VI.,   Sect.   2,  Sub-  {x)  lb. 

sect.  2,  C.  .  (y)  3  Jao.  1 ;  8  Eep.  1. 
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GHip;  VI.     wall,  and  attached  thereto  (among  other  lands)  the  lands  of  the 

^"  manor  tod  castle  of  Wallingford,  in  the  county  of  Oxford,  with 

the  appurtenants,  to  hold  of  the  crown  of  England  the  said  manor, 
castle  and  appurtenants  unto  the  said  duke  and  to  the  first  begotten 
sons  of  him  and  his  heirs  kings  of  England,  so  as  always  to 
accompany  the  said  duchy,  with  reverter  to  the  crown  toties 
quoties  when  there  should  be  no  Duke  of  Cornwall,  and  a  re- 
grant  after  each  reyerter  toties  quoties  whenever  there  should 
appear  a  Duke  of  Cornwall;  and  the  writ  further  recited,  that 
by  an  act  of  parliament  (32  Hen.  8)  the  said  Wallingford 
estates  were  severed  from  the  said  duchy,  and  in  lieu  thereof 
the  manor  of  West  Taunton,  Trelewia  and  Landalph,  with  the 
appurtenants,  in  the  county  of  Cornwall,  were  annexed  to  the  said 
duchy,  to  hold  in  like  manner  in  all  respects  as  the  said  Walling- 
ford estates  were -expressed  to  be  holden  in  the  said  grant 
thereof  by  Edward  III.;  and  the  writ  deduced  title  under 
the  last-mentioned  grant  and  statute  32  Hen.  8  to  the  said 
duchy  and  the  said  manor  of  West  Taunton,  &e.  as  being  then 
vested  in  Prince  Henry,  the  eldest  son.  of  Jac.  I.,  the  then  King 
of  England,  but  for  the  aforesaid  letters  patent  of  37,  Eliz., 
whereby  that  queen,  being  at  the  time  well  entitled  to  the  said 
duchy  Itods,  had  granted  the  same  to  X.  and  Y.  in  fee  simple. 
Upon  the  exemplification  by  inspeximus  of  the  said  grant  of 
Edward  III.  it  appeared  that  (in  addition  to  the  said  Walling- 
ford estates  and  various  other  estates)  there  were  comprised  in 
the  said  grant  various  manors,  castles  and  lands  in  the  county  of 
Cornwall,  and  also  the  prisage  of  wines,  the  wrecks  of  the  sea, 
and  the  profits  of  the  county  court  within  the  said  county,  and 
also  "the  crown  stannary  in  the  said  county,  together  with  the 
coinage  and  profits  of  such  stannary,  and  together  with  the 
profits  of  the  stannary  court  and  the  mines  of  the  said  county;" 
And  also,  "the  crown  stannary  in  the  county  of  Devon, 
together  with  the  coinage  and  profits  of  such  stannary,  and 
together  with  the  profits  of  the  stannary  court." 
Judgment.  In  the  result  it  was  adjudged  that  the  said  letters  patent  of 

Elizabeth  should  be  revoked;  and  in  the  course  of  the  judgment 
the  title  of  the  Duke  of  Cornwall  was  explained  as  being  of  the 
following  nature : — 

The  title,  althougli  arising  imder  a  grant,  yet  arises  under  a  grant  to 
■whicli  parliament  assented,  and  ■whieli  therefore  has  the  authority  of  an 
act  of  parliament.  This  mode  of  grant  was  necessary,  inasmuch  as  the 
course  of  inheritance  of  the  duchy  lands  is  against  the  rules  of  the 
common  law ;  for  he  who  is  to  inherit  hy  force  of  the  grant  ought  to  he 
the  first  begotten  son  and  heir  apparent  of  the  King  of  England,  and  of 
such  king  as  is  heir  to  Prince  Edward,  and  such  first  begotten  son  and 
heir  apparent  inherits  in  the  lifetime  of  the  king  his  father ;  so  that  if 
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there  be  grtodf ather  (king),  father  and  son,  now  the  father  being  the  first     Chap.  "VI. 
begotten  son  of  the  grandfather,  is  Duke  of  ComwaE  in  the  life  of  the        Seot.  3. 

ting,  and  eo  instanii  that  the  grandfather  dies,  the  father  is  king  and  the  

son  is  Duke  of  Cornwall.  This  mode  of  grant  was  further  necessary 
because  of  the  clause  of  reviyification  (re-grant)  toties  quoties  after  each 
■reverter  to  the  crown ;  for  although  a  rent  may  so  revive,  yet  a  corporeal 
estate  cannot  by  a  simple  grant.  It  was  resolved  that  the  prince  had  an 
estate  in  fee  simple  in  the  dukedom  descending  to  the  first  begotten  son 
of  the  heirs  of  the  Black  Prince,  lineal  or  collateral,  with  the  qualification 
annexed  that  such  heir  should  be  Eing  of  England.  The  dukedom  was 
shown  to  have  been  uninterruptedly  enjoyed  according  to  the  grant ;  and 
it  was  pointed  out  that  Bichard  of  Bordeaux,  who  was  the  son  of  the 
Black  Prince,  was  not  Duke  of  Cornwall  by  force  of  the  said  grant ;  for 
although  after  the  death  of  his  father  he  was  heir  apparent  to  the  crown, 
yet  because  he  was  not  the  fiist  begotten  son  of  any  Eing  of  England  (for 
his  father  died  in  the  lifetime  of  Edward  IH.)  the  said  Eichard  was  not 
within  the  limitation ,'  and  it  was  also  pointed  out  that  Henry  VIII., 
being  the  second  begotten  son  (although  the  eldest,  surviving  son)  of 
Henry  Vli.,  was  not  within  the  limitation;  and  a  first  begotten  daughter 
would  not  be  within  the  limitation,  e.g.  Elizabeth,  eldest  daughter  of 
Edward  IV.,  was  not  Duchess  of  Cornwall  even  before  the  birth  of  that 
king's  eldest  son,  afterwards  Edward  V. 

The  duke's  title  was  afterwards  furtlier  considered  in  the 
cases  of  Att.-Qen.  v.  Plymouth  {Mayor)  [z),  and  Att.-Gen.  v. 
St.  Auhyn  (a).     The  case  of  Att.-Gen.  v.  Plymouth  {Corpora-  The  Sutton 
Hon),  otherwise  called  the   Sutton  Pool  case,  decided  in  the  _^tt.-Gm!'r.'' 
Exchequer,  1794,  was  a  case  in  which  the  Prince  of  Wales  (as  Fiymouth 
Duke  of  Cornwall)   claimed  on  behalf  of  his  lessee,  and  as  —The  Duke's 
against  the  corporation  of  Plymouth  and  other  persons,  the  fj^^j^'^^^- 
water,  soil  and  pool  of  Sutton  near  Plymouth,  and  the  houses,  plained, 
cellars,  wharfs,  quays,  &c.,  erected  upon  the  ground  or  soil  of 
the  said  water  or  pool,  all  being  (it  was  alleged  and  admitted) 
situate  within  high- water  mark,  upon  which  (it  was  alleged)  the 
various  defendants  had  made  encroachments  by  intrusion  upon 
and  in  fraud  of  the  prince.     The  defendants  pleaded  (among 
other  defences)  the  Statute  of    Limitations,  which  they  alleged 
applied  as  against -the  prince,  who  {quoad  at  least  the  lands  ia 
question)  was  a  mere  subject.     In  destruction  of  this  defence,  it 
became  necessary  to  inquire  into  the  character  of  the  prince's 
title,  and  Adams,  B.,  described  the  title  in  effect  in  these  words : — 

The  nature  of  the  duke's  estate  depends  upon  the  words  of 
the  charter  (11  Edw.  3),  and  under  that  charter  what  the 
prince  takes  is  an  estate  in  fee  simple :  but  he  succeeds  not  as 
heir  does  to  ancestor  dying,  seised ;  he  takes  an  estate  of  inhe- 
ritaiice  as  the  eldest  son  and  heir-apparent  of  the  crown.  If 
there  be  grandfather,  father  and  son,  the  same  instant  that  the 
grandfather  dies  the  crown  descends  upon  the  father,  and  the 
duchy  is  in  the  son  as  Duke  of  Cornwall,  and  as  being  persona 
clesignata,  that  is,  by  description  of  the  person  and  not  by 

(z)  "Wightw.  148,  {«)  Wightw.  196. 

B.  N 
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St.  Auit/n's 
case, — Tlie 
Diibe's  title 
in  so  further 
explained. 


descent  of  the  title.  The  interest  in  the  father  ceasing,  a  new 
fee  revives  in  the  son,  as  the  person  in  esse  withia  the  desig- 
nation of  the  act"  of  parliament ;  he  takes  nothing  from  his 
predecessors,  hut  a  fee  arises  in  himself  purged  of  aU  disseisins, 
&e.,  or  rather  supposed  disseisins,  &c.  But  in  fact  there  is  no 
real  disseisin  or  abatement  possible  in  the  case.  Because  an 
abator  is  one  who  interposes  between  the  death  of  the  ancestor 
(seised  of  an  iaheritable  estate)  and  the  entry  of  his  heir ;  and  ex 
■i'i  termini  the  duke  succeeds  not  aS  heir  nor  yet  upon  the  death 
of  his  father.  And  again  a  real  disseisiu  is  not  possible  as 
against  the  crown,  and  the  defendant's  wrongful  entry  was 
made  at  a  time  when  the  crown  (and  not  the  duke)  was  in  pos- 
session ;  and  if  the  first  entry  is  no  disseisin,  then  mere  con- 
tinuance will  not  make  it  so. 

Parker,  C.  B.,  said  it  was  clear  the  crown  did  not  take  an 
absolute  fee  but  only  a  qualified  fee  till  the  birth  of  the  king's 
eldest  son,  who  takes  the  fee  upon  his  birth ;  but  the  fee  which 
the  son  takes  is  only  tUl  he  comes  to  the  crown  or  till  his  own 
death.  There  can  be  no  disseisin  of  this  fee ;  because  the  fee 
is  inalienable,  and  a  disseisin  would  disannex  it  contrary  to  the 
charter  of  Edward  III.  The  Statute  of  Limitations,  if  allowed 
to  operate,  would  also  have  the  like  effect  of  disannexing  the 
estates  contrary  to  the  charter;  or,  at  the  most,  that  statute  could 
only  run  as  against  the  prince  from  the  time  his  own  particular 
possession  accrued,  and  it  is  as  yet  only  fifteen  years  since  then. 

The  case  of  Att.-Gen.  {Prince  of  Wales)  v.  8t.  Auhyn,  decided 
in  the  Exchequer  in  1811,  was  an  information  against  St.  Aubyn 
and  others,  who  were  alleged  to  be  in  possession  of  divers  houses, 
wharfs,  quays,  cellars  and  buildings  erected  and  built  on  the 
ground  or  soil  of  the  banks  and  shores  of  the  water  of  the 
Tamar  within  the  high-water  mark  at  ordinary  tides,  which  said 
water  (it  was  alleged)  was  part  of  the  manor  of  Trematon, 
parcel  of  the  duchy  of  Cornwall. 

Wood,  B.,  held  the  information  to  fail  for  want  of  equity, 
being  a  legal  demand,  and  controverting  the  principle  of  law  that 
a  defendant  shall  not  be  required  to  show  his  own  title.  But 
Macdonald,  C.  B.,  and  the  other  barons,  were  of  a  different 
opinion,  chiefly  upon  the  ground  of  the  inadequacy  of  the  legal 
remedy,  having  regard  to  the  specific  relief  prayed,  which 
involved  the  definition  of  boundaries  and  a  great  many  matters 
of  account. 

Upon  the  prince's  title,  the  following  is  the  brief  result  of  the 
remarks  contained  in  the  judgments : — 

The  charter  of  Edward  III.  annexes  (among  other  manors) 
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that  of  Trematon  inseparably  to  tlie  king's  eldest  son,  whenever     Chas.  Vl. 

there  is  a  Prince  of  Wales,  and  as  Duke  of  Cornwall;  and  carries        ^'^"  ^" 

them  by  reverter  or  otherwise  back  to  the  crown  whenever  there 

is  no  Prince  of  Wales,  Duke  of  Cornwall ;  in.  every  case  freed 

and  discharged  of  all  disseisins,  &c.  or  supposed  disseisins.    The 

Prince  of  Wales  stands  as  to  these  possessions  precisely  in  the 

same  situation  that  the  king  himself  does;    and  they  are  as 

entire  and  as  much  protected  when  they  are  iu  the  possession 

of  the  Prince  of  Wales  as  when  they  are  in  the  possession  of 

the  crown,  and  that  for  the   necessary  purpose  of  preserving 

their  integrity  in  accordance  with  the  intention  of  the  statute 

11  Edw.  3.  

Such  being  the  duke's  title  as  against  the  crown  and  third  The  Duke's 
parties  generally,  it  remains  to  define  the  duke's  title  towards  tion  to  his  " 
his  own  lessees  or  tenants.     And  before  proceeding  to  define  tenants. 
this  latter  relation,  it  may  be  as  well  to  make  the  following 
preHmiaary  explanation  and  statement : — 

In  the  year  1844,  just  prior  to  the  passing  of  the  act  7  &  8  Manors  in 
Yiet.  c.  105,  hereinafter  explained,  the  present  Prince  of  Wales,  comprised  in 
as  being  seised  of  the  Duchy  of  Cornwall  and  the  possessions  f!X^r^gf 
thereof,  was  entitled  to   (among   other  lands)  the  follomng  theAssession- 
manors,  and  which  were  usually  called  "  assessionable  manors," 
namely, — 

First  Group. 

Helston-in-Trigg,  Talskedy, 

Penmayne,  Liskeard, 

Tintagel,  EOlaton, 

Eestormel,  Stoke  Climsland, 

Penlyne,  Trematon ; 

PenkneU, 

Second  Cfroup. 

Tewingten,  Tywarnhaile, 

Tybesta,  Helston-in-Kerrier,  and 

Mqresk,  Calstock  (5). 

Within  the  said  manors  certain  tenements,  usually  called  The  Conven- 
"  conventionary  tenements,"  were  held  from  the  duke  under  ments  of  the 
grants  made  and  renewed  at  certain  Courts,  called  Assession  same  manors. 
Courts,  holden  under  commissioners  for  that  purpose  generally 
once  in  every  seven  years  for  the  said  manors  respectively,  upon 
payment  of  divers  fines,  acknowledgments  and  fees,  and  subject 
to  the  payment  and  render  of  certain  rents,  heriots  and  services. 

(J)  See  Schedules  and  Preamble  of  7  &  8  Vict,  c,  105. 

n8 


180 


SEIGNEURIAL   AND   QUASI-SEIGNEURIAL  MINING  HIGHTS. 


Chap.  VI. 
Sect.  3. 


Unoertainty 
of  tlie  conven' 
tionary 
tenure. 


7  &  8  Vict. 
c.  105, — pro- 
visions for  re- 
moval of  the 
uncertainty. 


All  surrenders  of  and  admittances  to  tlie  conventionary  tene- 
ments comprised  in  suoli  grants  were  usually  made,  taken  and 
granted  at  Courts  lield  for  the  said  manors  respectiTcly  before 
the  stewards  or  deputy-stewards  for  the  same. 

The  nature  and  quantity  of  the  estates  created  by  the  afore- 
said grants  of  conventionary  tenements  had  been  much  disputed, 
and  in  particular  ia  the  case  of  Roioe  v.  Brenton  (e).  In  that 
case  Lord  Tenterden  said  that  upon  the  evidence  it  was  clear 
that  the  tenants  of  these  conventionary  tenements  had  a  right 
for  ever  to  their  tenements  from  seven  years  to  seven  years ; 
but  still,  although  that  much  was  certain,  it  was  uncertain  what 
the  tenure  was,  being  less  than  freehold  and  more  than  lease- 
hold. It  was  not  a  copyhold  either,  because  many  of  the 
conditions  annexed  to  copyhold  tenure  were  not  annexed  to 
these  conventionary  holdings.  It  was  no  doubt  a  customary 
tenure,  but  of  a  very  peculiar  sort,  although  (where  it  pre- 
vailed) it  was  of  an  uniform  character. 

It  was  mainly  in  consequence'  of  the  uncertainties  attaching 
to  the  tenure  as  partially  exemplified  in  the  case  of  Howe  v. 
Brenton,  supra,  but  also  in  consequence  of  the  general  want  of 
certainty  not  only  in  the  management  but  also  in  the  respective 
rights  of  the  duke  and  his  conventionary  tenants  and  the 
limits  of  the  duchy  lands,  that  the  before-mentioned  statute 
(7  &  8  Yict.  c.  105)  was  passed,  the  act  being  entitled  "An 
Act  to  confirm  and  enfranchise  the  estates  of  the  conventionary 
tenants  of  the  ancient  assessionable  manors  of  the  Duchy  of 
Cornwall,  and  to  quiet  titles  within  the  county  of  Cornwall  as 
against  the  duchy,  and  for  other  purposes."  This  act  (which 
came  into  operation  on  the  1st  May,  1844)  after  specifying 
the  assessionable  manors  in  two  schedules  eorrespondiiig  to  the 
two  groups  of  such  manors  above  stated,  refers  in  its  preamble, 
firstly,  to  the  aforesaid  uncertainties  attaching  to  the  tenure, 
and  after  admitting  that  the  conventionary  tenements  had  been 
usually  considered  by  the  tenants  at  least  as  customary  tene- 
ments of  inheritance  with  a  perpetual  right  of  renewal,  and 
had  for  a  long  time  been  conveyed  and  assured  upon  that 
assumption,  proceeds  to  point  out  (among  other  things)  that 
the  mines  and  metallic  minerals  in,  upon  and  imder  the  said 
conventionary  tenements,  and  the  freehold  thereof,  had  always 
belonged  to  the  Duke  of  Cornwall,  but  the  right  of  the  duke  to 
enter  upon  the  said  conventionary  tenements,  and  work,  get 
and  dispose  of  the  mines  and  metallic  miaerals  in,  upon 'and 
under  the  same  had  been  disputed.   And  the  apt  refers,  secondly, 

(f)  8  B,  i-  0.  765. 
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Seot.  3. 


tion  of  the  various  conventionary  tenementsj,  and  in  the  lands, 
miaes,  and  minerals  of  the  prince  as  Duke  of  Cornwall;  and 
after  suggesting  the  expediency,  in  the  interest  as  well  of  the 
duke  as  of  all  other  persons  interested,  that. the  boundaries  of 
the  conventionary  tenements  and  of  the  waste  and  other  lands 
lying  within  the  assessionable  manors,  and  which  (or  the  mines, 
minerals,  stone,  or  substrata  in,  under  or  of  which)  belong,  or 
are  claimed  to  belong,  to  the  dnke,  should  be  ascertained,  and 
that  the  conventionary  tenements  should  be  converted  iuto 
freehold  tenures  upon  the  terms  of  the  act,  and  that  the  rights 
and  estates  of  the  dute  and  of  all  other  persons  interested  in 
respect  of  the  mines,  minerals,  stone,  and  substrata  in,  upon, 
under  and  of  the  conventionary,  and  in,  under,  upon  or  of 
all  waste  and  other  lands  within  the  assessionable  manors,  and 
the  rights,  powers,  and  privileges  of  the  duie  as  to  getting, 
selling,  and  disposing  of  the  same  mines  and  minerals,  should 
be  declared,  established  and  regulated, — 
Proceeds  to  enact  regarding  the  matters  aforesaid  as  follows: — 

By  sect.  13,  tlie  comiaissioners  appointed  by  tte  act  are  directed,  and  Asoertain- 
are  also  empowered  by  all  lawful  raeans,  to  inquire  aiid  ascertain : —  ment  of  con- 
(1.)  The  conventionary  tenements  (■with  the  boundaries  thereof  and  the  veationary 
fines,  fees,  heriots,  and  other  suits  and  services  renderable  for  th.6  same)  tenements; 
■which,  at  the  date  of  the-  act  or  ■within  100  years  before,  were  held  upon 
the  system  of  seven  to  seven  years'  grants,  distinguishing  which  of  such 
tenements  had  been  so  beld  for  sixty  years  or  more  before  the  date  of 
the  act.     (2.)  The  waste  and  other  lands  (■with  the  boundaries  thereof)  and  of  -waste 
lying  ■within  th.e  assessionable  manors,  and  which  or  the  mines,  &c.  in,  lands,- 
under  or  of  the  same  belonged  to  the  Duke  of  Cornwall ;  and  generally  and  of  the 
(3.)  The  boundaries  of  the  said  several  manors,  and  what  lands,  mines,  asaessionable 
minerals,  stone,  substrata  and  hereditaments  'within  the  said  manors  be-  manors, 
longed  to  tie  Duke  of  Cornwall. 

By  sect.  31,  the  commissioners  are  to  make  an  award  'with  a  map  or 
maps  annexed  thereto,  specifying  and  distinguisMng  as  by  the  13th  section 
directed,  and  also  what  would  be  fair  sums  for  commutation  of  fines  and 
other  payments  and  services ;  the  32nd  section  providing  that  the  award  The  award  of 
sball  not  extend  to  or  prejudice  any  claims  to  mines  or  minerals  under  a  the  commis- 
custom  or  supposed  custom  of  tin  bounding  or  any  claims  to  tin  bmmds,  sioners  was 
and  sect.  36  directing  a  copy  of  the  award  to  be  deposited  ■witMn  every  ^°^  *?  affect 
one  of  the  aforesaid  manors,  and  sect.  39  requiring  the  award  to  be  signed  !™®  *™' 
in  triplicate,  and  lodged  one  part  of  it  ■with  the  keeper  of  records  for  the  ""^^'^s- 
duchy,  another  part  ■with  the  clerk  of  tbe  peace  for  the  county,  and  a 
third  part  ■with  the  records  of  the  court  of  the  vice-warden. 

By  sect.  41,  all  and  singular  the  tenem.ents  which  should  be  found  in  Enfranchise- 
the  award  to  have  been  conventionary  tenements  for  sixty  years  or  more  ment  of  60 
before  the  date  of  the  act  (subject  to  the  pro^visions  thereinafter  men-  years'  tene- 
tioned  regarding  minerals)  are  converted  into  freeholds,  subject  to  certain  ments. 
fixed  annual  payments ;  and  by  sect.  42,  all  and  singula  ■the  tenements 
which  should  be  found  in  the  award  to  have  been  .conventionary  tene- 
ments for  a  less  period  than  sixty  years  before  the  date  of  the  act  are  to 
continue  to  form  part  and  parcel  of  the  manors  of  the  duke,  of  which 
the  same  bad  theretofore  been  beld.    And  as  regards  mines  and  minerals 
m  the  said  manors,  it  is  enacted  by  the  53rd  and  54th  sections  of  the  act,  Provisions  as 
that  all  mines  and  minerals  in  or  under  all  and  singular  the  tenements  to  miaes  and 
■which  at  or  ■within  100  years  prior  to  the  date  of  the  act  were  oonven-  minerals, — 
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reserving; 
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Incidental 
rights  of 
workina;. 


Giving  notice 
to  land- 
owner, 


and  paying 
compensation, 


tionary  tenements  of  either  group  of  manors,  and  all  mines,  minerals, 
stone  and  substrata  in,  upon,  imder,  and  of  tlie  waste  and  other  demesne 
lands  of  the  same  manors,  when  the  same  shall  have  "been  determined  by 
the  award  to  belong  to  the  duie,  shaU  belong  to  him  as  parcel  ot  the 
lands  comprised  in  the  original  charter  of  Edward  III.,  without  prejudice 
to  the  rights  of  any  lessees  thereof.  . 

And  by  sect.  55,  it  is  enacted  that  it  shall  be  lawful  for  the  Duke  ot 
Cornwall,  his  agents  and  workmen,  and  his  lessees  and  their  agents  and 
workmen,  and  all  persons  whom  the  Duke  of  Cornwall  shall  in  that 
behaK  authorize,  and  their  agents  and  workmen,  to  enter  into  and  upon 
aU  lands  or  tenements  of  any  tenure  held  of  the  duchy  manors  or  withm 
their  ambit,  and  to  search  for,  dig  open  and  work  aU  or  any  the  miues 
and  minerals  which  should  be  found  by  the  award  to  belong  to  theduchy, 
and  to  carry  away  and  dispose  of  the  same,  and  to  erect  all  such  buildings, 
steam  or  other  engines  and  machinery  and  things,  and  sink  and  make  all 
such  pits,  shafts,  levels,  adits,  air-holes,  tram  and  other  roads  and 
other  works,  and  to  take  from  the  said  lands  and  tenements  sufficient 
stone,  lime  and  slate  for  such  buildings  and  other  works,  and  to  take, 
use  and  divert  aU  such  water,  and  take  and  use  all  such  room  for  ore  and 
rubbish  and  other  things,  and  do  aU  such  other  acts  and  things  upon, 
under,  in  and  about  the  aforesaid  lands  and  tenements  as  shall  be  neces- 
sary or  convenient  for  working  the  same  mines,  and  getting,  washing, 
dressing,  rendering  merchantable,  carrying  away  and  disposing  of  the 
same  minerals,  stone  or  substrata,  he,  the  said  duke  or  his  lessees,  or  the 
persons  authorized  by  him  as  aforesaid  (as  the  case  may  be),  making  to 
the  persons  entitled  to  the  surface  of  such  lands  or  tenements  or  of  such 
water  adequate  compensation  for  the  damage  which  shall  have  been  done 
or  occasioned  by  the  exercise  of  the  rights,  "privileges  and  easements 
aforesaid,  and  making  to  the  persons  entitled  to  the  same  adequate  com- 
pensation for  the  materials  so  taken  as  aforesaid. 

But  by  sect.  60,  it  is  enacted  that  before  the  duke  or  his  lessee  or  other 
person  authorized  as  aforesaid  shall  enter  upon  any  lands  or  tenements 
(other,  than  waste  lands)  to  search  for,  dig  open,  work  or  get  any  mines 
or  minerals, 'he  shall  give  one  calendar  month's  previous  notice  in  writing 
of  such  intended  entry  to  the  occupier  of  the  surface  of  such  lands  or 
tenements,  or  (in  case  of  need)  affix  such  notice  conspicuously  to  some  part 
of  the  laiids  and  tenements,  as  in  the  act  mentioned.  And  by  sect.  61, 
every  lessee  or  other  such  person  as  aforesaid  (other  than  the  duke)  who 
shall  intend  to  enter  as  aforesaid  upon  any  lands  or  tenements  (other 
than  waste  lands)  to  search  for,  dig,  open,  work  or  get  any  mines  or 
minerals,  shall  (but  only  if  required  so  to  do)  deposit  with  the  registrar 
of  the  Stannaries  Court  a  sum  of  money  (20L) ;  and  also  give  to  such 
registrar  a  bond  with  one  or  two  sufficient  sureties  for  payment  of  the 
compensation  provided  for  by  the  act,  and  for  payment  of  the  costs  of 
obtaining  such  compensation  as  also  provided  by  the  act ;  and  in  case  the 
said  payment  and  security  shall  be  or  shall  prove  insufficient,  then  and  in 
such  case  and  so  often  as  the  same  shall  happen,  the  vice-warden  is 
empowered  and  required  upon  the  appKcation  of  any  person  interested  in 
the  lands  or  tenements  to  issue  his  injunction  to  stop  the  further  prosecu- 
tion of  the  mining  operations  until  such  further  payment  and  security  are 
made  and  given  as  shall  be  deemed  sufficient.  And  by  sect.  69,  it  is 
enacted,  that  (subject  to  such  compensation  as  aforesaid)  it  shall  be  lawful 
for  the  duke  and  his  lessees  and  other  persons  authorized  as  aforesaid, 
and  his  and  their  agents  and  workmen,  either  to  pull  down,  remove  and 
take  away  or  fill  up  all  buildings,  steam  and  other  engines,  machinery  and 
things,  pits,  mines,  dams,  sluices  and  works  which  may  be  erected  or 
fixed  or  opened  or  worked  upon  any  lands  or  tenemente  under  the  act 
which  shall  cease  to  be  used  for  the  purposes  aforesaid,  or  to  allow  the 
same  to  remain  for  any  time  after  the  same  shall  have  ceased  to  be  used 
for  the  purposes  aforesaid ;  and  no  buildings,  mines,  pits,  works  or  other 
things  shall,  by  non-use  or  otherwise,  be  deemed  to  be  abandoned  so  as 
to  vest  any  right  or  title  therein  in  the  owner  of  the  land,  or  to  give  any 
fresh  right  of  compensation  on  the  same  being  resumed  or  again  entered 
upon  and  used ;  but  by  sect.  70,  it  is  expressly  provided,  that  the  act  shall 
not  authorize  or  empower  the  duke,  his  lessee  or  other  person  as  aforesaid, 
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ore,  rubbish  or  other  thing,  or  to  enter  into  or  upon  the  surface  of  any  - — — — 

land  which  shall  in  the  award  be  certified  to  have  been  at  the  date  of  the  '^estnctaons 
act  (1st  May,  1844)  appropriated  as  a  garden,  park  or  pleasure-ground,  ^°^ 
or  as  a  dwelling-house  or  yard  or  curtilage  thereto,  and  which  shall  after-  ^" 

wards  continue  to  be  so  appropriated,  or  in  or  upon  any  land  which  may 
at  any  time  hereafter  at  the  time  of  entry  be  actually  and  hand  fide 
appropriated  and  used  as  a  dwelling-house  or  as  a  yard,  curtilage  or 
garden  attached  thereto,  so  long  as  the  same  shall  continue  so  appropriated 
and  used,  and  so  as  no  such  yard,  curtilage  or  garden  shall  extend  more 
than  50  feet  from  such  dwellmg-house. 

And  in  sect.  84,  it  is  enacted,  that  the  act  shaU  not  authorize  the  com-  Other  restrie- 
missioners  to  inquire  into  or  determine  concerning,  or  shall  in  anywise  tions— -from 
prejudice  any  lawful  right,  profit,  privilege  or  easement  to  which  the  ^fS^^°-  to 
tinners  of  the  county  of  Cornwall  are  or  claim  to  be  entitled  as  such  t™^^'^^- 
tinners  imder  or  by  force  of  any  statute,  custom,  prescription  or  royal 
charter,  but  the  same  shall  be  and  remain  in  full  force  and  vigour  as  if 
the  act  had  never  passed. 

The  commissioners  appointed  by  tlie  said  act  7  &  8  Vict.  c.  The  Award. 
105,  ia  due  course  made  their  award,  which  was  afterwards  con- 
firmed by  the  act  11  &  12  Yict.  c.  83;  and  it  is  easy  to  ascer- 
,tain  by  inspectiag  the  award  what  tenements  are  conventionary 
and  what  are  freehold ;  also,  what  are  the  waste  lands  at  present 
belonging  to  the  duke ;  and,  finally,  what  mines  and  minerals 
belong  to  him-  In  the  year  1875,  the  quantity  and  value  of  tin- 
ore  alone,  raised  in  Cornwall,  upon  which  dues  were  paid  to  the 
duchy,  were  1,118  tons,  and  value  54,969^. ;  and  in  the  year  1874, 
the  quantity  and  value  were  respectively  1,524  tons,  and  81,349^. 

The  86th  sect,  of  the  principal  act  (7  &  8  Yict.  c.  105)  ex-  ComwallSub- 
pressly  excepted  from  the  authority  of  the  commissioners  therein  AcT^sss^zi 
mentioned,  the  determination  of  any  question  regarding  the  &  22  Viot. 
soil  or  mines  and  minerals  lying  under  the  sea-shore,  between  kig  mines  un- 
high  and  low  water-marks,  within  the  county  of  Cornwall,  or  ?^^]^®^"^'i°'? 
under  any  estuaries,  tidal  rivers,  and  other  places  of  the  like  reserving 
character,  below  low  water-mark,  being  in  and  part  of   the  ^^^ed^o^"^ 
county;  but  by  the  Cornwall  Submarine  Mines  Act,  1858  (21  crown. 
&  22  Vict.  c.  109)  it  is  enacted,  that  aU  such  mines  and  minerals 
situate  between  high  and  low- water  mark  and  under  estuaries, 
&c.,  being  part  of  the  county,  shall  be  vested  in  the  Duke  of 
Cornwall,  as  part  of  the  soil  and  territorial  possessions  of  the 
duchy.    Mines  and  minerals  lying  below  low- water  mark  under 
the  open  sea,  adjacent  to,  but  not  being  part  of,  the  county, 
are  vested  in  the  crown,  with  power  to  take  or  use,  or  to  pass 
through,  over  or  under  any  lands  for  the  time  being  of  the  Incidental 
duchy  within  the  county,  either  in  the  occupation  of  tenants  ^^^^'oyer 
under  leases  or  agreements  made  subsequently  to  the  date  of  the  sea-shore, 
act,  or  in  the  occupation  of  the  Duke  of  Cornwall  for  the  time  pe^yon. 
being,  for  aU  the  usual  mining  purposes,  on  giving  two  months' 
previous  notice,  and  making  compensation  to  the  duke  and  to 
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Chap.  VI.  all  persons  interested.  No  works  are  to  be  made  witliin  fifty 
^^°^-  ^-  feet  of  any  dweUing-liouse,  or  upon  any  garden  or  orchard,  or 
so  as  to  interfere  with  any  mining  works  of  the  duke,  his  lessees 
or  tenants ;  and  sufficient  gates  and  fences  are  to  he  maintained. 
The  compensation  to  the  duke  for  all  or  any  such  facilities  ia  or 
over  any  lands  of  the  duchy  lying,  hetween  high-water  mark 
and  low-water  mark  is  to  consist  of  a  sum  equal  to  one-fifteenth 
part  of  the  net  dues  or  monies  to  be  received  by  the  crown  from 
the  mines  and  minerals  so  worked ;  and  the  compensation  for 
any  such  facilities  in  or  over  any  other  lands  is  to  be  settled 
by  arbitration,  if  not  determiaed  by  agreement.  This  compen- 
sation is  in  addition  to  that  claimed  for  actual  damages,  which 
Provision  for  are  to  be  settled  ia  the  same  way.  Any  difEerences  arising  as 
diSf/."*'"^  to  the  true  line  of  separation  between  the  duchy  and  the  crown's 
respective  portions  of  the  sea-shore  and  sea-bottom,  are  to  be 
settled  by  arbitration.  But  this  does  not  of  course  interfere 
with  the  legal  criterion  defining  the  sea-shore  between  high  and 
low- water  mark,  as  to  which  reference  is  here  made  to  the  section 
treatiag  of  the  rights  of  the  crown  in  respect  of  mines  under 
the  sea-shore  and  sea-bed. 
Grrant  of  With  regard  to  the  mines  and  minerals  assigned  to  the  duchy 

^f^li^^able  ^y  *^®  last-mentioned  act,  it  may  be  added  that  the  act  23  &  24 
terms.  "Vict.  c.  45,  enables  the  duke  to  grant  leases  thereof,  not  exceed- 

ing ninety-nine  years,  to  persons  who  have  already  spent  money 
in  endeavouriag  to  work  them. 
Pmrynv.  In  the  Case  of  Penryn  {Mayor)  v.  ITohi  (d),  it  was  held  that 

Soim,—ex-      jTj^Q  grant  by  the  charter  11  Edw.  3,  of  the  foreshore  in  the 

plainmg  the  /A  i     •      i  i  i 

ComwaiiSub-  county  of  CornwaU,  mcluded  the  whole  of  the  foreshores  in 
Act"i858™^^  that  county  then  belonging  to  the  crown,  and  not  merely  the 
foreshores  attached  to  the  seventeen  specific  manors  named  in 
the  charter.  The  statute  21  &  22  Yict.  c.  109  (e),  was  merely 
declaratory,  and  removed  the  doubt  which  might  or  would 
otherwise  have  arisen,  whether  the  foreshore  in  the  charter  was 
not  limited  (as  might  fairly  have  been  contended)  to  the  parts 
thereof  fronting  the  specific  manors. 


limitation  of  "With  regard  to  the  limitations  of  •  actions  and  suits,  or  other 

actions— yj  legal  proceedings  to  be  instituted  by  or  against  the  duke  for  the 

the  Duke  of  recovery  of  any  alleged  possessions  of  the  duchy,  it  is  enacted 

alTo  ae '  ^°  by  the  before-mentioned  statute,  7  &  8  Vict.  c.  106  (but  only  as 

Croum.  regards  the  possessions  within  or  under  the  assessionable  manors) 

as  foUows: — 

Limit  of  60  By  Section  71,  it  is  enacted,  that  the  duke  shall  not  at  any 

years — as  to  '' 

{d)  25  W.  E.  498.  (e)  Corn-wall  Submaa-inc  Mines  Act,  1808. 
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time  thereafter  sue  any  person  for,  or  in  anywise  concerning     Chap.  VI. 
any  lands,  &o.,  rents,  &c.,  situate,  &c.,  in  tlie  county  of  Corn-      '  ^™' 


wall  (other  than  liberties  and  franchises,  and  other  than  mines,  ^^^  within 
nunerals,  stone,  or  substrata),  or  make  any  clami  to  the  same  manors. 
or  any  of  them  (other  than  as  aforesaid)  by  reason  of  any  right 
or  title,  which  hath  not  first  accrued  or  grown,  or  wliich  should 
not  have  first  accrued  or  grown,  or  been  acknowledged  and 
recognized  in  manner  expressed  in  the  act,  within  the  space  of 
sixty  years  next  before  the  commencement  of  the  action,  suit, 
or  other  legal  proceeding  taken  for  the  recovery  thereof. 

And  as  regards  mines  and  minerals  within  the  same  manors  Limit  as  to 
it  is  enacted  by  section  73  of  the  same  act,  that  the  diike  shall  ^araandsub- 
not  sue  any  person  for  or  concerning  any  mines,  minerals,  stone,  stantial  work- 
er substrata,  in,  upon,  under,  or  of  any  lands,  manors,  or  tene-     °' 
ments  situate  in  the  county  of  Cornwall,  where  such  lands,  &c. 
shall  have  been  held  or  enjoyed  by  such  person  without  inter- 
ruption for  a  period  of  sixty  years  or  more  before  the  com- 
mencement of  the  action,  suit,  or  other  legal  proceeding  taken 
for  the  recovery  thereof,  and  the  mines,  minerals,  stone,  or  sub- 
strata thereof,  have  been  substantially  worked  and  gotten  at 
any  time  during  the  said  period,  by  the  person  who  has  so  held 
and  enjoyed  the  said  lands,  &c.,  and  such  minerals,  stone,  or 
substrata  have  not  been  at  any  time  during  the  said  period  of 
sixty  years  worked  and  gotten,  or  the  Toyalties,  &c.  thereof 
received  and  enjoyed  by  the  duke. 

And  in  the  74th  section  it  is  enacted,  that  the  duke  shall  not  or,  lOO  years, 
sue  any  person  for  or  concerning  any  mines,  minerals,  stone,  or  ^^stanti^^ 
substrata,  in,  upon,  imder,  or  of  any  lands,  &o.  situate  in  the  working. 
county  of  Cornwall,  when  such  lands,  &c.  shall  have  been  held 
or  enjoyed  by  any  person  (other  than  the  duke)  for  a  period  of 
100  years  before  the  commencement  of  legal  proceedings  in 
xespect  of  such  mines,  &c.,  without  interruption,  and  when  such 
mines,  minerals,  stone,  or  substrata  shall  not  have,  at  any  time 
during  the  said  100  years,  been  worked  and  gotten,  or  the  royal- 
ties, &o.  thereof  received  or  enjoyed  by  the  duke. 

The  distinction  between  the  73rd  section  and  the  74th  section 

appears  to  be,  that  the  owner  claiming  adversely  to  the  duke 

must  have  actively  worked  the  mines  to  entitle  him  to  the 

shorter  prescription  of  60  years  (sect.  73),  but  that  such  working 

by  him  is  not  at  all  necessary  for  the  longer  period  of  100  years 

•(sect.  74).  ~    ' 

i    And  as  regards  lands  alleged  tobtplong  to  the  duchy,  and  being  L™it  of  60 

other  than  the  lands  and  mines  within  or  under  the  said  assession-  lands  outside 

able  manors,  it  is  enacted  by  the  statute  23  &  24  Yict.  c.  63,  that  of  assession- 

''  able  manors. 
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Question — 
whether  the 
duke  is  bound 
by,  if  not 
named  in, 
statute. 


Question — 
■whether  the 
duke  is  en- 
titled to  be 
actor  in  any 
litigation. 


the  Nullum  Tempus  Act  (/)  sliall  apply  to  these  lands  as  fully 
as  the  same  act  applies  to  the  sovereign  in  like  manner  {mutatis 
mutandis)  as  if  the  duke  were  mentioned  in  the  last-mentioned 
act  in  all  places  where  the  sovereign  is  mentioned  or  referred 
to.  The  limit  of  time  prescribed  by  the  Nullum  Tempus  Act 
is  sixty  years.  And  by  the  subsequent  act,  24  &  25  Yiot.  c.  62, 
(amending  the  Nullum  Tempus  Act),  it  was  further  provided,  as 
regards  both  the  sovereign  (sect.  1)  and  the  prince  (sect.  2),  that 
(in  effect)  neither  of  them  should  bring  any  suit  for  any  manors 
or  hereditaments  (other  than  liberties  or  franchises)  after  sixty 
years'  adverse  enjoyment  next  before  such  suit,  by  reason  only  that 
the  same  manors  and  hereditaments  shall  have  been  in  charge 
to  the  crown  or  to  the  duke,  their  respective  predecessors  or  suc- 
cessors, or  stood  insuper  of  record  within  the  said  sixty  years. 

Save  and  except  so  far  as  the  Statutes  of  Limitation  above 
abstracted,  or  any  other  statutes,  refer  expressly  to  the  Duke  of 
Cornwall,  and  purport  to  bind  him,  the  decision  in  Lambert  v. 
Taylor  (g),  that  the  crown  not  being  expressly  mentioned  was 
not  bound  by  the  Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3,  or 
at  least  the  principle  of  that  decision,  would  probably  be  held  to 
apply  also  to  the  Duke  of  Cornwall.  But  this  is  uncertain;  and 
at  all  events  the  privilege  of  the  crown  and  (if  it  exists)  of  the 
duke  appears  to  be  a  personal  privilege  confined  to  themselves,  and 
not  extending  to  any  purchasers  or  other  persons  claiming  under 
them.  For,  in  a  case  of  Doe  d.  Wall  (aliter  Watt)  v.  Morris  (h) 
it  was  held,  that  a  conveyance  of  a  manor  by  the  commissioners 
of  woods  and  forests  on  the  part  of  the  crown  did  not  entitle  the 
purchaser  to  maintain  ejectment^  against  the  possessor  of  land 
inclosed  from  the  waste  of  the  manor  more  than  twenty  years  be- 
fore the  conveyance  without  leave  of  and  adversely  to  the  crown. 

In  the  Att.-Gen.  v.  Barker  (i)  it  appeared  that  the  Queen,  as 
lady  of  a  manor,  granted  to  two  licensees,  in  pursuance  of  certain 
alleged  manorial  rights,  power  to  enter  the  lands  comprised  in 
the  manor  and  to  search  for  and  carry  away  minerals,  making 
to  the  copyholder  and  terre-tenant  respectively  a  customary  com- 
pensation for  surface  damage.  The  licensees  entered  without 
the  consent  of  either  copyholder  or  terre-tenant  and  began 
mining  operations;  whereupon  the  terre-tenant  commenced  an 
action  of  trespass  against  them.  The  attorney-general,  on 
behalf  of  the  Queen  and  the  licensees,  then  filed  an  information 
and  bill  on  the  equity  side  of  the  Exchequer  against  the  copy- 
holder and  terre-tenant,  praying  that  the  rights  of  the  crown 


(/)  9  Geo.  3,  c.  16. 
Iff)  4B.  &C.  138. 


(A)  2  Scott,  276. 

(0  L.  E.,  7  Exch.  177. 
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within  the  manor  shoiild  be  declared,  and  that  the  action  of     Chap.  vi. 


trespass  should  be  restrained.  On  an  application  for  an  injunc- 
tion, in  accordance  with  the  prayer  of  the  iaformation  and  bill, 
it  was  held  that  the  rights  of  the  sovereign  being  involved  in 
the  proceedings  in  the  action,  the  sovereign  was  entitled  jure 
cororuB  to  be  actor  in  any  litigation  affecting  those  rights,  and 
that  the  iajunction  must  therefore  issue.  It  may  possibly  be 
that  the  Prince  of  Wales  as  Duke  of  Cornwall  would  have  the 
like  right. 

Sect.  4. — General  Management  of  Crown  and  Biichy  Lands. 

(A.)  Orown  Lands, — ^held  Jure  Coronm,  i.e.  being  Public  Crown  Lands : 

(1.)  Leasing  for  Thirty-one  Years  or  Three  Lives, — 1  Anne,  stat.  1, 

c.  7; 
(2.)  Building   and  Repaiiing  Leases  for  Ninety-nine  Years, — 34 

Geo.  3,  c.  75  ;  ' 

(3.)  Leases  of  Minerals,  &c., — ^reserving  either  a  Money-Kent  or  a 

Kent  in  Kind,  or  botb, — 48  Geo.  8,  c.  73 ; 
(4.)  General  Management  Act  (10  Geo.  4,  c.  60), — 

(a)  Leases  for  Thirty-one  Years ; 

(b)  Building  and  Repairing  Leases  for  Ninety-nine  Years  ; 

(c)  Leases  of  Minerals  at  Money-Rent  and  Rent  in  Kind ; 

(d)  Sales ; 

(5.)  Crown  Lands  Act,    1866  (29   &   30  Vict.   c.   62),— Leases  of 

Minerals ; 
(6.)  Crown  Lands  Act,  1873  (36  &  37  Vict.  -c.  36),— Mining  and 

Quarrying  Leases  for  Sixty-three  Years. 

(B.)  Crown  Lands, — held  Jure  Suo  Ipsius,  i.e.  being  Private  Crown  Lands : 
(1.)  Definition  of  Private  Estates  of  Crown, — Crown  Private  Estates 
Act,  1862  (25  &  26  Vict.  c.  37),  and  Crown  Private  Estates 
•  Act,  1873  (36  &  37  Vict.  o.  61)  ; 
(2.)  Eull  Powers  of  Alienation  by  Sale,  Lease,  Devise,  Grant,. &c., 
—Crown  Private  Estates  Act,  1862  (25  &  26  Vict.   c.  37), 
sects.  5 — 11. 

(C.)  Duchy  Lands, — 

(1.)  The  two  principal  Acts  are  the  Duchy  of  Cornwall  Act,  1844 
(7  &  8  Vict.  c.  65),  and  the  Duchy  of  Cornwall  Management 
Act,  1863  (26  &  27  Vict.  u.  49)  ; 
'        (2.)  Provisions  of  earlier  Statute, — 5  &  6  Vict.  c.  2  ; 

(3.)  Sales  until  13th  July,  1894,  either  for  a  Lump  Sum  or  for  a  com- 
mensurate Annual  Rent, — ^Act  of  1863,  sect.  3  ; 

(4.)  Purchase  of  Mines,  Minerals,  &c., — ^Act  of  1863,  sect.  8 ;  also 
sect.  9 ; 

(5.)  Mining  and  Quarrying  Leases,  with  full  Powers  of  Working,  for 
Thirty-one  Years,— Act  of  1863,  sects.  21—28  ; 

(6.)  Licences  to  Tenants  to  Demise ; 

(7.)  Provisions  for  Management, — 

(a)  Where  the  Duke  is  under  Age  ;  and 

(b)  Where  there  is  no  Duke,— Act  of  1863,  sects.  38  and  39 ; 
(8.)  Dealings  with  Minerals  apart  from  Surface,  in  cases  of  Ex- 
change,— ^Act  of  1863,  sect.  41. 


Sect.  3. 


I.  Crown  Lands, — being  (A.)  Public  Crown  Lands. 
The  statute  of  1  Anne  (stat.  1,  c.  7),  an  act  for  maintaining  the 
honour  and  dignity  of  the  crown,  by  its  5th  section,  after  reciting 
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that  the  land  revenue  for  the  support  of  the  crown  had  from 
time  to  time  heen  grievously  diminished  by  the  grants  and 
Eestramts  on  aKenations  of  former  sovereigns,  enacted  that  in  future  every 

alienation.  o      '  i       j 

grant,  lease,  or  other  assurance  of  the  crown  of  the  crown  lands 
shall  be  absolutely  void,  unless  it  be  made  for  some  term  or 
estate  not  exceeding  thirty-one  years,  or  three  lives,  or  for  some 
term  determiaable  on  any  number  of  (not  exceeding  three)  lives, 
computed  from  the  date  of  the  grant,  lease,  or  other  assurance, 
and  unless  it  be  at  the  ancient  or  most  usual  rent,  or  at  a  reason- 
able rent,  not  being  less  than  one-third  the  annual  value;  but 
by  sect.  6  a  repairing  lease  may  be  granted  for  fifty  years  at 
a  reasonable  rent. 

The  subsequent  statute,  34  Geo.  3,  c.  75,  "An  Act  for  the 
;feetter  Management  of  the  Land  Eevenue  of  the  Crown,"  by 
its  3rd  section  provided  (in  effect)  that  building  and  repairing 
leases  of  crown  lands  might  be  granted  for  niuety-nine  years 
computed  from  the  date  of  the  grant,  the  repairing  leases  being 
at  a  rent  not  less  than  two-thirds  of  the  reasonable  letting  value 
of  the  existing  buildings,  and  the  building  leases  at  a  reasonable 
ground-rent — ^what  is  reasonable  in  each  case  being  determiued 
by  the  Treasury.  No  fine  or  premium  is  to  be  taken  in  either 
ease.  And  by  the  19th  section  provision  is  made  for  the  sur- 
render of  subsistiug  leases  and  the  re-grant  of  other  like  leases 
for  the  like  terms  and  under  the  like  or  reasonable  conditions. 

The  statute  48  Geo.  3,  c.  73,  provides,  ia  its  26th  section^  with 
regard  to  miaes,  minerals,  and  quarries  belonging  to  the  crown, 
that  it  shall  be  lawful,  in  the  leases  to  be  granted  thereof  under 
the  before-mentioned  acts,  to  receive  in  lieu  of  a  money  rent 
such  share  of  the  produce  in  kind  or  such  rent  or  duty  upon  the 
quantity  or  value  of  such  produce  as  the  Treasury  shall  think 
proper. 

The  last-mentioned  statute  also  provides,  in  its  10th  section, 
for  the  sale  of  certain  manorial  rights  and  inconveniently 
scattered  lands  belonging  to  the  crown,  and  for  the  investment 
of  the  proceeds  of  sale  in  consols.  The  same  statute  also  sim- 
plifies the  powers  of  leasing  crown  lands  conferred  by  the  acts 
before  mentioned;  and  lastly,  it  contains  provisions  for  the 
exchange  of  crown  lands  (sects.  28,  29),  and  for  the  enfranchise- 
ment of  copyhold  lands  held  of  crown  manors  (sects.,  13 — 16). 

The  principal  statute  for  the  management  of  the  crown  lands 
is,  however,  the  10  Geo.  4,  c.  50,  which  consolidates  the  previous 
enactments.  By  its  8th  section  it  places  the  crown  lands  under 
the  management  of  the  commissioners  of  woods  and  forests, 
whom  it  makes  subject  by  its  9th  section  to  the  control  .of  .the 


Special  pro- 
■risions  re- 
garding 
minerals. 


10Geo.4,o.50, 
— ^the  prin- 
cipal act. 
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Treasury.    It  contains  (in  addition  to  many  other  provisions)     Chap.  VI. 
the  following  general  provisions  regarding  the  alienation  and        ^'^'   ' 
leasing  of  crown  lands : — 

Leases  iaay  he  made  for  thirty-one  years  (sect.  22),  and  if  General  pro- 
for  hnilding  or  repairing  purposes  then  for  ninety-nine  years 
(sect,   23),  garden-ground  to  accompany  the  buildings  being 
lettable  for  the  same  term ;  the  leases  may  be  in  possession  or  in 
reversion  (sect.  26);   the  lessees  being  made  impeachable  for 
waste,  excepting  in  the  case  of  leases  of  mines,  minerals  and 
quarries  (sect.  27),  and  a  rack-rent  being,  as  a  general  rule^ 
reserved  (sect.  28) ;  but  in  the  case  of  building  leases  a  nominal 
rent  for  the  first  three  yeaxs,  with  or  without  a  fine,  is  authorized 
(sects.  30,  31) ;  and  with  regard  to  mines,  minerals  and  quarries.  Special  pro- 
either  an  annual  money  rent  or  any  annual  money  rent  and  larding^' 
such  share  of  the  produce  in  kind,  or  such  rent  or  duty  upon  minerals. 
the  quantity  or  value  of  the  produce,  as  the  commissioners  thiak 
fit  (sect,  33). 

Sales  may  likewise  be  made  (sect.  34),  and  the  proceeds  of    . 
sale  are  applicable  as  in  the  act  expressed  (sects.  35 — 41).     Ex- 
changes are  likewise  authorized,  with  or  without  money,  by  way 
of  equality  of  exchange  (sects.  42 — 44),  and  the  lands  received 
in  exchange  may  be  re-sold  (sect.  51). 

By  the  Crown  Lands  Act,  1866  (29  &  30  Vict.  o.  62),  it  is  CrownLands 
enacted  (sect.  7)r —  ' 

"  That  from  and  immediately  after  the  31st  December,  1866,  all  tlie  Foreshore, — 
shares,  rights  and  interests  of  the  crown  of  and  in  the  shore  and  bed  of  special  provi- 
the  sea,  and  of  every  channel,  creek,  bay,  estuary,  and  of  every  navigable  ?ioi>s  regard- 
river,  qf  the  United  Kingdom  as  far  up  the  same  as  the  tide  flows  (and  ingmiaerals 
which  are  afterwards  in  the  act  called  for  brevity  the  foreshore),  except  '^'^'i®^- 
as  in  ih.6  act  provided,  shall,  subject  to  the  provisions  of  the  act,  and 
subject  also  to  such  pubho  and  other  rights  as  by  law  exist  in,  over  or 
afleoting  the  foreshore  or  any  part  thereof,  be  under  the  management  of  Surface  of 
the  board  of  trade,  in  lieu  of  the  commissioners  of  her  Majesty's  woods  foreshore 
and  forests,  in  whom  they  had  previously  been  vested  by  the  act  10  Geo.  4,  vested  in 
0.  50;  but  it  is  expressly  provided  by  the  act  (sect.  21),  that  nothing  in  board  of 
the  act  shaU  apply  to  any  beds,  seams  or  veins  of  coal  or  stone,  or  any  trade, 
metallic  or  other  mineral  substances  in  or  under  the  foreshore,  or  to  any  lyrinerals 
mines  or  quarries  thereof,  but  the  same  shall  continue  and  be  vested,  held  ^^a^er  fore- 
and  enjoyed  as  if  this  act  had  not  been  passed,  [iiempe,  under  10  Geo.  4,  shore  left  in 
C..50,  iu  and  by  the  commissioners  of  her  Majesty's  woods,  forests  and  commissioners 
land  revenues  upon  trust  for  the  Queen  as  such.]    And  it  is  provided  by  of  woods,  &o. 
sect.  2.  of  the  act,  that  one  moiety  of  the  net  annual  income  of  the  land  Land  revenue 
revenue  of  the  crown  received  in  respect  of  any  coal,  ironstone,  or  mineral,,  from  mines — 
stone,  slate,  clay,  gravel,  sand  or  chalk,  or  of  any  substance  obtained  by  half  capital 
mining,  quarrying,  or  excavating,  shall  be  treated  as  capital,  and  the  and  half  in-' 
residue  thereof  as  income.    And  it  is  provided  by  sect.  22  that,  subject  to  come, 
the  provisions  of  the  act,  all  persons  for  the  time  beiag  entitled,  in  right  Rights  of 
of  or  under  the  crown,  to  or  to  the  management  of  any  beds,  seams,  veins,  entry  on  fore- 
mines  or  quarries  as  aforesaid  in  or  under  the  foreshore,  or  in  or  under  shore  for  min- 
any  lands  immediately  adjacent  thereto,  and  their  respective  tenants,  ing  purposes, 
may  take  into  possession,  or  use  or  pass  through,  over  or  under,  any 
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Chat.  VI. 
Sect.  4. 

Incidental 
rights  of 
working 
mineraiis. 


Crown  Lands 
Act,  1873 : 
Power  to  lease 
mines  for  63 
years,  subject 
to  such  con- 
ditions as 
commissioners 
of  woods,  &o. 
and  the  trea- 
sury think  fit. 


portion  of  tlie  foreshore  iiiicler  the  management  of  the  board  of  trade,  m 
order  to  do  all  or  any  of  the  following  things,  namely : — 

To  make  or  sink  any  pits,  shafts,  adits,  drifts,  levels,  drains,  water- 
courses, pools  or  embankments ; 
To  make,  lay,  place,  use  and  repair  any  spoil  banks,  roads,  ways, 

brooks  and  banks ; 
To  make,  erect  and  repair  any  lodges,  shafts,  steam  and  other  engines, 

buildings,  works  and  machinery  ; 
To  do  any  such  other  acts  as  are  for  the  time  being  necessary  or  con- 
venient for  working,  searching  for,  digging,  raising,  carrying 
away,  dressing  or  making  merchantable  the  coal,  stone  or  other 
substances  aforesaid ; 
giving  to  the  board  of  trade  at  least  two  months'  previous  notice  in 
writing  of  the  intention  to  exercise  the  powers  of  this  section  (stating  the 
nature,  extent  and  duration  of  the  proposed  interference  with  the  f oreshor^, 
and  doing  as  little  damage  as  may  be  in  the  exercise  of  those  powers,  and 
making  full  compensation  to  all  persons  interested  for  all  damage  sus- 
tained by  them  by  reason  or  in  consequence  of  the  exercise  of  such 
powers,  the  amount  and  application  of  such  compensation  to  be  deter- 
mined in  manner  provided  by  the  Lands  Clauses  Consolidation  Act,  1845, 
the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  or  the  Eailways 
Act  (Ireland),  1851,  and  any  act  amending  those  acts  respectively  (as  the 
case  requires),  for  determination  of  the  amount  and  application  of  com- 
pensation for  lands  taken  or  injuriously  affected. 

But  it  is  provided  in  sect.  23,  that  nothing  in  the  act  shall  authorize 
any  person,  and  it  shall  not  be  lawful  for  any  person,  to  sink,  drive  or 
make  any  pit,  shaft,  adit,  drift,  level,  drain,  watercourse,  pool  or  embank- 
ment, so  as  to  injure,  weaken  or  endanger,  or  be  likely  to  injure,  weaken 
or  endanger,  any  pier  or  other  structure  on  or  near  the  foreshore. 

And  it  is  provided  in  sect.  24,  that  the  persons  for  the  time  being  exer- 
cising the  powers  conferred  by  the  foregoing  provisions,  or  any  of  them, 
shall  make  and  maintain  all  works  and  conveniences  necessary  or  proper 
for  the  safety  and  acconmiodation  of  the  public. 

By  the  Crown  Lands  Act,  1873  (/c),  sect.  4,  the  powers  of 
leasing  given  hj  the  act  10  Greo.  4,  c.  50,  is  extended  to  enahling 
the  commissioners  of  woods  and  forests,  with  the  consent  of 
the  treasury,  to  grant  or  agree  to  grant  leases  of  any  mines, 
minerals,  or  other  metallic  or  non-metaUic  suhstances  or  suhstrata 
ohtained  by  mining,  quarrying,  or  excavating  for  any  term 
of  years  not  exceeding  sixty-three  years  from  the  date  of  the 
lease  or  agreement,  and  such  term  may  be  concurrent  with  the 
unexpired  residue  of  any  existing  term.  Every  such  lease  or 
agreement  is  to  be  made  with  such  conditions  and  such  reserva- 
tions by  way  of  or  in  lieu  of  rent  or  other  consideration,  and  to 
be  subject  to  such  covenants  and  stipulations  as  the  commis- 
sioners, with  the  consent  of  the  treasury,  approve.  But  nothing 
in  the  section  contained  is  to  apply  to  any  mine  of  gold  or 
silver. 


I. — Croim  Lands, — being  (B.)  Private  Oroicn  Lands. 
Definition  of        By  the  Crown  Private  Estates  Act,  1862  {I),  the  properties 
orcro^^^*^*^^  of  tlie  crown  which  are  to  be  deemed  private  estates  are  defined 

{k)  36  &  37  Vict.  c.  36.  (?)  25  &  26  Vict.  c.  37. 
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in  the  1st  section  as  being  all  manors,  lands  and  hereditaments     Chap.  VI. 
whatsoever  situate  in  England,  Scotland,  or  Ireland,  or  any  of        ^°^"  ^" 
the  dominions  of  the  crown,  already  theretofore  acquired  by 
the  Queen,   or  to  be  thereafter  acquired  by  the  Queen,  her 
heirs,  or  successors,  out  of  any  moneys  applied  for  the  use 
of  the  privy  purse,  or  any  other  moneys  not  appropriated  to  the 
public  service,  and  also  all  such  manors,  lands  and  heredita- 
ments whatsoever  situate  as  aforesaid  already  heretofore  come 
to  the  Queen,  or  hereafter  to  come  to  the  Queen,  her  heirs  or 
successors  by  gift,  devise,  or  descent  from  any  person  not  haviug 
been  king  or  queen  of   England,  and  also  all  such  manors, 
lands  and  hereditaments  whatsoever  situate  as  aforesaid  that 
are  the  private  property  (legal  or  equitable)  of  the  sovereign  at 
or  immediately  before  his  or  her  succession  to  the  throne.     And  All  the  inei- 
by  sects.  5 — 11,  the  incidents  of  property  in  private  hands  are  simple  o-sn^er. 
annexed  to  the  private  estates  of  the  crown,  in  the  fuUest  degree 
.  both  of  enjoyment  and  of  liability. 
■    And  by  the  Crown  Private  Estates  Act,  1873  (m),  the  before-  Further  defi- 

mentioned  Act  of    1862  has  been   explained   and  amended,  "^t^""  ?^,P""„ 
•     11-1  ii-'/T-i/i  1      vate  estates  01 

particularly  m  that  part  of  it  which  (as  above  set  out)  speaks  crown. 

of  lands  come  or  to  come  by  gift,  devise  or  descent  from  any 
person  "  not  having  been  king  or  queen  of  England,"  it  being 
enacted  by  the  Act  of  1873  that  all  the  provisions  of  -the  Act 
of  1862  above  set  out  shall  extend  and  apply  to  all  manors, 
lands  and  hereditaments  whatsoever  situate  as  in  the  last- 
mentioned  act  expressed,  which  under  and  by  virtue  of  any 
gift,  devise  or  disposition  made  by  her  Majesty,  or  by  any 
of  her  heirs  or  successors,  of  any  part  of  her  or  his  private 
estates  shall  become  vested  in  any  person  who  may  at  the  time 
of  such  vesting,  or  at  any  time  afterwards,  be  or  become  king 
or  queen  of  England,  unless  in  and  by  the  instrument  giving, 
devisiag  or  disposing  of  the  same  an  intention  shall  be  ex- 
pressed that  such  manors,  lands  or  hereditaments  shall  not 
be^  or  after  the  accession  of  any  person  entitled  thereto  to  the 
crown  continue  to  be,  held  as  such  private  estates ;  and  by 
sect.  2  of  the  Act  of  1873,  the  3rd  sect,  of  the  Descents  Act, 
1834  (n),  whereby  the  heir  becoming  devisee  takes  by  the  devise 
and  not  by  descent,  is  extended  to  the  crown,  as  regards  the 
private  estates  of  the  crown. 

The  two  statutes  lastly  before  stated  may  be  taken  to  have 
superseded  the  two  earlier  statutes,  39  &  40  Geo.  3,  o.  88,  and. 
4  Geo.  4,  c.  18,  which  had  the  same  or  similar  objects  in  view, 
but  which  were  of  a  much  more  limited  character. 

W  36  &  37  Vict.  c.  61.  («)  3  &  4  'WiU.  4,  o.  106. 
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^^j.  Y'  II.— (C.)  Duchy  Lands. 


The  statutes  of  principal  importance  regulating  tlie  manage- 
ment of  these  lands  are  the  Duchy  of  Cornwall  Act,  1844  (o), 
and  the  Duchy  of  Gomwall  Management  Act,  1863  {p). 
Mining  leases       By  an  earlier  act  (5  &  6  Vict.  sess.  2,  c.  2),  proYision  had  been 
pealed  act,  5    made  for  leasing  (among  other  hereditaments  parcel  of  the  duchy 

6  6  Vict.  sess.  lajiijg)   the  mines  and  minerals  within  and  under  the  duchy 

lands,  and  for  the  improvement  generally  of  the  waste  lands  of 
the  duehy,  by  cultivation  and  by  the  working  of  minerals  and 
otherwise ;  but  that  act  has  been  repealed  by  the  Duchy  of 
Cornwall  Management  Act,  1863. 

7  &  8  Vict.  By  the  Duchy  of  Cornwall  Act,  1844  (§'),  general  powers 
ral'^pr^sions  ^^'"^  given  f Or  the  sale  of  the  lands  of  the  duchy ;  also  for  the 
as  to  minerals,  enfranchisement  of  copyhold  and  customary  lands  held  of  the 

duchy;  but  it  is  provided  (sect.  2),  that  the  enfranchisement 
shall  be  made  subject  to  (among  other  things)  such  rights  and 
powers  to  enter,  get,  carry  away  and  dispose  of  any  mines, 
minerals,  stones  and  substrata  which  shall  be  excepted  or 
reserved  upon  the  enfranchisement.  By  the  26th  section  it  is 
enacted,  that  his  royal  highness  the  duke  may  grant  licences  to 
his  copyhold  and  customary  tenants  to  demise  for  twenty-one 
years  certain. 

The  last-mentioned  act,  which  was  passed  during  the  minority 
of  the  prince,  has  been  to  a  great  extent,  if  not  entirely, 
superseded  by  the  Act  of  1863  (next  hereinafter  stated),  and 
which  was  passed  in  the  session  next  after  the  prince  attained 
his  majority. 
26  &  27  Vict.       By  the  Duchy  of  Cornwall  Management  Act,  1863  (r),  which 

(1     ^Q  0*6116-  1  >    /  ' 

ral  scheme  of.  repealed,  as  we  have  seen,  the  before-mentioned  act,  5  &  6 
Yict.  sess.  2,  c.  2,  provision  has  been  made  for  the  following 
principal  matters : — 

(1.)  The  sale  of  duchy  lands ; 

(2.)  The  enfranchisement  of    copyhold  lands  held  of  the 

duchy ; 
(3.)  The  leasing  of  duchy  lands,  including  mines  and  quarries,, 

whether  opened  or  unopened ; 
(4.)  The  licensing  of  copyholders  of  the  duchy  to  demise  \. 

and 
(5.)  The  exchange  of  minerals  in  or  under  duchy  lands,  and 
with  or  without  the  surface,  in  pursuance  and  for  the 
purposes  of  the  General  Inclosure  Acts. 

(o)  7  &,8  Vict.  c.  65.  U)  7  &  8  Vict.  c.  65 

{p)  26  &  27  Vict.  c.  49.  \r\  26  &  27  Vict.  c.  49. 
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Most  of  these  sutjeots  receive  a  common  treatment  in  the     Chap.  VI. 
act,  and  it  will  he  most  convenient  to  treat  of  them  here  also  in       ^™''^" 
common. 

By  sect.  3,  the  duke  is  authorized,  -witMii  thirty-one  years  from  the  Sales  and 
13th  July,  1863,  to  dispose  of  by  way  of  sale  or  (in  the  case  of  copyhold  enfranchise- 
and  customary  lands)  by  "way  of  enfranchisement,  either  absolutely  or  for  meuts  till 
a  limited  period,  any  lands  of  the  duchy,  subject  to  any  reservations,  and  J^^^  IS^i. 
in  consideration  either  of  a  gross  sum  or  of  an  annual  sum,  or  of  both  a 
gross  and  an  annual  sum,  the  annual  sum  to  be  commensurate  in  duration 
vith  the  estate  disposed  of,  and  to  be  charged  upon  the  lands  aliened. 

By  sect.  8,  aU  gross  sums  of  money  to  be  received  on  any  such  disposi-  Proceeds  of 
tion  as  aforesaid  may  be  applied  (after  satisfying  costs,   charges  and  sale,  cfec.  may- 
expenses  of  sale  or  enfranchisement)  in  the  payment  of  the  purchase-  T^^  mvested  in 
moneys  of  any  manors,  lands  or  bereditaments,  mines  or  minerals  or  *^^  purchase 
rights  of  mining,  and  oiiierwise  in  or  towards  the  general  improvement  of  °^  ™™es. 
the  existing  duchy  lands. 

By  sect.  9,  an  annuity  may  be  given  to  landholders  and  copyholders  Commutation 
holding  of  tiie  duchy  in  lieu  of  their  holdings,  and  commensurate  with  for  annual 
the  estate  or  interest  in  such  holdings  which,  but  for  this  commutation,  sum. 
they  would  have  had. 

By  sect.  21,  it  is  rendered  lawful  for  the  duke  under  seal  of  the  ducty  Mining  leases 
to  demise  any  manors,  lands  and  hereditaments  (including  mines  and  for  31  years, 
quarries,  whether  opened  or  not,  with  power  for  the  lessee  to  work,  get, 
carry  away  and  dispose  of  the  minerals  found  therein,  and  to  do  all  acts 
necessary  or  expedient  for  working,  getting,  carrying  away,  and  disposing 
of  the  same  minerals  or  any  of  them)  for  any  term  or  terms  of  years  not 
exceeding  thirty-one  years  in  possession  but  not  in  reversion,  so  that  upon 

every  such  demise when  the  subject-matter  thereof  shall 

consist  of  mines  or  minerals  there  shall  be  reserved  a  reasonable  amount 
of  rent,  royalty,  dues,  toll  or  dish,  without  taking  any  fine  or  considera- 
tion in  the  nature  of  a  fine.  And  by  sect.  23,  fines  may  be  taken  in 
special  cases ;  and  by  sects.  26 — 28,  proyision  is  made  for  the  surrender 
of  old  upon  the  grant  of  new  leases. 

By  sect.  34,  any  actions  for  enforcing  specific  performance  of  any  con-  Specific  per- 
tracts  for  the  purposes  aforesaid  are  to  be  brougtt  against  the  keeper  of  formance. 
the  records  of  the  duchy  and  not  against  the  duke  personally. 

By  the  35th  section,  amending  the  25th  section  of  the  above-mentioned  Licences  to 
act  (7  &  8  Vict.  c.  65),  the  licences  to  demise  therein  referred  to  may  be  demise, 
granted  by  the  steward  of  the  manor  of  which  the  parcels  to  be  demised 
are  held,  according  to  the  mode  that  is  usual  in  the  manor ;  and  the  pro- 
vision is  not  to  be  deemed  restrictive  of  the  previous  use  and  custom  of 
the  manor  as  regards  the  granting  of  these  Kcenoes  to  demise. 

By  the  38th  and  39th  sections  of  the  act,  provision  is  made  for  the  Persons  to 
exercise  of  the  powers  of  management  contained  in  and  conferred  by  the  exercise  the 
act  in  the  cases  foHowing,  viz. :  powers  of 

(1.)  When  the  Diike  of  OomwaH  for  the  time  being  is  under  twenty-  ^' 

one  years  of  age, — iu  which  case  the  sovereign,  as  guardian  of 
the  infant  duke,  is  to  exercise  the  aforesaid  powers  personally  or 
by  deputy. 

(2.)  When  there  is  no  Duke  of  Cornwall  for  the  time  beiug, — in  which 
case  the  sovereign  may  appoint  commissioners  (not  fewer  than 
three  nor  more  than  five)  to  exercise  the  powers  aforesaid  for 
the  Crown's  own  benefit. 

And  by  the  41st  section  of  the  act,  it  is  enacted  that  the  powers  vested  Exchanges 
in  the  Inclosure  Commissioners  for  England  and  Wales  by  "The  Inclo-  under  the 
sure  Acts "  shall,  as  to  any  exobange  aflEecting  the  possessions  of  tie  General  In- 
ducby,  be  deemed  and  construed  to  authorize  a  dealing,  for  the  purpose  of  closure  Acts, 
such  exchange,  with  mines  and  minerals  and  rights  in  respect  of  mines 
and  minerals,  either  with  or  without  any  dealing  with  the  ownership  of 
the  surface. 
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Chap.  VI. 
Sect.  5. 

Sect.  6.— Stannary  Courts,— their  Jurisdiction  and  Procedure. 

(1.)  Origin  of  Courts. 

(2.)  Statutes  conferring  and  defining  tteir  Jurisdiction. 

(3.)  Suits  between  Tinner  and  Tinner. 

(4.)  Suits  between  Tinner  and  Stranger. 

(5.)  ProTisions  of  Procedure  Act,  1869. 

(6.)  New  Procedure  of  1876. 

It  is  proposed  in  tlie  present  section  to  give  an  outline  of  the 
procedure  iu  the  Stannary  Courts, — ia  all  matters  other  than 
the  winding-up  of  companies.  The  procedure  of  that  Court  ia 
matters  of  wiuding-up  will  he  found  dealt  with  in  the  section 
on  the  winding-up  of  mining  companies  in  general  (s) . 
Origin  of  the  The  Stannary  Court  or  (rather)  Stannary  Courts  were  first 
Court. '^  granted  to  the  tinners  of  Cornwall  and  Devonshire  by  the 
charters  before  mentioned  of  33  Edw.  1.  The  jiixisdietion  of 
those  Courts  was  afterwards  defined  by  the  statute  16  Car.  1, 
c.  15 ;  and  the  legal  and  equitable  jurisdictions  of  the  Stannaries 
of  Cornwall  were  consolidated  in  one  Court,  as  to  all  matters 
relating  to  mines  of  tin  and  all  other  metals  within  that  county 
by  the  statute  6  &  7  Will.  4,  c.  106.  Subsequently,  by  sect.  32 
of  the  statute  18  Vict.  c.  32,  the  Stannaries  of  Devon  and  Corn- 
wall were  made  one  district  for  the  purposes  of  the  common  law 
and  equity  jurisdiction  of  the  Court.  The  procedure  has  been 
still  more  recently  amended  by  the  Stannaries  Act,  1869  {t), 
and  the  General  Rules  and  Orders  made  thereunder  (but  which 
principally  regard  appeals  from  the  vice- warden)  of  the  28th 
September,  1870.  Lastly,  by  the  Judicature  Acts,  1873 — 75, 
the  Appellate  Jurisdiction  Act,  1876,  and  the  Stannary  Pro- 
cedure New  Eules  and  Orders,  1876,  the  procedure  in  the 
Court  of  the  Yice-Warden,  and  on  appeal  therefrom,  has  been 
further  amended  and  very  considerably  simplified, — Shaving,  in 
fact,  been  brought  almost  into  entire  conformity  with  the  pro- 
cedure in  her  Majesty's  High  Court  of  Justice,  not  to  speak  of 
the  greater  facUity  of  appeal  afforded  by  the  last-mentioned  acts, 
and  the  greater  celerity  with  which  the  appeals  may  be  pushed 
through  under  their  provisions. 
Juriedictionof  The  Stannary  Courts  were  originally  instituted  for  the  con- 
(af Bet^e7  lenience  of  the  miners,  and  for  the  speedy,  effectual  and  in- 
tinnerand  expensive  settlement  of  mining  questions.  Accordingly,  the 
tinners  were  declared  by  the  charters  of  Edward  to  be  exempt 

(s)  Chap.  X.,  Sect.  9.  (f)  32  &  33  Vict.  c.  19. 
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from  the  ordinary  jurisdiction  of  the  general  Conrts,  except  in     Chai'.  VI. 
pleas  of  land,  life,  or  limb  («).  ™' ''' 


No  writ  of  error  lay  from  the  Stannary  Courts,  but  an  appeal 
might  be  brought  from  the  steward  to  the  vice- warden,  then  to 
the  lord  warden,  and  finally  to  the  privy  council  of  the  duke  (x). 

AU  labouring  tinners,  dressers,  smelters,  and  all  persons 
actually  employed  in  tin  works,  are  called  privileged  tinners  (y). 
AU  privileged  tinners  who  have  discontinued  their  workings, 
aH  officers  of  Courts,  owners  of  tin  works,  adventurers,  ptirchasers 
of  tin,  and  aU  others  that  intermeddle  with  tin,  are  called  tinners 
at  large  (z). 

With  respect  to  causes  arising  within  the  Stannaries,  or  re-  (b)Asbetweeu 
lating  to  tifl  or  tin  works,  the  privileged  tinner  can.  only,  by  stranger^  i.e. 
custom,  sue  and  be  sued  in  his  own  Court.     Tinners,  in  general,  ^^'^  person, 
must  also  proceed  against  each  other  in  the  same  place.     But 
they  may  sue  and  be  sued  hj  foreigners — (strangers  to  the  Stan- 
naries)— at  common  law  or  in  the  local  Courts,  at  the  election 
of  the  plaintiff  (a).     But  by  16  Charles  1,  c.  15,  s.  4,  if  any  de- 
fendant of  the  Stannary  Courts  shall  swear  that  he  is  not  a 
tinner,  he  may  be  discharged,  unless  the  plaintiff  shall  swear 
that  he  is  a  true  and  working  tinner,  and  that  the  cause  of  suit 
arose  vrithin  the  Stannaries,  or  concerning  tin  or  tin  works. 

But  the  local  Courts  have  no  jurisdiction  for  any  cause  of  (c)  Cause  of 
action  not  concerning  or  arising  in  the  Stannaries  (b).  All 
transitory  actions,  however,  of  this  nature,  between  tinners,  may 
be  brought  in  these  Courts,  or  at  common  law.  If  one  of  the 
parties  only  be  a  tinner,  the  action  may  be  restrained  by  prohi- 
bition. But  if  the  defendant  does  not  plead  to  the  jurisdiction 
of  the  Court,  and  judgment  is  given,  the  execution  is  good, 
unless,  by  the  plaintiff's  own  showing,  the  cause  of  action  arose 
out  of  the  Stannaries  (c). 

Courts  leet  are  directed  to  inquire  into  aU  offences  and  breaches 
of  the  customs  {d). 

The  Stannaries  are  defined  to  include  aU  places  where  some 
tin  work  is  situate  and  in  actual  operation  (e). 

It  had  been  formerly  much  doubted  whether  there  existed  in 
the  Stannaries  a  right  to  equitable  jurisdiction.    In  consequence 

(m)  i  Inst.  232,  229;  Adam's  case,  (a)  4  Inst.  230;  Eesolutions  of  the 

Cro.  Car.  333;  Eol.  314.  ~  Judges,  16  Cha.  1,  o.  15,  s.  6;  Att.- 

(x)  4  Inst.  230;  3  RoU.  183;  Tre-  Gen.  v.  Lambe,  11  Beav.  213. 
•vrynnard's   case,  4  Eliz.     See  Dyer,  (b)  Cook,  467;  Prohibition,  23,  293  ; 

376;  Vin.  Abr.  Courts;  but  see  6  &  7  Meta,  lib.  %  o.  7,  9. 
Wfll.  4,  e,  106,  s.  42.  {«)  4  Inst.  231 ;  Eesolutions  of  the 

(y)  Conv.    22   James    1,    12  ;     11  Judges;  but  see  6  &  7  WiU.  4,  u.  106, 

Cha.  1,  6;  4  Inst.  231;  2  EoU.  Eep.  s.  13,  infra. 
44.  (d)  Pearoe,  152. 

(a)  Conv.  11  Cha.  1,  5.  (e)  16  Cha.  1,  c.  15 ;  Pearoe,  146. 
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Chap.  VI. 
Sect.  5. 

(d)  Amend- 
ment of  the 
Stannaries' 
jurisdiction. 

18  Vict.  c.  32. 


Equitable 
jurisdiction. 


"Winding-up. 


of  some  decided  cases  (/),  the  Court  suspended  its  equitaHe 
proceedings,  which,  however,  have  heen  long  since  revived. 

The  whole  jurisdiction  and  proceedings  of  the  Stannary  Courts 
have  recently  undergone  a  complete  revision  by  the  general 
legislature  (g). 

The  jurisdiction  of  the  Court  of  the  Yice-Warden  is  extended 
to  the  county  of  Devon,  and  the  Stannaries  of  hoth  counties 
now  form  one  entire  district.  But  the  common  law  jurisdiction 
of  the  vice-warden  in  respect  of  causes  of  action  arising  in 
Devon  only  extends  to  matters  relating  to  mines. 

The  Court  of  the  Yice-Warden  is  declared  to  be  a  Court  of 
Eecprd,  to  be  held  at  Truro  at  least  once  in  three  calendar 
months,  and  to  be  open  to  all  barristers  and  aU  attdmies  of  any 
of  the  Courts  of  Westminster. 

The  equitable  jurisdiction  of  the  vice- warden  of  the  Stannaries 
is  extended  to  all  cases  arising  with  respect  to  the  working  or 
carryrQg  on  any  mine  worked  for  lead,  copper  or  other  metal 
or  metallio  mineral,  or  the  searching  for,  working,  smelting  or 
purifying  any  lead,  copper  or  other  metal  or  metallic  mitieral, 
as  fully  as  with  respect  to  tin  or  tin  mines.  It  also  extends  to 
non-metallic  minerals  found  in  the  same  mine  and  worked  by 
the  same  adventurers.  Plumbago  or  black  lead  is  declared  to 
be  a  metallic  mineral. 

The  Equity  Court  of  the  Stannaries  is  guided  by  the  same 
rules  of  equity  which  prevail  in  her  Majesty's  High  Court  of 
Justice  and  Court  of  Appeal  in  London  (/*).  The  local  Equity 
Courts  are  chiefly  used  for  arranging  the  calls  and  liabilities  of 
partnerships  in  cost-book  mines,  both  amongst  each  other  and 
with  respect  to  the  public.  The  mode  of  winding-up  an  insol- 
vent concern  is  cheap,  simple  and  efEectual.  In  accordance 
with  the  custom,  every  creditor,  having  an  equitable  lien,  may, 
on  petition,  procure  an  order  for  payment,  with  costs.  In  case 
of  non-payment,  a  sale  of  the  ores,  machinery,  materials  and 
effects  of  the  partners  will  be  decreed,  and  the  proceeds  divided 
amongst  the  creditors.  This  process  has  been  much  improved 
by  the  late  statute,  which  has,  in  case  of  deficiency  after  a  sale 
of  the  partnership  effects,  authorised  the  Court  to  proceed 
against  the  shareholders  as  contributories(«).  The  subject  of 
winding-up  receives  a  fuller  treatment  in  Chap.  X.,  Sect.  9,  of 
this  Treatise. 


(/)  See  Hall  v.  Vi-vian,  Smirke,  37 ; 
Vice  1).  Thomas,  Ibid.  1 ;  Oppy  v. 
Lord  De  Dunstanvilie,  Ibid.  38.  See 
Vin.  Abr.  Courts. 

(<7)  6  &  7  Wm.  4,  u.  106:  2  &  3 
Vict.  U..58;  18  Vict.  c.  32;  and  es- 


pecially the  Stannaries  Act,  1869  (32 
&  33  Vict.  c.  19),  and  the  New  Eules 
and  Orders  of  1876. 

(A)  Vice  V.  Thomas,  Smirke,  1. 

{«)  18  Vict.  u.  32,  SB.  4—10. 


STANNARY  COURTS — THEIR  JURISDICTION  AND  PROCEDURE.  1&7 

No  claim  afEecting  the  freehold  or  inheritance  of  any  person     Chap.  VI- 
can  he  entertained  hy  the  Court,  except  by  consent  of   the        ^'""  °' 


parties.    But  the  remedy  for  actions  of  debt  not  above  50^.  is  Claims  notex- 

■*■  .  ceeaing  50f. 

extended  to  actions  of  the  same  amount  founded  on  tort  or 

contract.      Mining  causes  may  be  removed  to  the  Stannary 

Court  from  the  County  Courts,  at  the  request  of  either  party. 

But  the  County  Courts  have  a  concurrent  jurisdiction  [k). 

All  the  proceedings  on  the  common  law  side  may  be  removed 
by  writ  of  certiorari,  on  showing  cause  that  an  impartial  or 
sufficient  trial  cannot  be  had. 

In  aU  cases  of  partnership  formed  on  the  cost-book  principle 
any  adventurer  may,  without  suit,  and  on  affidavit  showing 
sufficient  grounds,  compel  the  production  of  the  list  of  share- 
holders. 

Provision  is  made  for  the  eventual  establishment  of  a  separate 
Court  in  Devon. 

The  vice-warden  may  re-hear  and  vary  his  own  decrees;  and  an  Appeals  prior 
appeal  might  have  been  made  to  the  lord  warden,  who,  with  the  1875?^  '^' 
assistance  of  two  or  more  members  of  the  judicial  committee  of 
the  Privy  Council,  or  Judges  of  Equity  or  Common  Law  Courts 
at  Westminster,  might  affirm,  alter  or  reverse  any  decrees,  orders 
or  acts  of  the  vice-warden.  The  judgments  of  the  lord  warden 
had  to  be  transmitted  to  the  Court  of  the  Yice-Warden,  to  be 
carried  iato  effect,  and  were  subject  to  an  appeal  to  the  House  of 
Lords. 

The  Courts  of  law  held  before  the  stewards  of  the  respective  £?™*?.*  the  , 
Stannaries  are  now  held  before  the  vice-warden,  who  thus 
exercises  both  an  equitable  and  a  legal  jurisdiction.  The  latter 
jurisdiction  is  also  extended  to  all  the  other  miaes,  metals  and 
minerals  just  mentioned.  An  appeal  may  be  made  to  the  lord 
warden  in  the  same  manner  and  subject  to  the  same  final 
appeal  as  ui  equitable  cases.  But  no  appeal  in  any  case  is 
allowed  where  the  debt  or  damage  does  not  exceed  2QI.,  without 
question  of  jurisdiction  or  custom  {I). 

And  by  the  later  act  of  1869  (Stannaries  Act,  1869),  where  [^^'^'"^^ 
a  decree  or  order  of  the  Court  has  been  made  directing  any  of  the  stauna- 
the  f oUowing  matters,  viz. :  g  J  ^^f^; 

(1.)  The  payment  of  money ;  Viot.  o.  19. 

(2.)  The  production  of  documents ; 

(3.)  The  filing  of  documents ; 

(4.)  The  delivery  up  of  documents ;  and 

(5.)  The  delivery  up  of  property ; 

(A)  Newtoni!.  Nanoarrow,  19  L.  J.,       o.  95,  es.  67,  UI.  ■' 

N.  S.,  Q.  B.  3U.    See  9  &  10  Viot.  (0  18.  Viot.  c.  32,  s.  26. 
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Chap.  VI. 
Sect.  5. 

Enforcing  de- 
crees and 
orders. 

Writ  of  exe- 
cution for 
payment  of 
money. 


Attachment 
for  contempt, 
otherwise 
than  by  non- 
payment of 
money. 


Deposit  of 
security  on 


Restraining: 
fraudulent 
transfers,  &o. 


(i)  Further 
amendment  of 
the  jurisdic- 
tion under 
Eules  and 
Orders  of 
1876— as  to 
original 
actions ; 


the  person  against  whom  the  decree  or  order  has  been  made  is 
to  forthwith  comply  with  the  order,  without  any  demand  being 
first  made  upon  him,  and  without  the  necessity  of  any  further 
application  to  the  Court  (sect.  28). 

Where  any  decree  or  order  of  the  Court  is  to  be  enforced 
by  writ  for  that  purpose  sent  to  the  registrar  of  the  County 
Court,  the  successful  party  may  procure  the  issue  of  such  wnt, 
although  the  judgment  debt  exceeds  60/.,  provided  it  does  not 
exceed  250/.,  and  the  County  Court  to  which  the  writ  issues 
need  not  be  within  the  Stannaries'  jurisdiction  (sect.  29). 

In  case  any  person  subject  to  the  Stannaries'  jurisdiction  shall 
be  in  contempt  for  disobedience  of  an  order  (other  than  for  the 
payment  of  money),  a  writ  of  attachment  may  be  issued  in  the 
name  of  the  lord  warden  and  under  the  seal  of  the  Court,  to 
compel  his  obedience  thereto  (sect.  30). 

In  aE  oases  of  appeals,  in  addition  to  the  bond  required  by  18 
Yict.  c.  32,  s.  26,  a  deposit  of  20/.  is  also  to  be  made,  to  abide 
the  result  of  the  appeal  (sect.  32). 

A  transfer  of  shares  made  to  avoid  further  liability  thereon,  if 
made  colourably,  or  to  a  person  without  apparent  means  to  pay 
the  workiag  expenses  of  the  mine,  or  to  the  transferor's  menial 
or  domestic  servant,  is  declared  fraudulent,  and  need  not  be  re- 
cognized by  the  company  (sect.  35) ;  and  as  regards  the  sale  of 
mining  setts,  the  Court  may,  for  sufficient  equitable  reasons, 
grant  injunctions  restraiaiag  same  (sect.  36),  and  such  injunc- 
tions maybe  issued  in  cases  of  urgency  by  the  registrar  (sect.  37). 

New  rules  and  orders  regulating  the  procedure  in  the  Stan- 
nary Courts  (and  which  rules  and  orders  do  not  affect  the  wind- 
ing-up of  companies  hereiaafter  dealt  with)  were  issued  in  1876, 
imder  the  authority  of  the  act  18  Viet.  c.  32  and  the  Stannaries 
Act,  1869  (»j).  These  rules  and  orders  came  into  operation  on 
the  14th  March,  1876.  Following  in  the  line  of  the  Judicature 
reforms  of  1873 — 1875,  law  and  equity  are  to  be  administered 
concurrently;  and  all  actions  (with  immaterial  exceptions)  are 
to  be  commenced  by  a  proceeding  to  be  called  an  action.  The 
most  careful  compliance  with  these  rules  and  orders  beiag  of 
essential  importance  for  the  safe  and  inexpensive  conduct  of 
proceedings,  it  would  be  worse  than  useless,  if  it  were  not  also 
impossible,  to  present  a  brief  abstract  or  epitome  of  them  in  this 
place.  They  must  be  studied  in  the  authorized  edition,  which 
may  be  obtained  of  any  law  bookseller  in  a  separate  form;  but 
in  general  the  procedure  in  the  High  Court,  and  on  appeal  from 


(«»)  32  &  33  Vict.  0.  19, 


IMPEKIAL  MINING   RIGHTS   OF   FOREIGN   STATES.  199 

the  High  Court,  has  been  adopted  with  certain  necessary  changes    Chap.  Vl. 
in  the  Court  of  the  Vice-Warden,  and  on  appeals  therefrom.  ^°^'   ' 


Prior  to  these  acts,  the  appeal  from  the  vice-warden  lay,  as  and  under 
we  have  seen,  to  the  lord  warden,  assisted  by  two  or  more  Xcts'^^s-S 
assessors,  being  members  of  the  Judicial  Committee  of  her  and  Appellate 
Majesty's  Privy  Council,  or  Judges  of  the  High  Court  of  Act,  1876— as 
Chancery,  or  of  the  Superior  Courts  of  Common  Law,  with  an  *°  *PP^^i»- 
ultimate  appeal  to  the  House  of  Lords.    But  by  sect.  18  of 
the  Judicature  Act,  1873  («),  the  Court  of  Appeal  established 
by  the  act  has  transferred  to  and  vested  iu  it  all  the  jurisdiction 
and  powers  of  the  Court  of  the  Lord  Warden  of  the  Stannaries, 
assisted  by  his  assessors,  including  all  jurisdiction  and  powers  of 
the  lord  warden  when  sitting  in.  his  capacity  of  judge.     And 
under  sect.  2  of  the  Judicature  Act,  1875  (o),  and  sect.  3  of  the 
Appellate  Jurisdiction  Act,  1876  (^),  the  ultimate  appeal  is  to 
the  House  of  Lords  (q). 


>  The  most  proximately  Latin  Countries. 


Sect.  6. — Tlie  Imperial  Mining  Bights  of  Foreign  States. 

(I.)  Greneral  Similarity  of  Foreign  Mining  Laws. 
(2.)  Distinction  between  tke  Dominium  Strictiim  and  Dominimn  Utile. 
(3.)  General  Adoption  of  tlie  Decree  of  Gratian  with  minor  Modifica- 
tions. 
(4.)  Erst  Group  of  Foreign  Countries: 

IVanoe 

[Belgium] 

Spain 

Italj; 

Mexico 

Brazil 
(3.)  Second  Group  of  Foreign  Countries: 

j^^^^^    }   Tlie  less  proximately  Latin  Countries. 

(6.)  Third  Group  of  Foreign  Countries : 

Russia, — The  anti-Latin  or  Sclavonic  Country. 
(7.)  Fourth  Group  of  Foreign  Countries: 

United  States  of  America, — ^The  mixed  Latin  and  Teutonic 
Country. 

Although  the  author  did  not  consider  the  mining  laws  of  Reasons  for 
foreign  coimtries  of  sufficient  importance  to  embrace  them  in  §^f  fMe^ 
his  Treatise,  stiU  for  many  reasons  a  general  outline  of  their  mining  laws. 
leading  principles  is  desirable  in  any  book  on  modem  mining 
law  that  aims  at  completeness  and  practical  utility.     In  their 
general  features,  the  mining  laws  of  the  different  foreign  coun- 
tries are  not  very  dissimilar  to  each  other;  and  they  admit, 
therefore,  of  a  combined  treatment  to  a  considerable  extent. 
But  the  details  of  foreign  mining  laws  do  not  admit  of  any 

(«)  36  &  37  Vict.  u.  66.  (y)  See  also  Stannaries  Jurisdiction, 

(o)  38  &  39  Vict.  u.  77.  by  John   Batten,   of  Lincoln's  Ihd, 

{p)  39  &  40  Vict.  u.  89.  (1873,)  and  Locock  Webb's  Judicature 

Acts,  (1877,)  pp.  452—455. 
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Chap.  VI.     common  treatment,  being  as  numerous  and  also  as  minutely 
^^"^^  ^'      particular  as  are  the  corresponding  details  of  English  mining 
law(r).    In  their  general  features,  these  foreign  mining  laws, 
although  (as  we  have  said)  not  dissimilar  in  themselves,  are  in 
many  respects  remarkably  dissimilar  to  the  English  mining 
laws. 
General  state-      In  common  with  the  English  mining  laws,  the  mining  laws 
P8rial°^i^g  of  foreign  countries  (as  was  hinted  in  the  beginning  of  the 
rights.  first  section  of  this  present  chapter)  have  been  derived  from,  or 

at  aU  events  betray  an  otherwise  unaccountable  similarity  to, 
the  Eoman  law,  as  their  principal  and  original  source.  It  was 
pointed  out  in  that  section,  that  the  dominium  strictum,  i.e.  the 
proper  ownership  of  all  lands,  and  therefore  also  of  all  mines 
and  minerals,  was,  by  the  Eoman  law,  vested  in  the  State,  that 
is  to  say,  in  imperial  times,  in  the  emperor ;  and  that  the  private 
landowners,  so  called,  were  only  the  possessores  of  the  land, 
entitled  indeed  to  permanent  estates  and  interests  therein,  but 
which  estates  amounted  at  their  best  only  to  the  dominium 
utile,  i.e.  a  quasi-proper  ownership.  By  the  last-mentioned 
phrase  was  iatended,  and  by  our  translation  of  it  is  intended, 
an  ownership  which  the  possessor  could  describe  and  claim  as 
such  against  all  the  world,  other  than  and  except  Ms  lord  the 
emperor.  The  ownership  in  question  was  ia  fact  analogous  in 
a  nearly  complete  degree  to  the  ownership  of  the  copyholder, 
who,  although  not  seised  in  the  proper  sense  of  his  copyhold 
holding,  has  nevertheless  a  permanent  estate  therein,  and  is 
also  quasi-seised  thereof,  that  is  to  say,  he  is  seised  thereof  as 
against  all  the  world,  saving  and  excepting  only  his  lord.  And  it 
appears  that,  just  as  in  copyhold  lands  the  mines  and  minerals 
remained  the  property  of  the  lord,  although  they  might  be  in 
the  possession  of  the  tenant,  so  in  aU  lands  that  were  subject  to 
the  Eoman  law  the  mines  and  minerals  of  every  kind  were 
originally  retained  in  the  emperor  as  portion  of  his  demesne, 
although  the  imperial  rights  were  afterwards  relaxed,  and  finally 
(as  we  have  seen)  fixed  by  the  decree  of  the  Emperor  Gratian, 
and  the  confirmations  of  that  decree  that  were  made  by  subse- 
quent emperors.  We  have  seen  that,  as  so  finally  settled,  the 
Eoman  imperial  mining  rights  were  exclusive  of  any  rights  or 
interests  of  the  subject  ia  respect  of  the  gold  and  silver  mines ; 
but  that  the  imperial  rights,  in  the  case  of  the  other  mines  and 
minerals,  were  measured  by  the  Canon  Metallicus,  and  that,  sub- 

[r]  The  reader  (if  any)  who  has  any  for  Spain,  and  so  on ;  there  is  also  the 

desire  to  get  up  the  details  of  foreign  handy -work  of  Mr.  W.  A.  Harris  (1877) 

inimng  laws  should  consult  the  French  on  the  mining  laws  of  the  Unitco 

' '  Bainhridge ' '  for  France,  the  Spanish  States,  called  ' '  Titles  to  Mines. ' ' 
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ject  to  the  due  render  of  the  proportion  of  mineral  thereby     Chap.  VI. 

ascertained,  and  which  was  usually  one-tenth,  the  residue  of  U 

these  last-mentioned  minerals  was  the  property  of  the  subject ; 
the  landowner  mining  in  his  own  lands  free  of  all  other  charge 
or  render,  and  the  adventurer  mining  in  the  lands  of  others 
upon  render  to  him  or  them  of  a  further  proportion  of  the  pro- 
duce, and  which  was  usually  one  other  tenth.  We  have  seen 
that  the  English  law  presents  several  points  of  resemblance  to 
the  provisions  of  the  decree  of  Qratian ;  we  are  now  to  see  how 
far,  and  in  how  many  more  respects,  the  mining  laws  of  foreign 
countries  present  the  Kke  resemblances. 

For  the  purpose  of  better  showing  these  resemblances,  we  Imperial 
shall  commence  with  those  countries  which  have  been  of  dis-  of'^^i^a/ 
tinctly  Latin  origin,  and  nextly  take  the  Teutonic  nations,  and  States. 
thirdly  the  Sclavonic  nations,  and  lastly  take  the  United  States  -^"^  groups 
of  America — ^the  last-mentioned  country,  from  its  immediate 
Enghsh  parentage  and  its  large  retention  and  adoption  of 
English  laws,  being  primd  facie  likely  to  present  the  least  re- 
semblance to  the  Roman  law  and  (but  for  the  various  and  com- 
posite character  of  its  States)  the  greatest  resemblance  to  the 
English  law. 

Firstly,  in  France,  Spain,  and  Italy,  being  the  three  chief  First  group, 
countries  ia  Europe  of  directly  Latin  origin,  we  find  that  the  aireo%  LatL 
law  of  mines  presents  the  f oUowuig  general  features  of  similarity,  origin, 
that  is  to  say — ^the  right  of  property  and  of  possession  is  in 
the  State,  and  not  in  the  subject;  and  the  State  may  enter  and 
work  all  mines,  minerals,  and  quarries  by  its  own  servants,  or 
(and  this  is  the  more  constant  practice)  it  may  grant  them  as  a 
concession  either  to  the  landowners  m  whose  lands  they  are  situate 
or  to  any  adventurers  whatsoever,  whether  citizens  or  foreigners, 
upon  certaiu  terms,  includiug  a  render  to  the  State,  and  also 
compensation  to  the  private  landowner  for  surface  damage. 

Thus,  in  thor  case  of  France,  although  by  article  552  of  the  France. 
Code  Civil  or  Code  Napoleon  the  landowner  is  declared  to  have 
the  right  to  everything  above  and  everjHihing  below  the  surface, 
and  to  have  the  liberty  to  extract  from  his  pits  and  quarries 
{fouilles)  whatever  produce  they  are  found  to  yield,  yet  the 
right  and  liberty  in  question  are  in  the  now-stating  article  ex- 
pressed to  be  and  are  thereby  declared  to  be  and  made  subject 
to  the  statutes  and  regulations  regarding  mines  that  are  therein 
referred  to.  And  under  the  principal  statute  therein  referred 
to,,  being  the  law  of  the  21st  April,  1810,  the  property  in  mines 
and  minerals  is  declared  to  be  in  the  State,  and  these  properties 
cannot  be  explored,  i.e.  worked,  excepting  by  concession  from 
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.  Chai.  vi.     the  State.     The  landowner,  or  first  discoverer  even,  must  obtain 
"  such  a  concession.     The  last-mentioned  statute  is  to  he  read, 


however,  in  a  manner  that  is  consistent  with  the  unrepealed 
statute  of  the  28th  July,  1791,  which  recognizes  a  right  in  the 
landowner  to  aU  miaes  and  minerals  within  100  feet  from  the 
surface;  consequently,  witMn  that  distance,  miaes  and  minerals, 
and,  therefore,  also  quarries,  may  be  worked  by  the  landowner 
without  any  concession  from  the  State.  At  least  such  appears  to 
be  the  true  construction  of  the  article  and  statutes  in  question  (s). 

[Belgimn.']  [As  regards  the  small  State  of  Belgium,  contrary  influences 

have  been  at  work,  that  is  to  say,  the  Latin  jurisprudence  has 
been  largely  introduced  into  the  miriing  law  of  Belgium  through 
the  proximity  of  that  country  to  France,  and  from  the  circum- 
stance that  the  French  law  has  at  different  times  prevailed  in 
Belgium;  and,  on  the  other  hand,  the  Teutonic  spirit  of  the 
people  has  asserted  itself  not  iaeffectively  in  certain  provinces, 
e.  g.  in  Liege,  where  popular  mining  rights  analogous  to  the 
mining  customs  of  Cornwall,  &c.  have  been  established,  and  in 
Hainault,  where  the  private  landowners  have  asserted  privileges 
almost  as  exclusive  as  those  of  the  landowners  in  England.  But 
at  the  present  day,  the  working  of  mines  in  Belgium  is  almost 
entirely  regulated  by  modem  statutes,  which  recognize  the  right 
of  the  crown  to  grant  mining  concessions,  the  rights  of  the 
adventurer  to  work  mines,  paying  compensation  to  the  land- 
owner for  surface  damage,  and  the  preferential  rights  of  the 
landowner  to  work  in  his  own  lands  for  his  own  benefit,  subject 
only  to  the  control  of  the  State  {£)']. 

Spain.  And  in  the  case  of  Spain,  the  successive  mining  ordinances 

of  that  country  represent  the  sovereign  as  laying  constant  and 
exclusive  claim  to  all  mines  and  minerals  whatsoever,  whether 
gold  and  silver  or  other  and  baser  mineral  substances,  and 
wherever  situate,  whether  in  the  public  lands  or  in  the  lands  of 
private  landowners.  And  the  more  modem  legislation  of  the 
country  has  not  materially  departed  from  the  assertion  of  these 
exclusive  claims;  thus,  in  the  legislation  regarding  mines,  of  July 
6th,  1859,  aU  mines  and  minerals  are  declared  to  be  the  property 
of  the  State,  and  no  subject  has  any  right  to  work  them  save  under 
a  concession  from  the  State,  the  only  relaxation  of  the  crown 
rights,  that  the  now-stating  legislation  seems  to  make,  being 
the  exception  of  metals  found  in  scanty  and  casual  amounts  {de 
minimis  non  curat  lex),  and  the  exception  of  stones  and  stone- 
like substances  used  for  bmlding  and  similar  purposes.    But  this 

(s)  See  Dalloz  on  Mines;   Merlin's  (t)  See   Dalloz;    Chicora's  Mining 

Eepertoire  de  Jurisprudence.  Jurisprudence. 


IMPEEIAl   MINING   EIGHTS  OF   FOEEIGN   STATES.  203 

legislation  requires  (and  apparently  for  tlie  first  time  requires)  Chap.  VI. 
the  crown  grantee  to  make  compensation  for  surface  damage  to  ^'^'  ' 
the  surface  owner.  And  under  the  still  more  recent  legislation 
(that  of  the  years  1868  and  1871)  the  same  general  rights  or 
claims  of  right  in  the  crown  are  re-asserted,  although  from  the 
desire  of  the  king  to  revive  the  industries  of  the  State,  and 
among  them  its  mining  industries,  a  much  greater  facility  of 
concession  has  been  provided  (u). 

And  in  the  case  of  Italy,  the  law  appears  to  have  been  simply  Itali/. 
that  of  the  decree  of  Grratian,  occasionally  modified  in  particular 
States,  hut  the  modifications  invariably  being  in  extension  of  the 
rights  of  the  governing  prince.  It  was  not,  however,  until  the 
present  century  that  the  mining  industries  of  Italy  received  any 
considerable  development;  and  most  of  the  extant  legislation 
regarding  them  dates  from  some  time  subsequent  to  1800. 
That  legislation,  although  it  exhibits  foreign,  and  principally 
English,  influences  of  a  more  liberal  tendency,  yet  remains  true 
in  its  general  features  to  the  ancient  Eoman  law,  as  formulated 
in  the  decree  of  Grratian,  reserving  the  ownership  and  control  of 
minerals  to  the  State,  and  permitting  the  working  of  them  to 
the  subject  only  as  a  concession  from  the  State,  and  upon  certain 
terms,  including  a  render  to  the  State.  Thus,  under  the  mining 
legislation  of  1859,  and  which  is  applicable  to  the  greater  part 
of  Italy,  iQcluding  the  island  of -Sardinia,  mines  and  minerals 
may  be  granted  by  the  State  as  a  concession,  the  grantee  render- 
ing to  the  State  a  fixed  return  or  rent  of  20  centimes  per  acre, 
and  also  a  proportional  (or  tonnage)  rent  of  five  per  cent,  on  the 
net  amount  of  mineral  produced,  and  paying  also  to  the  surface 
owner  compensation  for  surface  damage. 

Again,  in  the  foreign  countries  that  have  been  settled  or  Mexico, 
colonized  by  Spain,  and  which  formerly  were  (and  some  of 
which  stUl  are)  the  possessions  of  Spain,  the  same  general 
features  of  mining  law  were  introduced  and  stni  to  a  large 
extent  prevail,  e.  g.  in  Mexico  and  in  South  America  generally- 
Thus,  in  Mexico,  the  ancient  Spanish  law  substantially  prevails, 
asserting  in  the  sovereign  or  sovereign  republic  an  exclusive 
right  to  every  species  of  mineral,  and  granting  that  right  to  the 
subject  by  way  of  concession  only;  and  the  subsequent  changes 
in  the  character  of  the  government  have  not,  even  to  the  present 
day,  materially  altered  or  affected  the  ancient  law.  Brazil  pre-  Brazil. 
sents  the  Kke  general  agreement  of  its  mining  laws  with  those 
of  Spain. 

(«)  See  Gramboa's  Mining  Law. 
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Chap.  VI.        Secondly,  in  the  case  of  Q-ermany,  where  liberty  has  been 
more  vigorous,  and  the  emperor  has  not  unfrequently  allied 


— C°mS.esrf  ^™-®®^*  "^i*^  t^6  people  in  opposition  to  the  sovereign  princes, 
Teutonic         we  find  that  the  imperial  mining  rights  were  not  of  the  like 

°"^™'  extensive  or  exclusive  kind  which  we  have  seen  accorded  to  the 

Germany.  .         .  ■  i      •     i      t    j  •  •    •      i,   j.        ^ 

sovereign  m  countries  oi  an  exclusively  Liatin  origin,  out  yet 

presented  unmistakable  resemblances  to  those  latter  rights  in 
very  considerable  degree.  Frederic  Barbarossa  was  the  first 
emperor  that  distiQctly  formulated  the  imperial  mining  rights 
in  Grermany,  and  he  appears  to  have  accepted  the  decree  of 
Gxatian  in  its  general  features,  reserving  one-tenth  of  the  net 
produce  to  the  State.  The  iinperial  rights  in  respect  of  nunes 
appear  to  have  become  at  some  subsequent  but  uncertain  date — 
probably  by  successive  grants  from  the  emperor — ^vested  in  the 
sovereign  princes  of  the  different  kingdoms  and  principalities; 
and  to  have  submitted  consequently  to  many  variations  of 
amount  in  the  different  mining  districts,  but  in  each  of  them 
the  mines  and  minerals  of  the  country  were  maintained  to  be 
inter  regalia.  The  sovereign  princes  also  made  concessions  of  the 
right  of  working  them  to  adventurers  generally,  whether  citizens 
or  foreigners,  the  grantee  rendering  certain  and  uncertain  ren- 
ders to  the  crown.  In  Prussia,  the  mines  and  minerals  are  the 
property  of  the  State,  which  the  State  may  (and  also  does)  grant 
to  private  individuals  (not  being  necessarily  the  landowners  or 
even  citizens  of  Grermany)  upon  terms,  the  principal  of  which 
are  the  render  to  the  crown  of  two  per  cent,  of  the  mineral  pro- 
duce, and  the  payment  to  the  surface  owner  of  compensation  for 
surface  damage.  But  in  certain  cases,  adverse  possession  or 
other  mode  of  acquisition  has  divested  the  right  of  the  crown,  and 
vested  the  mines  and  minerals  in  the  private  citizen  or  subject. 
Austria.  In  Austria,  the  like  general  law  prevails,  the  imperial  mining 

rights  having  been  admitted  in  the  ancient  laws,  and  being 
re-asserted  in  the  modem  legislation  of  the  present  century, 
excepting  where  adverse  possession  or  other  mode  of  acquisition 
has  divested  the  imperial  rights,  and  excepting  so  far  as  the 
desire  to  encourage  mining  industry  has  made  a  difference  in 
favour  of  the  subject. 

Third  group,        Thirdly,  in  the  case  of  Eussia,  it  is  uncertain  whether  the 

■ — Countnesof  .  .  ,       .    .  .   ,  .  ,  ,.  .      ,    , 

Sclavonic        imperial  mmmg  rights  ever  at  any  time  recognized  the  prmciple 

origin.  (jf  ^]jg  decree  of  Gratian ;  and  this  at  least  is  certain,  that,  at  the 

"**'"■  present  day,  the  imperial  rights  are  almost  precisely  similar  to 

the  present  rights  of  the  crown  in  Scotland,  being  confined  to 

mines  and  minerals  situate  within  the  public  domain  alone.    The 

private  landowners  have  asserted  an  exclusive  right  to  all  mines 
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and  minerals  whatsoever  situate  within  their  own  private  do-     Chat.  VI. 
mains,  even  to  the  gold  and  silver  mines  situate  therein,  the  ^' 

government  exercising  over  these  last-mentioned  mines  only  the 
exclusive  right  of  coinage,  but  which  right  does  not  interfere 
with  the  ownership  of  the  landowner  in  the  mineral  produce 
itself.  Consequently,  in  Russia,  the  State  as  regards  the  minerals 
within  its- domains,  and  the  private  landowner  as  regards  the 
minerals  within  his  domains,  each  of  them,  independently  of  the 
other,  make  grants  or  concessions  of  the  mines  by  way  either 
of  lease  or  licence  at  their  own  pleasure,  or  work  the  minerals  by 
themselves  directly  by  their  own  servants,  and  for  their  own. 
respective  proper  benefit. 

Fourthly,  in  the  United  States  of  America,  and  as  a  oonse-  Fourth  group, 
quence  apparently  of  the  laws  of  the  union  having  had  their  ^^^*of 
origin  in  the  English  laws  which,  prior  to  1776 — 82,  prevailed  America, 
in  the  States,  all  ownership  in  land  (and  consequently  in  minerals 
also)  is,  in  theory  at  least,  derived  from  the  government,  as  the 
successor  of  the  feudal  suzerain.  But,  subject  to  that  general 
ownership,  the  individual  States  have,  each  of  them  for  itself, 
regulated  in  a  more  particular  manner  the  ownership  of  the  pre- 
cious and  other  minerals  situate  within  the  State.  Consequently,  > 
the  law  of  mines  and  minerals  in  each  particular  State  is  to  be 
discovered  from  the  statutes  that  have  been  enacted  by  the  legis- 
lature of  the  State,  subject  (where  subject)  to  the  federal  legisla- 
tion (if  any).  Now,  very  considerable  diversity  prevails  in  the 
different  States  regarding  the  ownership  of  minerals.  Thus,  in 
Pennsylvania,  the  law,  like  that  of  Russia  and  of  Scotland, 
assigns  that  ownership  as  well  in  the  precious  metals  as  in  all 
other  minerals  to  the  private  landowner ;  on  the  other  hand,  in 
CaliEomia,  the  mines  of  gold  and  silver,  as  in  England  and 
generally  in  the  Continental  countries,  belong  in  theory  at  least 
to  the  sovereign,  i.  e.  federal  government ;  but  a  grant  of  lands 
in  that  State  by  the  federal  government,  unlike  the  corresponding 
grant  in  England,  carries  with  it,  as  does  also  the  like  grant  by 
the  State  of  Greorgia  of  lands  in  Greorgia,  the  precious  metals  and 
all  other  minerals.  Again,  the  laws  of  the  State  of  New  York 
reserve  to  that  State  all  mines  of  gold  and  silver,  and  also  all 
mines  of  other  minerals  containing  gold  or  silver  in  which  the 
proportion  of  the  baser  metal  is  under  two  equal  third  parts ; 
and  as  regards  all  other  mines,  being  the  mines  of  baser  sub- 
stances, these  belong  to  the  private  landowner;  or,  if  situate  in 
the  pubHo  domain,  they  belong  to  the  State,  so  that  New  York 
presents  an  almost  complete  similarity  in  these  general  features 
of  its  mining  law  to  the  mining  law  of  England.    In  the  other 
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Cms.  VI.     States  of  the  Union  there  appears  to  be  a  corresponding  diversity 

'-^ —  of  mining  law.     The  supreme  legislature  has  not  materially 

interfered  with  the  local  mining  laws  of  the  individual  States, 
but  has  provided  for  the  exploration  of  miues  within  those 
portions  of  the  lands  within  the  particular  States  that  are  public 
domain,  and  for  the  winning  and  workiug  of  the  minerals  that 
may  be  discovered  therein,  by  special  grant  thereof  (or,  as  it  is 
called,  miniag  patent),  the  grant  providing  for  a  certain  or 
uncertain  render  to  the  federal  government,  and  also  providing 
for,  and  as  far  as  possible  preventing,  interference  with  the 
surface  of  the  lands  that  is  in  agricultural  occupation,  and 
generally  all  surface  damages  (»). 

(v)  See  Harris  on  Titles  to  Mines  in  the  United  States  (1877). 
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CHAPTEE  VII. 

RIGHTS    OF  WAY,   AND   WATER   AND    OTHER    MINING 

RIGHTS. 

Sect.  1. — Implied  Surface  Rights. 

Sect.  2. — Special  Rights  of  Way. 

Sect.  3. — Special  Rights  of  Water. 

Sect.  4. — The  Prescriptive  Act. 


Sect.  1. — Implied  Surface  Rights. 

(1.)  These  Eights  arise  of  Necessity,  and  only  if  Necessary. 
(2.)  These  Bights  are  of  very  limited  Character  and  Extent. 
(3.)  General  Eights  of  Lord  over  Waste  of  Manor  are  more  extensive 

and  are  different  in  their  Character;  Sail  v.  Byron;  Zascelles 

Y.  Onslow. 

A  GEANT  or  exception  of  mines  confers  or  reserves  per  se  a  right  The  general 
to  work  theni  without  express  powers  for  that  purpose.  For  the  j^lioation  of 
law  will  not  permit  a  thing  to  be  given  without  itself  adding 
the  proper  means  of  possession  and  enjoyment  (a).  But  as  the 
law  will  not  authorize  acts  which  exceed  the  manifest  ohjeot  of 
the  grant,  it  becomes  necessary  to  iaquire  iato  the  limit  within 
which  these  acts  are  allowed.  In  leases  by  competent  owners, 
larger  powers  are  generally  given  than  would  be  implied  by 
law.  But  it  is  frequently  necessary  to  inquire  into  the  powers 
of  the  lessor  himself.  There  are  also  many  rights  connected 
with  the  due  enjoyment  of  mines  which  affect  neighbouring 
proprietors  and  inhabitants,  and  which,  therefore,  demand  care- 
ful conduct  on  the  part  of  the  mining  proprietors. 

As  a  general  rule,  the  bare  right  to  work  mines  will  be  accom-  (i)  What 
panied  with  the  right  to  use  so  much  of  the  surface  as  is  strictly  "g^*^.*°  "^^ 

^  ,  o  _       _  •'    01  surface 

necessary  and  reasonable  (5).     The  extent  of   this  right  may  implied  in  a 
often  be  determiaed  by  reference  to  the  usage  in  similar  pur-  ™™™&  S'^^^  ■ 
suits  (c) ;  and  an  owner  of  mines  will  not  be  limited  to  such 
appliances  only  as  existed  at  the  time  of  some  remote  grant ; 
but  he  may  freely  employ  the  means  of  modem  invention.    He 
win  be  entitled  to  erect  all  adequate  modem  machiaery,  as 


(a)  Shep.  Touch.  89.  (c).  See  Case  v.  The  Midland  Eail- 

(6)  Eogers  v.  Taylor,  1  Hurl.  &  N.      way  Company,    27    Beav.    247 ;     28 
828 ;  26  L.  J.,  Ex.  203.  L.  J.,  Ch.  727. 
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Chap.  VII.    ste'am-engines,  for  draining  the  mines,  and  for  drawing  the 
'    "   "    .  minerals  from  deeper  workings  (f^).  AH  such  rights  are  construed 


Kberally  in  favour  of  the  grantee.  Mining  operations,  like  all 
practical  and  mechanical  pursuits,  derive  gradual  improvement 
from  the  advancement  of  the  arts  and  the  discoveries  of  science. 
It  must  be  presumed  that  the  grantor  intended  to  give  the  right 
to  adopt  all  the  means  usually  employed  for  the  time  being  in 
such  enterprises.     But  all  expedients,  whether  old  or  new,  must 

(2)  Limited  jje  strictly  subservient  to  the  specified  purpose.  Thus,  a  mine- 
extent  of  im-  Owner  Cannot,  in  virtue  merely  of  his  common  right,  use  the 
nfflrts^™^^"^    surface  or  any  of  the  materials  of  the  land  for  changiag  the 

character  of  the  mineral  to  which  he  is  entitled,  as  for  converting 
for  sale  coal  iato  coke,  clay  into  bricks,  or  for  smeltiag  the 
metallic  ores,  much  less  for  any  further  purpose  of  manufacture. 
For  his  property  can  only  be  procured  ia  its  first  marketable 
state.  To  eilect  this  object  he  may  avail  himself,  subject,  often, 
to  the  concurrent  "rights  of  other  owners,  of  the  elements  and 
materials  afforded  by  the  land  iu  which  his  mines  are  found. 
Thus,  he  may  use  water  for  cleansiag  ores  and  for  machinery, 
make  channels  and  reservoirs,  and  make  and  repair  roads.  But 
this  right  does  not  extend  to  timber.  Thus,  an  action  of  waste 
was  brought  agaiast  a  lessee  of  the  land  for  felling  oak  trees  for 
the  use  of  open  mines.  It  was  held,  that  a  lease  gave  no  such 
impKed  power ;  and  that,  as  a  tenant  could  not  cut  wood  for  the 
repair  of  new  houses,  much  less  could  he  do  so  for  acts  which 
impoverished  the  inheritance  (e). 

(3)  Eights  of  It  has  been  seen  that  the  lord  of  a  manor,  by  general  custom, 
waste  or  ^^^  the  tenants,  by  special  custom,  may  be  entitled  to  the  mines 
common.         Jq  ^  waste  or  common.     In  either  case  there  will  be  the  same 

line  of  demarcation  between  the  acquisition  of  a  mineral  inmie- 
diately  vendible,  and  the  processes  carried  on  for  changing  its 
character.  Such  processes  are  quite  distinct  from  mining,  and 
are  often  carried  on  at  some  distance  from  the  mines,  and  as  a 
separate  branch  of  business.  But,  independently  of  this  distinc- 
tion, it  has  been  seen,  that  when  the  lord  is  entitled  to  the  mines 
of  commons,  he  may,  in  the  legal  and  proper  exercise  of  his 
right  to  work  them,  even  possibly  deprive  the  commoners  of  all 
participation  in  the  profits  of  the  common  (/).  But  this  right 
to  work  the  minerals  will  not  in  itself  authorize  him  to  exceed 
the  power  of  an  ordinary  commoner,  with  respect  to  the  erection 

id)  Dand  v.  Kingsoote,   6  Mee.  &  (e)  Lord  Daroy  ».  Askwith,  Hobart, 

W.  174,  fully  stated  in  the  next  sec-       234;  Hutt.  19. 

tion,  pp.  212,  219 ;   Dyee  v.  Hay,  1  (/)  But  see  HaU  v.  Byron,  L.  E., 

Macq.  H.  L.  Cas.  305.  4   C!h,   Div.   667,— remarks  of  HaU, 

V.-C,  stated  in  this  section,  infra. 
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of  smelting  or  refining  works.    This  object  must  he  aocomplished    Chap.  VIL 
upon  a  difEerent  principle,  -m.,  that  arising  from  the  paramount        ^™'   ' 


and  peculiar  authority  of  the  lord  over  common;  and  its  attain 
ment  will  depend  upon  the  extent  to  which  he  can  appropriate 
and  iaclose  the  common  lands  of  a  manor  without  the  consent 
of  the  other  commoners.  There  can  be  no  doubt  that,  by  special 
cuetom,  the  lord  may  iaclose  against  commons  of  every  descrip- 
tion {g).  The  lord  or  his  grantee  (h)  may  also  approve  part  of 
the  common  under  the  powers  of  the  statutes  20  Hen.  3,  c.  4,  and 
13  Edw.  1,  st.  1,  c.  46;  and  the  true  limit  would  seem  to  be, 
that,  ia  so  doing,  he  must  leave  a  sufficiency  of  common  for  the 
tenants  of  the  manor  (^).  This  sufficiency  is  a  question  of  fact 
for  the  jury,  and  to  be  determined  with  reference  to  the  rights 
of  all  interested,  and  the  actual  circumstances  of  the  case. 
Subject,  therefore,  to  this  restriction,  there  seems  no  reason  to 
contend  that  the  lord  of  a  manor  may  not  authorize  the  ap- 
propriation of  any  common  lands  for  the  erection  of  smelting 
works,  or  for  any  other  purposes.  But  the  Courts  wiU  require, 
on  his  part,  clear  evidence  to  show  that  the  rights  of  the  common 
have  not  been  improperly  interfered  with,  and  that  there  is  a 
sufficiency  of  common  left  for  the  commoners  (k). 

The  lessee  of  a  lord  of  the  manor  may,  of  course,  be  enabled 
to  exercise  similar  privileges. 

In  the  case  of  Sail  v.  Byron  {I),  the  decree,  after  declaring  Saii^.  JByrm, 
the  plaintiffs,  and  certain  other  persons  on  whose  behalf  they  betwe^°en° 
had  sued,  entitled  to  a  right  of  common  of  pasture  upon  all  the  oroaohmenton 
waste  lands  of  the  manor  of  C,  granted  an  injunction  to  re-  digging  for 
strain  the  defendant,  &c.  from  inclosing  any  part  of  the  then  ™™erals  m 
unenclosed  wastes,  and  also  from  carrying  away  the  loam  or 
soU  of  the  same  lands  to  the  injury  of  the  right  of  common 
thereinbefore  declared.     The  Court  (HaU,  V.-C),  in  the  course 
of  dehvering  judgment,  said,  with  reference  to  the  lord's  right 
,to  dig  loam,  gravel,  &c.  in  the  waste  lands,  that  the  onus  of 
proving  the  insufficiency  of  the  common  rested  with  the  tenant, 
and  not,  as  in  the  case  of  approvement,  with  the  lord.     The 
onus  prohandi  being  in  the  case  of  approvement  on  the  lord 
would  seem  to  arise  from  this,  that  the  lord  having  made  a 
grant  over  the  whole  waste,  his  right  to  inclose  is  treated  as 
a  right  conditional  upon  his  establishing  that  there  is  sufficient 
waste  left  for  the  tenant  to  enjoy  the  right  of  common  granted; 

(g)  Arlett  v.  Ellis,  7  Bam.  &  C.  Glover  v.  Lane,  3  T.  E.  445;  Grant 

3*6-  V.  Gunner,   1  Taimt.  438;   Arlett  v. 

ih)  Glover  v.  Lame,  3  T.  E.  445.  EUis,  supra ;  Drury  v.  Moore,  1  Stark. 

(fl  Sadgrove  v.  Eicby,  6  T.  R.  485  ;  102.    See  Badger  v.  Ford,  3  Bam.  & 

Shakespeare  ».  Peppiu,  6  T.  E.  748.  Aid.  153. 

(*)  Smith  -V.  Feverel,  2   Mod.  6 ;  [1]  L.  E.,  4  Ch,  Div.  667. 
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Lascelles  v. 
Onslow, — 
special  custom 
may  enlarge 
lord's  rights. 

Evidence  of 
sucli  special 
custom. 
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whereas,  as  regards  the  lord's  getting  marl,  that  is  by  virtue  of 
his  ownership  of  the  soil,  subject  only  to  the  tenants  complain- 
ing, if  they  can  establish  their  complaint,  of  his  unduly  availing 
himself  of  his  ownership  of  the  soil.  At  any  rate,  whatever  the 
reason,  whether  that  suggested  or  some  provision  in  the  statutes 
enabliag  the  lord  to  enclose,  e.  g.  Statute  of  Merton,  the  distiucr 
tion  poiuted  out  between  diggiag.  for  minerals  iu  the  waste  apd 
enclosiag  thp  waste  is  valuable  and  significant  in  itself. 

The  appropriation  by  the  lord  of  a  manor  of  portions  of  the 
common  by  lea,suig  them  for  brick-making,  to  such  a,n  extent 
as  to  exclude  the  commoners  from  their  rights  of  turbary  and 
estovers,  is  only  justifiable  (if  at  all)  under  a  special  >  custom. 
And  in  a  case  of  Lascelles  v.  Onslow  (m),  a  lease  qf  part  of  the 
common  in  1751  by  the  lord,  showing  that  anterior  to  that  date 
permanent  brick  kilns  and  buildings  had  been  erected,  beiilg  ia 
the  lease  demised  with  rights  to  enclose  and  dig,  was  received  ia 
evidence;  and  that  evidence,  coupled  with  the  subsequent  re- 
newals of  the  lease  at  its  expiration,  and  the  granting  of  other 
leases  of  parts  of  the  common  where -clay  was  found,  were  held 
sufficient  evidence  to  establish  the  custom,,  coupled  (as  they 
were)  with  the  fact  appearing  from  other  entries  ia  the  court 
roUs  that  during  all  that  time  the  commoners  were  fully  ajive 
to  their  own  interests.  And  the  evidence,  being  conclusive  against 
the  copyholders,  was  also  conclusive  agaiast  the  freeholders  of 
the  manor. 


Sect.  2. — Special  Eights  of  Way. 

(1.)  Implied  Eight  of  Way  inadequate. 

(2.)  Special  Grant  or  Exception  of  Ways.  ' 

(3.)  Right  to  Improved  Koad  under  Special  Right  of  Way, — Dmid  v. 
Kingscote, 

(4.)  No  Right  to  alter  Character  of  Way,  e.g.  from  am  Agricultural 
to  a  Mineral  Road — 


Wimbledon  Gammon  Conservators  v.  Dixon  ; 
Newcomen  v.  Coulson  ; 
Morris  v.  BraMwn. 
(5.)  Limits  of  Right  of  Way— as  regards  adjoining  Mines, — SmitJi  y. 


(6.)  Question,— Whether  apparent  Grants  of  Rights  of  Way  are  not 
Exceptions  out  of  the  original  Ownership — 
Graham  v.  Hamilton  [Duke) ; 
""  '-v.  mah: 


(7.)  Extent  of  Right  of  Way— is  a  Question  of  Construction  in  many 
Cases, — Fraud  v.  Hates. 

By  reason  of  the  limited  character  of  the  surface  rights  that 
are  implied  in'miaing  grants,  it  is  usual  in  the  case  of  aU  such 

(m)  25  W.  R.  496;  L.  R.,  2  Q.  B.  between,  lords  and  copyholders,!  see 
Div.  433.  Eor  further  authorities  on  Chap.  III.,  on  Copyhold  Lands,— 
the  effect  and  proof  of  special  customs      Minerals  within  or  under,  supra. 
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grants  to  reserve  or  except  express  powers  of  using  the  surface,    On^.jnx-- 

and  of  otiierwise  damaging  it,  and  in  particular  to  reserve  rights  L_J . 

of  -way  or  way-leave,  and  also  rights  to  the  use  of  water  and 
watercourses.  These  express,  rights  require  to  be  treated  sepa- 
rately, and  with  a  considerable  amount  of  detail. 


8: 


{I.)— Bights  of  Way. 

A  right  of  way  is  one  of  the  most  necessary  incidents  to  impHed  right 
a  right  to  work  mines,  and  as  such  it  will  be  implied.  Where  a  ^^^^ 
man,  having  a  close  surrounded  with  his  own  land,  grants  the 
close  to  another  in  fee,  for  liie  or  years,  the  grantee  shall  have 
a  way  to  the  close  over  the  grantor's  land,  as  incident  to  the 
gpant,  for  without  it  he  cannot  derive  any  benefit  from  the 
grant.  ,  So  it  is  where  he  grants  the  land  and  reserves  the  close 
to  himself  (»).  But  such  a  way,  being  a  way  of  necessity,  can 
comprise  no  more  than  the  circumstances  which  raise  the  impli- 
cation render  necessary,  and  it  is  a  good  answer  to  such  a  claim 
that  there  is  another  way  which  may  be  used ;  moreover,  the 
necessity,  must  (continue  up  to  the  time  of  the  alleged,  trespass  (o). 

But,  in  all  well-drawn- instruments  there  are  express  powers  Express  grant 
with  respect  to  ways ;  or,  speaking  more  accurately,  ways  are  °i^  ^t^i^r^f^"" 
either  expressly  granted  or  reserved,  in  the  instnmient  by  which  -way. 
the  surface  and  minerals  are  severed. 

In  an  early  case,  the;  vendor  of   a.  manor  had.  reserved  a  pay.  ciaver- 

comenient  way-leave,  such  as  he  and  his  heirs  should  think  «^'— ™-- 

"  .•',.',  ;  proved  road, 

proper,  tor  the  carnage  of  coals  through  a  waste  to  the  nv^er 

Tyne.    The  mpde  of  making  waggon-ways,  by  means  of  timber, 

was  afterwards  introd.uced,  and  was,  then  in  general  use  in  the 

north  of  England.    A  waggon- way  having  been  made  under 

the  reservation,  a  bill  was  filed  to  prevent  its  use,  and  the  Court 

of  Chancery  referred  the  matter  for  the  opinion  of  the  Court  of 

Exchequer,  which  held,  that  a  waggon- wa,y  was  not  within  the 

reservation ;  but  the  chancellor  was  of  a  different  opinion,  and 

thought  that  the,  new  jjiyention  was  less  prejudicial  to  the  soil 

than  a  common  road  [p).      , 

Under  a, grant,  made  in  the  year  .1787,  of  a  free  and  con-  Smimuse-v. 

venient  way,  with  Hberty  to  make  and  lay  causeways,  and  to  ^^^6^^- 

■vM  \J^^^'^^    Saund.  323   a;    2  '-282;  Holmes  v.  Goriig,- 2  Bing.  76;  ^"°-''^^^- 

•KoJl.  Abr.Uraimt,  Z.,  pi.  17,  18.   See  9  Moore,   166,,  ovemilihg  Palmer  i>. 

also  Parker  v.  Welsted,    2    Sid.  39,  Messier,  1  Keb.  553 ;  Clark  v.  Cogge, 

111;  Dutton^^.. 'Taylor,  2  Lut.  1487-  Cro.  Jao.  170. 

iJuokley  V.  Coles,  5  Taunt.  311.  {p)  Pit  v.  Lady  Clavering,  1  Bam. 

,„W  Smpson  ».  TeUTpright,  2  Lut.  318. 

1247;  Reynolds  v.  Edwards,  Willes, 

'   P  2 
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CRAsiTir.    cany  coals,  it  was  held,  that  the  grantee  had  power-  to  lay 
— a  framed  waggon- w^y.     It  was  observed  by  Ashhurst,  J.,  that 


no  great  collieries  in  the  north  were  without  these  waggon-ways, 
and  that  the  defendant  could  not  so  commodiously  enjoy  the 
way  in  any  other  manner.  But  it  was  held,  that  he  had  no 
right  to  make  a  way  across  the  land  in  question,  which  was  a 
narrow  strip,  for  the  grant  only  gave  such  a  right  over  and 
along  it  (q) . 
Dmd  V.  In  a  later  case,  which  came  before  the  Court  of  Exchequer, 

raUway  to       after  trial,  upon  a  special  case,  it  was  held,  that  the  reservation  of 
port  of  ship-    mines  of  coal,  with  way-leave  and  stay-leave,  involved  a  right  to 
construct  a  modem  railway  (r).     It  was  observed  by  Parke,  B.,- 
in  giving  the  judgment  of  the  court,  that  there  was  no  doubt 
that  the  object  of  the  reservation  was  to  get  the  coals  henefidalh/ 
to  the  owner  of  them,  and  therefore  there  passed  by  it  a  right 
to  such  a  description  of  way-leave,  and  in  such  a  direction, 
as  would  be  reasonably  sufficient  to  enable  the  coal  owner  to  get 
from  time  to  time  all  the  seams  of  coal  to  a  reasonable  profit ; 
and  the  owner  was  not  confined  to  such  a  description  of  way  as 
was  in  use  at  the  time  of  the  grant,  and  in  such  a  direction  as  was 
then  convenient.     Adopting  that  rule  of  construction,  the  ques- 
tion was,  whether  the  direction  or  mode  of  construction  of  the 
railroad  were  reasonably  sufficient  for  getting  the  third  seam  of 
coal  in  a  manner  beneficial  to  the  coal  owner.     It  was  found,  in 
the  case,  "  that,  without  a  railway  for  shipment,  the  lower  seams 
could  not  be  worked  without  loss,  as  before  stated;"  and  that, 
statement  was,   "that   30,000^.   was   expended  on  the  steam- 
engine,  &c.,  and  that  for  that  expenditure  there  could  be  no 
adequate  return,  unless  by  the  profits  of  an  export  trade."    If 
it  was  meant  that  this  sum  was  expended  to  work  the  lower 
seams  in  a  reasonably  beneficial  manner,  and  therefore  that  a 
railway  for  shipment  was  necessary  for  the  fair  working  of  those 
seams,  the  Court  could  not  say  there  had  been  anything  improper 
in  the  direction  or  mode  of  construction  of  the  railway,  or  that 
there  had  been  any  excess  in  the  construction,  for  the  case 
found  that  the  railroad  had  been  judiciously  designed  and 
constructed,  and  that  no  unnecessary  ground  had  been  taken 
or  injured.     The  fences  and  ditches  did  not  appear  to  have  been 
found  to  be  necessary,  and  therefore,  in  respect  of  these,  the 
plaintiff  was  entitled  to  recover. 

In  a  still  later  case,  where  a  canal  act  empowered  certaia 
mine  owners  to  make  any  proper  railways,  it  was  held,  that  the 

(?)  Senlouse  v.  CLriBtian,  1  T.  E.  (r)  Band  v.  Kingsoote,  6  M.  &  W. 

560.  196. 


SPECIAL    RIGHTS   O^F   WAY.  213 

railways  might  be  traversed  with  locomotive  engines,  though    Chap.  vii. 
these  were  imknown  when  the  act  was  passed  (s). 


It  is  to  be  observed,  however,  that  in  all  these  eases,  although  No  alteration 
the  right  of  way  has  been  improved  in  various  ways,  in  conse-  ^  ^^^^'^^^ 
quence  of  the  development  of  more  skilful  modes  of  industry, 
still  it  has  remained  substantially  the  same  in  ohaiaoter,  viz., 
a  mineral  road.  The  character  of  the  road  cannot,  apparently, 
be  materially  altered ;.  and  it  may  be  useful,  therefore,  in  this 
place  to  notice  briefly  other  general  rights  of  way,  which  are 
not  directly  connected  with  the  grants  of  mines,  but  which  are 
often  required  by  mining  owners. 

It  is  said  by  Coke,  on  the  authority  of  Fleta  and  Bracton,        Varieties  of 

rm_  iT         1  ■  rights  of  "way. 

J/liere  are  tliiee  kinds  of  -Brays;  first,  a  footway,  whioli  is  called  iter, 
quod  est  jus  eundi  vel  ambulandi  homini  ;  and  titis  was  the  first  way.  Tlie 
second_  is  a  footway  and  a  horse-way,  which  is  called  actus,  ah  agendo; 
and  this  vulgarly  is  called  pack  and  prime-way,  because  it  is  both  a  foot- 
way, which  was  the  first,  or  prime- way,  and  a  pack  or  drift- way  also. 
The  third  is  via,  or  aMtus,  which  contains  the  other  two,  and  also  a  cart- 
way, &o. ;  for  this  isjiks  eundi,  vehendi,  et  vehiculum  et  jv/mentum  ducendi  (t). 

Although  almost  all  these  ordinary  rights  of  way  are  supposed  Rights  of  way 
to  originate  in  express  grant,  they  depend,  in  the  majority  of  f^eSrom 
oases,  in  fact,  upon  actual  user,  not  only  for  their  existence,  but  ^^■ 
for  the  extent  of  their  enjoyment  (ti). 

Eights  of  way  may  exist  for  particular  purposes.     Thus,  a 
way  may  be  confined  to  agricultural  purposes  (»),  or  to  the  car- 
riage of  coals  (y),  or  to  the  passage  of  all  articles  except  coals  (s). 
In  a  late  case,  it  was  held  that  proof  of  user  for  farming  pur-  Cowling  v. 
poses  did  not  necessarily  prove  a  right  of  way  for  carrying  coal  alteration  ~ 
from  a  mine  lying  under  the  land  of  the  defendant.     Parke,  B.,  from  agrlcul- 
said  that  it  was  necessary  to  show  an  enjoyment  of  the  way  miaeral  road 
generally  as  of  right;  that  such  user,  for  aU  purposes  for  which  not  permitted, 
it  was  wanted,  would  be  evidence  for  the  jury  of  a  general  right;  right  of  way 
that  if  the  defendant  had  used  the  way  whenever  it  was  required,  p™  *g  p?OTed 
it  was  evidence  to  show  that  there  was  a  general  right  to  use  it  by  user. 
for  all  purposes;  that  in  that  particular  case,  he  thought  the 
user  was  evidence  of  a  right  for  all  purposes  for  twenty  years ; 
that  if  the  way  was  confined  to  a  particular  purpose  the  jury 
should  not  extend  it ;  but  if  it  was  proved  to  have  been  used  for 
a  variety  of  purposes,  then  they  might  be  warranted  in  finding 
a  way  for  all  {a). 

(«)  Bishop  V.  North,  11  M.  &  W.  M)  Iveson  v.  Moore,  3  Eaym.  291 : 

418;  12  L.  J.,  N.  S.  Exoh.  362.  1  Salk.  15. 

tf)  Co.  Litt.  56  a.    See  Just.  Inst.,  (a)  Marquis  of  Stafford  v.  Coyney, 

Hb.  2,  t.  3.  7  B.  &  C.  257. 

M  WiUiams  v.  James,  supra.  ■    («)  Cowling  v.  Higginson,  4  M.  & 

w  Eeynolds  v.  Edwards,  WiUes,  W.,  245.    See  Higham  v.  Eahbett,  5 

282.  Bing.  N.  C.  622. 
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Chap.  VII.        In  the  case  of  Ballard  v.  Dyson  (2),  the  plaintifE's  hiiildiiig, 

'■         formerly  a  bam,  was  afterwards  used  as  a  slaughter-house  for 

Baliardr        hogs,  and  then  for  oxen.     The  right  of  way  was  claimed  through 
actual  user  is   a  narrow  yard  or  passage,  bounded  on  each  side  by  houses  with 
onSri^t of  *^^^  ^°°'^  opening  into  it.     Foot  passengers,  on  meeting  car- 
way,  riages,  were  compelled  to  retreat  into  the  houses,  and  were 
exposed  to  much  danger  in  meeting  horned  cattle.     The  pre- 
ceding occupier  had  driven  hogs  for  slaughter,  and  the  plaintifE 
had  been  used  to  drive  a  cart,  the  only  carriage  he  had,  drawn 
by  a  horse,  once  or  twice  by  an  ox.     There  was  no  other  way 
to  the  bam  where  he  kept  his  cart.     He  had  lately  driven  fat 
oxen,  but  there  was  no  other  evidence  with  respect  to  cattle. 
The  defendant  gave  no  proof  of  interruption,  or  of  negative 
user  by  homed'  cattle,  and  he  admitted  a  right  of  way  for  aU 
manner  of  carriages.     It  was  insisted  that  this  admission  neces- 
sarily gave  a  drift-rOad  for  all  kinds  of  cattle.     Mansfield,  0.  J., 
had  directed  the  jury  to  say  whether  there  was  sufficient  evidence 
of  a  right  to  drive  cattle  loose,  or  whether  the  grant  should  be 
considered  as  only  co-extensive  with  the  user.     The  jury  found 
a  verdict  for  the  defendant,  and  the  Court  of  Common  Pleas 
Rig-ht  of  -way  refused  a  new  trial.     The  majority  of  the  judges  were  plainly 
cattle  ^ves  no  °^  Opinion  that  a  carriage-way  would  not  include  a  drift- way, 
fo?  toe  cattle   ^'^'^S^  ^*  might  include  a  horse-way,  and  that  actual  user  was 
qu<sre.          '  in  all  cascs  the  measure  of  the  right.     But  the  judgment  of 
the  dissenting  judge,  Chambre,  is  probably  more  in  accordance 
with  older  authority,  convenience,  and  common  sense.     He  did 
not  contend  that  a  carriage-way  necessarily  included  a  drift- 
way, but  that  it  was  primd  facie  and  strong  presumptive  e\idence 
to  that  effect.     He  said,  that  a  person  might  restrict  his  grant 
as  he  pleased,  but  the  restriction  must  be  proved.     He  showed 
in  strong  terms  the  absurdity  which  might  follow  from  a  con- 
trary rule,  that  would  exempt  some  kinds  of  catfle  and  include 
others,  and  also  the  danger  of  confining  all  rights  of  way  to 
their  actual  use. 
Eeason  for  The  true  reason  for  the  restriction  of  the  right  of  way  to 
ri|lrt'orway    ^he  actual  user  arises  from  the  amount  of  inconvenience  or 
to  actual  user,  interference  imposed  on  the  servient  tenement,  and  which  is 
supposed  to  be  thus  properly  measured.      PrimA  facie,  it  is 
inconsistent  to  say  that  a  person  may  pass  with  one  kind  of 
cattle  and  not  with  all  kinds;   or  with  carts   and  not  wiii 
cattle.     Such  a  conclusion  must  be  considered  to  be  against  the 
presumption  of  law.     But  if  particular  proofs  can  be  given 

(z)  1  Taunt.  279. 
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in  any  case  that  there  existed  local  or  other  adequate  reasons,    Chai.  VII. 
either  with  respect  to  purpose  or  mode    of    enjoyment,  for        ^'^'   ' 


supposing  that  the  grantor  meant  to  confer  a  restricted  right, 

and  if  this  qualified  right'  has  not  heen  exceeded  in  actual  iiser, 

then  this  presumption  of  law  maybe  repelled.     For  the  maxim, 

modus,  et  conmntio  lincunt  legem,  applies  equally  to  actual  grants 

and  to  rights  supposed  to  be  founded  on  them.     But  the 

difficulty  that  is  experienced  in  these  cases  is  that  of  pro-ving 

the  more   extensive   right;    and  if  the   facts  show  a  lesser 

right,  you  cannot  iavent  other  facts  to  prove  a  larger  right. 

Thus  in  a  case  of  Williams  v.  JijOTes  (a),  the  defendant  being  Williams -v. 

entitled  by  immemorial  user  to    a   right    of  way  over  the  jj^tedelas- 

plaintiff's  land  from  a  certain  field  N.,  had  used  that  right  for  tioityof  the 

the  purpose  of  casting  hay  grown  on  that  field  and   on   an  user." 

adjoining  field  0.,  but  which  was  stacked  on  field  N.,  such  user 

(as  the  juiy  found)  having  been  exercised  with  bona  fides  and 

fof  the  ordinary  and  reasonable  use  of  field  N.  as  ai  field.     The 

plaihtiffi  sued  him  in  trespass  for  exceeding  the  proper  user. 

Bovill,  0.  J.,  said-^ 

la  all  cases  of  this  kind  -wMcli  depend  upon  user,  the  rigM  acquired 
ma^  be  measured  by  the  extent  of  the  enjoyment  which  is  proved. 
When  a  right  of  way  to  a  piece  of  land  is  proved,  then  that  is  prima  facie 
a  fight  of  way  for  aE  purposes  consistent  with  the  condition  of  the  land 
at  tiie  time  the  right  of  way  originated.  But  such  a  right  cannot  be 
increased  so  as  to  impose  upon  the  servient  tenement  any  additional 
burden.  Also,  where  a  person  has  a  right  of  way  over  one  piece  of  land 
to  another  piece  of  land,  he  can  only  use  such  right  iu  order  to  reach  the 
latter  place,  and  not  for  the  purpose  of  going  elsewhere.  The  jury  have 
here  found  that  the  defendant  acted  honestly,  and  in  effect  therefore  that 
.  what  he  did  was  done  in  the  ordinary  and  reasonable  use  of  the  land  to 
which  the  right  of  way  appertained,  and  in  the  ordinary  and  reasonable 
use  of  the  right  of  way  itself.  The  defendant  was  therefore  entitled  to 
the  verdict. 

The  question  regarding  the  extent  of  the  way  which  is  Recent 
claimed  by  adverse  user  has  been  recently  very  much  discussed,  on^the^xteut 
and  particularly  in  the  three  following  eases,  which  may  be  of  rights  of 
taken  to  have  definitely  fixed  the  law,  at  least  for  the  present, 
viz.  Wimbledon  and  Putney  Commons  Conservators  v.  Dixon  (J), 
Neweomen  v.  Coulson  (c),  and  Morris  v.  Bradburn  (d). 

In  the  Wimbledon  Common  case,  the  question  was  whether  Wimhiedon 
the '  defendant  was  entitled  (as  he  claimed)  to  convert  a  piece  _!Sempted 
of  land  forming  part  of  an  estate  or  farm  called  "Warren  Farm  alteration  of 
into  sites  for  several  houses,  and  to  use  for  the  purpose  of  into  general 
bringing  materials  for '  their    erection    and  for  aU  purposes  ^°^- 
connected  with  the  houses  when  built  a  right  of  way  which  the 
owners  and  occupiers  of  Warren  Farm  had  from  time  immemorial 

(«)  L.  E.,  2  C.  P.  577.  (c)  L.  E,.,  5  Ch.  Div.  133. 

(i)  L.  R.,  1  Oh.  Div.  362.  ,    \S.)  L.  R.,  3  Ch.  Div.  812. 
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Chap.  VII.    enjoyed  over  land  of  the  plaintiffs.-    As  far  as  the   evidence 
^'"^"         showed,  the  farm  in  question  had  heen  substantially  in  its  then 


present  condition  from  time  immemorial — ^that  is  to  say,  it  had 
consisted  of  a  farmhouse,  farm  lands,  and  a  piece  of  woodland ; 
and  that  the  only  changes  in  its  condition  had  been  improve- 
ments in  the  nature  of  rebuilding  and  repairing.  The  right  of 
way,  therefore,  as  measured  by  its  past  user  was  a  right  of  way 
for  farm-residential  and  agricultural  purposes  only. 

Under  these  circumstances  the  Master  of  the  Eolls,  and 
subsequently  the  Court  of  Appeal,  issued  an  injimction  against 
the  extension  of  the  right,  holding  the  true  principle  to  be,  that 
you  cannot  from  evidence  of  user  of  a  privilege  connected  with 
the  enjoyment  of  property  in  its  original  state  infer  a  right  to 
use  it  into  whatsoever  form  or  for  whatever  purpose  that 
property  may  be  changed, — ^that  is  to  say,  if  a  right  of  way  to 
a  field  be  proved  by  evidence  of  user  however  general  for  what- 
ever purpose  qua  field,  the  person  who  is  the  owner  of  that  field 
cannot  from  that  say,  I  have  a  right  to  turn  that  field  into  a 
manufactory,  or  into  a  town,  aild  then  use  the  way  for  the 
purposes  of  the  manufactory  or  town  so  built. 
Newcomm  v.  Qn  the  other  hand,  in  the  case  of  Newcomen  v.  Coulson  (e),  it 
whlre"gecLeral  appeared  that  by  an  award  under  an  inclosure  act  it  was 
right  of -way,  directed  ^that  certain  of  the  allottees  and  the  owners  for  the 
road  is  no  time  being  of  such  allotments  should  for  ever  thereafter  have  a 
alteration.  -wEbj,  right,  and  Hberty  of  passage  for  themselves  and  their 
respective  tenants  and  farmers,  as  weU  on  foot  as  on  horseback 
and  with  their  carts  and  carriages,  and  to  lead  and  drive  their 
horses,  oxen  and  cattle  from  the  common  highway  over  the 
east  end  of  the  allotments  to  their  respective  aRotments,  doing 
as  little  damage  to  the  soil  or  the  com,  grass,  or  herbage,  as^ 
might  be;  and  in  case  the  allottees  should  "  street  out "  the  way, 
that  the  same  should  always  remain  eleven  yards  wide,  but  the 
road  was  not  to  be  a  way  of  right  for  any  other  persons  whom- 
soever than  as  aforesaid.  The  owner  of  one  of  the  allotments 
commenced  building  houses  upon  it,  and  began  to  lay  down  a 
metalled  road  where  there  had  only  been  an  ordinary  cart  track 
over  the  adjoining  allotments.  The  Yice-Chancellor  Malins,  and 
afterwards  the  Court  of  Appeal,  held  that  the  allottees  were  not 
confined  to  the  use  of  the  road  for  agricultural  purposes  only, 
but  were  entitled  to  construct  a  substantial  roadway  suitable  for 
the  purposes  to  which  the  land  was  in  course  of  being  applied. 
It  had  been  argued  that  the  right  of  way  was  oon£ied  to  such 

(«)  L.  E.,  5  Ch.  Div.  133, 
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a  right  of  way  as  was  reasonably  neoessary  according  to  the    Cmx.  VII. 
condition  of  the  land  at  the  time  of  the  award,  i.  e.  a  way  for  ^' 

agrioultural  purposes.  But  the  Court  differenced  the  case  from 
that  of  the  Wimbledon  Common  case  and  other  similar  cases 
upon  the  following  grounds: — There  was  the  great  width  of  the 
road,  which  was  in  excess  of  that  required  for  agricultural  pur- 
poses simply;  there  was  nothing  in  the  award  confining  the 
use  of  the  land  to  its  then  agricultural  condition;  the  principle 
of  Band  v.  Kingscote  (/)  went  to  show  that,  if  the  land  was  not 
so  confined  hy  the  award,  then  the  right  of  way  was  one  includ- 
ing the  right  of  improving  from  time  to  time  according  to  the 
improvements  of  the  age,  hy  metalling  and  otherwise. 
Jessel,  M.  E.,  made  the  following  remarks: — 

It  was  conceded  that  the  grantee  of  a  right  of  way  had  a  right  to  enter 
upon  the  land  of  the  grantor  over  -which  the  way  extends  for  the  purpose 
of  making  the  grant  effective.  That  included  not  only  keeping  the  road 
in  repair  but  the  right  of  making  the  road.  If  you  grant  to  me  a  right  of 
carriage-way  to  my  house  over  your  field,  I  may  enter  on  your  field  and 
make  over  it  a  carriage-way  sufficient  to  support  the  ordinary  trafBc  of  a 
carriage-way,  otherwise  the  grant  is  of  no  use  to  me,  because  my  carriage 
would  sink  up  to  the  naves  of  the  wheels  in  a  week  or  two  of  wet  weather. 

In  the  case  of  Morris  v.  Bradburn  (g),  the  plaintiff  Morris  Morris  v. 
was  the  owner  of  a  field,  approached  only  hy  an  occupation  road,  mohau"'^- 
TJnder  the  field  were  minerals,  hut  which  had  never  been  opened  tmotion  in  the 
or  worked,  and  the  field  was  in  an  agricultural  condition.     The  daiy  roads,— 
occupation  road  was  a  sort  of  boundary  road;  the  ovsmership  of  ^sT^^oi'^^j 
the  soil  of  the  road  was  not  known.     In  1873,  a  pending  action  general, 
hetween  the  same  plaintiff  and  the  same  defendant  was  com- 
promised upon  the  terms  that  (in  the  event  which  happened) 
Bradhum  should  purchase  Morris's  field,  the  mines  thereunder 
to  be  reserved  to  Morris  with  powers  of  working.     In  the  work- 
ing out  of  this  compromise,  Morris  claimed  to  have  a  right  of 
way  over  the  occupation  road  for  mineral  purposes  inserted  in 
the  deed  of  conveyance  from  him  to  Bradburn  of  the  surface, 
and  Bradburn  objecting,  Morris  filed  his  bill  to  procure  (in  effect) 
the  insertion  of  the  required  reservation  in  the  conveyance,  and 
for  a  mandatory  injunction  to  remove  certain  rails  and  other 
obstructions  which  Bradburn  had  in  the  meantime  laid  down  on 
the  road. 

The  Court  of  Appeal  (reversing  the  decision  of  the  High 
Court,  Bacon,  V.-C.)  refused,  in  effect  to  entertain  the  question,, 
there  being  no  immediate  intention  on  the  part  of  Morris  to 
work  the  minerals,  and  the  Court  directed  that  an  ordiaaiy  con- 
veyance of  the  surface,  reserving  the  mines  and  mining  rights, 

(/)  6  M.  &  W.  174.  {ff)  L.  R.,  3  Oh.  Div.  812." 
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Chap.  VII.    sHould  be  executed,  inserting  however  the  following  clause: — 

^^^-  ^-       "NothiQg  herein  contained  shall  extend  to  affect  any  right  of 

the  said  Morris,  his  heirs,  executors,  administrators  or  assigns, 

to  use  the  occupation  road  leading  to  the  W.  and  W. '  mam 

road  for  aU  or  any  purposes  for  which  on  the  13th  March,  1873, 

he  might  have  lawfully  used  it." 

MeUish,  L.  J.,  made  these  valuable  remarks  on  the  principal 

question  involved,  viz.  the  alleged  enlargement  of  the  right  of 

way: 

The  evidence  of  Morris  amoimts  simply  to  tHs,  that  for  a  period  of 
twenty  years  or  more  tte  occupation  road  has  been  used  for  purely 'agri- 
cultural purposes.  Nov  according  to  our  decision  in  the  Wimbledon 
Oommon  case  against  Dixon  {h),  Qiat  evidence  would  not  of  itself  be 
sufficient  to  prove  a  right  to  use  the  road  for  mineral  purposes,  putting 
the  plaintiff's  case  (as  it  is  put  in  the  bill)  as  a  mere  easement  over  the 
road.  But  then  it  had  been  forcibly  put  at  the  bar  tha,t  the  occupation 
road  being  in  part  bounded  by  the  property  of  the  Duke  of  Cleveland  on 
the  one  side ,  and  by  the  property  of  other  persons  (orie  of  -whom  Morris 
had  at  one  time  been)  on  the  other  side,  there  was  a  jprimd  facie  presump- 
tion that  the  boundary  between  the  two  properties  was  the  medium  fitum 
of  the  road.  In  that  state  of  things,  if  each  party  had  given  up  his  own 
portion  in  order  that  there  might  be  a  road  for  their  oommon  advantage, 
I  am  not  prepared  to  say  that  would  not  be  a  road  for  all  purposes; 
because  of  course  a  man  would  be  entitled  to  use  his  half  of  the  road  for 
any  purpose  that  he  liied;  and  I  ,do  not  see  in  that  case  how,  you  could 
restrict  the  user  of  the  whole  road.  It  would  not  come  within  the  general 
rule  that  you  were  putting  a  greater  burden  upon  the  servient  tenement,' 
because  the  one  tenement  is  m  that  point  of  view  as  much  a  dominant 
tenement  as  the  other,  and  they  would  mutually  get  the  advantage  of 
having  the  right  of  way  and  usiag  it  for  all  purposes.  That,  how'ever,  is 
not  the  way  the  plaintiff  put  his  case  in  his  pleadings;  and  his  evidence, 
of  the  ownership  of  the  road  is  correspondingly  defective  and  wanting. 


Mineral  roads  The  question  of  the  rights  of  way  not  unfrequently  arises  in 
OTCT  adkL-  connection  with  adjoining  mines,  because  it'  frequentfy'hap jens',- 
ing  or  center-  when  adjoining  mihes  are  in  the  same  possession;  that  one  mine' 


nunous 


properties.  is' conveniently  worked  by  means  of  a 'pit  or  level  made  for 
another  mine.  In  such  cases,  it  is  n6cesisary  to  give  very  etspres^ 
powers,  as,  without  these,  the  rights  of  inining  and  transit  may* 
be  much  restricted, '  even  when  all  the  mines  are 'in  lands 
belonging  to  one  proprietor.  Thus,  where  there  are  separate 
grants  of  mines,  the  minerals  in  one  min'e'nijaiy  generally  be 
w-orked  and  carried  aw£iy  by  mfeaiis  of  underground  operations 
carried  on  in  an  adjoining  mine,  without  express  stipulation, 

1st,  levels       but  Only  so  far  as  regards  the  lands  in  which  the  first  mine  is 

situate.     The  owner  of  the  adjoining  lands  may  have  the  full 

power  to  prevent  any  operations  in  his  lands,  which' have  ho 

necessary  connexion  with  the  mines  under  them. 

2nd,  surface        Similar  remarks  apply  to  rights  of  way  and  water  over  the 
roads. 

{h)  L.  E.,  1  Ch.  Div.  362. 
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surface.    It  is  often  ne'eessafy  to  make  express  provision  with     Chap.  VII. 
respect  to  the  transit  of  minerals-  of  many  different  and  even        ^°^"   " 


distant  lands,  and  to  other  materials,  and  great  care  is  required 
ia  giving  adequate  powers  for  these  purposes,  for  the  chief  value 
of  a  grant  may  often  consist  in  such  privileges. 

■  In  a  case  already  cited,  an  action  of  trespass  was  hrought  hy  Dandr. 
the  owner  of  certain  fields  under  somewhat  peculiar  circum-  eepMate*'" 
stances.      The  township  of  Amble,  in  Northumberland,  had  reservations  of 
been  sold  by  Sir  "W.  Hewitt  about  the'  year  1630,  with  a  reser-  separate 
vation  of  all  mines  of  coal,  with  way-leave  and  stay-leave  to  rights  of  way, 
and  froin  the  mines,  together  with  liberty  of  sinlnhg  pits  for  adjoining  or 
winning  coal  in  Amble.     The  adjoihiag  township  of  Hauxley,  estat^^^ce'^ 
which  belonged  also  to  Sir  "W.  Hewitt,  was  also,  at  the  same  *^e  property 
period,  conveyed  to  another  person  with  a  similar  reservation,  grantor,  do 
The  lands  iu  both  townships  had  become  subdivided  amongst  ^"pi^r'^ar 
differeiit  proprietors ;  and  the  coal  in  both  townships  had  been  rights  of  way 
recently  purchased  by  the  defendant,  who  proceeded  to  sink  a  the  surface  of 
shaft  in  Hauxley,  about  a  quarter  of  a  mile  from  the  boundary  °^^^'^- 
of  Amble.     The  pit  was  so  sunk  as  to  enable  the  proprietor  to 
wiu  a  considerable  quantity  of  the  Hauxley  coal,  and  all  the 
coal  ia  Amble  ;  but  no  coal  could,  of  course,  be  obtained  by  that 
means  from  the  township  of  Amble  till  a  drift  had  been  made 
from  some  part  of  the  pit  in  Hauxley,  and  part  of  the  Hauxley 
coal  had  been  worked  and  extracted.     No  coal  had  yet  been 
obtained  in  Amble.     The  defendant  constructed  a  railway  over 
the  lands  of  the  plaintiff  in  both  townships  for  the  purpose  of 
conveying  the  coal  to  the  river  Coquet,  and  thence  to  the  sea, 
and  this  railway  had  been  much  used  for  the  transit  of  the 
Hauxley  coal.     It  was  held  by  the  Court  of  Exchequor,  per 
Parke,  B.,  that  there  could  be  no  doubt  that,  under  the  Amble 
reservation,  no  easements  were  reserved,  except  for  getting  the 
eoals  within  the  lands  in  Amble,  and  that  the  same  rule  applied 
to'Hauxley;     No  greater  effect  could  be  given  to  those  deeds  in 
consequence  of  the  contiguity  of  the  two  townships,  and  the 
fact  &at  the  coals  in. each  were  part  of  the  same  mineral' field. 
The  direction  of  the  railway  for- shipment  was  proper,  though  it 
le'dto  a  place  whei^e  the  defendant  was  a  trespasser — as  it- was 
convenient-for  the:  purposes  of  the  coal  mine,  which  was  the 
meaning  of  the  reservation ;  and  whether  the  defendant  wOuld 
be  Hable  to  make  ainends  for  wrongful  acts  in  constructing  the 
railroad  ia  another  part  of  the  same  line  did  not  appear  to  be 
material,  so  long  as  it  remained  unobstructed  and  capable  of 
being  used  in  that  place.     The  true  question  was,  whether  the 
used  railroad  was  convenient.  •  When  it  was  obstructed,  as  it 
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Chap.  VII. 
Sect.  2. 


Smith  T. 
Kmgscote, — 
to  the  same 
effect. 


Durham 
Leases, — 
reservation  of 
mineral  roads 
in,  form  of : 


miglit  be  by  the  owner  of  the  soil  in  Amble,  and  ceased  to  be 
passable,  it  woiild  be  no  longer  convenient  for  the  purposes  of  the 
mine,  and  the  part  in  Hanxley  would  not  be  lawfully  used(«). 

The  same  reservation  came  again  in  question  at  the  instance 
of  another  landowner  in  Amble.  It  was  proved  that  the  drift 
towards  Amble  was  proceeding,  and  that  if  unusual  impedi- 
ments had  not  been  encountered,  the  workmen  would  have 
reached  and  worked  Amble  coal  in  six  weeks  from  the  period  of 
interruption.  It  was  held  by  Lord  Cranworth,  that  the  liberty  of 
making  the  railway  could  only  extend  to  the  minerals  in  Amble, 
and  it  would  not  aUow  a  railway  to  be  laid  down  in  anticipation 
of  coal  to  be  won  in  Amble,  after  some  other  coal  should  be 
worked  out.  There  was  a  right  of  way  during  the  process  of 
the  works  for  raising  the  coal  in  Amble ;  but  if  the  railway  laid 
down  for  that  purpose  was  not  strictly  necessary  for  some  time 
to  come,  the  defendant  was  not  justified  in  what  he  had  done. 
If,  on  the  contrary,  the  railway  was  necessary  for  raising  the 
coal  in  Amble,  and  had  not  been  done  with  a  view  of  raising 
coal  in  any  other  part,  and  if  it  had  been  done  id  a  reasonable 
time  and  in  a  proper  manner,  the  defendant  would  be  entitled  to 
a  verdict.  If  the  railway  was  for  the  purpose  of  raising  the  coal 
in  Hauxley,  and  after  that  for  raising  the  coal  in  Amble,  or  for 
the  purpose  of  raising  the  coal  in  Amble,  but  if  what  was  done 
for  that  purpose  was  such  as  to  occupy  a  much  longer  time  than 
was  necessary  for  raising  the  coal  in  Amble,  the  verdict  would 
be  for  the  plaintiff.     A  verdict  was  found  for  the  plaintiff  (A). 

The  way-leave  reservation  of  the  dean  and  chapter  of  Durham 
over  their  extensive  lands  came  under  discussion  in  two  recent 
cases  (?).  There  were  reserved  in  the  surface  leases  the  woods 
and  miaes,  and  powers  to  win  and  work  the  latter,  "  with  free 
ingress,  egress  and  regress,  way-leave  and  passage  to  and  from 
the  same,  or  to  or  from  any  other  mines,  quarries,  seams  of 
clay,  lands  and  grounds,"  "  and  also  aU  necessary  and  con- 
venient ways,"  and  powers  "  for  the  purposes  aforesaid,  and 
particularly  of  laying,  making,  and  granting  waggon-way  and 
waggon-ways  in  and  over  the  said  premises,"  on  payment  of 
compensation.  Under  this  reservation,  a  railway  had  ia  each 
case  been  constructed  for  the  general  transit  of  passengers, 
goods,  coals,  and  merchandise.  In  the  first  case,  Wallis  v.  Sar- 
rison,  it  was  held  at  the  trial  by  Eolfe,  B.,  that  the  defendants 


174. 


'»)  Dand  v.  Kongsoote,  6  Mee.  &  W. 


[k)  Smith  V.  Kingsoote,  Northum- 
berlaud  Summer  Assizes,  1840. 


(iO  Wallis  V.  Harrison,  11  L.  J., 
N.  S.,  Exoli.  440 ;  Durham  and  Sun- 
derland Eail.  Co.  V.  'Walker,  ibid.;  2 
Q.  B.  963.  See  Bnmton  v.  HaU,  1 
Q. B.  792. 
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were  justified  in  making  the  railway ;  but  it  was  held  in  the    Chat.  VII. 
Exchequer  Chamber  that  the  direction  was  wrong.     In  the  " 


other  case  of  the  Durham  and  Sunderland  Eailway,  Ooltman,  J., 
had  at  the  trial  told  the  jury,  that  if  the  railway  was  made  for 
other  purposes  as  well  as  for  the  carriage  of  coals  and  mine- 
rals, it  was  not  such  a  road  as  was  authorized.  Tindal,  0.  J.,  in 
giving  the  judgment  of  the  same  Court,  said  the  direction  was 
wrong,  inasmuch  as  the  railway  had  not  yet  been  used  for  the 
above  purposes,  and  that  if  the  railway  was  such  as  might  law- 
fully be  made  for  the  authorized  purposes,  the  plaintiff  could 
not  yet  complain  of  the  intention  in  other  respects.  But  with  Construction 
respect  to  the  construction  of  the  clause,  he  said,  four  different  reseiration. 
meanings  had  been  suggested :  that  it  left  the  dean  and  chapter, 
first,  an  unlimited  power  of  granting  way-leaves  without  any 
restriction ;  or,  second,  only  a  power  of  that  kind  for  coals  and 
minerals  from  whatever  mines  they  were  got ;  or,  third,  only 
such  a  power  for  the  transport  of  minerals  from  their  own  lands 
generally,  including  amongst  others  the  lands  in  question ;  or, 
fourth,  only  such  a  power  for  getting  the  minerals  excepted  in 
the  demise;  and  that  the  Court  was  in  favour  of  the  last  and 
most  limited  construction.  He  said,  neither  the  way-leave  to  or 
from  the  mines  in  the  lands  demised,  nor  that  to  or  from  the 
other  lands,  were  reserved  as  distinct  matters  of  exception  or 
reservation,  but  they  were  mentioned  in  connection  only  with 
the  mines  excepted ;  that  so  important  a  right  as  that  claimed 
would  surely  have  been  treated  as  a  separate  matter,  and  it  was 
consistent  with  the  words  to  suppose  that  the  lessors  meant  only 
to  reserve  a  right  of  getting  the  excepted  minerals  by  means 
of  pits  STxak  either  in  the  demised  lands  or  in  adjoining  lands 
[that  is,  in  the  latter  case,  by  returning  to  the  lands  in  question 
from  the  pits  in  other  lands]. 

A  doctrine,  rather  startling,  was  propounded  in  the  judgment  Question,— 
in  the  last-mentioned  case.     It  was  said,  that  a  right  of  way  part^^ease- 
could  not  strictly  be  made  the  subject  either  of  exception  or  mentsarenot 
reservation.    It  was  neither  parcel  of  the  thing  granted,  which  the  OTi^al° 
was  essential  to  an  exception,  nor  issued  out  of  the  thing  granted,  ownership, 
which  was  proper  to  a  reservation;  and  that  it  was  an  easement 
newly  created  by  way  of  grant  from  the  grantee  or  lessee  in  the 
same  way  as  a  right  of  sporting  or  fishing,  as  in  the  cases  of  Boe 
d.  Douglas  v.  Lock  {m),  and  Wickham  v.  Hawker  in),  and  there- 
fore that  it  came  within  the  now  considerably  shaken  rule  that 
all  grants  must  be  construed  strictly  against  the  grantor,  who 
■was  supposed  in  that  instance  to  be  the  lessee  of  the  land, 
(m)  2  Ad.  &  EU.  705.  («)  7  M.  &  W.  63. 
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It  is  submitted  tliat  this  doctrine,  which  is  both'  new  and 
dstngerous,  cannot  be  maintained.  If  it  can,  it  must  lead  to 
manifest  injustice.  Por,  if  such  a  lease  is  not  executed  by  the 
lessee,  it  will  fglloW  that  the  right  of  way  will  altogether ;  fall, 
notwithstanding  the  expressed  intention  of  the  lease.  The 
execution  of  a  lease  or  grant  by  a  lessee  or  grantee  is,  in  aU 
cases,  a  yery  common  and  proper  practice,  but  by  no  means 
universal  or  to  be  presumed,  as  it  was  presumed  iu  the  above 
case,  particularly  since  the  late  enactment  by  which  an  estate 
may  be  taken  by  one  who  is  not  made  a  party  to  the  deed  (o). 
There  is  recent  authority  for  this  doctrine  in  the  cases  cited.  ,.  It 
was  decided  ia  Wickham  v.  Smoker,  that  the  right  of  sporting 
was  not  a  mere  personal  licence,  but  a  profit  d  prendre  within 
the  first  section  of  the  Prescription  Act.  Can  it  be  contended 
that  such  a  right  was  not  "  part  of  the  thing  granted,"  as  it 
existed  before  the  grant?  An  incorporeal  right  may  be  part 
of  the  "thing  granted"  or  excepted,  whether  it  be  such  a 
profit  or  not.  An  excepted  right  of  way,  like-  a  licence  to  work 
miaes,  or  to  fell  trees,  is  part  of  the  old  dominion  of  the  grantor 
over  the  estate.  It  is  not  a  reservation,  m  its  technical  sense, 
for  it  does  not  issue  out  of  the  subject  of  grant  in  the  new  con- 
dition of  rent  or  services.  But  it  is  as  much  an  exception  as  if 
it  were  a  tangible  part  of  the  properi;y.  Before  the  grant  or 
lease  was  made,  the  grantor  had  in  esse  an  unlimited  right-  of 
way  over  every  part  of  his  land ;  and  the  right  was  not  the  less 
part  of  the  proprietorship  ia  being  undefined  in  purpose  or 
direction.  The  true  test  is,  whether  the  subject  of  exception  is? 
legally  severable  from  the  subject  of  grant,  and  not  an  insepar- 
able incident  (p).  For  whatever  may  be  granted  in  express 
terms  may  also  be  excepted  (§').'  And, it  is  submitted  that  such 
rights,  when  excepted,  are  not  newly  created  rights ;  but  are,  in 
fact,  portion  of  the  old  dominium  or  ownership,  which  the  grantor 
retaias  with  the  grantee's  assent. 

,  Thus,  in  I  the  case  of  Graham  v.  Buke  of  Hamilton  {r),  it 
appeared  that  the  defendant,  the  grantor,  had  granted  (s)  to  the; 
plaiatiffi  certaia  lands,  reserviag  a]l  and  sundry  coal  and  lime- 
stone therein  or  theretmder,  with  power  to  dig  and  win'  the 
same,  and  rights  of  entry,  the  duke  paying  compensation  for 
damage.  The  duke  claimed  the  right  to  make  and  use  a  passage 
through  the  coal  and  limestone  so  reserved  for  the  conveyance 


(o)  8  &  9  Vict.  c.  106,  si  5. 
(p)  Shop.  Touch.  78. 
(q)  Ibid.   79,   Preston's    Comment, 
and  100. 
()■)  L.  R.,  2  H.  L.,  So.  IGC, 


(«)  Strictly  speaking,  the  grantor 
was  superior,  with  the  plenum  or  strie- 
twm  domi/rmmiy  jmd  the  grantee  ac- 
quired the  vtile  domirAwm  only- 
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of  ptlier  minerals  of  tke  like  sort  in  certain  adjoining  lands.  Chap.  VII. 
Tie  House ,  of  Lords  held  that  l^e  had  such  right.  It  was  ^^°^-  ^- 
observed  that  if  the  rights  reserved  had  been  easements,  they 
could  only  have  been  used  for  the  particular  purposes  for  which 
they  were  originally  created.  But  the  rights  reserved  were,  in 
fact,  rights  of  property,  portion  of  the  original  dominium  of  the 
grantor.  And,  in  particular,  Lord  Westbury  said:  The  un- 
diminished, undeteriorated,  absolute  estate  in  the  mines  is  not, 
and  never  was  intended  to  be,  afEected  by  the  grant  to  the 
defendant;  and  therefore  the  subject  of  the  estate  may  be 
enjoyed  in  every  way  in  which  it  was  competent  or  fit  to  enjoy 
it  antecedently  to  the  grant  (of  the  dominium  utile).  You  may 
use  the  strata  which  you  reserve, to  yourself,  or,  rather,  which 
you  declare  to  remaia  ia.  yourself  (for  the  word  "reservation" 
introduces  some  obscurity  and  confusion  of  thought  into  the 
matter) ,  in  any  manner  consistent  with  ownership.  Tou  inay 
traverse  it  from  any  adjoining  land  you  have.  You  may  create 
a  road  or  tunnel  through  it.  And  you  may  through  that  road 
or  tunnel  carry  either  the  minerals  or  any  other  proceeds  of  an 
adjoiniag  estate.'  You  therefore  have,  for  .there,  is  notlungi  to 
restrain  you,  the  same  universal  right  and  unlimited  power  of 
enjoyment  of  the,est9.te  that  remains  in,  you,  as  you  had,  ante- 
cedently to  the  grant  (of  the  dominium  utile),  the  enjoyment  of 
which  that  grant  (of  ^q. dominium  utile)  in  no  respect  impairs  or 
afEects.  .  And  Lord  Colonsay  poiated  out  that  there  .might.be 
a  variety  of  ways  in  which  the  miaerals  remaining,  the  full 
property  of  the  duke  might  be  used  by  him  otherwise  than  by 
bringing  .them  to  the  surface;  and  in  all  that  the  duke  was 
doing,  he  was  touching  nothing  but  what  he  retained  to  himself 
—he  was  keeping  within  the  ambit  of  his  original  enfeoffment, 
and  which  ho  had  not  granted  away  to  the  plaiatiff. 

The  cases  of  Bowser  y.  Maclean  {t)  and  Eardley  v.  Lord  Gran-  The -view  of 
mlle{u),  already  discussed  in  the  chapter  on  the  rights  of  lords  ^^^'  '  ' 
of  manors  in  respect  of  mines,  do  not  in  any  way  contradict  the 
case  of.  Qraham  Y.Bamilton.,  just  stated,  the  reconciliation,  (ag 
poiated  out  by  Jessel,  M.  E.,  in  Eardley  v.  .Lord  Granville) 
lying  in  the  difEerence  between  copyhold  and  freehold  lands  as 
regards  the  rights  of  possession  accompanying,  or  not  the  right 
of  property. 

In  the,  case  ,of  Ramsay  v.  Blair  (i^;),  which  was  a  Scotch  case,i  Samsayr. 
in  which  three  grants  of  land  reserving  the  minerals,  but  each,  ^l^'oTLord 
reservation  varying  ia  substance  and  expression,  were  held  to  Chelmsford. 

'  \t)  2  De  a.,  F.  &  J.  415.  («)  L.  H.,  1  App.  Div.  701. 

(«)  L.  E.,  3  Ch.  Div.  826. 
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have  respectively  comprised  and  not  to  have  comprised  a  right 
-  to  cany  outside  minerals  underneath  and  through  the  land 
granted,  the  question  -was  discussed  whether  the  rights  of  way, 
&c.  reserved'  in  that  case  and  in  like  cases  generally  were  rights 
of  property  or  were  easements.     Lord  Chelmsford  said  that 
upon  a  grant  or  reservation  of  minerals,  the  power  to  dig  and 
bring  to  the  surface  was  a  necessary  incident  to  the  grant  or 
reservation,  and,  in  his  opinion,  it  could  not  be  styled  an  ease- 
ment.    But  Lord  Selbome  said  that  the  right  of  working  that 
was  incident  to  the  reservation,  although,  no  doubt,  not  lite  an 
easement  in  gross,  yet  so  far  as  it  was  a  right  to  be  exercised 
not  ■within  the  solum  that  was  reserved,  but  over  and  through 
the  solum  that  was  granted,  it  was  rightly  described  as  an  ease- 
ment, not^withstanding  the  opinion  expressed  in  Graham  v.  Buhe 
of  Hamilton,  supra. 

The  precise  extent  of  the  right  of  way  is  often  a  mere  ques- 
tion of  the  construction  of  a  document,  as  has  already  appeared 
in  some  of  the  foregoing  cases,  and  as  also  appears  in  the  next 
foUo'vmig  cases. 

In  one  case,  it  was  enacted  by  an  inclosure  act,  that  the 
Bishop  of  Durham,  as  lord  of  the  manor  of  Lanchester,  might 
hold  and  work  all  the  mines  in  the  lands  to  be  inclosed,  'with  all 
convenient  ways,  and  also  make  any  new  roads,  waggon-ways, 
or  other  ways  for  those  purposes,  and  for  wiiming  and  working 
the  mines  and  quarries  belonging  to  the  see  of  Durham,  where- 
soever situate.  It  was,  of  course,  held  that  the  bishop  was 
entitled  to  carry  over  the  inclosed  lands  as  well  the  minerals  of 
those  lands  as  those  from  any  other  mines  of  the  see,  but  that 
this  right  did  not  extend  to  the  produce  of  any  other  mines  («/). 
In  another  inclosure  case,  where  the  lord  of  the  manor  was 
empowered  to  carry  the  minerals  from  the  inclosed  lands,  and 
also  "the  coals  and  produce  of  any  other  mines  and  minerals 
from  or  under  any  other  lands  and  groimds  whatsoever,"  it  was 
held,  that  the  word  "produce"  included  coke,  and  that  the 
word  "other"  did  not  mean,  other  than  mines  of  coal,  but,  other 
than  the  mines  pre^viously  mentioned  (s). 

In  another  case,  the  lessees  of  a  coUiery  agreed  to  grant  to 
the  lessees  of  other  mines  liberty  to  use  a  right  of  way  over  a 
waggon-way,  to  which  they  were  entitled  for  the  purposes  of 
their  own  lease.  There  was  no  grant  by  deed;  and,  in  fact, 
there  was  no  right  to  make  any  such  grant.    But  the  lessor  of 


U)  Midgley  v.  Eiohardeon,  14  M. 
&  W.  596;  15  L.  J.,  N.  S.,  Bxch. 
257. 


(«)  Bowes  V.  Lord  Eavensworth,  24 
L.  J.,  N.  S.,  0.  P.  73. 
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the  lands,  in  which  the  way  was,  had  previously  granted  by  Ohap.  VII, 
deed  a  licence  for  a  term  of  years  to  the  latter  lessees  to  use  the  ^°^"  " 
specified  way  for  the  same  purposes.  The  lessor  then  came  into 
possession  of  the  lands  and  the  way  under  an  assignment  or 
surrender,  and  he  gave  notice  of  his  intention  to  remove  the 
materials  of  the  waggon-way  for  the  purpose  of  making  a  new 
waggon- way  for  the  use  of  the  colliery.  But  he  was  restrained 
hy  iajunction,  on  the  ground  that  the  lessor,  having  granted 
a  way,  and  afterwards  acquired  a  power  to  render  that  grant 
effectual,  could  not  be  allowed  to  defeat  it  («). 

The  lord  of  a  manor,  entitled  to  the  mines,  granted  a  lease  Proud  y. 
for  1000  years  of  lands  lately  inclosed  from  the  common.  The 
mines  were  reserved,  with  power  for  the  lessee  to  work  stone  for 
building  purposes,  and  the  concluding  part  of  the  clause  of 
reservation  secured  for  the  lessor  free  way-leave  and  passage  to, 
from  and  along  the  same  [mines].  The  lessor  covenanted  to  do 
as  httle  damage  to  the  soil  as  possible,  in  working  the  mines 
and  in  leading  away  the  coals,  "  and  in  the  using  the  other 
liberties  and  privileges  excepted  and  reserved"  to  the  lessor. 
A  similar  lease  of  other  adjoining  inclosed  land  was  granted  by 
him  to  another  lessee,  vrith  the  same  reservation.  It  was  held, 
that  this  reservation  did  not  confine  the  right  of  way  to  the 
excepted  minerals,  but  that  it  reserved  the  absolute  right  of 
way  for  any  purpose  whatever,  £Cnd  for  any  imlimited  object, 
iacluding  way-leave  for  the  minerals  of  adjoining  lands  (5). 

A  canal  act  empowered  the  proprietors  of  land  and  their  ifoKv. 

lessees  to  make  railways  or  roads  across  the  lands  of  others  for  j^^^ar 

conveying  coal  and  limestone  to  the  canal.     Fifty-four  years  substitution 

after  the  passing  of  the  act,  the  lessees  of  coal  mines  gave  notice  for  old  one, 

of  an  intention  to  make  a  road,  under  this  power,  to  an  adjoin-  "oupled  with 

'  ,     -"^  '  ■*  aoquiesceuoe. 

mg  landowner.    An  agreement  was  afterwards  made,  and  a 

small  rent  was  paid  under  it,  but  irregularly.     The  ownership 

of  the  land  was  changed,  the  road  was  abandoned,  and  the 

lessees,  with  the  consent  of  the  tenant  only,  made  a  railroad 

across  the  lands  in  a  different  direction.     But  there  was  an 

acquiescence  by  receipt  of  rent.     The  agreement  was  terminable 

only  by  notice  to  be  given  by  the  lessees.     A  subsequent  owner 

of  the  lands  complained  of  the  transit  of  goods  not  comprised  in 

the  act,  and  obstructed  the  railway.     On  a  bill  being  filed  by 

the  lessees,  it  was  held  that  the  landowner  was  bound  by  the 

agreement,  which  was  not  affected  by  the  abandonment  of  one 

road  for  another,  on  account  of  the  acquiescence ;  that  he  was 

(a)  Kewmarch     v.     Brandling,     2  (i)  Proud  v.  Bates,   34  L.  J.,  Oh. 

Swaust.  99.  406. 
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Chap.  VII.    liable  in  damages  for  the  loss  sustained  by  the  lessees ;  and  that 
■  .   ^^'  ^'      he  must  be  restrained  from  further  interference  (c). 

Under  canal  acts  giving  similar  powers,  a  mineral  proprietor 

is  not  restricted  to  the  shortest  practicable  route  {d). 

Eight  of  way       In  a  case,  where  an  intended  way-leave  was  rendered  useless 

essence  of  the  ^7  ^^  defendant-not  beiag  able  to  get  a  lease  of  a  coUiery  or  of 

contract.         ground  intervemng  between  it  and  the  river,  the  Court  refused 

to  grant  specific  performance  of  an  agreement  (e). 
Eight  of  -way,       "When  a  right  of  way  or  any  other  easement  is  granted  for 
nexable  to "     pi^poses  partly  connected  with  land,  and  partly  for  other  extra- 
lands  for  ever,  neous  purposes,  the  right  to  the  former  only  is  capable  of 
transfer  to  subsequent  purchasers ;  for  a  vendor  cannot  create 
rights  in  gross  unconnected  with  land,  and  annex  them  to  it. 
These  rights  wiU.  be  considered  personal  only,  like  common  ia 
gross  (/).     A  grant  or  licence  of  this  kind,  even  when  given  by 
deed,  is  revocable  on  breach  of  agreement  (</).     If  it  is  not 
given  by  deed,  it  is  revocable  without  cause  at  any  time  (Ji). 
Precarious  It  may  here  be  stated,  that  it  appears  from  the  case  of 

^ht^f  WW  -^rkm"iglit  v.  Gell{i),  that  when  a  waggon  or  other  way  has 
been  used  for  miniag  purposes,  no  right  of  way  will  be  acquired 
by  private  persons  or  by  the  public  during  such  user  by  any 
lapse  of  time,  as  any  enjoyment  of  that  kind  wiU  not  be  as  of 
nglit. 

(c)  Mold  V.  Wheatoroft,  27  Eeav.       2    My.   &   Ke.    617;     and    see   also 
510;  29  L.  J.,  Ch.  11.  Chap.  VIII.,  Sect.  1,  of  this  Treatise. 

(d)  Eichard  v:  Eichards,  John.  255.  {g)  Barraclough  r.  Johnson,  8  Ad. 

(e)  V.  White,  cited  3  Swanst.       &  El.  99. 

108;  (/j)  Newmarch  v.  Brandliiig,  2  Sw. 

(/)  Ackroyd  v.  Smith,    19   L.   J.,       99. 
N.  S.,  C.  P.  315;   Keppel  v.  Bailey,  (i)  5  M.  &  W.  203. 
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Chap.  VII. 
Sect.  S.—Special  Eights  of  Water.  ^^'^-  ^- 

(1.)  Natural  "Water  Eights  of  Eipariau  Owners. 

(2.)  Easements  in  excess  of  Natural'  Water  Eightsi 

{Z.),Injwia  sine  Damno  a  sufficient  Ground  of  Action, — Fennington  v. 

JBrhtsop  Sail  Coal  Co. 
(4.)  Question, — ^Wiether  an  Injunction  or  only  Damages  in  an  Action 
forPoUution? 

Clowes  Y.  Staffordshire  Waterworks  Co.; 
Fennington  v.  Drinsop  Sail  Coal  Co. 
■  (5.)  ^Varieties  of  Water  Easements. 
(6.)  TJndefground  and  aboTe-ground  Water  of  no  certain  Flow, — no 

■  Eights  in. 
(7.)  The  Extent  of  Water  Eights  is  often  a  Question  of  Construction, — 

Taylor  v.  St.  Sclent's  Corporation. 
(8.)  Question, — How  far  Eight  to  pollute  Water  confers  (if  at  all)  a 
Eight, to  increase  the  Pollution?  ^ 
Grossley  v.  Zightotoler  ; 
Baxmdale  t.  M'Mttirrai/. 
(9.)  Extent    of    Injunction    against    Pollution, — Imgwood  v.  StoWr 

marUet  Co. 
(10.)  Artificial  Watercourses; — Eights  to  and  in  respect  of.  '  ■ 

(11.)  Liability  to  Eepair. 

The  waters  of  brooks  and  rivers  are  the  gifts  of  Nature,  and  Natural 
the  owners  of  land  on  their  banks  are  entitled  to  the  enjoy-  rifnprmjri^-" 
ment  of  them  as  part  of  their  private  domaia.     Bach  proprietor  tors : 
has  a  presumptive  right  to  the  land  covered  with  water  on  his  £0,^.    ™^ 
own  side,  and  along  his  whole  front,  to  the  middle  of  the  (2)  Natural 
stream — ad  medium  Jilum' aquw  (A).     But  the  owner  on  one  sid.e  (3)  Natural 
may  be  fehown  by  the  usual  evidence  to  have  the  exclusive  right  "^®" 
to;the  whole~'of  the  stream  bed.  '  In  either'  cage,  the  ownetr  or 
owners  have'  a  general  right  to  receive  the  w'aters  in  as  pute 
a;  state  as  Nature  affords  them,  and  STlch  o'wners  are  Squally 
bound  to  transmit-' them  to  proprietors  below  without  dirriihti- 
tion,  diversion',oi*-deteriora;tioii.  'Bor  all  riparian  owners  acquire 
no  property  in  the  water  itself,  but  only  the  privilege  of  using 
it  in  its  passage  by  reasonable  interference.     For  the  same 
reason  the  waters  cannot  be  forced  back  upon  the  owners  above, 
nor  so  retarded  or  accelerated  as  to   cause  injury  to  those 
below  {I). 

But,  as  in  the  other  elements  6f  Nature,  special  rights  may  Easements  in 
exist  in  -the  use  of  water,  by  the  consent  of'  those  having,  the  water, 
same  equality  of 'right,  sho"wn  either  by  actual  grantor  licence, 
or  by  prescription  founded  on  uninterrupted  enjoyment.  But 
these  mghts  'will  be  strictly  guarded  within  their  allowed  limits, 
and  any  new  purpose  or  use  which  may  sensibly  aggravate  the 
previous  disturbance  cannot  be  engrafted  on  any  former  acquired 

-    (A)  Biokett  v.Morna,  L.  E.,  1 H.  L.,      Pennington  v.  Brinsop  Hall  Coal  Co., 

So.  47.  'W.  N.  1877,  p.  143;  L.  E.,  5  Oh.  Div. 

{I)  Wood  V.  Waud,  3  Exch.  748;       769;  Embrey  <;.  Owen,  G.Exoh.  3.69,.: 
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Cms.  vir. 
Sect.  3. 

Natural  rights 
in  respect  of 
"water, — 
distingTiished 
from  ease- 
ments in 
respect  of 
same. 


Easement  by 
prior  appro- 
priation. 
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right ;  but  it  must  receive  its  final  sanction  in  the  same  way  as 
the  original  right  (m). 

It  has  been  said,  that  a  claim  to  disturb  running  water,  which 
is  an  undoubted  easement  by  prescription,  seems  to  violate  the 
rule  of  law  which  forbids  one  prescription  to  be  pleaded  agaiast 
another;  and  some  difficulty  has' been  suggested  in  a  poiat  of 
pleading  (n).  But  it  does  not  appear  to  be  correct  to  designate 
the  first  right,  that  to  the  use  of  the  water,  an  easement  at  all,  or 
to  say  that  it  is  claimed  by  prescription.  The  positive  right  to 
the  use  of  running  water  is  not  a  privilege  existing  ia  respect 
of  any  servient  tenement  for  the  benefit  of  a  dominant  owner, 
ior  it  throws  no  more  burthen  upon  any  tenement  than  that 
imposed  by  the  law,  and  that  which  it  exacts  itself  in  Kke 
manner  from  others.  The  rights  may,  therefore,  rather  be  con- 
sidered, like  any  other  incorporeal  hereditament  incident  or 
annexed  to  land,  as  part  of  the  estate  itself  (o).  It  is  true,  the 
water  may  elude  any  grasp  by  the  hand  of  man.  But  the  air 
is  also  intangible  in  any  changeless  state.  Yet  the  law  extends 
the  right  of  soil  usque  ad  cesium,  and  it  also  gives  him  a  qualified 
right  of  property  m  the  wild  birds  and  other  game  during  the 
period  of  their  sojourn  on  his  land.  There  are  many  instances 
in  which  the  rights  to  flowing  water  are  strictly  easements,  as  in 
the  case  of  artificial  channels  made  for  the  benefit  of  an  owner 
through  the  lands  of  others.  This  is  as  much  an  easement  as  a 
right  of  way ;  and  it  is  this  kind  of  water  easement  that  seems 
to  be  specially  subject  to  the  recent  Prescription  Act.  The 
right  to  the  use  of  the  water,  as  given  by  Nature,  seems  to  rest 
upon  presumption  in  the  same  way  as  the  right  to  the  minerals 
beneath  freehold  estates,  that  is,  the  presumption  is  universal 
and  valid  till  some  contrary  claim,  is  proved. 

It  was  formerly  thought,  that  a  prior  appropriation  of  natiu'al 
water  gave  an  instant  right  over  those  owners  who  afterwards 
sought  to  turn  it  to  some  special  use,  and,  in  fact,  that  a  right 
to  water  was  acquired  by  occupancy  (p).  But  it  is  now  clearly 
settled,  that  any  appropriation,  which  injures  any  other  owner, 
must  be  established  as  an  easement,  and,  until  so  established,  may 
be  resisted  (q) .  The  appropriation,  by  means  of  mills  or  otherwise, 


{m)  Bro-wn  v.  Best,  1  Wils.  174 ; 
Mason  v.  HUl,  3  B.  &  Ad.  304  ;  5  B. 
&  Ad.  1 ;  Bracton,  lib.  4,  221 ;  Bealey 
V.  Shaw,  6  East,  208;  Wright  v. 
Howard,  1  Sim.  &  St.  190;  Wood  v. 
SutoliflEe,  2  Sim.  N.  S.  163.  See  Code 
Nap.,  art.  640. 

(m)  Aldred's  case,  9  Eep.  58  b;  Gale 
on  Easements,  129. 


M  Wood  V.  Waud,  3  Exch.  748; 
18  L.  J.,  Exch.  305 ;  NuttaU  v.  Braoe- 
-weU,  36  li.  J.,  Exch.  1. 

{pj  2  Black.  Com.  402;  Liggins  i: 
Inge,  7  Bing.  682. 

(?)  Bealey  v.  Shaw,  6  East,  208; 
Saunders  v.  Newman,  1  B.  &  Ad.  258; 
Mason  v.  HiU,  supra. 


SPECIAL   EIGHTS   OF   WATER.  '229 

is  quite  valid  at  any  time  if  the  water  descends  to  those  below  Chap.  VII. 
uniajured  and  contiauously  (r).  The  riparian  right  is  also  sub-  ^°'^".  " 
3 act  to  a  simUaj  reasonable  enjoyment  by  other  proprietors  (s). 
In  the  case  of  Mason  y.  ffiU,  this  appropriation  is  still  made  to 
depend  ia  some  degree  upon  prior  possession,  and  some  reluct- 
ance has  been  shown  in  coming  to  the  only  plain  rule,  that 
injurious  appropriation  can  only  be  sanctioned  by  time.  Till 
that  period  arrives,  the  appropriator  gains  no  more  right  than 
he  had  before,  and  he  has  no  less.  The  dicta  of  various  judges 
with  respect  to  flowing  water  being  publici  juris,  founded  chiefly 
on  the  civil  law,  cannot  be  wholly  supported  it) .  It  is  quite 
clear  that  the  Roman  law,  by  which  aqua  profluens  ad  lavandiim 
et  potandiim  unicuique  jure  naturali  concessa  {u),  gave  a  universal 
right  which  is  not  recognized  by  English  law,  except  so  far  as 
respects  the  numerous  proprietors  through  whose  land  it  passes. 
Even  in  this  large  sense,  it  remaias  a  private  right,  subject, 
Kke  any  other  iacorporeal  incident  to  land,  to  interference  and 
undue  disturbance  [x). 

It  has  also  been  thought,  that  an  injurious  appropriation  Injuria  sine 
could  not  be  resisted  by  any  other  proprietor,  unless  he  could  sufficient^ 
show  that  he  had  sustained  some  special  damage,  as  there  would  groimd  of 
otherwise  be  but  injuria  sine  damno,  and,  therefore,  no  cause  of 
action  on  the  case  for  a  tortious  act  {y) .  This  damage,  it  was 
said,  could  be  shown  by  his  having  already  applied  the  stream 
to  some  useful  purpose  interfered  with  by  the  act  of  disturbance, 
or  by  some  subsequent  application  of  it  at  any  tiine  before  the 
first  appropriation  became  established  by  law(s).  But  as  the 
whole  doctrine  of  appropriation  may  now  be  held  to  be  aban- 
doned, and  as  the  riparian  proprietor  must  be  considered  to  hold 
his  right  to  the  use  of  water  as  an  incident  to  his  estate,  it  ought 
also  to  follow  that  no  positive  act  on  his  part  is  required  for 
preserving ,  his  right,  except  by  way  of  preventing  any  other 
proprietor  from  aoquiriag  a  disturbrag  right  by  time  {a).  This 
seems,  indeed,  to  have  been  the  ancient  law  on  this  poiat  (5). 
The  proof  of  injuria  sine  damno  is  sufficient,  for,  as  Lord  Holt 
Baid,  every  injury  imports  a  damage,  and  a  damage  is  not  merely 

()■)  Miner  v.   Gilmoxir,    12    Moore,  (tf)  Williams  v.  Morland,  2  B.  &  C. 

P.  0.  C.  156.  910;  Mason  v.  Hill,  supra. 

(«)  Embrey  v,  Owen,  6  Exoh.  353  ;  (z)  Bealey  v.  Shaw,  and  Saimders  v. 

20  L.  J.,  Exoh.   212 ;    Sampson  v.  Newman,  supra. 

Hcddinott,   1   Com.  B.,  N.   S.   690;  (a)  Embrey  v.  Owen,  supra;  Dick- 

26  L.  J.,  C.  P.  148.  inson  v.  The  Grand  Junction   Canal 

it)  Embrey  v.  Owen,  supra.  Company,  21  L.  J.,  N.  S.,  Exoh.  241 ; 

(«)  2  lust.  tit.   1,   8.   1 ;   Vinuius,  Bickett  v.  Morris,  L.  E.,  1  H.  L.,  So. 

Comm.  47. 

{»)  SeeTylorv. 'Wilkinson,  4  Mason's  (i)  Palmer «).  Keblethwaite,  1  Show. 

Reports  (American),  per  Justice  Story.  64;  Glynne  v.  Nichols,  2  Show.  607, 

cited  in  Mason  v.  Hill. 
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pany. 


Chap.  VII.    pecimiaiy,  bnt  an  injury  imports  a  damage  where  a  man  is 
^^°'^"  ^"    .  thereby  hindered  of  his  right  (c).     It  is  clear  that  if  water  is 
changed  either  in  quantity  or  ia  its  good  quality,  it  is  so  far  an 
injury  to  an  estate  as  to  render  it  less  an  object  of  desire  to  pur- 
chasers and  residents,  and  therefore  to  lessen  its  value.     It  has 
also  been  considered  ia  similar  oases  to  be  a  sufficient  ground 
of  action,  that  such  acts  of  disturbance,  if  unquestioned,  would 
soon  ripen  into  a  right  (fi?).     And  as  regards  the  sufficiency  of 
injuria  sine  damno  to  sustaia  an  action  for  the  pollution  of 
streams,  so  as  to  entitle  the  plaintiff  to  an  injunction  even, 
without  proof  of  substantial  damage,  the  two  next  foUowiug 
cases,   each  of  them  recently  decided,  may  be  taken  to  be 
conclusive. 
ciowesM.staf-      It  appeared  in  the  first  of  them  that  a  waterworks  company 
terils  Water-    "Were  authorized  by  their  private  act  to  take  and  use  the  water 
•  works  Co,—      of  certain  springs  which  supplied  a  river  upon  the  banks  of 

mjunotion  .  .,       ,  mi  i  •  -i    -i    l^    ^  n 

against  pol-  which  Certain  mills  were  situate,  ihe  act  provided  tnat  the 
stream"  tlie  Company  should  not  abstract  more  than  a  certain  amount .  of 
damage  there-  water  before  they  had  constructed  a  compensation  reservoir  for 
being'aara^  storing  the  water  during  floods  for  the  benefit  of  the  nullowners. 
vires  t\Msoam.-  T}ie  act  gave  the  company  compulsory  powers  for  acquiring 
land,  streams  and  springs  for  their'  undertaking,  and  powers  to 
acquire  by  consent  lands  for  constructiug  their  compensation 
reservoir.  The  act  contaiaed  a  reservation  of  the  right  of  the 
owners  and  occupiers  of  any  lands,  mills,  or  works,  to  the  use  of 
the  waters  of  the  stream,  except  so  far  as  provided  and  declared 
by  the  act.  "  The  Waterworks  Clauses  Act,  1847  "  (e),  was 
incorporated  with  this  act.  The  company  constructed  a  com- 
pensation reservoir,  and  a  subsequent  act  of  parliament,  whiph 
gave  them  further  powers,  inc^luding  powers  of  emptying  and 
cleansing  the  reservoir,  recognized  this  reservoir  as  a  sufficient 
compensation  reservoir  for  the  nuUowners,  and  directed  it  to  be 
maiutaiaed.  The  owner  of  some  dyeworks  situate  on  the  river 
below  the  reservoir  filed  a  bill  agaiast  the  company,  complaiaing 
that  the  effect  of  the  reservoir  was  to  make  the  water  of  the 
river  more  muddy  than  it  was  before  its  construction,  and  to 
render  it  unfit  for  the  process  of  dyeing,  and  praying  for  an 
injunction  to  restrain  the  defendants  from  fouling  the 'stream. 
These  allegations  being  in  the  judgment  of  the  Court  established: 
held  (reversing  the  decision  of  Mahns,  V.-C),  that  the  acts 
gave  the  defendants   no  power  to  foul  the  water;   that  the 

(c)  Ashby  «;.  WHte,  2  Eaym.  955;  (d)  1  Saunders,  by  Wimams,  346, 

Williams  v.  Mostyn,  4  M.  &  W.  153  ;      note ;  "Wood  v.  Waud,  3  Exoh.  748. 
G-ale  on  Easements,  171.  [e)  10  &  11  Vict.  o.  17. 


,     ,    SPECIAI,    RIGHTS    OF   WATER.  231 

compensation,  clauses  in  "  Tlie  Waterworks  Act,  1847,"  did  not    Chap.  vii. 
apply,  inasmuch  as  the  injury  was  such  as  the  company  were        ^"'^^   ' 
not  authorized  to  commit ;  and  that  the  plaintiff  was  entitled  to 
an  injunction  (/). 

In  the  case  of  Pennington  v.  Bnnsop  Hall  Coal  Co.  (</),  the  Femmgtomr. 
plaintiffs  were  the  owners  of  a  cotton  null  situate  on  a  stream  cmi%^.  — 
called  Borsdane  Brook.     The  defendants  were  the  owners  of  a  i°i™otioii 
coUiery  situate  about  two  and  a  half  miles  higher  up  the  stream,  tion  of  stream, 
and  they  pimaped  the  water  from  their  mine  into  the  brook.         ha^gtt^^ 
,  The  plaintiffs  claimed,  both  as  riparian  proprietors  and  by  qmredno 
prescription,  the  right  to  use  the  water  of  the  brook  for  the  pollute, 
purposes  of  their  mill,  and  they  alleged  that  the  defendants,  by 
the  water  which  they  pumped  into  the  brook,  polluted  it  so  as 
to  injure  the  plaintiffs  by  corroding  the  ironwork  of  their 
machinery  and  depositing  a  scale  in  their  boilers.    The  plaintiffs 
clauned  an  injunction  and  damages.     The  defendants  alleged 
that  the  stream'  was  polluted  from  other  sources,  and  denied 
that  the  injury  to  the  plaintiffs  was  caused  by  the  water  from 
their  mine;  and  they  also  contended  that  the  injury  complained 
of  (if  proved  to  exist)  was  one  which  was  a  proper  subject  for 
pecuniary  compensation,  and  that  damages  ought  to  be  awarded 
ia  lieu  of  an  iajunction,  a  course  which  the  Court  had  often 
adopted  in  cases  of  obstruction  to  ancient  lights. 

Fry,  J.,  held,  upon  the  evidence,  that  the  pollution  complained 
of  had  been  proved  to  exist,  and  to  result  from  the  defendants' 
operations.    Ajid  he  said  that  an  injury  to  light  proceeded  in 
most  cases  from  a  permanent  structural  obstruction,  whereas  the 
injury  to  water  here  complained  of  proceeded  from  a  cause 
which  varied  from  day  to  day.     In  the  case  of  injury  to  light  Injury  to 
damages  would  represent  the  depre'ciation  in  value  of  the  pro-  gt^^°|ig. 
perty,  whUe  in  the  present  case  damages  would  only  cover  the  tinguished 
past  injury,  and  would  give  no  compensation  for  future  injury.  ^^  ^S^."^ 
Moreover,  the  rights  of  the  plaintiffs  'w  riparian  proprietors 
•were  not  Hmited  to  their  present  modes  of  enjoyment,  and  a  new 
mode  of  enjoyment  would  give  a  right  to  sue  at  once  for  the 
injury  done  in  respect  of  the  new  user.     Upon  the  authority, 
therefore,  of  Clowes  v.  Staffordshire  Potteries  Waterworks  Co.  {h), 
even  if  there  had  been  no  evidence  of  actual  damage  to  the 
plaintiffs,  but  only  evidence  of  injury  to  their  rights,  an  injunc- 
tion ought  to  be  granted.     And  there  would  be  an  inquiry  as  to 
damages  in  respect  of  the  past  injury,  the  measure  of  the  damages 

{/)  Clowes  V.  Staffordshire  Potteries  (ff)  L.  R.,  5  Oh.  Div.  769. 

■Waterworks  Co.,  L.  E.,  8  Ch.  App.  (A)  L.  E,,  8  Ch.  App.  125. 
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CHip.  VII.  being  the  expense  caused  to  the  plantifEs  hy  the  pollution  of  the 

Sect.  3.  , 
stream. 


Some  injuria        But  an  iQ]'uiy  must  not  be  imaginary.     If  the  water  be  de- 
shOTvn.*  prived  of  the  noxious  particles  produced  by  previous  deteriora- 

tion, before  it  reaches  the  lands  of  a  complainant,  there  can  be 
no  ground  for  complaint  («). 

If  water  be  returned  in  a  heated  state,  a  sufficient  injury  is 
sustained  for  an  action  (k). 
Sodglcinson  v.  An  action  will  lie  for  the  pollution  of  well-defined  springs 
poUutioi^of  forming  the  source  of ,  a  natural  stream.  Thus  a  miUowner, 
the  sources  of  at  the  foot  of  the  Mendip  Hills,  had  enjoyed  a  clear  right 
stream  is  good  to  the  use  of  Water  for  the  use  of  his  mill.  The  water  arose 
ground  of  fj-Qj^  ^he  rainfall  on  the  hills,  and  flowed  by  subterraneous 
action.  ■     n         1    •  T  j5       1      i 

passages  mto  a  cavern,  where  it  flowed  m  a  defined  stream, 

and  in  that  state  issued,  in  great  abundance,  into  an  open 
natural  basin  at  the  foot  of  the  rocks.  It  then  flowed  onwards 
into  an  open  regular  stream  through  the  land  of  the  mill- 
owner.  The  mill  was  used  for  the  manufacture  of  paper, 
for  which  purpose  pure  water  is  required.  The  defendant  was 
the  occupier  of  land  on  the  summit  of  the  hills,  called  the 
"Priddy  Miaery."  The  surface  soil  there  was  artificial,  to  the 
depth  of  several  feet,  and  contained  minute  particles  of  lead, 
and  also  lead  slags.  This  soil  had  been  brought  from  a  distance 
and  deposited  there,  a  long  time  ago,  for  the  purpose  of  having 
the  lead  ore  extracted  from  it  by  the  water  power  existing  there, 
and  smelted.  These  slags  had  been  smelted  there  at  intervals,  by 
successive  proprietors;  but,  till  the  year  1857,  when  the  defendant 
became  the  occupier,  no  mechanical  process  had  been  used  for 
extracting  the  minute  particles  of  lead.  In  1868,  the  defendant 
established  buddies,  or  circular  pits  on  the  surface,  with  a  frame- 
work which  retained  the  water.  The  effect  of  his  process  was, 
that,  after  the  ore  had  been  retained,  the  refuse  soil  and  water, 
which  still  contained  small  portions  of  lead  ore,  was  discharged 
from  the  pits  in  muddy  streams  into  drains,  which  communicated 
with  "swaUets."  These  are  round  funnel-shaped  holes  occasioned 
by  the  subsidence  of  the  limestone  strata,  with  outlets  at  the 
bottom  for  water  to  pass  through  into  the  passages,  which 
helped  to  supply  the  stream  in  the  cavern.  It  was  fotmd,  in 
the  special  case  submitted  to  the  Court,  that  the  water  had  been 
thus  polluted  and  made  unfit  for  the  use  of  the  mill.  The 
defendant  failed  in  asserting  any  right  by  prescription.  It  was 
held,  that  the  case  was  not  within  that  of  Chasemore  v.  Richards; 

(i)  Elmhiret  f.  Spencer,  2  Mao.  &  {k)  Mason  v.  HiU,  3  B.  &  Ad.  304 ; 

G.  45;  Woodi-.  Waud,  SExoli.  748.        5  £.  &  Ad.  1.    ■^'"' "  •°- «  ■*'^- ""* ' 
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that  the  defendant  liad  a  right  to  use  the  water  on  his  land  for    Ghap.  vii. 
■washing  his  lead,  but  that  he  was  bound  so  to  use  it  as  not  to        ^^'  ^' 
injure  his  neighbour,  and  that  the  millowner  had  a  good  cause 
of  action  (?). 

The  right  to  disturbance  may  be  acquired  so  as  to  enable  an  Eight  to  dis- 
owner  to  throw  back  the  water,  or  to  discharge  it  lower  down,  or  -j^ter  — a°so 
with  slower  or  accelerated  current.     Thus,  a  right  to  discharge  *°  pollute 
water  which  had  been  used  for  the  precipitation  of  minerals  and  may  be  ao- 
rendered  noxious,  may  be  gained  by  user(OT).     The  same  rule  1™^^'^- 
applies  to  smeltiag  and  washing  processes. 

A  right  to  throw  refuse  from  mines  into  a  natural  stream  may 
be  asserted  either  by  prescription  or  by  custom  (m). 

It  has  been  decided,  in  an  important  case  in  the  Exchequer  Actons. siun- 
Chamber,  that  the  law  regulating  running  water  does  not  apply  f^o'^^a^ater 
to  springs  or  subterraneous  channels  (o).  An  action  was  brought  of  no  certain 
agaiast  some  coal  mine  owners  for  disturbing  certain  under-  /^^■'^""^ 
ground  springs  and  watercourses,  which  supplied  his  mills.  It 
was  proved  that  the  alleged  injury  proceeded  from  sinking 
certain  pits.  Tiadal,  0.  J.,  ia  delivering  the  judgment  of  the 
Court,  said,  that  the  right  to  flowing  water  was  public  and  noto- 
rious, but  that  the  water  which  fed  a  well  flowed  through  the 
hidden  veias  of  the  earth,  so  that  no  man  could  teL.  the  changes 
of  its  sources  or  the  dates  of  their  supply;  again,  that  no  pro- 
prietor knew  what  portion  was  taken  from  his  own  soil,  how 
much  he  gave  origiually,  or  how  much  he  transmits  only,  or 
how  much  he  receives,  and  until  a  well  was  sunk,  whether  any 
springs  existed  at  all.  But  the  difference  as  to  Consequences 
was  still  more  apparent.  The  owner  merely  transmits  the 
running  stream,  receiving  as  much  from  above  as  he  sends 
below.  But  if  an  oWner  who  sinks  a  well  could  thus  acquire 
an  absolute  right  to  the  water  that  collects  in  it,  he  could  pre- 
vent his  neighbour  from  making  any  use  of  the  sprin'g  in  his 
own  soil  which  should  interfere  with  the  enjoyment  of  the  well. 
He  had  also  the  power  of  debarring  the  owners  above  from 
draining  their  land,  and  thus,  by  an  act,  voluntary  on  his  part, 
and  unsuspected  by  his  neighbour,  he  might  impose  on  that 
neighbour  a  heavy  expense,  if  he  had  erected  machinery  for 
mining,  and  had  discovered,  too  late,  that  the  water  had  been 
appropriated.  Further,  the  relative  advantage  and  detriment 
might  bear  no  proportion.     The  well  might  be  sunk  to  supply 

(5  Hodgkinson  i>.  Ennor,  32  L.  J. ,  [n)  Oarlyon  i>.  Lovering,  1  Hurls.  & 

Q.  B.  231.    See  Race  v.  Ward,  7  E.  &  N.  784;  26  L.  J.,  Exoh.  251. 

B.  384;  26  L.  J.,  Q.  B,  133.  (o)  Acton  v.  Bltmdell,  12  M.  &  W. 

(m)  Wriglit  V.  WiUiams,  1  M.  &  W.  324  ;  13  L.  J.  (N.  S.),  Exch.  289. 
77. 
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Chaseinore  v. 
Sichards, — 
aboTe-gTound 
water  of  no 
certain  flow, 
no  rights  in. 

Secits,  in 
under-ground 
water  of 
certain  flow. 


The  extent  of 
water  rights 
is  sometimes  a 
question  of 
constructipn, 
— Whitehead 
v.  Paries. 


a  cottage,  wMLe  the  other  owner  .miglit  be  prevented  froi^i 
winning  minerals  of  inestimable  value — and  lastly,  there  was 
no  limit  of  space  withia  which  the  claiin  of  right  could  be  conr 
fined — ^ia  that  case,  the  nearest  coal-pit  was  half  a  mile  from  the 
weU,  but  the  law  must  equally  apply  to  an  iaterval  of  many 
miles. 

-  In  the  above  case,  there  had  been  no  user  for  the  last  twenty 
years,  and  the  Judgment  reserved  an  opinion,  if  the  case  had 
been  different.  But  the  tenour  of-  the  whole  judgment  is  agaiast 
the  acquisition  of  any  such  right,  and  it  concludes  by  referring 
the  case  to  the  rule  that  gives  to  the  landowner  all  that  lies 
beneath,  whether  it  be  solid  rock  or  porous  ground,  or  venous 
earth,  or  part  soU,  part  water,  to  be  disposed  of  at  his  free  will 
and  pleasure,  without  liabiHty  for  any  such  inconvenience  to  his 
neighbour. 

No  riparian  right  can  be  acquired  to  water  which  has  not 
reached  a  regular ,  natural  channel,  either  as  a mainstreara,  or 
a  tributary,  or  feeder,  and  which  merely  overflows  the  land,  or 
percolates  through  it  ia  a  casual  manner  (^j). 

When  a  spring  has  risen  to  the  surface,  and  has  begun  to  run 
iu  a  natural  channel,  any  diversion  is  wrongful  {q) .  A  channel 
may  exist  in  a  state  sufficiently  defined  underneath  the  surface, 
as  ia  long  caverns  (r) . 

When  the  rights  of  claimants  are  regulated  by  actual  agree- 
ment, or  by  deed,  any  implied  or  natural  rights  wiU.  be  excluded. 
Thus,  a  lessor  had  demised  by  deed  certain  closes,  which  formed 
part  of  his  estate,  and  which  were  used  for  bleaching  works,  and 
all  streams  of  water  which  might  be  found  in  the  closes,  with  a 
reservation  of  all  mines,  and  all  streams  of  water,  "  except  those 
above  granted,"  then  being  or  thereafter  to  be  found  ia  the 
lands  demised.  The  lessor  afterwards  demised  the  miaes,  and 
the  miae-lessee  diverted  the  waters,  which  were  derived  from 
natural  springs.  It  was  held,  that  the  first  lease  conveyed  the 
whole  of  the  water  in  the  closes,  and  that  the  reservation  of  the 
streams  applied  to  waters  in  other  lands,  and  did  not  authorize 
the  mine-lessee  to  cause  any  disturbance  of  the  water  ia  the 
closes  (s). 


(p)  Broadbent  v.  Eamsbotham,  11 
Exch.  Eep.  602 ;  25  L.  J.,  Exch.  115; 
Chasemore  -v.  Eiohards,  2  Hurl.  &  N. 
168;  26  L.  J.,  Exch.  392;  affirmed 
House  of  Lords,  7  H.  L.  Ca.  349 ;  29 
L.  J.,  Exch.  81.  See  also.  The  New 
Biver  Company  «.-.  Johnson,  29  L.  J., 
M.  C.  93;  The  Queen  v.  The  Metro- 
politan Board  of  Works,  32  L.  J., 


Q.  B.  105. 

((?)  Dudden  -o.  The  Guardians  of 
Clutton  Union,  26  L.  J.,  Exch.  146. 

((•)  HodgMnson  v.  Ennor,  supra ; 
Ennor  r.  BarweU,  2  Giff.  410. 

(s)  Whitehead  i>.  Parks,  2  Hurl.  & 
N.  870  ;  27  L.  J.,  Exch.  169.  See 
also  Lee  v.  Steyenson,  27  L.  J.,  Q.  B. 
263;  E.,  B.  cS:  E.  612. 
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A  lessee  of 'mines,  with  a  general  riglit  to  use  surface  water,    Chap.  VII. 
cannot  claim  "the  water'  of  a  stream  flowing  along  the  houndary        ^°'^'   ' 


of  the  lands  as  a  proprietary  right  {t).. 

A  very  important  question  of  construction  in  connection  with  Taylor  v.  -Si!. 
water  rights  arose  in  the  case  of  Taylor  v.  St.  Selen's  Corpora-  poratim,—' 

tion  (ii),  in  the  Court  of  the  county  palatine  of  Lancaster.     It  ^P*  °*  ^^■ 
^  '  latinff  water- 

appeared  in  that  case  that  Taylor  had  granted  to  the  defendants'  course  con- 
predecessors,  firstly,  "all  and  singular  the  watercourses,  dams  ^^ter rights"* 
and  reservoirs,  and  intended  reservoir  in  or  upon  his  (Taylor's) 
lands,"  desorihed  and  laid  down  in  the  plan  annexed  to  and 
expressed  to  form  part  of  the  deed  of  grant,  and  which  were 
"  therein  coloured  hlue,"  and  secondly,  "  the  several  springs  or 
streams  of  water  flowing  into  or  feeding  the  said  watercourses, 
dams  and  reservoirs  as  indicated  on  the  said  plan,"  together 
with  full  and  exclusive  right  to  use  the  water,  and  with  in- 
cidental rights  of  entry  for  construction,  repair,  &c.,  the  deed 
reserving  to  Taylor  the  mines  and  minerals  under  the  heredita-r  , 
ments  granted,  and  also  the  right  to  use  the  superfluous  water. 
The  plan  annexed  to  the  deed,  showed  the  whole  length  of  the 
watercourse  through  Taylor's  land ;  this  watercourse  was  in  part 
open  and  in  part  covered  in ;  the  plan  showed  also  certain 
weirs  in  the  watercourse  at  which  the  water  overflowed  in  times 
of  flood.  In  1875,  the  defendants  altered  one  of  these  weirs, 
being  a  weir  or  "  throttle  "  in  a  covered  portion ,  of  the  waters 
course,  and  thereby  enlarged  the  capacity  of  the  watercourse  and 
diminished  the  usual  overflow  in  times  of  flood.  Little,  V.-C, 
granted  an  injunction  against  the  alteration  and  enlargenient 
of  the  throttle,  and  his  decision  was  affirmed  in  the  Court  of 
Appeal.  .  Upon  the  question  of  construction,  the  Court  was  of 
opinion  that  the  first  part  of  the  gxant  passed  the  corporeal 
hereditament  of  the  artificial  channel  pipe  or  drain  as  it  existed 
at  the  date  of  the  grant,  vrith  the  water  flowing  into  it  by 
lawful  means,  and  that  the  defendants  had  no  power  to  alter  or 
enlarge  same,  and  that  the  second  part  of  the  grant  passed  only 
the  actual  springs  and  streams,  shovm  on  the  plauj  and  not  the 
whole  of  the  water  flowing  over  or  percolating  through  Taylor's 
land.  .But  it  was  stiggested  that  if  the  grant  had  been  of  the 
whole  of  the  water  flowing  over  or  percolating  through  Taylor's 
land,  or  if  the  existing  watercourse  had  not  beeii  of  sufficient 
size  to  contain  the  water  flowing  from  the  springs  or  streams  at 
ordinary  times,  then  the  defendants  would  probably  have  had 


(«)  Insole  V.  James,  1  Hurl.  &  N.  i„\  25  W.  E.  885. 
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Chap.  VII.     a  right  to  enlarge  the  watercourse  in  order  to  enahle  them  to 


Sect.  3. 


sensible  in- 
crease. 


enjoy  the  thing  grante,d.     This  case  is  also  valuable  on  account 
"Water-         of  j^g  containing  (among:  other  things)  a  definition  of  the  terms 

COllIt'SG     HTITTTIP'  CJ      \  O  O     / 

and  stream"    "  watcrcouTse,"  "  spring,"  and  "  stream;"  the  principal  difficulty 
defined.  resting  with  the  term  "watercourse,"  whether  it  is  a  corporeal 

hereditament  consisting  of  the  pipe  and  soil,  or  an  incorporeal 
hereditament   consisting  of  the  run  or  course   of  the  water 
only. 
Measure  of  As  regards  the  easement  to  pollute  a  stream,  the  recent  eases 

lute— the'past  ^^^^  gone  to  show  that,  just  as  in  the  acqiusition  of  a  right  of 
pollution.        way,  so  the  right  to  pollute  is  measured  by  the  extent  of  the 
pollution  diiring  the  period  of  adverse  acquisition,  and  that  the 
acquired  right  does  not  justify  a  sensible  increase  of  the  pollution. 
Goidsmid  v.      Thus,  in  a  case  where  the  sewage  of  a  town  had  for  many  years 
Weih^mmis-  been  drained  by  commissioners,  acting  imder  a  local  act  of 
sioBer*,— in-     parliament,  iato  a  stream  passing  through  the  plaintiff's  land, 
against  the      wHch  was  beyond  their  district,  without  perceptibly  polluting 
it ;  but  for  some  years  before  the  filing  of  the  bUl,  in  conse- 
quence of  the  increase  of  the  town,  the  stream  became  perceptibly 
polluted,  and  continued  to  increase  in  impurity  :  a  decree  of  the 
Master  of  the  Rolls,  restraining  the  commissioners  from  draining 
the  town  into  the  stream  so  as  to  poUute  the  water  to  the  injury 
of  the  plaintiff,  was  affirmed  in  the  Court  of  Appeal.    Assuming 
that   a  prescriptive   right  could  be  acquired  of  draining  the 
sewage  into  the  stream  to  the  injury  of  the  plaintiff,  it  could 
only  be  acquired  (the  Court  said)  by  the  continuance  of  a  per- 
ceptible amount  of  injury  for  twenty  years ;  and  that,  although 
the  fact  of  prospective  nuisance  was  not  in  itself  a  ground  for 
the  interference  of  the  Court,  yet  if  some  degree  of  present 
nuisance  existed,  the  Court  would  take  into  account  its  probable 
continuance  and  increase  («). 
And  again,  in  the.  case  of  Crossley  v.  lAghioicler  {y),  where  a 
to'same  effect,  prescriptive  right  to  foul  a  stream  has  been  acquired,  the  fouling 
must  not  be  considerably  enlarged  to  the  prejudice  of  other 
people.     The  fact  that  the  stream  is  fouled  by  others,  is  not  a 
defence  to  a  suit  to  restrain  the  fouling  by  one.     The  mere 
suspension  of  the  exercise  of  a  prescriptive  right  is  not  sufficient 
to  destroy  the  right,  without  some  evidence  of  an  intention  to 
abandon  it ;  but  where  dyeworks  had  not  been  used  for  more 
than  twenty  years,  and  had  been  allowed  to  go  to  ruin :  held, 
that  any  right  of  fouling  a  stream  attached  to  them  was  lost. 

(ic)  Goidsmid   v.  Tunbridge  Wells  M  L.E.,  3  Eq.  279;  and  on  appeal, 

Improvement  Commissioners,  L.  E.,  1       2  Oh.  App.  476. 
Eq.  161 ;  and  on  appeal,  Ch.  App.  849. 
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The  o-wner  of  land  on  the  banks  of  a  river  can  maintain  a  suit    Chai.  VII. 
to  restrain  the  fouling  of  the  water  of  the  river,  without  showing        ^°^"    " 


that  the  fouling  is  actually  injurious  to  him.  0.,  wishing  to 
prevent  the  water  of  a  river  from  being  fouled  by  some  dye- 
works,  purchased  from  the  owners  of  the  dyeworks  a  piece  of 
land  on  the  banks  of  the  river  without  communicating  to  them 
his  objept :  held,  that  in  the  absence  of  any  express  reservation 
by  the  owners  of  the  dyeworks  of  the  right  of  fouling,  C.  could 
maintain  a  suit  to  restrain  it. 

But  although  it  is  the  general  rule  of  law  that  when  an  Alterations  of 
easement  has  been  granted,  the  user  will  be  restricted  to  what  gensMy  iu-° 
is  reasonable  for  the  purpose  of  the  land  in  the  condition  in  creasing  bur- 
which  it  was   at  the  time  the  grant  was  made  (s) ;   still  an  t.  kelson; 
alteration  which  does  not  throw  any  greater  burden   on  the 
servient  tenement  is  permitted,  and  the  easement  is  not  thereby 
destroyed  {a).    And  in  a  case  of  Watts  v.  Kelson  {h),  where  it 
appeared  that  the  owners  of  properties  A.  and  B.  made  a  drain 
from  a  tank  on  property  B.  to  a  lower  tank  on  the  same 
property,  and  laid  pipes  from  the  lower  tank  to  cattle  sheds 
on  property  A.  for  the  purpose  of  supplying  them  with  water, 
and  they  were  so   supplied  till   1863,  and  subsequently  the 
plaintiff  purchased  property  A.  with  all  waters,  &c.,  and  sup- 
plied cottages  instead  of  cattle-sheds  with  the  water:    it  was 
held  (the  easement  being  a  continuous  one),  that  the  easement 
was  to  have  the  accustomed  flow  of  water  through  the  pipes 
without  regard  to  the  purpose  for  which  the  plaintiff  used  it, 
and  that  the  right  therefore  was  not  lost  by  erecting  cottages 
instead  of  cattle-sheds. 

In  another    case    of  Baxendale  v.  M' Murray  {c),  where  the  Ornotalter- 
defendant  (who  was  the  owner  of  a  paper-mUl)  had  used  to  offasement — 
inake  his  paper  from  rags,  and  while  exercising  that  mode  of  ^""^^^'^ 
manufacture  had  for  more  than  twenty  years  discharged  the 
refuse  arising  from  the  paper  manufacture  into  a  stream  which 
ran  past  the  plaintiff's  house,  and  where  subsequently  he  intro- 
duced in  lieu  of  the  rags  a  new  vegetable  fibre,  and  with  that     ' 
material  carried  on  his  works  upon  the  same  scale :  it  was  held 
that  the  easement  to  which  the  defendant  had  become  entitled 
was  not  a  right  to  foul  the  stream  by  discharging  into  it  the 
washings  produced  by  the  working  up  of  rags,  but  was  a  right 
to  discharge  into  it  the  washings  produced  by  the  manufacture 
of  paper  in  the  reasonable  and  proper  course  of  such  manu- 

(«)  Wood  V.   Saunders,   L.  R.,   10      P.  162. 
Ch.  App.  582.  (b)  L.  E.,  6  Ch.  App.  166. 

(a)  Harvey  v.  Walters,  Li  K.,  8  C.  (c)  L.  R.,  2  Ch.  App.  790. 
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facture,  using  any  proper  materials  for  the  purpose,  but  not 
increasing  the  pollution,  and  that  the  onus  of  proving  any  such 
increase  lay  on  the  plaintiff. 

In  an  order  for  an  injunction  to  restrain  defendants  from 
pollutiag  a  stream,  it  is  proper  to  insert  the  words  "to  the 
injury  of  the  plaintiil,"  in  order  to  establish  a  ground  for  the 
interference  of  the  Court,  and  to  prevent  its  authority  being 
invoked  for  trivial  purposes.  Th&  order,  which  was  eventually 
made  in  the  under-noted  case,  was  finally  drawn  up  in  the 
following  form:  "This  Court  doth  order  that  a  perpetual 
injunction  be  awarded  against  the  defendants,  the  Stowmarket 
Company,  to  restrain  the  said  defendants,  their  servants,  agents 
and  workmen,  from  discharging  from  their  works  in  the  plaintiff's 
bill  mentioned,  into  the  river  or  stream  in  the  said  bill  also 
mentioned,  so  as  to  cause  it  to  flow  to  the  plaintiff's 'land,  mes- 
suage and  mills  therein,  also  mentioned,  in  a  state  less  pure  than 
that  in  which  it  flowed  there  previously  to  the  establishment'  of 
the  said  works,  to  the  injury  of  the  plaintiff,  any  such  refuse  or 
other  matter  as  was  discharged  by  the  defendants  from  the  same 
works  into  the  said  river  or  stream  previously  to  the  filing  oi 
the  said  biB,  or  any  noxious  fhiids  or  other  foul,  matters  what- 
soever" (<^).  i      . 


Artificial 
■watercourses. 


The  right  to 
artificial 
watercourse, 
— ^nature  of. 


We  now  come  to  confsider  the  law  relating  to  artificial  stfeams 
or  "watercourses,  a  subject  of  much  greater  nicety,  and  inti- 
mately connected  with  the  subject  of  this  Treatise.  In  mining 
operations,  it  is  always  necessary  to  keep  the  works  free  from 
water,  and  often  to  acc[uire  a  large  supply  of  "water  for' general 
purposes.  In  effecting  these  objects,  many  natural  springs  and 
streams  are  often  directed  or  accumxdated  into  one  channel^  or 
are  otherwise-  so  diverted  or  disturbed  as  verj^  much  to  affect  the 
interests  of  the  adjoining  landowners. 

'  The 'right  of  drawing,  discharging;  or  otherwise  conducting 
water  from  its  natural  bed,  6ver  the  land  of  others,  by  artificial 
channels,  is  strictly  an  easement,  as  already  mentioned,  and, 
like  others,  may  be  acqtiired  by  ekpress'grant  or  sufficient  linin- 
tferrupted  user.  When  the  mines'  fortn'a  separate  inheritance, 
they  are,  of  course,  capable  of  attracting  and  imparling  these 
rights,  in  the  same  way  as  any  bther  tenements.'  For  the 
servient' owner,  in  suffering  an*  encroachment,  may' also  have 
gained  a  profit,  so  as  to  become  in  his  turn  the  owner  of  an 
easement,  in  having  the  right  to  the  continued  flow  of  water 


[d)  Liogwood  r.  Sto-«Tnarket  Co.,  L.  E.,- l,Eq.i  77,  3g6. 
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for  Ms  owa  tenefit.     The  existence  of  this  latter  right  will    Chap.  VII. 
depend  mainly  on  the  purpose  of  the  diversion  or  disturbance,        ^^'  ^' 
and  on  the  duration  of  that  purpose. 

In  a  case  ia  the  Exchequer,  an  action  was  brought  to  recover  Arkwright  v. 
damages  for  tlie  diversion  of  a  portion  of  water  flowing  to  the  ea^sement  Ja° 
plaiatiff's  cotton  mills,  down  a  mineral  sough  or  level  called  general  ao- 
the  Cromford  Sough.  It  appeared,  this  sough  was  made  pre-  fioial  channel 
vious  to  the  year  1704,  and  was  used  for  draining  the  lead  o^fr^ererf 
mines  in  the  district  of  the  wapentake  of  Wirksworth,  in 
Derbyshire.  The  water  from  the  level  discharged  itself  into 
a  stream  called  BonsaU  Brook,  and  formed  a  junction  with  it. 
The  sough  was  repaired  and  rnaintained  by  a  company,  who 
were  entitled  under  a  deed  of  settlement  to  a  certain  contribution 
or  composition  from  various  owners  of  mines  in  the  vicinity, 
under  whose  sanction  and  licences  the  work  was  constructed. 
In  1738,  the  owners  of  the  sough  and  composition  granted  a 
lease  of  them  for  ninety-nine  years,  subject  to  the  condition 
to  keep  the  sough  in  good  repair.  In  1771,  Sir  Richard  Ark- 
wright, the  father  of  the  plaintijff,  obtained  a  lease  for  eighty- 
four  years,  fxom  the  owner  of  the  land  through  which  the 
sough  was  made,  of  the  brook,  of  the  water  issuing  from  the 
sough,  and  of  a  piece  of  land  below  the  junction  of  the  waters, 
where  there  was  an  ancient  com  mill,  with  the  right  of  erecting 
nulls  upon  it.  In  1772,  he  accordingly  erected  extensive  cotton 
nulls,  partly  on  the  site  of  the  ancient  corn  mill,  which  were 
worked  by  the  united  streams.  It  was  stipulated  in  the  lease 
that  if  the  stream  issuing  from  the  Cromford  Sough  should,  by 
bringing  up  any  other  sough,  or  by  unavoidable  accident,  be 
taken  away  or  lessened,  so  that  there  should  not  come  suiScient 
water  to  work  the  mills,  it  should  be  lawful  for  the  lessee  to 
take  down  the  mills,  and  remove  to  another  piece  of  ground. 
In  1789,  the  lessee  purchased  the  absolute  interest  in  the  land 
demised,  and  in  so  much  of  that  through  which  the  sough  was 
laid  as  was  within  the  manor  of  Cromford.  In  the  meantime 
another  company  had  commenced  another  sough,  called  the 
Meer  Brook  ;  Sough,  on  a  lower  level,  for  draining  a-  larger 
portion  of  the  mineral  field,  under  a  similar  licence  from  the 
same  mine  owners  who  used  the  Cromford  Sough.  In  1836, 
the  latter  sough  was  drained,  and  the  water  supplying  the  mUls 
was'  diverted.  It  was  held  by  the  Court,  that  the  plaintiff  had 
not  acquired  such  a  right  to  the  water  as  to  entitle  him  to 
maiatain  an  action  against'  the  proprietors  of  the  Meer  Brook 
Sough. 

Lord  Abinger,  who  delivered '  the  judgment  of  the  Court, 
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Chap.  VII.    said  tEe  watercourse  was  artificial,  made  for  a  definite  object, 
'      and  the  flow  of  water  through  it  was  of   a  temporary  cha- 
racter, depending  upon  its  being  required  for  the  conTenienoe 
of  the  miners.     Sir  Eichard  Arkwright  had  contemplated,  in 
1771,  the  discontinuance  of  the  water  by  the  proviso  in  his 
lease.     The  plaintiff  could  only  have  a  right  to  use  the  water 
for   any  purpose  to  which  it  was   applicable,  so  long  as  it 
continued  there.     A  user  for  twenty  years,  or  longer,  would 
afford  no  presumption  of  a  grant  of  the  right  to  the  water  in 
perpetuity ;  for  such  a  grant  would  oblige  the  mine  owner  not 
to  work  his  mines,  by  the  ordinary  mode  of  getting  minerals, 
below  the  level  drained  by  the  sough,  and  to  keep  the  mines 
flooded  up  to  that  level,  in  order  to  make  the  flow  of  water 
constant  for  the  benefit  of  those  who  had  used  it  for  some 
profitable  purpose.     How  could  it  be  supposed  that  the  mine 
owners  could  have  meant  to  burthen  themselves  with  such  a 
servitude,  so  destructive  to  their  interests  ?    If  a  steam-engine 
were  used  by  the  owner  of  a  mine  to  drain  it,  and  the  water 
pumped  up  flows  in  a  channel  to  the  estate  of  the  adjoining 
landowner,   and  is  there  used  for   agricultural  purposes  for 
twenty  years,  is  it  possible,  from  such  a  user,  to  presume  a 
grant  by  the  owner  of  the  steam-engine  of  the  right  to  the 
water  in  perpetuity,  so  as  to  burthen  himself  and  the  assigns  of 
his  mine  with  the  obligation  to  keep  a  steam-engine  for  ever 
for  the  benefit  of  the  landowner  ?     Clearly  not.     The  natiu?e  of 
such  a  case  distinctly  showed  that  no  right  is  acquired  as  against 
the  owner  of  the  property  from  which  the  course  of  water  takes 
its  origin;   though,  as  between  the  first  and  any  subsequent 
appropriator  of   the  watercourse  itself,  such  a  right  may  be 
acquired.     But  a  user  for  a  much  longer  period  than  twenty 
years,  whilst  the  flow  of  water  was  going  on  for  the  convenience 
of  the  mines,  would  afford  no  presumption  of  a  grant  at  common 
law  as  against  the  owners  of  the  mines.     It  was  also  observed, 
that  the  Prescription  Act  (e)  gave  the  plaintiff  no  such  right. 
The  whole  purview  of  the  act  showed,  that  it  applied  only  to 
such  rights  as  would  before  the  act  have  been  acquired  by  the 
presumption  of  a  grant  from  long  user.     The  act  expressly 
requires  enjoyment  for  different  periods  "without  interruption," 
and  therefore  necessarily  imports  such  a  user  as  could  be  inter- 
rupted by  some  one  "capable  of  resisting  the  claim,"  and  it 
also  requires  it  to  be  "  of  right."     But  the  u^e  of  the  water 
in  this  case  could  not  be  the  subject  of  an  action  at  the  suit 

(e)  2&3"Wffl.  4,c.  71. 
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of  the  proprietors  of  the  mineral  field  lying  below  the  level  Chap.  VII. 
of  the  Cromford  Sough,  and  was  incapable  of  interruption  °^"  ^' — 
by  them  at  any  time  during  the  whole  period,  by  any  reasonable 
mode ;  and  as  against  them  it  was  not  of  right ;  they  had  no 
interest  to  prevent  it,  and  until  it  became  necessary  to  drain 
the  lower  part  of  the  field,  indeed  at  all  times,  it  was  wholly 
immaterial  to  them  what  became  of  the  water,  so  long  as  their 
miaes  were  freed  from  it  (/). 

But  if  the  origiual  purpose  of  diversion  or  discharge  is  ex- 
hausted or  abandoned,  these   reasons   are  materially  altered, 
for  then  the  enjoyment  may  become  for  the  first  time  "as  of 
right,"  and  Kable  to  be  ripened  by  time  into  an  absolute  right. 
Thus,  in  another  case,  an  action  was   brought  against  some  Magm-y. 
mining  adventurers  in  Cornwall  for  disturbing  and  making  foul  ^jjl  guoh~ 
a  stream  which  was  used  for  the  purposes  of  a  brewery.     The  easement  can 
water  had  issued  in  a  pure  state  from  the  mouth  of  an  aban-  against  other 

doned  adit  or  level,  which  had  been  made  at  an  unknown  and  Pf™ons  nsmg 

'  _  _    _  the  -water- 

remote  period,  and  passed  into  a  distinct  watercourse  over  the  course. 

surface  of  a  field  of  which  the  plaintiff  had,  in  1802,  acquired 
the  possession  under  a  lease.  The  field  was  drained,  and  the 
stream  was  diverted  into  a  brewhouse,  and  from  thence  back 
again  into  the  watercourse;  and  there  had  been  a  continued  and 
iminterrapted  use  and  appropriation  of  it  for  thirty-six  years. 
The  defendants  had  lately  begun  to  work  the  ancient  mine  in  an 
adjoining  field,  and  by  turning!  the  water  of  this  mine  into  the 
old  adit,  they  had  rendered  the  water  foul  and  of  no  use  to  the 
plaintiEEs.  At  the  trial,  Mr.  Justice  Patteson  directed  the  jury 
to  consider  whether  a  custom  alleged  to  exist  in  Cornwall,  and 
which  authorized  mine  owners  to  resume  the  use  of  an  adit  after 
an  abandonment  of  twenty  years,  had  been  proved  by  the  evi- 
dence, and  whether  those  who  use  water  under  such  circum- 
stances use  it  subject  to  such  a  custom;  and  that,  in  the  absence 
of  custom,  a  person  using  an  artificial  stream  for  twenty  years 
acquired  the  same  right  as  in  the  case  of  a  natural  stream.  The 
jury  did  not  find  such  a  custom,  and  gave  a  verdict  for  the 
plaintiffs.  On  a  motion  for  a  new  trial,  Lord  Denman,  in 
giving  the  judgment  of  the  Court,  said,  it  had  been  contended 
that  the  artificial  nature  of  the  adit,  and. the  known  practice 
of  all  the  mineral  districts,  were  -strong  evidence,,  even  in  the 
absence  of  a  custom,  to  show  that  the  plaintiffs'  enjoyment  was 
not  of  right,  because  they  must  have  known  that  the  owner  of 

(/)  Arkwright  v.  GeU,  5  M.  &  W.  shire  Canal  Navigation  Co.   v.   The 

203.    See  "Wood  ».. 'Wand,  supra.    See  Birmingham  Canal  Navigation  Co., 

also  The  Staffordshire  and  Worcester-  35  L.  J.,  Ch.  757. 
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Martyn, — 
artificial 
stream  may 
become  like 
a  natural 
stream. 


the  mine  had  made  the  ■watercourse  for  his  own  convenience, 
.  and  had  ceased  to  work  it  with  the  intention  of  resumiag  that 
work  whenever  it  suited  his  interest,  and  with  all  the  rights  of 
throwing  in  dirt  and  ruhhish  which  usually  attend  these  opera- 
tions, and  that  the  universal  mode  of  proceeding  in  the  mining 
district  would  have  been  material  to  show  that  the  plaintiffs 
took  the  water  with  no  idea  of  having  a  right  to  it,  hut  were 
merely  taking  advantage  of  the  non-user  of  the  adit  for  such 
time  as  it  happened  to  he  useful  to  them.  The  Court  was 
not  prepared  to  say  that  the  circumstances  under  which  a  water- 
course had  been  enjoyed  might  not  prove  it  to  have  been  without 
right,  or  that  an  universal  practice  of  the  neighbourhood  might 
not  tend  to  fix  the  party  with  the  knowledge  that  those  who 
cleared  a  mine  by  an  adit  notoriously  reserved  to  themselves  the 
right  of  workiag  the  miae  at  any  time;  but  this  view  had  not 
been  pressed  at  the  trial,  the  defendants  relying  on  the  custom. 
The  imputed  misdirection  was,  that  the  law  of  watercourses  is  the 
same,  whether  natural  or  artificial.  The  Court  thought  this  was 
clearly  right.  The  contrary  proposition,  that  a  watercourse,  of 
whatever  antiquity,  and  in  whatever  degree  enjoyed  by  numerous 
persons,  cannot  be  so  enjoyed  as  to  confer  a  right  to  use  the 
water,  if  proved  to  have  been  originally  an  artificial  stream, 
seemed  quite  indefensible  ((/), 

It  has  since  been  expressly  decided,  that  if  an  artificial  stream 
has  been  used  and  enjoyed  in  such  a  manner  and  for  such  a 
time  as  would  give  adverse  riparian  rights  in  the  case  of 
a  natural  stream,  the  same  rights  may  be  acquired  in  the  arti- 
ficial stream  (/*), 

The  distinction  between  natural  and  artificial  streams  has 
been  further  explained  in  a  recent  case,  A  stream  of  water  had 
been  brought  to  the  surface  artificially  by  mining  operations, 
and  had  been  used  in  certain  clay  works.  During  the  first 
period  of  user,  the  mine  owner  had  worked  for  tia,  and  had 
exercised  his  right  to  the  water.  Payments  had  also  been  made 
to  the  tin-bounder  for  his  desisting  from  exercising  his  right  to 
foul  the  stream.  Afterwards,  another  occupier  of  the  clay  works 
had  enjoyed  the  water  without  any  interruption  for  more  than 
twenty  years.  It  was  held,  that  the  mine  owner  had  not  aban- 
doned his  right  to  disturb  the  water,  and  that  no  adverse  right 
had  been  established  against  him.  It  was  observed  by  Erie,  C.  J. , 
in  delivering  the  judgment  of  the  Court,  that  the  rights  and 
liabilities  entirely  differed  with  respect  to  natural  and  artificial 


(g)  Magor?;.  Chadwick,  11  Ad.  &  E.  [h)  SutclifBe 

.571.    See  Bro-wn  v.  Best,  1  Wils.  174.       Q.  B.  136. 
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streams.     The  water  in'  an  artificial  stream,  flowing  ia  the  land    Chap.  VII. 
of  the  person  who  originates  it,  is  his  own  property;  but,  if        ^^'''   ' 


made  to  flow  in  the  land  of  another  owner  without  his  consent, 
a  wrong  is  done  to  him.  If  there  is  uninterrupted  user  of  that 
land,  as  of  right,'  for  twenty  years,  such  user  is  evidence  of  an 
easement  against  the  owner;  but  it  is  of  itself  alone  no  evidence 
that  the  water  must  be  continued,  either  by  the  owner  above, 
or  suffered  by  the  owner  below.  There  may  be  facts  leading  to 
a  presumption  that  the  stream  was  originally  intended  to  have 
a  permanent  flow,  or  that  there  was  a  permanent  abandonment 
of  the  mining  workg  which  caused  the  supply.  Without  the  inten- 
tion to  resume  them — and  thus  the  stream  may  become  subject 
to  tiie  law  relating  to  natural  streams.  But,  in  that  case,  there 
was  neither  presumption  of  grant,  nor  evidence  of  right  («'). 

If  the  acquired  right  of  mine  owners  has  only  consisted  in 
polluting  an  ancient  stream,  this  right,  if  surrendered  in  the 
way  above  described,  will  cease  at  once,  and  the  rights  of  the 
landowners  will,  of  course,  also  be  immediately  restored. 

With  respect  to  the  landowners,  as  among  themselves,  their  IfigMs  of  ad- 
rights  to  an  aj^ificial  stream,  after  the  right  of  discharge  is  com-  o^^^f  ^^ 
■  plete,  and  even  before  that  event  in  case  of  their  acquiescence,  ''»*«»'  ««■ 
seem  to  depend  entirely  upon  prior  appropriation,  except  that 
no  such  owner  can  aggravate  any  injury  so  as  to  burthen  his 
neighbour  with  a  new  easement.     Within  this  limit  there  will 
be  a  title  by  occupancy,  which  will  in  time  become  subject  to 
the  matured  rights  of  others. 

In  the  case  of  Holker  v.  Porritt{k),  a  natural  stream  was  Eolkerir. 
divided    immemoriaUy,    but    by    artificial    means,   into    two  rit^^^'^t'oiiatu- 
branohes ;  one  branch  ran  down  to  the  river  Irwell,  the  other  ral  flow  of 
passed  into  a  farm  yard,  where  it  supplied  a  watering  trough,  fioiar-^ter-'" 
and  the  overflow  from  the  trough  was  formerly  diffused  over  conxse. 
the  surface,  and  discharged  itself  by  percolation.     In  1847, 
W.,  the  owner  of  the  land  on  which  the  watering  trough 
stood,  and  thence  down  to  the  IrweU,  connected  the  water- 
ing trough  with  reservoirs  which  he  constructed  adjacent  to, 
and  for  the  use  of,  a  mill  on  the  IrweU.     In  1865,  W.  became 
owner  of  all  the  rest  of  the  land  through  which  this  branch 
flowed.    In  1867,  he  conveyed  the  mill,  with  all  water  rights, 
to  the  plaintiff.     In  an  -action  brought  by  the  plaintiff  against 
a  riparian  owner  on  the  stream  above  the  point  of  division,  for 
obstructing  the  flow  of  water:   held  (affirming  the  judgment 
of  the  Court  below),  that  the  plaintiff  was  entitled  to  maintain 
the  action. 

(i)  Gaved  V.  Martyn,  19  C.  B.  732;  ,  Oc)  L.  E.,  8  Exoh.  107  ;  and  on  ap- 
U  L.  J.,  C.  P.  353.  peal,  L.  E.,  10  Exoh,  59. 
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Chap.  VII.  In  a  case  of  Niittall  v.  Bracewell  {I),  the  plaintifE  was  the 
^^'^-  ^-  lessee  of  a  mill  situated  on  riparian  land.  A.,  through  whom 
Nuttaii  V.  he  derived  title,  had,  in  1804,  under  a  written  agreement  with 
tosme e&ct.  t^s  adjoining  higher  riparian  owner,  and  subject  to  an  annual 
payment,  constructed  a  goit  on  the  higher  owner's  land,  inter- 
cepting the  water  of  the  stream  at  a  weir  in  that  land,  and 
bringing  it  thence  to  his  miU.  The  flow  of  the  water  through 
this  goit  had  ever  since  been  enjoyed  by  the  mill-owner,  and 
used  for  the  purpose  of  working  the  mill ;  and  the  annual  ac- 
knowledgment had  been  paid.  The  defendant,  a  riparian 
owner  above  the  weir,  and  also  a  miUowner,  intercepted  the 
water  of  the  stream  for  the  purposes  of  his  mill ;  and  the  plain- 
tiff sued  for  damages :  held,  that  he  was  entitled  to  recover : 
held  (per  Pollock,  0.  B.,  and  Channell,  B.),  that  what  was 
done  amounted  to  a  division  of  the  stream  into  two  courses,  and 
that  the  plaintiff  was  a  riparian  proprietor  in  respect  of  the  goit : 
held  (per  BramweU,  B.),  that  a  riparian  landowner  can  grant 
to  a  non-riparian  landowner  the  flow  of  water  from  the  stream 
to  his  premises,  for  the  use  of  the  premises ;  and  that  the  grantee 
may  sue  for  a  disturbance  of  his  enjoyment  by  a  higher  riparian 
owner. 
Seeston  v.  In  another  case,  an  artificial  channel  had  been  cut  through 

right  to  divert  ^  close  at  a  remote  period,  by  which  the  water  of  a  brook  was 
■^*^'^.°|  diverted  for  its  irrigation.     The  occupiers  of  an  adjoining  close 

watercourse,  had,  from  time  immemorial  and  without  interference,  been 
accustomed  in  the  summer  to  go  on  the  first  close,  and  place  sods 
in  the  brook  and  in  the  artificial  channel,  so  as  to  divert  the 
water  down  the  channel  into  a  pit  on  the  latter  close,  where 
it  was  used  for  watering  cattle.  In  an  action  brought  for  dis- 
turbing the  latter  right,  it  was  held,  that  the  continued  enjoy- 
ment and  the  acts,  which  would  have  been  wrongful,  if  no 
easement  had  existed,  were  evidence  of  the  right  to  the  water, 
and  that  the  artificial  character  of  the  watercourse  did  not  pre- 
vent the  acquisition  of  the  right,  as  there  was  no  evidence  of  a 
mere  temporary  purpose  {m). 

A  person  cannot  recover  damages  for  an  injury  to  water,  when 

he  himself  can  set  up  no  sufacient  right  to  its  use  against  a  wrong- 

WhaUy  V.        doer.    Thus  a  plaintiff  had  been  allowed  by  the  owners  of  a 

foundation  of  canal  to  msert  m  it  a  pipe  for  conveying  the  water  to  a  cistern, 

pWiff.         ^^^  thence  to  his  boilers  for  the  steam-engines  connected  with 

his  mines.     The  defendant  had  fouled  the  water  by  a  drain 

leading  from  his  chemical  works  on  the  other  side  of  the  canal, 

whereby  the  water  flowing  by  the  pipe  was  injured.     It  was 

{V)  L.  R.,  2  Exch.  1.  ,  (,„)  Beeston  v.  Weate,  5  E.  &  B. 

986;  25  L.  J.,  Q.  B.  115. 
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held  by  the  Court  of  Exchequer  that  the  defendant  could  not  Chap.  vil. 
resist  an  action  by  a  plea  of  not  guilty,  nor  by  denying  an  ^^'  ' 
averment  in  the  declaration,  that  the  water  ought  of  right  to 
flow  in  the  canal  without  pollution.  The  averment  was  not  to 
be  construed  as  asserting  a  right  on  the  part  of  the  plaintiff, 
but  as  negativing  the  right  of  the  defendant  to  injure  the 
water  (n).  But  this  judgment  was  reversed  in  the  Exchequer 
Chamber  by  a  majority  of  the  judges  there  (o). 

A  liberty  of  making  a  sough  or  water-level  for  a  definite  pur-  Eights  inci- 
pose  will  imply  an  incident  right  to  enter  and  keep  it  in  repair  maintenance 
as  long  as  the  purpose  supposed  to  be  contemplated  by  the  par-  and  repair  of 
ties  shall  demand  its  being  used,  and  will  authorize  all  other 
proper  acts  for  the  accomplishment  and  contiauance  of  that  pur- 
pose, although  some  of  those  acts  only  may  have  been  specified 
by  express  agreement  (p). 

The  plaintiff  iu  the  case  of  Whaley  v.  Laing,  above  alluded  to,  WhaUy  v. 
was  seised  of  a  piece  of  woody  ground,  and  the  defendant  was  no7re™ass 
seised  also  of  another  piece  of  woody  ground  adjoining,  and  of  *«  ^nter  on 
thirty-five  acres  of  land  also  adjoiuirig.     The  defendant  claimed  pair,  or  even 
the  exercise  of  certain  liberties  for  workina-  the  coal  under  his  ^°'^  restora- 

o  tion,  01  arti- 

lands  under  a  former  grant.    It  appeared  a  former  owner  of  the  fioial  water- 
plaiatifE's  land  had  granted  to  a  former  owner  of  the  defendant's  lo^^as  the 
lands,  his  heirs  and  assims,  full  liberty  to  carry  up  a  sough  or  pnrpose  for 
level  from  the  place  m  question  mto  the  piece  oi  woody  ground  grant  was 
of  the  defendant,  and  also  to  make  two  Httle  sough  pits,  at  madeendnres. 
specified  points  in  the  plaiatifi's  land,  for  the  more  easy  and 
safe  carrying  up  the  tail  of  the  sough.     One  of  the  pits  was  to 
be  covered  as  soon  as  conveniently,  and  the  other  to  be  kept 
open  for  examining  the  sough  so  long  as  was  necessary  and  no 
longer,  and  also  for  bringing  the  rubbish  which  might  arise  in 
another  sough  pit  intended  to  be  made  in  the  other  piece  of 
woody  ground  belonging  to  the  defendant,  and  throwing  it 
into  a  hollow  place  in  the  ground  in  question  for  improving  a 
cartway  intended  to  be  made  to  the  intended  colliery.     These 
works  were  completed;  the  defendant  had  kept  the  sough  in 
good  repair,  and  the  two  pits,  being  afterwards  considered  un- 
necessary, had  been  filled  up.     But  after  another  period  the 
defendant  had  entered  the  lands  again,  sunk  a  pit  and  opened  a 
level.    Eor  this  an  action  of  trespass  was  brought,  and  it  was 
contended  for  the  plaintiff,  that  the  Hberty  of  opening  sough  \ 

pits  was  only  intended  to  be  granted  once,  so  long  as  the  drain 
then  made  would  serve  the  purpose,  but  not  to  be  renewed  by 

(»)  Whaley  v.   Laing,   26    L.    J.,  {p)  See  remarks  of  Jeeeel,  M.R. ,  in 

Exoh.  327.  Newoomen  v.  Coulson,  L.  K.,  6  Ch. 

(o)  27L.  J.,Exoh.  422;  nom.  Laing  Div.  133,  partly  stated  on  pages  216, 

V.  Whaley,  3  Hurl.  &  N.  675.  217,  supra. 
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C|i^-  VII.  maJdng  fresh  pits  after  the  first  were  closed;  and  that  the  grant 
— ^'^".  /  of  the  sough,  was  to  he  confined  to  the  liberty  of  getting  coals 
from  the  defendant's  woody  ground  only  {q) .  But  it  was  observed 
by  Lord  Ellenborough,  who  delivered,  the  judgment  of  the 
Court  of  Kiag's  Bench,  that,  though  the  deed  did  not  distinctly 
point  out  what  particular  purpose  the  draia  was  intended  to 
answer,  it  seemed  the  object  of  the  grant  was  to  drain  the 
water  from  an  intended  colliery,  the  local  extent  of  which  there 
were  no  means  of  defining;  but,  judging  from  the  nature  of 
such  works,  there  seemed  no  reason  to  give  them  any  narrower 
limit  than  the  boundaries  of  the  continued  property  of  the 
grantee,  under  which  the  intended  colliery  might  be  prosecuted 
by  him,  without  regard  to  the  pieces  of  ground  under  which  it 
might  be  carried,  and  the  grantee  might,  of  course,  be  expected 
to  follow  the  coal  through  all  the  contiguous  and  connected 
seams  of  coal  which  belonged  to  him.  The  question,  therefore, 
was  siagly,  whether  the  grantee  had  a  right'  to  do  what  from 
time  to  time  might  be  wanted  to  repair  the  sough,  so  long  as 
the  origiual  purpose  required  it  to  be  continued,  or  whether, 
the  sough  having  been  once  made,  it  was  the  intention  of  the 
parties  that  the  grantee  should  use  it  no  longer  than  it  should 
happen  to  continue  unimpaired  by  length  of  time  or  accidents, 
although  the  grantee  might  have  actually  lost  the  beneficial 
use  of  it  after  it  was  made.  The  latter  construction  would  ill 
accord  with  the  views  of  one  who  was  about  to  open  a  colliery 
intended  to  be  worked  as  long  as  the  coal  might  last.  The 
liberty  of  making  two  little  sough  pits  did  not  furnish  any 
substantial  inference  against  the  defendant.  The  purpose  of 
that  liberty  was  for  the  more  easy  and  safe  carrying  up  the 
tail'  of  the  sough.  That  purpose  was  answered,  and  it  might 
reasonably  be  concluded  that  the  sough  might  have  been  carried 
up,  though  not  so  easHy  and  safely,  without  the  pits ;  and  if  so, 
the  grantee,  under  the  words  merely  granting  him  the  liberty 
to  make  the  sough,  would  not  have  been  entitled  to  make  pits 
of  that  description.  If  the  sough  had  been  to  drain  the  water 
from  all  the  grantee's  coals,  he  would  have  had  a  right  to  main- 
tain the  sough  while  there  were  any  coals;  and  if  that  were  so, 
as  all  the  coals  were  not  gotten  from  the  defendant's  woody 
grounds  and  the  adjoining  lands,  which  might  be  deemed  the 
intended  colliery,  the  right  to  maintain  the  sough  would  of 
course  continue  (r). 

(?)  See  also  the  remarks  of  James,  efleot,  and  approve  Blakemore  v.  Gla- 

L.J.,  and  BramweU,  B.,  in  the  case  of  morganshire  Canal  Co.,  1  M  &K  154 
Taylor  v.  St.  Helen's  Corporation,  25  {>■)  See   also  Hodgson  i    Keld    7 

"W.  E.  885,  partly  stated  on  pages  East,  613 ;  3  Smith,  538.  ' 

235,  236,  supra,  which  are  to  the  llko 
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The  burtlien  of  repair  falls  on  the  owner  entitled  to  the  ease-    Chap.  VII. 
ment  (s).     He  is  also  liable,  in  the  case  of  any  artificial  work 


required  for  the  enjoyment  of  the  right,  for  any  damage  arising  ^"^li™  °i 
from  the  want  of  repair,  but  not  for  any  inju];y  arising  from  watercourse, 
natm^al  causes  to  natural  rights  (t).     The  duty  of  repair  can  f^^  damage" 
only  be  thrown  upon  the  servient  tenement  by  special  imposi-  resultingfroai 
tion.     As  in  the  case  of  a  public  highway  or  a  bridge  to  be 
repaired  by  a  proprietor  ratione  tenurm,  or  by  prescription,  con- 
trary to  the  presumption  of  law,  great  strictness  of  proof  will 
be  required.     But  it  is  quite  competent  jor  owners  to  make 
special  stipulations  by  deed,  which  may  impose  this  burthen  on 
the  servient  tenement  {u).     The  same  effect  may  be  produced 
by  implied  covenants;  and  the  same  prescription,  which  gives 
the  right  by  actual  enjoyment,  may  also  in  a  similar  way  impose 
the  additional  burthen  of  repair  (x). 

The  owner  of  the  right,  with  the  burthen  of  repair,  hag,  of 
course,  all  the  necessary  rights  of  entry  and  interference  which 
are  necessary  for  the  full  enjoyment  of  the  easement  (y).  When 
he  is  thus  bound  to  repair  a  road,  he  cannot  trespass  by  leaving 
the  ordinary  track  for  want  of  repair,  as  in  public  highways  (s). 
If  he  neglect  to  repair  any  artificial  work,  so  as  to  occasion  a 
private  nuisance,  the  owner  of  land  may  either  bring  an  action 
or  enter  and  abate  the  nuisance. 

In  the  case  of  JVield  v.  London  and  Worth-  Western  Bailway  Eight  of  self- 
Co.  (a),  the  defendants,  owners  of  a  canal,  being  threatened  by  asaiSt^water 
an  overflow  of  fiood  water  from  a  neighbouring  river,  and  fear-  and  non- 
ing  damage  to  their  premises  situated  on  the  banks  of  the  canal,  damage  aris- 
placed  across  it,  at  a  point  above  their  premises,  planks  reaching  ing  from  self- 
from  the  bottom  of  the  canal  to  the  coping-stone,  which  was 
some  inches  higher  than  the  surface  of  the  canal  water.     The 
flood-water  afterwards  broke  into  the  canal  at  a  poiat  above  the 
barricade  of  planks,  opposite  to  the  plaintiff's  premises,  which 
were  also  situated  on  the  banks  of  the  canal  above  the  premises 
of  the  defendants,  and,  beiag  penned  back  by  the  planks,  the 
water  rose  in  the  canal  until  it  flooded  the  plaintiff's  premises. 
In  an  action  brought  to  recover  damages  for  the  injury  so 
caused:  held,  that  the  defendants  were  not  liable,  on  the  ground 
that  the  water  which  did  the  mischief  was  not  brought  there  by 

W  Bract,  lib.  i,  fo.  222  ;  Pomfret  1  Or.  &  J.  105 ;  Taylor  v.  Whitelieaa, 

ti.  Eioroft,  1  Saund.  322  a;  Taylor  v.  and  Pomfret  v.  Eioroft,  1  Saxmd.  322  a. 

■WHtehead,  2  Doug.  745.  '  {y)  Sep.  9  Edw.  4,  35  ;  Pomfret  v. 

(t)  Com.  Dig.  Chimin.  Ricroft,  supra  ;  Liford's  case,  11  Eep. 

lu\  2  tnst.  701.  62  a.     See  Code  Nap.  art.  697. 

\x)  Spencer's  case,  5  Eep.  16 ;  Eider  {:)  Ballard  v.  Harrison,  4  M.  &  S. 

V.   Smith,  3  T.    E.   766;   Mayor   of  387,  overruling  2  Black.  Com.  36 ;  Gale 

Congleton  v.  Pattisou,  10  East,    135 ;  on  Easements,  322. 

Easterhy  i>.  Sampson,  9  B.  &  C.  505  ;  (a)  L.  E.,  10  Exch.  4. 
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Chap.  VII.    them,  and  that  there  is  no  duty  on  the  owners  of  a  canal  analo- 
^^'^"  ^"      gous  to  that  on  the  owners  of  a  natural  watercourse,  not  to 


impede  the  flow  of  water  down  it. 

The  acts  for        In  the  case  ,  of  Rolerts  v.  Rose{h),  the  plaiatiffs,  by  parol 

tionagainst     licence  from  L.  and  from  the  defendant,  constructed  a  water- 

■watermustbe  course,  and  thereby  dischara-ed  the  water  from  their  own  mines 
reasonable.  ?  ./  o 

across  the  land  of  L.,  and  thence  across  the  land  of  defendant. 

The  defendant,  having  revoked  his  licence,  upon  the  plaintiffs' 
refusal  to  discontinue  using  the  watercourse,  entered  upon  the 
land  of  L.,  at  a  spot  near  the  boundary  between  it  and  the  land 
of  the  plaiatiff s,  and  obstructed  the  watercourse.  The  defendant 
by  stopping  the  watercourse  on  his  own  land  would  have  done 
less  damage  to  the  plaiatiffis  than  was  actually  done,  but  more 
damage  to  L.,  and  possibly  some  damage  to  the  public:  held 
(affirming  the  judgment  of  the  Court  below),  that  the  water- 
course was  obstructed  ia  a  reasonable  manner,  inasmuch  as  the 
convenience  of  the  plaintiffs,  who  after  revocation  of  the  licence 
were  wrongdoers,  was  subordinate  to  the  convenience  of  inno- 
cent third  persons  and  of  the  public. 


Sect.  4. — The  Prescrijjtion  Act. 

(1.)  Aoqmsition  and  Proof  of  Easements. 

(2.)  Uninterrupted  Enjoyment, — ^what  is  necessary  to  defeat  it. 

(3.)  Distinction  between  Easement  and  Licence. 

(4.)  Circumstances  iuvalidating  alleged  Prescription,  and  especially 

the  legal  Impossibility  of  the  Grant. 
(5.)  Abandonment  of  Easements. 

Acquisition  The  Prescription  Act  contains  provisions  regarding  the  proof 
easements.  and  disproof  of  easements,  which  have  been  defined  as  privileges 
without  or  apart  from  the  profit  which  may  grow  from  them. 
The  number  of  easements  is  very  considerable,  but  the  law  (as 
we  have  seen)  discourages  any  increase  of  their  number,  and 
also  guards  vigilantly  against  the  permitted  measure  of  user 
being  exceeded, — the  reason  being  that  they  are  restrictions 
upon  and  derogations  from  another  person's  rights,  and  there- 
fore are  esteemed  odious  in  law.  The  most  important  easements 
in  connection  with  mines  are  (as  we  have  seen)  rights  of  way 
and  water,  which,  like  all  other  incorporeal  hereditaments,  can 
only  be  expressly  granted  by  instruments  under  seal.  But  they 
were  capable  even  at  common  law  of  acquisition  by  adverse 
possession,  or  rather  adverse  enjoyment;  that  is  to  say,  by 
prescription. 

(A)  L.  E.,  1  Exch,  82. 
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It  was  necessary  by  the  common  law,  as  in  the  civil  law,  that    Chap.  VII. 
this  enjoyment  should  be  long,  peaceable,  open,  and  "as  of 


right" — longus  usus,  nee  per  mm,  nee  clam,  necpreeario  (c).  The  Acquisition  of 
mam  difficulty  afterwards  lay  in  measuring  the  length  of  tmie.  conunon  la-w. 
For  this  purpose  reference  was  naturally  made,  as  in  the  case  of 
profits  d prendre,  to  the  memory  of  man,  or  to  the  "time  whereof 
the  memory  of  man  runneth  not  to  the  contrary."  Unfor- 
tunately this  memory,  as  defined  by  the  law,  far  outstretched  that 
of  any  living  evidence.  Time  of  memory,  in  conformity  with  a 
statute  for  fixing  a  date  for  alleging  seisin  in  a  real  action,  was 
held  to  begin  from  1  Eic.  I.,  being  the  year  1189;  and  when 
that  time  was  altered  by  statute,  so  as  to  fix  a  certain  number  of 
years  for  real  actions,  the  courts  of  law,  if  not  at  first,  at  least 
soon  afterwards,  were  supposed,  in  prescriptive  cases,  still  to 
leave  open  an  ear  for  all  testimony  up  to  the  earlier  period, 
which  became  daily  more  remote.  This  inconvenience  led  to  the  Kotion  of  lost 
well-known  expedient  of  the  fiction  of  a  lost  modem  grant  (d),  ^™  ' 
Although  the  grant  was  entirely  feigned,  the  jury  were  supposed 
to  believe  in  its  former  actual  existence;  and  if  the  direction  of 
the  judge  to  that  effect  was  disregarded,  a  new  trial  could  be 
obtained  as  of  right  (e).  It  was  thus  established  in  practice, 
that  a  right  could  not  be  defeated  by  giving  proof  merely  of  its 
non-existence  at  a  period  ever  so  shortly  before  the  time  when 
the  presumptive  period  began  (/).  The  chief  object  of  the 
Prescription  Act  {g)  was  to  dispense  with  the  intervention  of 
a  jury,  and  to  make  the  finding  of  the  lost  grant  a  rule  of 
law  (/»). 

Much  difficulty  has  occurred  in  the  construction  of  this  act,  Acquisition, 
and  it  is  very  important  to  remember  that  it  has  not  superseded  ft's^iu*  i 
the  common  law,  and  a  claimant  may,  it  seems,  proceed  either  >>•  71. 
under  the  statute  or  as  before  the  act  was  passed  (*'). 

The  act  begins  with  a  preamble  reciting  that  the  expression  Sect,  l, 
•  "time  immemorial"  is  considered  to  include  and  denote  the  whole 
period  from  the  reign  of  Eang  Eichard  I.,  whereby  the  title  to 
matters  that  have  been  long  enjoyed  is  sometimes  defeated  by 
showing  merely  the  commencement  of  such  enjoyment. 

The  second  section  enacts,  that  no  claim  to  any  way  or  other  Seot.  2. 
easement,  or  to  any  watercourse,  or  the  use  of  any  water,  when 

(c)  Bract,  lib.  2,  51 ;  Co.  Litt.  113  b.  A.  232  ;  CodUng  v.  Johnson,  9  B.  &  C. 

{d)  See    Gale    on   Easements,   92 ;  933 ;  Pen-warden  v.  Ohing,  1  Moo.  & 

Dig..  8,  S,  10  ;  Inst.  lib.  2,  t.  3.  M.  400. 

(e)  JenMns  v.  Harvey,  1  Cr.,  M.  &  (i?)  2  &  3  Will.  4,  o.  71. 

a.  894.                     •  (h)  Bright  v.  "Walker,  1  Or, .  M.  &  E. 

(/)  CampbeU   v.  Wilson,  3   East,  217. 

224 ;  Mayor  of  HuU  v.  Homer,  Oowp.  (i)  See  Onley  v.  Gardiner,  4  M.  & 

102 ;  Doe  d.  Penwick  v.  Keed,  5  B.  &  W.  496. 
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Chap.  VII. 
Sect.  4. 

20  years'  en- 
joyment. 


40  years'  en- 
ioyment. 


Sect.  4. 
Enjoyment 
howreokoned, 
and  what  is 
an  interrup- 
tiou  of. 


Sect.  5. 
Enjoyment 
must  he  "ai 
of  riffht." 


Sect.  7. 
Allo-wanoe  for 
various 
disabilities. 


Sect.  8. 
Special  enact- 
ment in  case 
of  tenancy  for 
life,  or  for 
term  exceed- 
ing 3  years. 


General  effect 
of  Prescrip- 
tion Act. 


such  way  or  other  easement  shall  have  been  actually  enjoyed  hy 
any  person  elaiming  right  thereto  without  interruption  for  the 
full  period  of  twenty  years,  shall  he  defeated  by  showing  only 
that  such  way  or  other  matter  was  first  enjoyed  at  any  time 
prior  to  such  period;  but  neyertheless  such  claim,  may  be  de- 
feated in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated;  and  where  such  way  or  other  matter  shall  have  been 
so  enjoyed  for  the  full  period  of  forty  years,  the  right  shall  be 
deemed  absolute  and  iudefeasible,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly  given 
or  made  for  that  purpose  by  deed  or  writing. 

By  the  fourth  section,  each  of  the  periods  shall  be  that  need 
before  some  suit  or  action  wherein  the  claim  shall  be  brought  into 
question;  and  no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption,  unless  the  same  shall  be  submitted  to  or  acquiesced 
in  for  one  year  after  the  party  interrupted  shall  have  notice 
thereof,  and  of  the  person  makiag  or  authorizing  the  same  to  be 
made. 

It  is  provided,  that  in  all  actions  and  other  pleadings  it  shall 
be  sufficient  to  allege  the  enjoyment  as  of  right  by  the  occupiers 
of  the  tenement  ia  respect  whereof  the  claim  is  made,  without 
claimiag  iu  the  name  or  right  of  the  owner  of  the  fee.  But  no 
presumption  shall  be  allowed  iu  respect  of  any  less  period  of 
years  than  that  applicable  to  each  ease  under  the  act  (A). 

The  time  during  which  any  person  otherwise  capable  of  resist- 
iag  any  claim  shall  be  an  infant,  idiot,  non  compos  mentis,  feme 
covert,  or  tenant  for  life,  or  during  which  any  action  or  suit  shall 
have  been  pending,  and  shall, have  been  diligently  prosecuted, 
shall  not  be  included  in  the  computation  of  the  periods,  except 
in  cases  where  the  right  or  claim  is  by  the  act  declared  to  be 
absolute  and  indefeasible. 

When*  any  land  or  water,  subject  to  any  way  or  other  ease' 
ment  ii),  has  been  held  under  any  term  of  life,  or  any  term  of 
more  than  three  years  from  the  granting  thereof,  the  term  of 
enjoyment  duriug  the  continuance  of  such  term  shall  be  included 
in  the  computation  of  the  period  of  forty  years,  in  case  the  ol&im 
shall,  within  three  years  after  the  end  or  sooner  determination 
of  such  term,  be  resisted  by  any  person  entitled  to  the  reversion. 
But  no  allowance  is  made  for  disabilities  in  computing  this 
period,  as  in  the  shorter  period. 

~  Thus,  the  rights  now  mainly  in  question,  rights  of  way  and 
water,  cannot  be  defeated  after  twenty  years'  enjoyment  by 


(A)  Sect.  5.     See  Ivimey'  ( 
34  L.  J.,  Chanc.  640. 


Stocker, 


(i)  See  I  Moc.  &  W.  77. 
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merely  showing  their  origin  prior  to  that  period,  but  in  any    Chas.  Vll. 
other  way  by  which  they  cotdd  before  have  been  defeated ;  that       ^°^"   ' 


is,  by  proof  of  grant  or  licence,  written  or  parol,  for  a  certain 
period,  or  of  the  absence  or  ignorance  of  the  parties  afEeoted, 
or  of  the  impossibihty  of  the  grant,  or  of  the  unity  of  seisin  of 
the  two  tenements.  But  where  there  has  been  enjoyment  for  forty 
years,  the  rights  are  absolute,  unless  there  has  been  consent  in 
writing. 

The  statute  does  not  recognize  different  classes  of  rights, 
qualified  and  absolute ;  valid  as  to  some,  and  invalid  as  to 
others.  An  enjoyment  of  twenty  years,  therefore,  gives  no  title 
at  all,  if  it  does  not  give  a  title  against  all.  Thus,  such  an 
enjoyment  against  a  tenant  for  life  or  for  years  of  church 
lands  will  not  affect  him,  as  it  cannot  affect  the  reversion  of  a 
bishop  (y). 

The  words  "  as  of  right"  do  not  mean  an  adverse  right,  but 
an  open  and  uniaterrupted  enjoyment.  The  preceding  words 
of  the  act  are,  "  claiming  right  thereto  without  iaterruption." 
But  the  right  is  of  necessity  adverse,  semble. 

Where  the  right  is  declared  to  be  indefeasible,  the  time  of 
any  tenancy  for  life,  and  of  any  term  exceeding  three  years,  are 
not  to  be  computed  ia  the  period  of  forty  years ;  but  the  latter 
period  opens  and  shuts,  according  to  circumstances,  till  the  full 
number  of  years  is  completed  (k) .  But  the  claim  must  be  resisted 
in  such  cases  within  three  years  from  the  end  of  the  tenancy  or 
term. 

It  has  been  decided  that  an  easement  ia  gross  is  not  within  Question,— 
the  Prescription  Act  (l) ;  there  is,  ia  fact,  no  such  easement ;  oSylfcence. 
but  the  so-called  easement  is  a  licence  only,  and  as  such  is  both 
personal  and  determinable  (m). 

It  is  sometimes,  however,  a  question  of  very  considerable 
difficulty  to  decide  whether  an  easement  ia  appearance  is  not 
merely  a  licence  ia  reality.  In  a  case  of  Russell  v.  Harford  («), 
it  appeared  that  A.  and  B.  were  tenants  of  adjoiaing  properties 
under  the  same  landlord,  and  that  A.  had  a  well  on  his  premises 
from  which  B.  was  supplied  with  water  by  means  of  a  pipe. 
Both  premises  were  put  up  for  sale,  with  others,  in  lots,  one  of 
the  conditions  beiag  that  each  lot  was  subject  to  aU  rights  of 

(J)  Bright^).  Walker,  1  Cr.,  M.  &E.  9  L.  J.  (N.  S.)  Exoh.  154;  Mouusey 

220.  X).  Ismay,  34  L.  J.,  Exoh.  56  ;  Bailey 

(A)  Bright «.  Walker,  supra;  Clay-  v.  Stevens,  12  Com.  B.,  N.  S.  91 ;  31 

ton  V.  Corby,  2  Ad.  &  E.,  N.  S.  813  ;  L.  J.,  C.  P.  226. 

Pye  V.  Mumford,  11  Ad.  &  E.,  N.  S.  {m)  Eangeley  v.  Midland  Kailway 

666.  Co.,  L.  E.,  3  Cli.  App.  306 ;  37  L.  J., 

{t)  Sliuttleworth  «.  Le  Eleming,   34  Ch.  313. 

L.  J.,   C.  P.  309.     See  Welcome  v.  [n)  L.  E,,  2  Eq.  507. 
Upton,  5  M.  &  W.  398  ;  6  Ibid.  536  ; 
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Chap.  VII. 
Sect.  4. 


way  and  water  and  other  easements  (if  any)  subsisting  thereon. 
A.  and  B.  both  purchased  the  lots  of  which  they  were  tenants. 
The  vendor  iasisted  that  A.  had  purchased  subject  to  B.'s  right 
of  water.  A.  filed  a  bill  for  specific  performance  of  the  contract 
without  any  liability  to  such  easement.  It  was  held  that  B. 
had  no  easement  or  right  of  water,  but  merely  a  licence  from  his 
landlord  during  his  tenancy,  and  that  A.  was  entitled  to  the 
relief  asked. 


Interpreta- 
tion of  the 
Prescription 
Act. 


A  mere  inter- 
mission of  the 
user,  no 
abandonment 
of  the  right. 


A  parol 
licence  good 
against  20 
years : 

bad  against 
40  years. 


Effect  of  pay- 
ment of  rent. 


An  effective 
interruption 
or  disoontinu- 


In  all  cases  of  prescription  want  of  title  to  the  right  may 
arise  from  concealment,  either  in  the  privacy  of  its  exercise,  as 
by  using  a  road  by  night,  or  by  the  nature  of  the  right  itself, 
as  in  unseen  excavations  of  soil.  ' 

There  may  be  an  intermission  of  right,  as  in  rights  of  way ; 
but  there  must  be  no  effectual  interruption  (o).  The  continuity 
of  the  enjoyment  depends  on  the  nature  of  the  right,  but  in  no 
case  must  it  be  broken  by  any  adverse  conduct  on  the  part 
either  of  the  claimant  or  the  landowner  {p).  Thus,  express 
accepted  parol  permission  from  the  latter  destroys  the  chaiu  of 
evidence  of  right  {q).  But  the  mere  non-user  of  a  right  of  way 
on  account  of  a  more  convenient  temporary  access,  will  not 
amount  to  abandonment  (r). 

Before  the  statute,  any  admission,  written  or  unwritten,  was 
sufficient  to  repel  a  right,  however  long  it  had  been  enjoyed. 
But  the  statute  only  permits  a  parol  licence  to  be  effectual  with 
respect  to  the  first  period  of  twenty  years.  When  the  enjoy- 
ment has  contiuued  for  forty  years,  the  right  can  in  this  respect 
only  be  rebutted  by  proof  of  its  enjoyment  by  express  consent 
in  writing. 

The  payment  of  rent  does  not  amount  to  interruption.  There 
must  be  an  actual  discontiuuance  of  the  enjoyment  by  reason  of 
some  substantial  obstruction.  Where  there  has  been  actual  en- 
joyment there  can  have  been  no  such  iuterruption.  But  such  a 
payment  may  be  tendered  as  proof  of  a  parol  licence,  when  that 
would  be  available  (s). 

The  enjoyment  must  be  proved  for  the  whole  period,  and  the 
period  is  entire,  and  defined  by  reference  to  suit  or  action  {t). 


(o)  Carr  v.  Poster,  3  Ad.  &  E., 
N.  S.  581 ;  Hall  -o.  Swift,-  3  Bing. 
N.  G.  381. 

{\p)  Tickle  V.  Brown,  4  Ad.  &  E. 
383  ;  Beesley  v.  Clark,  2  Bing.  N.  0. 
705. 

(q)  Monmouthshire  Canal  Co.  v. 
Hereford,  1  Cr.,  M.  &  R.  614. 

()■)  "Ward  V.  "Ward,  7  Exch.  838  ;  21 


L.  J.,  Exch.  334. 

(«)  Plasterers'  Company  v.  Parish 
Clerks'  Company,  20  L.  J.,  N.  S., 
Exch.  362. 

[t)  Bailey  r.  Appleyard,  8  Ad.  &E., 
N.  S.  167 ;  Wright  v.  "Williams,  1 
M.  &  W.  77  ;  Flight  v.  Thomas,  8 
CI.  &  Pin.  242 ;  Lowe  v.  Carpenter, 
20  L.  J.,  N.  S.,  Exch.  374. 
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It  is  not  sufficient  to  prove  for  a  full  period  of  twenty  years,    Chap.  VII. 
if  the  last  four  or  five  years  are  not  favourable  («>).    But  an      ^^°^'  ^^ 
authorized  deviation  of  way  for  a  part  of  the  time  wiE  not  auoe  before 

js     1  ±T        •   T  j^  /  \        '  action  is  fatal 

aftect  the  right  («).  to  right. 

An  interruption,  under  the  statute,  in  order  to  he  efEeotual,  An  interrup- 
must  he  acquiesced  ia  (y),  and  mu^t  have  continued  for  one  year.  *g"i°  ^®     ^ 
But  it  may  he  made  at  any  time  hefore  the  period  expires.   Thus,  have  lasted 
an  enjoyment  for  nineteen  years,  and  a  small  part  of  another  yelr?"^^  ^  °  ^ 
year,  may  establish  a  right,  if  an  action  is  brought  before  the 
interruption  has  lasted  one  whole  year  (2),  or,  to  speak  more 
accurately,  the  interruption  should  commence  before  the  nine- 
teenth year  is  completed,  so  as  to  permit  the  action  to  be  com- 
menced within  the  twenty  years'  limit,  and  after  one  whole 
year's  interruption. 

Although  the  interruption  must  be  submitted  to  for  a  year  to  'When  an  in- 
repel  a  right,  yet  evidence  of  an  interruption  for  a  shorter  period  ^erruption  for 
may  be  given,  to  show  that  the  enjoyment  never  was  of  right,  and  year  is  good 
therefore  required  no  disturbance  for  the-  longer  period  (a).  ^^  ^^'^' 

As  to  what  is  sufficient  to  defeat  the  effect  of  an  "inter-  Interruption, 
ruption"  of  an  easement  within  the  3rd  section  of  the  Pre-  i^f^jjed. 
scription  Act  (b),  it  was  stated  in  Gf lover  v.  Coleman,  a  case  of 
light  (c),  that  ia  order  to  negative  submission  to  or  acqui- 
escence in  the  interruption,  it  is  not  necessary  that  the  person 
interrupted  should  have  brought  an  action  or  suit,  or  taken 
any  active  steps  to  remove  the  obstruction,  but  that  it  is 
enough  to  show  that  he  has  in  a  reasonable  manner  commu- 
nicated to  the  person  causing  the  interruption  that  he  does  not 
reaUy  submit  to  or  acquiesce  in  it.  And  whether  there  had 
been,  in  fact,  any  submission  or  acquiescence  in  the  interruption 
was  stated  to  be  a  proper  question  for  the  jury.  But  it  was 
suggested  that  the  user  of  a  right  of  way  might  be  different 
from  the  user  of  a  right  to  light,  and  require  some  more  decisive 
act  to  repel  the  presumption  of  acquiescence  or  submission. 

A  right  to  water  had  been  enjoyed  for  twenty  years  without  Gaved  v. 
iaterruption,  and  apparently  against  all  the  world,  but  in  con-  ^''Jimatanoes 
tinuation  of  the  right  of  a  predecessor,  which  began  and  was  rendering  en- 
liable  to  be  determined  by  agreement.    The  jury  found  there  "^fright," 

was  sufficient  evidence  to  connect  the  subsequent  enjoyment  *'!•> ""' 

T  1  adverse. 

with  the  previous  agreement,  and  therefore  that  the  user  was 

(m)  Payne  v.  Shedden,  1  Moo.  &  E.  242;  Parker  v.  Mitchell,  11  Ad.  &  E. 

382  ;  3  Ad.  &  E.,  N.  S.  585.  .788. 

(x)  Eeg.  V.  Chorley,  12  Ad.  &  E.,  («)  Eaton  v.  Swansea  Waterworks 

N.  S.  515.  Company,  20  L.  J.,  Q.  B.  482 ;  17 


(y)  Glover  v.  Coleman,  L.   K.,   10       Q.  B.  267. 
■,  P.  108.  (i)  2  &  3  wm.  4,  c.  a. 

(2)  Mght  V.  Thomas,  8  CI.  &  Fin.  {c)  L.  R.,  10  C.  P.  108. 
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Sect.  4. 


Hoherts  v. 
Base, — inter- 
ruption of 
growing  ease- 
ment must  be 
effected  in  a 
reasonable 
manner,  do- 
ing as  little 
damage  as 
possible. 


precarious  and  not  of  right.  The  Court  refused  to  disturb  the 
verdict  (f/).  This  case  shows  that  the  enjoyment  must,  in  fact, 
he  adverse  to,  and  not  consistent  with,  the  title  to  or  rights  of 
the  owner  of  the  servient  tenement. 

"When  there  is  a  long  liae  of  watercourse,  the  right  to  which 
exists  only  by  revocable  licence,  an  aggrieved  owner  cannot, 
except  on  his  own  land,  obstruct  it  at  any  point  he  chooses  to 
select,  but  he  may,  by  consent  of  other  owners,  abate  the  cause 
of  iajury  with  due  reference  to  the  convenience  of  the  owner  on 
whose  land  he  enters  for  that  purpose,  whose  convenience  is 
superior  to  that  of  any  other  persons  affected.  He  must  at  the 
same  time  commit  no  unnecessary  injury  to  the  owners  of  the 
watercourse  (fi). 

In  the  case  just* cited  the  plaintiffs  were  lessees  of  the  "  Bank 
Colliery."  Having  fouad  their  workings  obstructed  by  water, 
they  were  allowed  by  the  owner  of  adjoining  lands  and  of  a  col- 
liery, then  unworked,  called  the  Broadwater  colliery,  to  naake 
and  use  a  watercourse  over  that  coUiery  and  the  farm  in  which 
it  was  situate  to  carry  off  the  water  pumped  up  from  the  Bank 
colKery.  The  farmer  assented  to  this,  and  used  some  of  the 
water  for  making  bricks.  The  main  water  flowed  along  the  new 
watercourse  over  the  brickyard,  and  into  a  pit  in  the  old  work- 
ings of  the  Broadwater  colliery.  The  defendant  became  the 
lessee  of  that  colliery,  and  the  plaintiffs  were  required  by  the 
lessors  to  extend  the  watercourse,  so  as  to  join  an  old  water- 
course of  the  Broadwater  colliery,  which  conveyed  the  water  of 
that  colliery  into  a  canal  basin.  The  defendant  had  power  under 
his  lease  to  occupy  part  of  the  surface,  to  make  use  of  water- 
courses, and  to  occupy  such  other  parts  of  the  land  as  might  be 
necessary.  He  had  assented  to  the  continuance  and  extension 
of  the  watercourse.  But,  as  some  of  the  water  escaped  from  it 
into  his  workings,  he  withdrew  his  assent  by  notice.  The  plain- 
tiffs having  paid  no  regard  to  the  notice,  the  defendant  stopped 
up  the  watercourse  at  a  point  on  the  land  occupied  by  the  farmer. 
The  effect  was,  that  the  water  pumped  up  by  the  plaintiffs  was 
penned  back  and  thrown  over  the  surface  of  their  coUiery,  and 
then  percolated  back  into  their  mine  and  damaged  their  work- 
ings. It  was  held,  that  the  defendant  had  the  power  to  revoke 
the  licence,  and  had  so  revoked  it.  The  plaintiffs  offered  evi- 
dence to  show  that  the  watercourse  might  have  been  stopped 
lower  down  with  less  damage  to  themselves,  and  in  a  more 


iff)  Gaved  r.  Martyn,  19  C.  B.  732  : 
34  L.  J.,  C.  P.  353. 


(e)  Roberts  v.  Eose,  33  L.  J.,  Exch. 
1,  241 ;  35  Ibid.  62  (appeal) ;  1  Law 
Eep.,  Exch.  82. 
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reasonable  manner.     But  it  was  also  held,  that,  as  it  had  heen    Chap.  VII. 
proved  that  the  fanner  would  have  been  more  seriously  injured        ^°'^' 


by  that  act,  the  plaintiffs  had  no  right  of  action. 

In  case  the  grant  which  every  adverse  prescription  presumes  Impossibility 
would'  be  impossible  (as  might  be  the  case,  e.g.  with  corporate  fea^™^ieo-ed" 
grantors),  then  the  impossibility  of  the  grant  will  prevent  alto-  easement. 
gether  the  inchoation,  and  therefore  also  the  acquisition,  of  the 
alleged  easement.   An  impossibility  of  this  sort  is  usually  a  legal 
impossibility  arising  from  the  statutory  restrictions  under  which 
an  incorporated  company  labours.     It  was  discussed  in  the  two 
next  f oUowiag  cases,  that  is  to  say, — 

In  the  case  of  Mason  v.  Shreivsburt/  and  Hereford  Railu-ay  Mason  y. 
Co.  (/),  it  appeared  that  before  1800  a  canal  company,  under  ^^^slr^ord 
powers  of  an  act  of  parliament,  diverted  for  the  purposes  of  Railway  Co.,— 
the  canal  a  considerable  part  of  the  water  from  a  brook  which  liatinty  to 
flowed  through  the  plaintiff's  land,  at  a  point  above  the  plaintiff's  oontiuue,  and 
land,  the  rest  of  the  water  continuing  to  flow  in  its  natural  tory  duty  to 
channel.    In  1847  an  act  was  passed  authorizing  the  defendants,  ^naf^^^Ma 
a  railway  company,  to  purchase  the  canal,  to  discontiuue  the  deprived 
use  of  it  and  to  fill  it  up,  and  sell  such  parts  as  were  not  used  anTadverse 
for  the  railway.     Under  these  powers  the  use  of  the  canal  was  "&J^*  to  have 
disoontuiued  in  1863,  and  ia  1864  the  defendants  made  a  cut  stream 
by  which  they  restored  to  the  brook,  at  a  point  above  the  plain-  ^^^^^ 
tiff's  land,  the  water  which  had  been  diverted  from  it.     In  canal. 
1865  the  defendants  conveyed  the  part  of  the  canal  on  which 
they  had  made  the  cut  to  a  purchaser  in  fee.     The  bed  of  the 
stream,  owing  to  the  diminished  scour  of  the  water  from  1800 
to  1853,  had  been  silted  up,  so  as  to  be  insufficient  to  carry  off 
the  water  coining  down  in  extraordinary  floods.     In  1866  such 
a  flood  occurred ;  the  water  overflowed  the  plaintiff's  land  and 
damaged  his  crops,  upon  which  he  brought  an  action  against 
the  defendants :   held,  that  there  being  no  obligation  imposed 
upon  the  canal  company  to  continue  the  diversion,  the  plaintiff 
had  no  right  of  action.     By  Blackburn  and  Hannen,  JJ.,  on 
the  ground  that,  though  the  claim  to  have  the  water,  which 
would  otherwise  have  come  down  to  the  plaintiff's  land,  diverted 
over  other  land  was  a  claim  to  a  watercourse  within  the  Pre- 
scription  Act  ((/),  yet  the  enjoyment  was  not   as  of   right; 
and,  therefore,  though  for  more  than  forty  years,  conferred  no 
right  on  the  plaintiff.     By  GoGkbum,  C  J.,  on  the  ground  that 
the  plaintiff,  the  owner  of  the  servient  tenement,  could  acquire, 

(/)  L.  K.,  6  Q.  B.  578.  (17)  2  &  3  "WiU.  4,  c.  71,  s.  2. 
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Chap.  VII.    by  the  mere  existence  of  the  easement,  no  right  as  against  the 

^^'    •      owner  of  the  dominant  teneraent  to  the  oontimiance  of  the 

diversion.      Queer e,  by  Blackbum  and  Hannen,  JJ.,  whether 

such  a  right  could  be  acquired  under  the  Prescription  Act 

against  a  canal  company.     Semhle,  by  the  same  judges,  on  the 

authority  of  Roswell  v.  Prior  (A),  that  the  fact  of  the  defendants 

having  parted  with  the  property  would  not  have  affected  their 

liability. 

Stafordshire         In  The  Staffordshire,  S^c.  Canal  v.  Birmingham  Canal  {i),  it 

MrmMam     appeared  that  the  S.  &  W.   Canal  was  formed  under  an  act 

Canal,—         of   parliament.      Two    years  afterwards   another    act  passed, 

company         authoriziug  the  formation  of  the  B.  Canal.     This  latter  act 

could  not        eontaiaed  provisions  requirina:  the  B.  Company  to  make  a  com- 

eouBistently  .       .     ■■-  j.  o  i.       ./ 

with  the  oh-  munication  between  the  B.  and  the  S.  &  "W.  canals  at  A.,  and 

mcoTOoration  S°'^^  ^^^  ^-  &  W.  Company  power  to  make  this  communica- 

grant  a  par-  tion  if  the  B.  Company  should  not  make  it  within  a  given  time, 

right,  there  It  was  made  by  the  S.  &  W.  Company  under  an  agreement 

no  such  right  executed  between  the  two  companies,  which  appointed  commis- 

can  he  ao-  .  j.  ;  jrx  ^ 

quired  hy  sioners  for  the  purpose.  As  then  formed,  the  communication 
presonp  lou.  ^^^  effected  by  twenty  locks.  Some  years  afterwards  the  B. 
Company  improved  the  communication,  and  saved  much  water 
by  substitutiag  at  one  particular  spot  two  locks  for  one.  A' 
Consolidating  Act  was  passed  (/«),  which  eontaiaed  in  the  fifteenth 
section  provisions  enabling  the  B.  Company  (the  proprietors  of 
several  canals)  to  "raise  the  water  of  the  canals  from  one 
level  to  another,"  by  reservoirs  and  machinery,  &c.  The 
83rd  section,  with  a  view  to  preserve  the  communication  at  A., 
forbad  the  B.  Company  to  use  water  from  or  out  of  the  W.  level 
(which  was  the  highest  level  of  the  B.  Company — ^the  communi- 
cation at  A.  beiag  132  feet  below)  for  any  purpose  whatever, 
when  the  depth  of  water  in  the  lowest  dock  of  the  B.  communi- 
cation should  stand  at  less  than  three  feet  perpendicular,  to  be 
reckoned  from  the  siU  of  an  upper  gate  in  the  S.  &  W.  Canal 
adjoining  thereto,  and  in  case  of  breach  of  this  prohibition,  and 
consequent  injury  to  the  S.  &  "W".  Company,  directed  that  any 
damages  sustained  should  be  assessed  by  a  jury.  The  258th  sec- 
tion prohibited  the  B.  Company  from  doing  anything  to  obstruct 
the  navigation  of  the  S.  &  W.  Canal,  or  "  in  anywise  to  shorten 
or  vary  all  or  any  of  the  B.  Company's  canals,  so  as  thereby  to 
impede  the  navigation  of  the  S.  &  W.  Canal,"  without  the  consent 
of  the  S.  &  "W.  Company.    By  the  interpretation  clause,  the 

(h)  12  Mod,  635^  (i)  L.  K.,  1  H.  L.  254.  (A)  5  "Will.  4,  c.  34, 
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■word  "  canal "  was  to  include  "  communications."  The  B.  Chap.  VII. 
Company  recently  proposed  to  construct  macMnery  whicli  should  ^°^' 
pump  back  some  of  the  water  coming  from  the  W.  level,  and  so 
would  affect  the  supply  to  the  S.  &  W.  Canal,  but  would  not 
prevent  the  existence  and  free  use  of  the  communication  at  A. 
The  S.  &  W.  Company  filed  a  bill  to  prevent  the  construction 
of  this  machinery,  alleging  that  it  was  contrary  to  the  intention 
of  the  legislature  as  shown  in  the  various  acts,  and  to  the  deed 
of  arrangement;  and  also  contrary  to  the  right  which  must 
now  be  taken  as  vested  in  the  S.  &  W.  Company,  by  user  and 
prescription :  held  (affirming  the  decision  of  the  Lords  Justices), 
that  the  bill  must  be  dismissed.  Held,  also,  that  the  powers 
granted  by  the  acts  were  granted  for  specific  purposes,  which 
were  those  of  making  and  maintaining  a  free  communication 
between  different  places  by  navigable  canals ;  and  that  the 
ordinary  doctrines  as  to  the  permissive  use  of  water  did  not 
apply  in  such  a  case,  and  that  no  grant  could  be  made  by  the 
B.  Company  of  the  use  of  any  water  which  might  injuriously 
affect  those  purposes.  That  consequently  no  right  by  prescrip- 
tion could,  in  this  case,  have  any  foundation  in  grant.  Nor 
could  any  prescriptive  right  by  user  be  founded  on  the  fact  that 
the  B.  Company  had,  for  many  years,  allowed  the  water  to  pass 
out  of  the  B.  Canal  in  a  particular  manner,  so  as  to  prevent  the 
B.  Company  from  afterwards  improving  its  machinery  and 
economizing  the  water,  for  the  water  so  passing  into  the  S.  &  "W. 
Canal  did  not  constitute  a  stream  or  watercourse'  within  the 
meaning  of  the  Prescription  Act  (l).  And,  held,  that  the  object 
of  the  communication  being  fully  secured,  the  proposed  works 
were  not  an  impediug  or  an  obstructing  of  the  S.  &  W.  Canal, 
such  as  was  prohibited  by  the  act. 


AH  rights  of  way  and  water,  and  other,  easements,  may  be  Destraotion 
released  by  deed,  or  by  any  decisive  act  of  abandonment  or  mentrfe™e- 
cessation  proved  by  parol  or  written  evidence  (m).  ™ent. 

There  may  also  be  an  implied  release  by  merger  produced  by 
a  union  of  title  to  the  two  tenements.  But  there  must  be  an 
estate  in  fee  in  both;  if  not,  the  right  wiU  be  revived  on  sever- 
ance (w).  If  it  be  once  extinguished,  any  similar  right  after 
severance  is,  considered  to  be  of  new  creation  (o). 

m  2  &  3  Wm.  4,  0.  71.  tants    of  Hermitage,  Carthew,  239  ; 

[m)  Co.  Lit.  264  b;  Liggins ».  Inge,  Buckley   v.    Colee,    5     Taunt.    311; 

7  Biug.  693  ;  Moore  v.  Kawsou,  3  B.  Ivimey  v.  Stocker,  35  L.  J.,  Ex.  467. 
&  C.  332.  (o)  Holmes  v.  Goring,  2  Bing.  83. 

(«)  Ibid.  313  a,  b;  Eex  v.  Inhabi- 

B.  .  S 


258 


RIGHTS   OF   WAY,    AND   WATER   AND   OTHER   MINING   RIGHTS. 


Chap.  VII. 
Sect.  4. 


Distinction 
between  ap- 
parent (or 
continuous) 
and  intermit- 
tent ease- 
ments,— ^ia 
respect  of 
mode  of  aban- 
donment, and 
in  respect  of 
proof  of  aban- 
donment. 


An  original  Tight  will  not  be  desiroyed  by  any  undue  excess 
of  enjoynient,  nor  will  it  be  affected  by  any  immaterial  altera- 
tion (p).  But  the  righ.t  of  alteration  must  impost  no  additional 
burthen  on  tbe  land.  If  tbe  excess  cannot  be  separated  from 
the  original  right,  this  right  would  seem  to  be  altogether  sus- 
pended tin  its  actual  restoration.  That  event  would  operate  to 
revive  the  old  right,  unless  the  acts  of  usurpation  have  shown  an 
intention  to  abandon  it  altogether  (q) . 

A  distinction  as  to  the  mode  of  discharging  an  easement  has 
been  drawn  between  rights  continuous  and  intermittent.  In 
a  case  before  the  late  act,  it  was  said  by  Littledale,  J.,  that  as 
an  easement  can  only  be  gained  by  twenty  years'  enjoyment,  it 
was  argued,  it  ought  not  to  be  lost  without  non-user  for  the 
same  period;  that  the  presumption  for  a  release  should  be  the 
same  as  for  a  grant;  and  this  might  perhaps  apply  to  rights  of 
common  or  of  way  (r).  It  is  admitted  in  the  same  case,  with 
respect  to  Hght,  that  a  positive  act  of  surrender  or  abandonment 
may  at  any  time  be  effectual,  and  may  depend  on  parol  evidence. 
The  same  result,  with  respect  to  rights  of  way  and  water,  may 
be  produced  by  negative  conduct  (s).  The  mode  of  imposing 
a  burthen  on  land  may  well  differ  from  that  of  talking  it  off ; 
for  the  law  does  not  favour  any  derogation  of  full  ownership. 
In  aU.  such  eases,  it  would  seem  that  the  true  test  would  be, 
whether  the  intermission  really  implied  an  intention  of  abandon- 
ment. This  would  entirely  depend  on  the  conduct  of  those 
interested.  Decisive  acts  of  repudiation,  however  brief  the 
period,  might  suffice  to  raise  the  presumption  of  a  release  by 
deed  (t).  In  the  absence  of  any  such  acts  recourse  must  be  had 
to  the  circumstances  under  which  the  alleged  abandonment  took 
place;  and  it  is  for  the  jury  to  find  the  fact,  affirmatively  or 
negatively,  upon  aU  the  circumstances,  including  the  element  of 
time,  whether  that  exceed  or  is  less  than  twenty  years  («).  By 
the  Code  Napoleon,  a  continuous  servitude  is  lost  by  thirty  years' 
non-user;  if  not  continuous,  by  adverse  acts  only.  Interruption 
for  one  year  is  fatal  (v).  The  late  Prescription  Act  is  silent 
with  respect  to  loss  by  non-user.  But  it  requires  the  period 
of  user  immediately  to  precede  the  action. 


{}>)  HaU  V.  S-wift,  6  Scott,  167 ; 
Bridges  V.  Blanchard,  4  Ad.  &  E. 
176. 

(?)  Grarritt  v.  Sharp,  3  Ad.  &  E. 
325. 

[r)  Moore  v.  Kawson,  3  B.  &  0. 
332.  See  also  Doe  i).  Hilder,  2  B.  & 
A.  791. 


(«)  Parker  v.  Mitchell,  11  Ad.  &  E. 
788. 

(t)  Norbury  v.  Meade,  3  Bligh,  241. 

(«)  See  Cook  i).  Bath  (Mayor),  L.  E., 
6  Eq.  177,  observations  of  Malins, 
V.-C.  ;  also  Crossley  v.  Lightowler, 
L.  R.,  2  Ch.  App.  478,  observations 
of  Chehusford,  L.  C. 

(»)  Art.  706—7,  2243. 
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When  an  easement  has  been  granted  for  a  particular  purpose,     Chap.  VII. 
which  no  longer  exists,  there  is  an  end  to  the  right  altogether,        ^'"'   ' 


and  also  to  any  sub-grant  which  might  be  claimed.  Thus,  a  Cesser  of  ease- 
canal  company,  ceasing  to  be  such,  and  becoming  a  railway  cesser  of  pur- 
company,  cannot  dispose  of  ita  rights  of  water  (x).  ^°^^  °*  ^'''^*' 

{x)  The  Kational    Majmre   Co.   v.  Canal  v.  Birmingham  Canal,  L.  R., 

Donald,  4  Hurl.  &  N.  8;  28  L.  J.,  1  H.  L.  254.     Gale  on  Easements, 

Ex.  185;  and  see  Mason  v.  Shre-ws-  5tli  ed.,  578 — 632;    G-odd.  on  Ease- 

buiy   and    Hereford    Eailway    Co.,  ments,  1st  ed.,  309 — 315. 
L.  K.,   6  Q.  B.   578;    Staffordshire 
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CHAPTER  VIII. 

INJURIES  CONNECTED  WITH  MINING  OPERATIONS. 

Sect.  1. — General  Rules. 

Sect.  2. — Injuries  to  the  Right  of  Support. 

Sect.  3. — Injuries  from  Inundations  and  from  Trespasses  upon 

Barriers. 
Sect.  4. — The  Injury  of  Working  out  of  Bounds. 
Sect.  5. — Other  Injuries  and  Nuisances. 
Sect.  6. — The  Remedies  for  Mining  Injuries. 
Sect.  7. — The  Statutes  of  Limitation  as  regards  the  Remedies  for 

Mining  Injuries. 


General 
damage  to 
surface. 

Wltere  sur- 
face and  mine- 
rals telong  to 
one  comTnon 
owner, — 
little,  if  any, 
question  of 
liability. 


Where  sur- 
face and  mine- 
rals belong  to 
several  and 
distinct 
owners, — 
many  occa- 
sions of 
liability. 


Sect.  1. — General  Rules. 

(1.)  Some  Interference  with  the  Surface  almost  inevitable. 
(2.)  Damage  recoverable  either  as  Damage  or  as  Compensation. 
(3.)  Question. — ^Whether  Covenant  to   pay  Compensation  for 
Surface  Damage  runs  with  the  Laud, — 
Aspden  v.  Seddon  (in  Exchequer). 

Minerals  are  seldom  obtained  without  iajury  to  tlie  surface, 
•mim'ng  operations  almost  iiivarial)ly  iaterfering  witL.  tlie  ordi- 
nary enjoyment  of  land,  except  in  exceptional  localities. 

When  mines  or  quarries  belong  to  tbe  owner  of  the  surface, 
and  he  is  ia  actual  possession  of  both,  there  can,  of  course,  arise 
no  question  respecting  the  right  to  commit  acts  of  injury  to  the 
surface,  or  the  extent  of  the  injury  so  inflicted ;  for  such  a 
person  will  have  the  complete  ownership  and  dominion  over 
the  whole  land,  and  will  therefore,  by  virtue  simply  of  his  full 
dominium,  have  a  right  to  use  the  surface  and  mineral  strata 
in  whatever  way  he  pleases, — subject  only  to  this  one  restriction, 
that  by  such  user  of  his  own  property  he  do  not  injure  the 
adjoining  property  or  prOpertiesTof  others, — sic  utere  tuo  ut 
alienum  ne  Icedas. 

But  when  the  right  to  work  mines  is  distinct,  either  for  a 
limited  period  or  permanently,  from  the  possession  of  the  sur- 
face, it  must  be  exercised  with  due  regard  to  the  rights  of  those 
iaterested  in  the  surface;  and  in  such  cases  the  question  of 
injury  to  the  surface  very  frequently  arises,  in  consequence  of 
the  mining  operations  underneath  or  adjoining  thereto;    and 
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tliotigli  the  mining  adventurer  may  or  may  not  be  restrainable  by   Chap.  VIII. 
injunction  from  enjoying  his  property  to  the  injury  of  that  of        '^°'''   ' 


others,  he  ■wiU  be  compelled  in  the  general  case  to  give  adequate  f^^^  ^' 
compensation  to  all  other  owners  whose  rights  may  be  unjustly  either  with  or 
infringed,  or  he  may  be  found  to  have  contracted  for  a  right  to  tjuty  to  pay 
injure  the  surface  ia  the  course  of  his  mining  operations,  with-  compensation. 
out  paying  compensation  for  the  injury  so  occasioned.    Of  these 
varieties  of  circumstance,  abundant  illustration  will  be  given  in 
this  and  the  followiag  sections. 

It  is,  of  course,  competent  for  absolute  owners  to  agree,  either  Varieties  of 
that  the  mines  may  not  be  worked  at  all  during  their  severance  betweTn'the 
from  the  general  roheritance  {a),  or  that  they  may  be  worked  ^^-rious 
with  extraordinary  powers  over  the  surface.     It  has  been  seen,  confer  every 
that  the  lord  of  a  manor,  in  the  absence  of  special  custom,  is  ^Stt*'^ 
unable  to  work  mines  in  the  lands  of  his  copyhold  tenant, 
because  the  tenant  has  a  right  of  possession,  though  not  a  right 
of  property,  in  the  whole  of  the  land.     An  ordinary  lessor  for 
years,  in  the  absence  of  exception  or  reservation,  is  precisely  in. 
the  same  situation;  and  it  has  been  before  remarked,  that  it  is 
incumbent  on  every  lessor  of  lands  in  which  there  are  mines,  the 
possession  of  which  he  wishes  to  retain,  not  only  to  except  the 
mines  themselves,  but  to  reserve  all  those  privileges  for  working 
them  which  may  not  be  implied  by  law,  but  which  may  be 
highly  instrumental  in  enabling  him  to  take  the  most  complete 
advantage  of  his  exception. 

It  would,  of  course,  be  in  the  power  of  competent  owners  Even  a  right 
to  agree  that  the  grantees  should  not  be  responsible  for  any  subsidence  of 
damages  occasioned  by  the  working  of  the  mines.     It  seldom  *^®  surface, 
happens,  however,  that  such  stipulations  are  inserted  in  grants  paying  com- 
or  exceptions  of  mines.     This  exemption  may  sometimes  occur  P^^^^^^o"^- 
in  mountainous  and  remote  districts,  where  the  value  of  the 
surface  may  be  justly  disregarded.     But  all  mining  grants  are 
usually  made  upon  condition  that  reasonable  sums  shall  be  paid 
in  respect  of  the  amount  of  injury  which  may  be  sustained,  from 
time  to  time,  by  the  proprietors  of  the  surface.   In  all  such  cases, 
therefore,  an  action  for  reasonable  damages  or  compensation  may 
be  maintained  (5). 

If  mines  are  worked  under  such  reservations  by  lessees,  it 
will  be  incumbent  upon  them,  in  the  absence  of  special  agree- 
ment, to  satisfy  the  just  demands  of  aU  owners  of  lands  which 
may  be  injured  by  the  mining  operations. 

It  is  an  admitted  doctrine  of  law  that  a  vendor  cannot  create  Question,— 
rights  not  connected  with  the  enjoyment  of  the  land,  and  annex 

(a)  Earl  of  Cardigan  v.  Annitage,  4  (b)  Littledale  d.  Lonsdale  (Earl),  2 

Bam.  &  C.  197.  H.  Bl.  267,  299. 
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Chap.  VIII. 
Sect.  1. 

liability  to 
pay  compen- 
sation for  sur- 
face damage 
runs  with  the 
land. 


The  hability 
runs,  as 
between  land- 
lord and 
tenant. 


Aspden  v. 
Seddon  (in 
Exoh.),— 
Does  the  lia- 
biHty  run,  as 
between  inde- 
pendent fee 
simple 
owners  ? 

Statement  of 
facts  of  case. 
1st.  The  in- 
denture of 
original 
severance. 


them  to  it,  and  that  the  owner  of  land  cannot  subject  it  to  a  new 
species  of  burden  so  as  to  biad  it  in  the  hands  of  an  assignee  (c) : 
and  according  to  the  third  resolution  in  the  case  of  Spencer  v. 
Clark  (commonly  called  Spencer's  case  (d) ),  as  explained  ia 
JBalli/  V.  Wells  (e),  a  covenant  to  pay  a  collateral  sum  of  money, 
although  in  express  terms  purporting  to  biad  the  assignee,  and 
ia  fact  to  run  with  the  land,  cannot  be  made  so  to  run.  It 
may  also  be  taken  as  admitted,  that  the  equitable  doctrine  of 
notice,  whereby  an  assignee,  although  not  named  in  the  cove- 
nant or  otherwise  legally  bound  thereby,  is  notwithstanding 
bound  in  equity  to  the  same  extent  as  if  the  covenant  ran  with 
the  land  at  law  (/) — that  this  equitable  doctrine  does  not  apply 
(never  having  been  applied)  to  cases  falling  within  the  third 
resolution  in  Spencer's  case.  But  although  all  these  statements 
hold  good,  it  is  equally  certain  that  a  covenant  to  pay  rent  runs 
with  the  land,  and  that  such  a  covenant  also  runs  with  an  incor- 
poreal hereditament,  such  as  a  licence  or  a  right  of  way  (g) .  And 
the  question  therefore  arises,  whether  a  covenant  to  pay  compen- 
sation for  surface  damage  occasioned  by  mining  operations  can 
be  made  to  nm  with  the  land ;  and  vice  versa,  whether  a  cove- 
nant of  exemption  from  such  payment  can  be  made  so  to  run. 

As  between  landlord  and  tenant,  that  is  to  say,  in  the  case  of 
leases,  the  Courts  have  held  that  a  covenant  to  pay  compensation 
for  surface  damage,  beiag  toties  quoties  the  damage  is  done,  is  in 
the  nature  of  a  covenant  to  pay  rent,  and  so  that  it  runs  with 
the  land,  binding  the  successive  assignees  of  the  leasehold 
interest  (h).  But  whether  as  between  independent  fee  simple 
owners,  deriving  title  under  one  common  grantor,  such  a  cove- 
nant could  be  made  to  run  with  the  land  has  only  recently  been 
decided  (if  it  can  yet  be  considered  to  have  been  definitively 
decided)  ia  the  case  of  Aspden  v.  Seddon  («).  It  appeared  in  that 
case,  that  upon  a  sale  in  fee  simple  of  lands  subject  to  a  per- 
petual fee  farm  rent,  the  mines  and  minerals  therein  and  there- 
under were  expressly  excepted  and  reserved,  with  fuU  liberty, 
power  and  authority  for  the  grantor,  his  appointees,  heirs  and 
assigns,  and  his,  their,  or  any  of  their  lessees  or  agents  and 
workmen,  and  every  or  any  other  person  or  persons,  by  his. 


{o)  Ackroyd  v.  Smith,  10  0.  &  B. 
164;  19  L.  J.,  C.  P.  315;  KeppeUw. 
EaUey,  2  My.  &  K.  617. 

(d)  5  Rep.  16;  1  Sm.  L.  C.  45. 

(e)  3  Wns.  25. 

(/)  Tulk  V.  Moxhay,  2  PhiU.  774; 
Cole  i>.  Sims,  23  L.  J.,  Ch.  258; 
Western  v.  M'Dermott,  35  L.  J.,  Ch. 
190. 

(g)  Egremont  (Earl)  v.  Keene,  2 
Jones  (Exch.,  Ireland),  307. 

(A)  Musket  V.  Hill,  5  Bing.  N.  C. 


694;  Portanore  (Earl)  v.  Buun,  1  B.  & 
C.  694;  Martyn  v.  Williams,  1  H.  & 
N.  817;  and  Nerval  v.  Pascoe,  34 
L.  J.,  Ch.  83.  The  subject  as  between 
landlord  and  tenant  is  fully  considered 
in  this  chapter,  sect.  3  (sub-s.  4),  where 
also  will  be  found  stated  the  remark- 
able recent  case  of  Movie  v.  Garrett, — 
a  case  which  has  probably  carried  the 
law  to  its  furthest  extent, 
-(»)  L.  K.,  1  Exoh.  Div.  496. 
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their,  or  any  of  their  order  or  permission  at  any  time  or  times,    Chap.  VIII. 
and  from  time  to  time  to  search  for,  get,  win,  take,  cart  and      ^^°^"  ^' 
carry  away  the  same,  &c.,  and  to  do  all  things  necessary  for 
effectuating  all  or  any  of  the  aforesaid  purposes,  but  without 
entering  upon  the  surface  of  the  said  premises,  or  any  part  (i)  The  quaU- 
thereof,  "so  that  compensation  in  money  he  made  by  him  or  compensa-*° 
them  for  all  damage  that  shall  be  done  to  the  erections  on  the  tioi- 
said  plot  by  the  exercise  of  any  of  the  said  excepted  liberties 
or  ia  consequence  thereof."     The  indenture  of  grant  and  ex-  (2)  The  cove- 
ception  contaiaed  a  covenant  by  the  grantor  for  himself,  his  compe^a-''' 
heirs,  executors  and  administrators,  that  he  (the  grantor)  his  ^^°^- 
appointees,  heirs,  executors,  administrators  or  assigns,  would 
from  time  to  time,  and  at  all  times  thereafter,  make  and  pay  full 
and  reasonable  compensation  (the  amount  thereof  to  be  deter- 
mined iu  case  of  difference  by  two  indifferent  arbitrators  or  their 
umpire,  as  in  the  ordinary  case  of  settlement  of  disputes  by 
arbitration)  for  all  damage,  spoil,  iujury  or  loss  that  shall  or 
may  from  time  to  time  be  sustained  by  "the  owner,  tenant  or 
occupier,  tenants  or  occupiers  for  the  time  beiag  of  the  lands 
thereinbefore  expressed  to  be  thereby  appoiated  and  granted  or 
any  part  thereof,  or  of  any  erections  or  buildings  for  the  time 
being  thereupon,  for,  by  reason,  in.  respect  or  in  consequence  of 
the  searching  for,  getting,  working  or  carrying  away  any  of  the 
hereinbefore  excepted  mines,  minerals  or  substances  lying  within 
or  under  the  same  land  or  any  part  thereof.     The  indenture 
also  contained  a  covenant  by  the  grantee  to  erect,  and  at  all  times 
for  ever  afterwards  maintain  in  good  repair,  upon  the  land,  a  sub- 
stantial building,  &c.  suitable  for  a  cotton-mill,  fairly  worth  to  be 
let  to  a  tenant  or  tenants  at  a  rack  rental  of  at  least  150^.  a  year. 

After  one  mesne  assignment  of  the  said  excepted  mines  and  2na.  The  sub- 
liberties  of  working,  which  was  expressly  stated  to  be  subject  to  i^la^th^aie 
the  provisions  for  compensation  for  damage  to  arise  from  the  surface  and 
exercise  of  such  liberties,  the  same  mines  and  liberties,  together  respectively, 
with  certain  adjoining  lands  and  the  mines  and  minerals  there- 
■under,  were  absolutely  assigned  to  the  defendant  in  July,  1871, 
and  were  not  expressed  to  be  subject  to  the  Hke  or  any  pro- 
visions for  compensation  for  damage  to  arise  from  the  exercise 
of  the  Kberties  of  mining;  but  the  defendant  fully  admitted  ' 

that  he  had  notice   of  the  provisions  for  compensation  con- 
tained in  the  indenture  of  original  severance.     Prior  to  July,  The  merger  of 
1871,  the  original  purchaser  of  the  surface  had  bought  in  the  rent,— j«®^, 
perpetual  fee  farm  rent  (k),  and  in  August,  1871,  sold  and  con-  important. 

(k)  This  circumstance  may  have  although  counsel  pressed  it.  SeeKeates 
been  very  material  to  the  case,  but  v.  Lyon,  L.  E.,  i  Ch.  App.  218,  the 
was  not  entertained    by  the  Court,      part  of  judgment  on  pages  222,  223. 
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Chap;  VUI. 
Sect.  1. 


Srd.  The 
questions 
raised  upon 
special  case 
stated  for 
opinion  of 
Court. 


Judgments  of 
Exchequer 
and  of  Court 
of  Appeal. 


Opinion  of 
BramweU,  B. 


Opinion  of 
Oleasby,  B. 


veyed  the  surface  to  the  plaintiff,  diseliarged  of  the  rent.  The 
plaintiff  alleged  that  loj  reason  of  the  defendant's  subjacent 
workings  under  the  plaintiff's  land,  or  hy  reason  of  his  workin'gs 
under  the  adjacent  land,  or  hy  reason  of  the  combined  -workings 
under  both,  the  plaintiff's  land  had  subsided,  and  the  mill  and 
buildings  had  become  ruinous  and  useless  for  the  purpose  of 
spinning  and  manufacturing  cotton;  and  that  the  defendant 
had  always  refused  to  pay  any  compensation  for  the  damage 
done  to  the  mill  and  premises,  and  had  always  denied  his 
liability  to  do  so., 

Upon  a  special  case  admitting  the  last-mentioned  allegations, 
the  questions  for  the  opinion  of  the  Court  were — Whether,  on 
the  present  or  any  amended  pleadings,  or  on  the  facts  found  in 
the  case,  the  plaintiff  was  entitled  to  recover  compensation  from 
the  defendant  for  damage  to  the  mill  and  premises  occasioned — 

(a)  By  workings  under  the  plaintiff's  land; 

(b)  By  workings  under  the  adjacent  land; 

(c)  By  the  combined  workings  under  both? 

it  being  conceded  that  all  such  workings  were  proper  and  ac- 
cording to  the  custom  of  the  country. 

The  Court  of  Exchequer,  and  subsequently  the  Court  x)f 
Appeal,  held,  that  the  defendant  was  liable  to  the  plaintiff  to 
make  compensation  for  the  damage,  whether  the  same  had 
arisen  from  the  workings  under  the  subjacent  or  under  the 
adjacent  lands,  or  both. 

Bramwell,  B.,  held,  that  the  defendant,  having  taken  his  pro- 
perty with  notice  of  a  certain  burden  upon  it,  or  with  notice 
that  it  possessed  a  right  with  a  burden  attached  to  that  right, 
would  have  been  liable  to  the  persons  entitled  to  the  benefit  of 
that  burden,  even  though  there  was  no  covenant  that  ran  with 
the  land.  ^  The  defendant  having  exercised  the  licence  which 
was  coupled  with  (the  learned  judge  did  not  know  whether 
condition  was  the  right  word,  or  correspondiag  duty,  or  obliga- 
tion), must  now  make  the  plaintiff  compensation.  The  law 
would  be  utterly  unreasonable  if  it  were  otherwise. 

Cleasby,  B.,  said  that  if  a  landowner  grants  or  excepts  the 
minerals  subject  to  this,  that  in  case  the  minerals  are  worked, 
compensation  shall  be  made  for  injury  to  the  buildings  upon 
the  land,  and  if  the  grantee  of  the  minerals  entered,  searched 
for  mines,  and  did  injury  to  the  buildings,  he  would  be  liable. 
If  he  sold  the  minerals,  and  the  person  to  whom  he  sold  them 
continued  the  search,  and  continued  the  working  of  the  minerals, 
and  continued  to  injure  the  building,  he  would  be  liable;  and 
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SO,  again,  as  long  as  any  person,  possessed  of  the  minerals  by   Cnip.  Vlll. 
tlie  same  title  as  the  grantee,  exercised  the  right — which  he 


must  be  taken  to  do  rightfully,  not  wrongfully — of  searching 
for  minerals,  and  produced  the  result  contemplated  by  the 
grantee  of  the  minerals,  each  would  be  responsible  suocessiTely 
for  the  injury  he  did.  Ajad  the  learned  baron  then  referred 
to  Yiner's  Abridg.  (title  Debt  C,  plaoitum  8),  where  there  was 
(he  said)  a  reference  to  a  case  in  the  seventh  volume  of  the 
Eicports,  which,  although  not  the  same,  seemed  to  present  a 
very  close  analogy.  It  was  Lillingston's  ease  {I),  where  it  was 
resolved  that — "Where  a  man  grants  a  rent-charge  for  life, 
and  the  rent  is  in  arrear,  and  the  grantor," — that  is,  the  person 
seised  of  the  land, — "  enfeoffs  A.  of  the  lands,  and  the  rent- 
charge  is  ia  arrear  in  the  time  of  A.,  and  then  A.  enfeoffs  B., 
and  the  rent-charge  is  in  arrear  in  his  time,  and  then  the 
grantee  of  the  rent-charge  dies,  his  executor  shall  have  an 
action  of  debt  against  every  one  of  them  for  the  rent  which 
was  in  arrear  respectively  in  their  times;"  and  the  learned 
baron  continued:  The  reason  given  there  is  a  very  excellent 
one,  certainly  equally  applicable  to  this  case,  for  the  only 
reason  given  is  "  for  qui  sentit  commodum  sentire  debet  et  onus." 
Thus  there  is  no  liability  arising  out  of  contract ;  the  only  lia- 
bility arises  out  of  this,  that  the  man  has  enjoyed  the  land. 
That  is  where  I  say  it  is  only  an  analogy,  not  a  case  in  point, 
because  the  man  has  enjoyed  the  land,  and  during  the  time 
that  he  has  enjoyed  it  a  certain  liability  and  risk  in  respect 
of  it  have  accrued.  Then  the  law  says,  "  You  ought  to  bear 
the  burden  because  you  have  enjoyed  the  land."  There  is  no 
necessity  imposed,  it  is  not  a  burden  in  that  sense,  it  is  optional 
with  him  whether  he  exercises  the  right  or  not. 

James,  L.  J.,  was  not  disposed  to  hold  that  the  law  of  England  Opinion  of 
could  be  in  such  a  state  that  the  defendant  could  be  authorized    ^™^^'    ' 
to  commit  a  trespass  in  opening  a  mine,  and  should  justify  doing 
so  under  an  authority  in  which  there  was  a  qualification,  but 
should  refuse  to  pay  anything  in  the  way  of  compensation 
under  the  terms  of  that  qualification. 

Mellish,  L.  J.,  had  no  doubt  it  was  a  well-known  principle  Opinion  of 
of  law  that  you  could  not  annex  to  land  a  burthen  which  '    '   " 

was  unknown  to  the  law,  that  is,  create  a  sort  of  burthen 
of  your  own,  and  annex  it  to  the  land  and  make  it  run  with 
the  land  from  one  owner  to  another.  That  was  a  thing  which 
could  not  be  done.  Nothing  could  be  annexed  to  the  land, 
except  a  well-known  legal  interest  of  the  owner  of  which  the 
[l)  7Co.  Kep.  39 1. 
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Chap.  VIII.  law  took  notice.  The  right  here  was  simply  a  right  on  the 
— ^^'^"  ^'  part  of  the  owner  of  the  minerals  to  get  all  the  minerals  so 
as  to  let  down  the  surface.  It  did  not  make  the  least  dif- 
ference whether  the  separation  of  the  surface  and  the  minerals 
had  taken  place  by  the  man  who  was  owner  of  hoth  grant- 
ing away  the  surface,  or  whether  it  took  place  by  the  man 
who  was  owner  of  both  granting  away  the  minerals.  In  the 
one  case  it  was  a  reservation,  no  doubt,  and  in  the  other  a 
grant.  Then  the  next  thing  was,  could  you  annex  this  condi- 
tion to  that  grant,  and  give  a  right  to  let  down  the  surface 
subject  to  the  condition  ?  I  presume  that  ever  since  the  owner- 
ship of  the  surface  and  the  minerals  had  been  separated,  it  had 
been  the  common  practice  to  make  it  part  of  the  conditions,  that 
if  the  surface  is  let  down  compensation  shall  be  paid.  I  think 
very  numerous  cases  may  be  found  where  it  has  been  proved  as 
a  custom  from  time  immemorial  for  the  lord  of  the  manor  to  be 
at  liberty  to  get  the  coal  in  copyhold  tenements,  paying  com- 
pensation for  the  damage  which  he  may  cause  by  getting  it. 
Sometimes  the  custom  is  that  the  copyholder  gets  it,  or  if  there 
is  no  custom  at  all,  neither  party  can  get  it ;  but  I  apprehend 
there  may  be  a  well-known  and  perfectly  legal  custom  that  the 
lord  of  the  manor  may  get  all  minerals  under  the  copyhold  lands, 
paying  compensation  to  a  copyhold  tenant  for  any  damage  he 
may  do  in  respect  of  the  surface  in  getting  them.  Inclosure 
Acts  constantly  give  the  same  right.  That  being  a  perfectly 
well-known  right,  and  existing  and  binding,  in  the  absence  of 
direct  authority  to  the  contrary,  we  should  do  very  wrong  if  we 
held  that  the  right  claimed  in  this  case  did  not  exist.  It  does 
not  impose  any  unusual  burthen.  I  think  it  would  be  most 
unjust  that  the  owner  of  the  minerals,  having  got  them  imder 
the  express  terms  that  he  should  not  let  down  the  support  to 
the  surface,  should  get  the  minerals  and  let  down  the  buildings 
and  not  pay  compensation  for  doing  so. 
ConTerse,  Similarly,  in  the  converse  case  of  Richards  v.  Sarper  {m),  the 

Whether^-  o"'*^®^  0^  freehold  land  and  copyhold  land  adjacent  to  each 
emption  from  other  sold  the  copyhold  land,  and  by  a  deed  of  even  date  vrith 
hemaleTo^  the  Surrender  the  purchaser  covenanted  and  granted  that  the 
l^d^'^*'^^  vendor,  his  heirs,  &c.  might  work  in  the  adjoining  freehold 
Sich'ards  y.  land  without  being  liable  to  make  compensation  for  any  injxixy 
caused  by  such  working  to  certain  buildings  authorized  by  the 
deed  to  be  erected  on  the  copyhold  land,  and  that  the  purchaser, 
his  heirs,  &c.  would  indemnify  the  vendor,  his  heirs,  &c.  against 
any  claims  for  such  damage.    This  deed  was  not  entered  on  the 

(m)  L.  E.,  1  Ex.  199. 


Harper. 
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couxt  rolls  nor  referred  to  in  the  stirrender.     The  copyhold  land   Chap.  VIII. 

was  afterwards  conveyed,  enfranchised  by  the  purchaser  and  '^'  ^' 

the  lords  of  the  manor,  to  the  Church  Building  Commissioners, 

under  whom  the  plaintiff  took.    Neither  the  lords  of  the  manor, 

nor  the  commissioners,  nor  the  plaintiff  had  notice  of  the  deed. 

The  defendant,  who  took  the  adjoining  freehold  land  under  the 

original  vendor,  having,  by  working  the  mines  in  it,  caused  the 

land  of  the  plaintiff  to  sink,  and  damaged  the  buildings  thereon; 

held,  that  he  was  not  protected  by  the  above-mentioned  deed 

from  liability  to  make  compensation  to  the  plaintiff.     SemUe 

(per  Martin,  ChanneU,  and  Pigott,  BB.,  Pollock,  C.  B.,  dis- 

sentiente),  that  if  both  lands  had  been  freehold  the  defendant 

would  still  have  been  liable. 

On  the  other  hand,  in  the  case  of  Ex  2Mi'te  Breiv  (n), — a  case  Bx  parte 
under  the  repealed  statute  25  &  26  Yict.  e.  53  (for  the  registra-  good  1^,°* 
tion  of  title), — ^where  A.,  the  owner  of  Blackacre,  and  B.,  the  «««»■«• 
owner  of  Whiteacre,  mutually  covenanted  to  bear  the  expense 
of  keeping  in  repair  a  private  road,  of  which  they  had  the  joint 
use,  in  proportion  to  the  acreage  of  their  respective  properties ; 
and  the  deed  contained  a  proviso  that  in  addition  to  the  covenants 
thereinbefore  contained,  it  was  intended  that,  by  virtue  of  the 
deed,  the  expense  of  the  repair  of  the  road  should  be  considered 
as  a  charge  in  equity,  and,  as  far  as  circumstances  would  admit, 
at  law  also,  upon  the  owners  for  the  time  being  of  Blackacre 
and  "Whiteacre  in  the  above  proportions :  it  was  held,  that  the 
proviso  did  not  create  a  charge  on  the  lands,  and,  consequently, 
that  no  notice  of  it  as  of  an  incumbrance  or  liability  required  to 
be  put  on  the  register.  Eomilly,  M.  E.,  said  it  was  neither  a 
covenant  running  with  the  use  of,  nor  yet  a  charge  upon,  the 
land,  but  a  merely  personal  undertaking. 

The  last-mentioned  case  was  cited  in  the  argument  of  Aspden 
V.  Seddon  (in  Exch.)  in  the  Court  of  Appeal,  but  its  authority 
was  very  much  slighted. 

As  the  matter  rests  at  present,  it  must  be  concluded  that  the  Greneral  oon- 

covenant  to  pay  compensation  runs  with  the  land;  the  Editor  is  cases"— tha? 

fully  conscious  of  the  prima  fade  absurdity  of  holding  the  eon-  coTenantto 

trary  as  a  general  rule.    In  fact,  such  a  covenant  has  sometimes  sation  runs 

been  said  to  be  in  the  nature  of  a  covenant  to  pay  rent,  which  ^t'l  ^l*^  ^^^ 

'-.•',        '  m  all  oases, 

always  runs  with  the  land;  but  it  is  more  nearly  like  a  cove-  and  covenant 
nant  on  the  part  of  the  landlord  to  do  the  external  repairs,  does^n™^ran° 
which  would  also,  run  with  the  land,  the  reason  being  that  the 
landlord  in  respect  of  his  rent  has  an  interest  in,  and  derives  a 
benefit  from,  keeping  up  the  premises.  However,  the  Editor, 
while  admitting  these  resemblances  to  be  very  material  in  cases 
(»)  L.  E.,  2  Eq.  207—210. 
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Chap.  VIII.   between  lessors  and  lessees,  fails  to  see  their  materiality  as 

'  between  independent  fee  simple  owners  having  no  oommimity 

of  benefit.  It  seems  to  bim  that  as  between  these  last-mentioned 
persons  it  is  creating  a  new  and  a  one-sided  tenure  and  aimex- 
ing  it  to  the  land — ^the  very  thing  which  Lord  Justice  MelHsh 
(in  common  with  everybody  else)  expressly  states  and  admits 
cannot  be  done.  And  further,  the  conclusion  (which  appears 
at  present  to  be  the  correct  one  upon  the  cases),  viz.,  that  the 
covenant  of  exemption  from  paying  compensation  does  not  run 
with  the  land,  is  anomalous.  The  Editor,  therefore,  cannot 
persuade  himself  that  the  law  upon  the  matter  of  this  class  of 
covenants  is  yet  definitely  settled.  An  appeal  to  the  House  of 
Lords  in  the  case  of  Aspden  v.  Seddon  (in  Exchequer)  is  at 
present  the  subject  of  consideration  vrith  the  defendant;  and 
the  ultimate  decision  of  this  matter  of  law  must  wait  the  result 
of  that  appeal,  if  it  should  be  brought. 
Distinction  In  Mordue  V.  Bean,  8fc.  of  Durham  (o),  a  conveyance  of  land 

e  ween  ^  ^^^  ^^^  made  subject  to  a  reservation  to  the  grantors  of  mines 


arising  from  and  minerals,  and  extensive  powers  of  occupying  and  using  the 
and  present"  Surface  for  the  purpose  of  working  the  same.  It  was  provided 
worMngs.  thereby,  that  it  should  not  be  lawful  for  the  grantee  to  do  or 
suffer  anything  to  be  done  whereby  the  grantors  should  be  pre- 
vented, hindered,  or  obstructed  in  the  exercise  of  the  powers 
reserved,  and  also  that  the  grantors  should  make  to  the  grantee 
annually  reasonable  compensation  for  damage  or  spoil  of  ground 
to  be  occasioned  by  the  exercise  of  the  reserved  powers.  Pre- 
viously to  the  date  of  the  deed  of  conveyance  the  premises  were 
leased  to  the  grantee,  subject  to  similar  reservations  to  those  in 
the  conveyance,  and  workiags  already  existed  which  had  taken 
place  under  such  reservations:  held,  that  no  restriction  was 
placed  by  the  words  of  the  conveyance  on  the  use  by  the 
grantee  of  the  land  for  any  purpose  to  which  it  was  applicable 
so  long  as  he  did  not  touch  or  interfere  with  the  minerals,  and 
the  compensation  for  damage  or  spoil  of  ground  occasioned  by 
the  exercise  of  the  powers  reserved  must  be  estimated  with  refe- 
rence to  the  value  of  the  land  for  any  purpose  to  which  an 
ordiaary  owner  might  put  it;  and  that  compensation  was  due 
in  respect  of  damage  arising  from  the  use  subsequently  to  the 
conveyance  of  land  included  therein  that  had  been  previously 
occupied  and  used  for  mioing  purposes,  but  not  in  respect  of  the 
mere  existence  of  workiags  in  being  at  the  time  of  the  deed,  or 
their  subsequent  user  without  any  fresh  damage. 

(o)  L.  E.,  8  C.  P.  336.     See  also      subsidence  damage,  non-liabiKtythere- 
Croft  V.  London  and  North  Western      for,  wiien  foreseen  at  time  of  srant 
Eail.  Co.,  32  L.  J.,  Q.  B.  113,  as  to  ^ 
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Chap.  VIII. 
Sect.  2. 

Sect.  2. — Injuries  to  the  Bight  of  Support. 

Sub-Sect.  1. — Vertical,  i. e.  Subjacent  8uppo)'t: — 

(1.)  A  Natural  Eiglit. 

(2.)  The  Eight  may  be  Coutraoted  a-way. 

(3.)  Question, — Wietlier,  and  in  what  Oases,  an  Injunction  will  issue 

to  Restrain,  .or  merely  Damages  be  given  for,  the 

Eemoval  of  Support ; 

(a)  Where  no  Title  shown — Humphries  v.  Brogden  ; 

(b)  Where  Title  of  severed  Tenements  shown — 

Harris  v.  Syding; 
Smith  v.  Darby  ; 
Aspden  v.  Seddon  (in  Chancery). 
(4.)  Question, — Whether,  and  in  what  Cases,  the  Eight  of  Support 
extends  to  Buildings  on  the  Surface. 

We  shall  consider,  in  the  first  place,  the  injuries  which  are 
done  to  the  surface  of  lands  and  the  buildings  (if  any)  thereon, 
in  consequence  of  mining  operations  in  the  strata  helow  or  in 
the  strata  adjoining.  The  consideration  of  this  question  involves 
the  consideration  of  the  JElight  to  Support,  whether  that  right 
he  (1)  vertical  support,  i.e.  subjacent  support;  or  (2)  lateral  sup- 
port, i.e.  adjacent  support. 

The  right  of  support  which  is  claimed  by  an  owner  of  the  Vertical  or 
surface  is  distinct  from  any  right  to  compensation  claimed  ^'^^J^'^'i* 
under  the  ordinary  terms  of  a  grant  or  exception  of  mines, — 
and  any  such  specific  stipulation  wOl  not  defeat  the  right  of 
support,  unless  it  is  either  expressly  or  by  necessary  implication 
included  {p). 

It  is  now  established  by  recent  decisions,  that,  as  a  general  The  right  to 
rule  of  law,  the  owner  of  the  surface  is  entitled  to  absolute  sup-  Jubiaoeut'^ 
port — and  that  not  as  an  easement  or  right  depending  on  a  support-is  a 
supposed  grant,  but  as  a  proprietary  right  at  common  law,  in  and  arises  by' 
other  words,  as  a  natural  right  incident  to  his  property  in  the  Presumption 
surface.     There  must  have  been  a  time,  in  all  cases,  when  the 
surface  land  and  all  the  minerals  below  were  held  together  by 
one  owner,  in  one  right.     When  this  entire  right  is  severed, 
either  by  the  grant  of  the  mines  only,  or  of  the  lands'  with  an 
exception  of  the  mines,  it  is  a  presumption  of  law,  that  neither 
of  the  separate  owners  has  a  right  to  destroy  or  damage  the 
property  of  the  other.     For  on  the  one  hand  a  grantor  cannot 
derogate  from  his  own  grant,  and  on  the  other  hand  he  has  also 
a  right  to  the  proper  enjoyment  of  his  own  reservation.     The. 
right  of  the  surface  owner  has  been  likened  to  that  of  an  owner 

{p)  Harris  v.  Eyding,  Humphries      i>.   Darby,    and   Aspden   i>.   Seddon, 
V.  Brogden,  Smart  «;.  Morton,  Smith      all  stated  in  this  present  chapter,  infra. 


270  INJURIES   CONNECTED   WITH   MINING   OPEKATIONS. 

Chaj.  VIII.    of  an  upper  story  of  a  house,  who  holds  his  tenement  with  an 
^^°^-  ^-      implied  right 'of  support  from  the  lower  story.     This  rule  may 
even  extend  so  far  as  to  refuse  to  sanction  injuries  which  are 
strictly  necessary  or  proper  for  the  enjoyment  of  the  minerals 
reserred,  at  least  in  cases  of  recurring;  or  irreparahle  damage  to 
the  surface;    consequently,  it  is  often  necessary  that   ampler 
authorities  for  mining  should  he  expressly  granted  or  reserved 
upon  the  severance. 
The  natural         This  presumption  of  law,  lite  many  others,  may  he  repelled 
pres^pt^u     ^y  evidence  of  a  contrary  kind.   Modus  et  comentio  vincunt  legem. 
of  law— may  But  the  hurthen  of  proof  lies  on  those  who  claim  to  control  the 
discliarged  by  ^uLe  of  law,  and  the  burden  of  proof,  as  we  shaU  see,  is  one  not 
express  con-     q^j  ^q  discharge,  the  presumption  of  law  heing  strong  against 
ment.  the  miner.   Nevertheless,  if  any  mine  owner  can  show,  by  docu- 

mentary evidence  of  the  original  terms  of  severance,  or  by 
express  subsequent  agreement,  or  by  statute,  or  by  notorious 
usage  so  long  and  so  uniform  as  to  lead  to  the  presumption  of  a 
grant,  or  by  any  other  sufficient  legal  evidence,  that  he  is  entitled 
to  work  his  mines  without  leaving  support  to  the  surface,  this 
claim,  however  unreasonable  it  may  appear,  will  be  allowed  to 
prevail.  For  no  proprietor  can  insist  on  rights  which  have  been 
abandoned  by  himself  or  by  those  under  whom  he  holds  his  title, 
or  which  have  been  taken  from  him  by  a  superior  power  (§■). 

When  there  is  an  absolute  right  of  support,  it  is  not  material 

that  the  surface  owner  is  ignorant  or  cognizant  of  the  state  of 

the  mines,  or  the  mode  of  working,  or  that  the  mine  owner  has 

shown  the  utmost  skill  and  prudence  in  working  them. 

Sarris  v.  ^  ^.n  action  brought  against  mine  owners  for  injuries  to  two 

Bydmg,—        dweUing-houses,  it  appeared  that  a  former  owner  of  the  whole 

agreement       estate  had  disposed  of  the  surface  lands,  with  a  reservation  of  all 

^sS^f  the  ^^^  mines  and  minerals,  and  with  a  clause  of  compensation  for 

right  of  sup-    injuries  done  in  working  them.     The  houses  had  been  built 

often^f aUs  to    ^ince  the  severance.     It  was  held,  that  the  reservation  entitled 

do  so,  being     i]^q  mine  owners  to  so  much  only  as  they  could  get  consistently 
apphoableto         .  -    .        .  „  ^  °  *' 

other  than  With  leaving  Support  to  the  suriace.  Parke,  B.,  said,  the  mean- 
subsidence  jj^g  qJ  ^q  grantor  was  not  to  reserve  every  particle  of  the  mines 
below,  but  only  so  much  as  was  consistent  with  the  enjoyment 
of  the  surface  according  to  the  true  intent  of  the  deed.  The 
defendants  ought  to  have  pleaded,  that  they  took  the  coal, 
leaving  a  reasonable  support  for  the  surface,  in  the  state  it  was 
at  the  time  of  the  grant.    The  compensation  clause  seemed  to 

(})  Williams  v.  Bagnall,  15  W.  E.      inA8pden«).Seddon,L.E.,10Ch  App. 
273,   and  followed   in    Buchanan  v.       394. 
Andrews,  L.  K.,  2  So.  App,  286  ;  and 
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apply  only  to  the  exercise  of  rigMs  on  tlie  surface ;  but  if  it   Chap.  VIII. 

■were  otherwise,  it  only  gave  an  action  of  covenant,  in  addition  ^' 

to  any  other  remedy  for  acting  agaiust  the  power.     It  was  a 

cumulative  remedy — and  did  not  take  away  the  remedy  at  law, 

if  the  party  was  not  justified  in  doing  the  act  by  the  power. 

The  question  was,  -whether  the  defendants  were  justified  by  the 

power  given  before.     If  they  were,  they  had  a  good  defence — if 

not,  whether  or  not  the  plaiatifE  might  have  brought  an  action 

of  covenant ;  there  was  no  doubt  they  were  liable  to  an  action 

upon  the  case  for  such  damages  as  he  had  sustained  by  their 

unauthorized  act  (r).     Alderson,  B.,  said,  the  two  proprietors, 

one  of  the  land  above,  the  other  of  the  mines  below,  must  each 

act  on  the  maxim,  that  he  is  to  use  Ms  own  property  so  as  not 

to  injure  his  neighbour.     The  defendants  must  get  the  minerals 

in  a  reasonable  and  ordinary  mode,  and  leave  a  proper  support 

for  the  other  man's  land.     Parke,  B.,  added,  that  all  the  coal 

might  belong  to  the  defendants,  but  that  they  could  not  get  the 

coal  without  leaving  sufficient  support  (s). 

In  a  case  where  a  jury  had  found  that  the  plaintiff  had  been  Mogers  v. 
in  possession  of  the  right  of  support  for  his  house  for  twenty  tte'same 
years,  it  was  held,  that  a  declaration,  which  did  not  show;  how  effect, 
the  right  was  acquired,  was  sufficient  to  support  the  verdict,  on 
the  ground  that  the  right  to  vertical  support  is  a  presumptive 
right  at  common  law  arisiag  from  the  possession  of  the  surface, 
and  that  this  right  had  not  been  contradicted  by  any  evidence 
of  a  contrary  kind  {t). 

The  same  rule  of  law  is  extended  to  land  acquired  by  a  Sailwmj 
f  aUway  company — and  the  right  of  support  exists  independently  ^onaUr  to^" 
of  the  ordinary  provisions  of  the  railway  acts  of  parliament  (m)  ;  same  effect, 
that  is  to  say,  those  provisions  do  not  in  general  extend  to 
exclude  the  natural  right  of  support. 

In  Hke  manner,  in  every  demise  of  minerals  where  the  surf a,ce  JUases, — con- 
is  retained  by  the  lessor,  it  is  a  presumption  of  law,  in  the  to  same  effect, 
absence  of  expressions  of  a  contrary  tendency,  that  he  reserves 
to  himseK  the  right  to  support  (a;).  The  same,  presumption 
arises  in  demises  of  the  surface,  with  an  exception  of  the  mines, 
in  favour  of  the  lessee.  The.  usual  clause,  that  the  mine  owner 
shall  do  as  little  damage  as  possible  to  the  soil,  does  not  operate 

■  (r)  The  confusion  of  reasoning  here  (<)  Eogers  v.  Taylor,  2  Hurl.  &  N. 

shown  is  apparent ;  see  the  confusion  828 ;  27  L.  J.,  Ex.  173. 

corrected   in   judgment    of   MeUish,  (m)  Caledonian    Eailway  Company 

L.  J.,  in  Aspden  v.  Seddon,  L.  E.,  «>.  Sprot,  2  Macq.  449 ;  but  see  Chap.  V. 

10  Ch.  App.  394,  infra.        ,  Sect.  2  of  this  Treatise. 

(s)  Harris  v.  Eydiug,  5  M.  &  W.  (x)  Dugdale  v.  Bobertaon,  8  Kay  & 

60 ;  8  L.  J.,  N.  sf,  Ex.  181.  J.  695. 


272  INJURIES   CONNECTED   WITH   MINING   OPEKATIONS. 

Chap.  VHI.  in  restraint  of  that  right  of  support  {y),  hecause  it  is  capahle  of 
^^^'  ^'  being  satisfied  hy  reference  to  damage  to  the  surface,  arising 
otherwise  than  by  subsidence  (s).  In  like  manner,  a  lessor 
cannot  injure  his  lessee  by  workiug  an  upper  bed  of  mineral, 
which  is  not  demised — even  if  it  be  properly  worked — ^unless 
there  be  a  different  stipulation  in  the  lease  («). 


The  same  rule  of  law  has  been  appHed  to  lands  of  copyhold 

tenure. 

Broadbent  v.         In  an  old  case,  it  was  held,  that  a  claim  for  the  lord  under  an 

^Mt  of^us-    alleged  custom  to  heap  up  coal  and  refuse  extracted  from  other 

torn  MThen       adjoining  freehold  lands,  and  to  make  cinders  in  the  copyhold 

imreasonable.  lands  near  to  the  pits,  could  not  be  supported,  as  being  both 

uncertain  and  unreasonable.     The  case  was  removed  by  writ  of 

error,  on  which  occasion  Lee,  C.  J.,  said,  the  claim  savoured  of 

an  arbitrary  power,  and  put  it  in  the  power  of  the  lord  totally 

to  deprive  the  tenant  of  the  whole  benefit  of  the  land  (5). 

Silton  V.  It  was  decided  in  Silton  v.  Lord  Granville  (c),  that  a  custom 

Zord  Gran-  t  •  t       i    •  ■  ^      •    ^  ,    ,  ^         •  j 

viiie,—a.  mere  which  clamis  a  manonal  right  to  work  mines  under  any  mes- 
ciMfcom  cannot  guages  or  buHdings  without  making  any  compensation  for  injury 
to  occasion  a  to  the  right  of  Support,  but  only  for  user  of  the  surface,  has  been 
\rithOTri  com-  ^^^  *°  ^^  unreasonable  and  invalid.  The  above  case  of  Broad- 
pensation.  lent  V.  WUkes  was  mainly  relied  on,  and  similar  cases  occurring 
in  common  lands  were  also  cited  in  the  judgment.  In  Broadbent 
V.  Wilkes,  the  claim  was  not  incident  to  the  working  of  the  mines 
in  the  lands  themselves,  and  indeed  not  necessarily  incident  to 
any  mines  at  all ;  for  it  might  equally  have  been  made  with 
respect  to  any  surface  substances.  And  it  is  doubtful  how  far  the 
case  of  Hilton  v.  Lord  Granville  would  be  considered  good  law  at 
the  present  day.  In  fact,  there  seems  to  be  no  good  ground  for 
saying  that  a  custom  may  not  give  the  right  to  work  the  mines 
without  leaving  support,  with  or  without  compensation,  in  the 
same  way  as  it  may  give  the  right  to  work  at  all.  It  may  be 
difficult  to  prove  such  a  custom,  but,  when  proved,  it  exists  as 
part  of  an  original  ownership,  and  in  connection  with  an  ac- 
knowledged right  of  property.  The  tendency  of  mining  works 
is  always  towards  destruction  of  the  surface,  and  it  is  impossible 
to  define  the  limit  which  may  protect  the  copyholder  against  the 
bond,  fide  exercise  of  such  rights.     Again,  as  the  right  to  with- 

(y)  Proudr.  Bates,  34L.  J.,Ch.406.  (J)  Broadbent  v.   Wilkes,   1  Wils. 

(a)  Smith  v.  Barby,  L.  E.,  7  Q.  B.  63  ;  Willes,  360  ;  2  Strange,  1224. 
716,  especially  judgment  of  Lush,  J.  («)  H£ton    v.    Lord    Granville,   6 

[a)  Shaw^  w.  Stenton,   27  L.  J.,  Ex.  Q.  B.  701;    13  L.  J.,  Q.  B.  193.    See 

253  ;  2  Hurl.  &  N.  858.  Chap.  IL 
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hold  support  withoiit  any  compensation  may  be  the  subject  of   Chap.  VIII. 
grant  (d),  it  may  also  be  established  by  prescription.  ^™"   ' 


In  a  late  case  of  importance,  an  action  was  brought  by  a  po^whereno 
copyhold  landowner  agaiast  the  lessees  of  coal  mines  underneath,  title  shown,— 
held  under  the  Bishop  of  Durham.  The  title  of  neither  party  ;Bn^dmT  ^' 
was  shown,  consequently  the  terms  of  the  severance  could  not 
be  ascertained,  and  the  case  had  to  be  decided  upon  the  rights 
of  the  parties  at  common  law.  The  defendants  were  charged 
with  having,  "  contrary  to  the  custom  and  course  of  practice  of 
mining  used  and  approved  of  in  the  country  "  where  the  mines 
were,  worked  them  so  negligently  and  carelessly  as  to  cause  the 
land  of  the  plaintiff  to  subside,  crack  and  swag.  The  coal 
owners  had  worked  all  the  coal  without  leaving  any  pillars  or 
support  to  the  roof.  The  Jury  found  a  special  verdict,  that  the 
lessees  had  worked  "  carefully  and  according  to  the  custom  of 
the  country,  but  without  leaving  sufficient  pillars  or  supports." 
The  case  was  argued  before  the  Court  of  Queen's  Bench.  Lord 
Campbell,  in  giving  judgment,  after  stating  that  the  case  was 
relieved  from  any  question'  of  buildings,  said : — 

The  o-wner  of  tte  surface  was  entitled  to  liave  it  supported  by  the 
subjacent  mineral  strata.  If  the  strata  are  removed,  and  the  surface 
subsides  and  is  injured,  the  operation  may  not  be  negligent  nor  contrary 
to  custom,  yet  the  owner  of  the  surface  may  maintain  an  action  for  tlie 
damage.  Unless  the  surface  is  entitled  to  this  support,  corresponding  to  The  right  of 
the  lateral  support  from  the  adjoining  close,  it  cannot  be  securely  enjoyed  support  in 
as  property,  and  where  the  mineral  strata  approach  the  surface  and  are  of  such  a  case  is 
great  thickness  it  might  be  entirely  destroyed.  The  rule  giving  the  right  absolute. 
of  support,  in  the  absence  of  express  grant,  reservation  or  covenant,  must 
be  general,  without  reference  to  the  nature  of  the  strata,  or  the  difficulty 
of  propping  the  surface,  or  the  comparative  value  of  the  surface  and  tbe 
minerals.  The  attempt  to  introduce  qualifications  would  lead  to  uncer- 
tainty and  litigation.  Greater  inconvenience  could  not  arise  from  this 
rule  in  any  case,  than  when  the  surface  belongs  to  one,  and  the  minerals 
to  another  who  cannot  take  any  part  without  the  consent  of  the  owner  of 
the  surface.  In  such  cases  a  hope  of  reciprocal  advantage  would  bring 
about  a  compromise  advantageous  to  the  parties  and  to  the  public. 
"Eeasonable"  support  cannot  be  measured  out  by  degrees,  and  the  only 
support  of  that  kind  is  that  which  will  protect  tiie  surface  from  subsi- 
dence. It  had  been  argued,  that  the  analogy  as  to  adjoining  superficial 
closes  did  not  apply  where  the  surface  and  the  minerals  were  separate 
tenements  belonging  to  diilerent  owners ;  because  there  must  have  been 
unity  of  title  of  the  surface  and  the  minerals,  and  the  rights  of  the  parties 
must  depend  on  the  deeds  by  which  they  were  severed.  But  if  the  surface 
and  the  minerals  were  vested  in  different  owners  without  any  deed  appear- 
ing to  regulate  their  respective  rights,  there  was  no  difficulty  in  presuming 
that  when  the  severance  tooh  place,  the  owner  of  the  swrface  was  to  have 
a  right  to  support.  If  the  owner  of  the  entirety  is  supposed  to  have 
alienated  the  surface,  reserving  the  minerals,  he  cannot  be  presumed  to 
have  reserved  to  himself,  in  derogation  of  his  grant,  the  power  of  re- 
moving all  the  minerals  without  leaving  support — and  if  be  is  supposed 
to  have  alienated  the  minerals,  reserving  the  surface,  he  cannot  be  pre- 
sumed to  have  parted  with  the  right  to  that  support  for  the  surface  before 
enjoyed.     It  might  be  said,  that  if  the  grantor  of  the  minerals,  reserving 

{d)  Eowbotham  v.  'Wilson,  8  H.  L.  Oas.  848  ;  30  L.  J.,  Q.  B.  53. 
B.  T 
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Chap.  VIII.  the  surface,  seeks  to  limit  the  right  of  the  grantee  to  remove  them,  he  i 
Sect.  2.        acting  in  derogation  of  his  right,  and  is  seeking  to  hinder  the  grante 

from  doing  what  he  likes  -with  hie  own — ^but;  geneirally,  mines  may  b 

profitably  worked,  leaving  support  by  pillars  or  ribs,  though  not  si 
profitably  as  if  the  whole  of  the  minerals  be.removed";  and  a  man  mus 
so  use  his  own  as  not  to  injure  his  neighbour.     . 

Right  of  up-  The  question  is  a  very  different  one  in  cases  where  the  title  ii 
title'sho-^^,  shown,  it  becoming  iben  a  pure  question  of  construction.  Thus 
—Smart  v.       j^  ^  case  of  reservation  by  an  owner  of  the  whole  inheritance,  ii 

JiZOJ'tOJZ 

an  indenture  of  1671,  the  coal  mines  were  excepted,  vdth  ful 

powers  to  work  them,  with  way-leave,  and  with  a  covenant  hy 

the  grantor  for  payment  of  treble  the  damages,  loss  or  prejudice 

which  the  grantee  should  sustain  in  the  working  and  leading. 

The  right  of    An  action  was  brought  for  working  the  mines  vrithout  leaving 

such  *a  CMS  is   Sufficient  support,  and  thus  causing  the  land  to  subside  and  the 

a  pure  ques-  Jjouses  to  crack.  It  was  pleaded,  that  the  mines  had  been  worked 
tion  01  con-  ,        ^  ..         „.. 

struotion.         properly  and  according  to  the  course  and  practice  of  mming  used 

and  approved  of  in  the  county  (Durham),  and  that  the  defend- 
ants were  ready  to  pay  damages  according  to  the  covenant.  It 
was  admitted  at  the  trial,  that  the  defendant  had  removed  aU  the 
coal  without  leaving  any  support,  and  had  produced  the  iajuries 
complained  of.  It  was  also  shown  that  in  1671,  and  till  1810, 
the  practice  of  mimng  in  the  county  was  to  leave  ribs  of  coal 
sufficient  to  support  the  surface  land — ^but  since  1810,  it  had 
been  the  practice  to  work  out  all  the  coal,  paying  compensation 
for  the  injury  occasioned  to  the  surface.  In  other  respects,  it 
was  admitted  that  the  mines  were  properly  worked.  Lord 
Campbell,  in  giving  the  judgment  of  the  Court  on  demurrer, 
and  on  the  points  reserved  at  the  trial,  said  the  plaintiffs  were 
entitled  .to  judgment  on  the  demurrer.  The  owner  of  the  surface 
is  primd  facie  entitled  to  support  from  the  subjacent  strata — aad 
if  the  owner  of  the  minerals  worked  them,  it  was  his  duty  to 
leave  sufficient  support  for  the  surface  in  its  natural  state.  The 
primd  facie  rights  and  obligations  of  the  owners  of  the  surface 
and  of  the  minerals  might  be  varied  by  the  production  of  title 
deeds,  or  by  other  evidence.  But,  in  the  present  case,  the  simple 
reservation  of  the  minerals  would  not  deprive  the  grantee  of  the 
surface  of  the  right  to  support  from  the  minerals — and  the 
defendant  must  rely  upon  the  special  powers  reserved  for  work- 
ing the  minerals.  After  stating  that  a  deed  might  be  framed, 
empoweriag  the  owner  of  the  minterals  to  remove  the  whole, 
without  leaving  any  support,  and  subject  to  compensation,  he 
said  Karris  v.  Byding  was  an  express  authority  to  show  that 
the  deed  of  1671  was  not  so  framed.  On  comparing  it  with  the 
deed  ia  that  case,  no  substantial  difference  was  found.    It  might 


INJURIES  TO   THE   EIGHT   OF   SUPPORT.  275 

be  contended,,  that  the  powers  reserved  in  the  present  case  were*  Chap.  VIII. 
not  confined  to  such  as  were  to  he  exercised  on  the  surface;  hut,        ^^'   ' 


wherever  exercised^  they  were  perfectly  consistent  with  their 
exercise  being  subject  to  the  implied  right  of  the  owner  of  the 
surface  to  support  from  the  minerals.  The  right  of  compensation 
might,  well  be  contemplated  as  extending  only  to  injuries  which 
might  arise  from  mining,  the  mining  being  carried  on  so  that 
the  surface  had  stiU.  a  sufB.cient  support.  With  respect  to  the 
verdict,  which  was  properly  entered  for  the  plaintiffs,  the  acts 
complained  of  were  not  necessary  for  the  working  of  the  mines, 
though  necessary  for  the  complete  removal  of  all  the  minerals, 
and  were  "not  done  carefully,  skilfully  and  properly,  and  ac- 
cording to  the  course  and  practice  of  mining."  The  Court  could 
not  say,  that  the  evidence  for  the  defendants  was  sufficient  .to 
prove  a  course  of  practice  in  such  cases  for  the  entire  removal  of 
the  coal  (e). 

The  same  common  law  right  of  support  has  been  applied  to  Construotion 
inclosure  lands,  when  it  is  consistent  with  the  provisions  of  the  ^ote  *a™to^ 
Act  of  Inclosure.  J^igM  °^  sup- 

An.  Inclosure  Act  reserved  full  power  for  the  lord  to  enter'  ^  , ' , 
and  get  coal  and  ironstone  on  making  satisfaction  to  the  owners  Saines,—Tio 
of  the  allotments  injured.   It  was  provided,  that  the  lord  should,  ^fenoe  ^eii. 
on  no  account,  carry  on  any  work  on  the  surface  within  forty 
yards  of  any  dwelling-house,  nor  get  any  coal  or  ironstone  under 
any  dwelling-house  within  the  perpendicular  distance  of  forty 
yards  from  the  foundation.     Mining  works  were  carried  on  in  a 
proper' manner,  and  not  within  the  prohibited  distance.     But 
subsidence  took  place,  and  the  houses  on  the  surface  were  in- 
jured.   It  was  held,  that  the  lord  was  liable  to  an  action  for  the' 
injury,  and  that  no  exemption  was  implied  by  the  absolute  pro- 
hibition within  a  certain  distance  (/). 

On  the  other  hand,  where  an  aWard  had  aUotteid  a  ceiiain  SoioiothamY. 
part  of  the  surface  to  one  owner,  and  the  minerals  underneath  rfgiit  of  sub- 
the  same  part  to  another;  and  the  award,  which  was  executed  sidenoe  given, 
by  the  owner  of  the  surface,  contained  a  covenant  that  the  mines 
might  be  worked  without  any  liabOity  to  any  action  for  damages 
on  account,  of  the  surface  being  rendered  uneven  by  sinking  in 
hollows,  or  being  otherwise  defaced  and  injured;  and  the  pro- 
prietors had  agreed  to  accept  their  allotments  accordingly;  and 
houses'were  built  on  ibis  land,  and,  after  a  lapse  of  more  than 

(e)  Smart  v.  Morton,  24  L.  X,  Q..  B.       643  ;  25  L.  J.,  Q.  B.  353-;  (error)  27 
260 ;  5  E-.  &  B.  30.  lb.,  Ex.  49.     See  also  Proiid  v.  Batesy 

(/>  Roberts  i/.  Haines,  6  E.  &  B.       34  L.  J.,  Ch.  406. 
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Chap.  VIII. 
Sect.  2. 


Blachett  V. 


no  right  of 
subsidence,  at 
least  ■without 
compensation, 
can  arise  by 
custom,  qumre. 


BiKclmch 
(Du/ce), — an 
xmlimited 
right  of  sub- 
sidence. 


twenty  years  after  their  erection,  they  were  injured  by  the 
working  of  the  mines  below, — ^the  mines  having  been  worked 
with  ordinary  care,  according  to  the  custom  of  the  neighbour- 
hood which  had  prevailed  at  the  time  the  Inclosure  Act  was 
passed,  viz.  by  working  out  the  whole  coal  and  leaving  artificial 
pillars, — ^it  was  held,  that  the  owner  of  the  surface  had  acquired 
his  title  with  only  a  qualified  right  of  support,  and  could  not 
maintain  an  action  for  damage  caused  by  usual  and  proper 
workiag  of  the  mines,  and  that  no  new  easement  had  been 
acquired  in  respect  of  the  houses  built  more  than  twenty  years 
before  the  date  of  the  iajury  (g). 

In  another  Inclosure  Act,  aU  the  previous  rights  of  the  lord 
as  to  the  mines  were  reserved  to  him  without  his  maMng  any 
satisfaction  in  working.  Compensation  for  any  injury  to  any 
allotment  was  to  be  made  by  the  occupiers  of  the  other  allot- 
ments in  a  prescribed  manner.  In  an  action  by  one  of  the 
owners  against  the  lord's  lessees,  they  pleaded  the  Act  of 
Inclosure,  the  award,  and  an  immemorial  custom  for  the  lord 
to  work  the  mines  under  the  waste  lands  without  leaving  any 
support  to  the  surface,  and  without  making  any  satisfaction  for 
any  injury.  It  was  held,  on  demurrer,  on  the  authority  of  Silton 
V.  JEarl  Granville,  that  such  an  alleged  custom  was  invalid  (h). 
It  was  stated  in  the  judgment  in  the  case  of  Blachett  v.  Bradley, 
that  Hilton  v.  Earl  Gfranville  was  a  binding  precedent,  although 
it  appeared  to  have  been  much  shaken  by  the  case  of  Bowhotham 
V.  Wilson,  decided  in  the  House  of  Lords.  But  there  was  no 
real  conflict  between  the  two  cases.  The  case  of  Bowbotliam  v. 
Wikon  was  decided  on  the  ground  that  the  owners  of  the  allot- 
ments were  either  bound  by  the  award,  or  had  bound  themselves 
by  special  covenant,  to  forego  the  want  of  support,  and  to  claim 
no  compensation.  If  they  were  bound  by  the  award,  a  complete 
exemption  from  liability  was  not  considered  to  be  so  unreasonable 
as  to  be  unlawful  or  invalid.  They  hg,d  contracted  themselves 
both  out  of  support  and  out  of  compensation.  And  it  may  well 
be  that  a  contract  or  grant  may  give  what  a  cu&tom,  merely  as 
such,  fails  to  give ;  and  this  will  strikingly  appear  from  the  next 
mentioned  case. 

In  the  case- of  Wakefield  v.  Duke  of  Bucchuch{i),  under  the 
General  Inclosure  Act  (A),  lands  of  a  manor  sold  to  a  purchaser 
for  the  purpose  of  defraying  the  expenses  of  the  act  (it  was 

^  (.)  Eowbotham  .^mso,  8  M.^.       ^^^  Blact^,,  .^B.^ey,  I  Best  .  S. 

oL'^348 ; Vi.  J.;  4Til'  ^-  ^-  c^ m^'-' '  ^-  ''''^^ '  ^-  ^■. 

W  41  Geo.  3,  c.  109,  s.  32. 
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stated)  would  he  discliarged  from  all  common  and  other  riglits   Chap.  VIII. 
thereon  and  therein,  and  would  he  vested  in  him  iu  fee  simple,  !_! — 


and  held  m  severalty  hy  him  as  his  private  and  ahsolute  pro- 
perty. The  4th  section,  however,  provided  that  the  general  act 
should  he  biading  only  so  far  as  should  not  be  otherwise  pro- 
vided ia  any  special  act.  A  special  Inclosure  Act  (?)  recited  the 
general  statute,  and  incorporated  such  of  the  provisions  of  the 
statute  as  were  not  repugnant  to  or  controUf  d  by  the  clauses  of 
the  special  act,  and  then  contained  a  clause  reserviag  to  the  lord 
of  the  manjor,  &c.,  "  according  to  their  respective  estates  and  in- 
terests therein,  aU  miues,  beds,  seams,  and  veins  of  coal,  lead, 
copper,  tin,  and  iron,  and  other  mines  and  minerals  whatsoever, 
and  all  quarries  of  stone,  slate,  and  flags,  and  all  quarries  what- 
soever found,  or  hereafter  to  be  found,  upon,  with,  or  under  the 
said  lands  or  grounds  hereby  directed  to  be  divided  and  inclosed, 
or  any  part  or  parts  thereof,"  with  full  power  to  enter  on  the  said 
lands  or  any  part  thereof,  except  certaiu  specified  parts  (of 
which  the  subject-matter' of  this  suit  was  not  one),  to  search, 
bore,  and  dig  for  coal,  &c.  and  all  other  minerals,  &c.  and  to 
sini  shafts  and  veins  in  or  upon  the  said  lands,  or  any  part 
thereof,  and  to  land  such  coal,  &c.  and  lay  and  deposit  the  same 
on  the  said  lands,  and  to  continue  the  same  there,  and  to  take 
away  the  same  ia  any  manner  whatever,  "  through  or  over  the 
said  lands,  or  any  other  of  the  customary  lands  within  or  holden 
of  the  said  manor,"  and  for  that  purpose  to  open  gaps  in  the 
fences,  and  to  make  roads  when  and  so  often  as  he  might  think 
proper,  and  to  "  sink  and  drive  such  and  so  many  pits,  quarries, 
levels,  soughs,  saflights,  tunnels,  saights,  and  other  necessary 
works  within  or  upon  the  said  lands,"  as  he  might  think  proper 
for  getting  the  miaerals ;  and  to  set  up  houses  for  workmen  and 
huildiags  for  smelting,  &o.  "  ia  as  full  and  ample  a  manner  to 
aU  iatents  and  purposes  as  could  have  been  done  if  the  said 
lands  had  remained  open  and  iininclosed,  or  this  act  had  not 
been  passed,  &c. ;  yet,  nevertheless,  making  reasonable  compen- 
sation for  damages  done  by  such  works  as  aforesaid  to  the  persons 
sustaining  such  damage : "  held,  that  under  the  words  of  the 
special  act,  the  lord  of  the  manor  was  entitled  to  the  miaes  under 
the  lands  sold  to  pay  the  expenses  of  the  act,  and  was  also 
entitled  to  work  such  mines  to  an  extent  which  might  reach  to 
the  utter  destruction  of  the  land  above,  subject  only  to  the 
liability  to  pay  compensation  for  damage  done. 

In  the  case  of  Sext  v.  Gill  (w),  in  1799,  the  Duke  of  Corn-  ^'ri^hfof'" 

(Z    1  &  2  Geo.  4,  c.  10.  (m)  L.  E.,  7  Ch.  App.  699, 
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Chap.  YIII. 
Sect.  2. 

subsidence, 
the  powera  to 
comimt  sur- 
face damage 
not  being 
sufficiently- 
express. 


Smith  T. 


right  of  sub- 
sidence, the 
language 
being  express. 


wall,  as  lord  of  a  manor,  granted  the  freehold  in  a  copyhold 
tenement  to  the  copyholder,  reserving  "  all  mines  and  minerals 
within  and  under  the  premises,  with  fuU  and  free  hherty  of 
ingress,  egress,  and  regress,  to  dig  and  search  for,  and  to  take, 
use,  and  work  the  said  excepted  miaes  and  minerals,"  the  deed 
not  contaioing  any  provision  for  compensation.  Under  the 
tenement  was  a  bed  of  china  clay,  the  existence  of  which  did  not 
appear  to  have  heen  contemplated  by  either  party  at  the  tune, 
no  china  clay  having  ever  been  gotten  out  of  the  lands  of  the 
duchy,  though  the  existence  of  tin  was  well  known.  It  was 
admitted  ia  the  cause  that  china  clay  could  not  be  gotten  with- 
out totally  destroying  the  surface,  and  the  process  of  getting  tia 
by  "  streamiagj"  which  was  an  ancient  and,  at  the  time  of  the 
grant,  the  most  usual  mode  of  getting  tin,  was  almost  equally 
destructive.  A  bill  by  the  owner  of  the  surface,  to  restraia  the 
owner  of  the  minerals  from  getting  china  clay,  having  been 
dismissed  by  Wickens,  Y.-C,  on  the  ground  that  the  reservation 
included  china  clay,  with  the  power  to  get  it :  held,  on  appeal, 
that  the  china  clay  was  included  in  the  reservations,  but  that  the 
surface  owner  was  entitled  to  an  injunction  to  restrain  the  owner 
of  the  minerals  from  getting  it  in  such  a  way  as  to  destroy  or 
seriously  injure  the  surface.  "When  a  landowner  sells  the  surface, 
reserving  to  himself  the  minerals,  with  power  to  get  them,  he 
must,  if  he  intends  to  have  power  to  get  them  in  a  way  which 
will  destroy  the  surface,  frame  the  reservation  in  such  a  way  as 
to  show  clearly  that  he  is  intended  to  have  that  power. 

In  the  case  of  Smith  v.  Darhy  (w),  to  a  declaration  for  mining 
under  the  plaintiff's  land  without  leaving  proper  support,  whereby 
the  foundations  of  plaintiff's  mill  and  other  buildings  gave  way, 
and  the  buildings  fell,  it  was  pleaded  in  defence  that  S.,  the  plain- 
tiff's predecessor  in  title,  was  seised  in  fee  of  the  said  land,  &c. 
and  of  the  subjacent  mines,  and  by  an  indenture  of  lease  between 
S.  and  certain  persons  as  lessees,  S.  demised  for  thirty-eight 
-years,  from  the  25th  of  March,  1839,  all  the  veins  of  minerals 
that  should  or  might  at  any  time  be  found  or  discovered  under 
the  said  land,  with  full  power  to  the  lessees  and  their  assigns  to 
get  the  minerals  from  the  old  pits,  and  sink  fresh  pits,  they,  the 
lessees  and  their  assigns,  making  reasonable  satisfaction  to  the  les- 
sor and  his  tenants  for  the  damage  done  to  them  respectively  by 
the  surface  of  the  lands  being  covered  vnth  rubbish  or  otherwise 
injured,  or  as  he  or  they  might  sustain,  as  well  by  the  injury 
done  to  the  lands  in  sinking  and  getting  the  mines  and  minerals 


[n)  L.  R.,  7  Q,  B.  71G. 
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as  for  such  damage  or  mjury.as  might  be  done  or  caused  to  the  Chap.  VIII. 
dwelling-houses  or  other  buildings  of  the  lessor,  by  getting  the  ^°^"  ^" 
miuerals  under  or  near  to  any  of  the  dwelling-houses  or  other 
buildings  according  to  the  covenant  thereinafter  contained  for  that 
purpose  (to  wit),  in  case  any  damage  or  injury  during  the  term 
thereby  granted  should  happen  to  any  of  the  dwelling-houses, 
cottages,  or'other  buildings  already  erected,  or  to  be  thereafter 
erected  on  the  land  in  lieu  of  the  present  buildings,  and  not  of 
greater  value  than  the  present  buildings  were  when  erected,  by 
reason  of  any  minerals  being  got  under  them,  or  so  near  to 
them  as  to  occasion  such  damage  or  injury,  the  lessees  and  their 
assigns  should  at  their  own  cost,  on  six  days'  notice  by  the  lessor 
or  his  assigns,  or  tenants,  rebuild  or  repair  any  such  buildings 
so  damaged  and  injured,  and  put  them  in  as  good  condition  and 
repair  as  they  were  before  the  damage  was  done;  and  further, 
that  the  lessees  and  assigns  should  every  year  during  the  term 
pay  to  the  lessor,  besides  the  immediate  damage  to  be  paid 
to  the  tenant,  at  the  rate  of  40s:  an  acre  for  the  damage  done 
to  the  crops,  &c.  for  the  first  five  years,  and  such  a  price  as 
arbitrators  should  determine  as  rent  for  each  acre  that  should 
be  damaged,  after  which  the  lessees  should  have  free  use  of  the 
land  during  the  residue  of  the  term.  The  plea  concluded  with 
an  allegation  that  the  defendants  became  assignees  of  the  lease, 
and  were  always  ready  and  willing  to  perform  the  covenant  to 
pay  compensation.  On  demurrer  to  this  plea,  the  Court  held 
that  the  plea  was  good,-  for  that  the  terms  of  the  lease  were  suf- 
ficient to  show  by  implication  that  it  was  intended  that  the 
lessees  of  the  mines  should  have  the  right  to  work  the  mines 
so  as  to  undermine  the  surface,  subject  only  to  paying  damages 
according  to  the  covenants. 

The  following  quotation  from  the  judgment  of  Mr.  Justice  The  true 
Lush  expresses  the  law  very  accurately,  and  also  suggests  a  ^^tionin^' 
very  practical  mode -of  construing  provisions  of  the  lite  sort  in  sucli  cases. 
mining  leases  and  mining  grants : — 

1  take  it  to  be  -well  established  by  tie  cases  that  a  grant  of  all  the ' 
minerals  imder  certain  lands,  -without  more,  must  be  read,  not  as  meaning 
a  grant  of  aU  the  minerals  that  may  be  found  under  those  lands,  but  of 
all  the  minerals  that  can  be  taken  away  from  imder  those  lands  without 
disturbing  the  surface.  And  i£  to  that  grant  be  superadded  provisions 
for  compensation  for  damage  done  to  the  surface, — ^if  the  words  giving 
compensation  can  be  fairly  satisfied  by  reference  to  acts  done  on  the 
surface,  though  they  may  oe  large  enough  to  extend  to  damage  done  to 
ihe  surface  by  takmg  away  the  support, — still  they  must  be  read  as 
confined  to  acts  done  on  the  surface,  the  presumption  being  that  the 
grantor  did  not  intend  to  enable  the  gra;ntee  of  the  minerals  to  take 
away  the  support  from  the  surface  soil.  Now  if  the  words  of  this  lease 
contained  only  phrases  of  that  descriptfon  capable  of  being  satisfied  by 
reference  to  acts  done  on  the  surface,  I  should  agree  that  they  did  not 
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(e«  v. 
Seddon  (in 
Chanoery), — 
a  right  of 
subsidence, 
arising  from 
necessary 
implication. 


Chap.  VIII.  confer  power  on  the  lessees  to  take  away  tte  minerals  without  leaving 
Sect.  2.        support  under  the  surface  soil.    But  the  words  are  not  capable  of  being 

so  read ;  you  cannot  satisfy  the  terms  of  the  grant  without  imputing  to 

the  grantor  an  intention  to  enable  the  grantee  to  take  away  all  the 
minerals  he  may  find  there,  though  the  effect  of  the  working  may  be  to 
let  down  the  surface  land. 

In  the  case  of  Aspden  v.  Seddon  (o),  the  principle  of  con- 
struction suggested  ia  the  aboye  quotation  was  applied.  The 
indenture  which  severed  the  surface  from  the  mines  ia  that  case 
contaiaed  an  exception  of  the  mines  in  the  following  words : — 

Except  and  always  reserved  out  of  these  presents,  and  the  direction, 
appointment,  grant,  and  conveyance  hereby  made  unto  the  said  William 
StoU,  his  appointees,  heirs,  and  assigns,  all  mines,  veins,  and  seams  of 
coal,  cannel,  and  ironstone,  and  other  mines  and  minerals,  ■l3T.ng  within 
or  under  the  said  piece  of  land  hereby  appointed,  granted,  and  conveyed, 
or  any  part  or  parts  thereof  respectively,  with  full  liberty,  power,  and 
authority  for  the  said  William  StoU,  his  appointees,  heirs,  and  assigns, 
and  his,  their,  or  any  of  their  lessees,  agents,  and  workmen,  and  every 
or  any  other  person  or  persons,  by  his,  their  or  any  of  their  order  or 
permission,  at  any  time  or  times,  or  from  time  to  time,  to  search  for,  get, 
win,  take,  cart,  and  carry  away  the  same,  and  sell  or  convert  to  his  or 
their  own  use  the  said  excepted  mines,  veins,  and  seams  of  coal,  cannel, 
and  ironstone,  and  other  mines  and  minerals,  or  any  of  them,  or  any 
part  or  parts  thereof,  at  pleasure,  and  to  do  all  things  necessary  for 
effectuating  aU  or  any  of  the  aforesaid  purposes,  but  without  entering 
upon  the  surface  of  the  said  premises,  or  any  part  thereof,  so  that  com- 
pensation in  money  be  made  by  him  or  them  for  all  damage  that  shall  be 
done  to  the  erections  on  the  said  plot  by  the  exercise  of  any  of  the  said 
excepted  liberties,  or  in  consequence  thereof. 

The  grantee  of  the  surface  was  hound  loj  the  indenture  of 
severance  to  erect  and  at  all  times  thereafter  to  maintain  upon 
the  land  a  mill  and  premises  of  defined  dimensions,  paying  a 
chief  rent  of  721.  3s.  2d.  to  the  grantor.  The  grantor  remained 
owner  of  certain  adjoining  land  and  the  mines  thereunder,  all 
of  which,  together  with  the  above  excepted  mines,  became  sub- 
sequently vested  in  the  defendants,  who  (it  was  alleged)  had 
occasioned  a  subsidence  of  the  land  and  very  serious  damage 
to  the  mill  and  premises,  in  consequence  of  their  mining 
operations  in  the  subjacent  and  adjacent  strata. 

The  suit  prayed  for  an  injunction  and  damages. 

The  Master  of  the  Eolls  (Sir  George  Jessel),  and,  on  appeal, 
the  Lords  Justices  (James  and  MeUish),  refused  the  iajunction, 
but  gave  liberty  to  proceed  at  law  for  damages  {p). 

The  following  passage  from  the  judgment  of  MeUish,  L.  J., 
shows  the  ratio  decidendi  of  the  case : — 

It  is  clear  that  as  the  land  was  conveyed  for  the  express  purpose  that 
a  cotton  null  and  'other  buildings  might  be  erected  on  it  and  for  ever 
thereafter  kept  in  repair  as  a  security  for  the  rent-charge  reserved  there- 
out, there  was  prima  facie  the  grant  of  a  right  to  have  not  only  the  surface 


The  true 
canon  of  con- 
struction 
otherwise 
stated. 


(o)  L.  E.,  10  Ch.  App.  394, 


{p)  See  Aspden  v.  Seddon,  L.  E.,  1 
Exch.  Div.  496. 
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of  the  land  in  its  natural  state  but  the  buildings  to  be  erected  supported    Chap.  VIII. 
by  the  subjacent  and  adjacent  minerals.     The  case  of  Caledonian  Railway        Sect.  2. 

do.  V.  8proU{q)  is  a  direct  authority  to  this  extent.     StUl  it  is  equally  

clear  that  this  primd  facie  inference  may  be  rebutted,  and  that  if  it 
appears  from  any  express  words  ia  the  deed  or  by  necessary  intendment 
from  anything  contained  in  the  deed,  that  it  was  not  the  intention  of  the 
parties  liat  there  should  be  any  right  to  support,  the  Court  is  bound  to 
hold  that  the  plaintiffs  have  faued  to  make  out  their  case. 

As  laid  down  by  Lord  Wensleydale  iu  Rowbotham  v.  Wilson  (r),  the 
rights  of  the  grantor  in  the  minerals  must  depend  upon  the  terms  of  the 
deed  by  which  they  are  reserved  when  the  surface  is  conveyed.  Now,  by 
the  deed,  all  mines  and  seams  of  coal,  ironstone,  and  other  minerals  are 
reserved  to  8tott,  with  full  liberty,  power,  and  authority  for  8toU  and  his 
lessees  "  to  search  for,  get,  win,  take,  cart,  carry  away  the  same,  and  seU 
or  convert  to  his  or  their  own  use  the  said  excepted  mines,  veins. and 
seams  of  coal,  cannel  and  ironstone  and  other  mines  and  minerals,  or  any 
of  them,  or  any  part  or  parts  thereof,  at  pleasure,  and  to  do  all  things 
necessary  for  effectuating  aE  or  any  of  the  aforesaid  purposes."  These 
words  do  certainly  appear  in  very  plain  terms  to  give  power  to  the 
mineral  owner  to  remove  any  part  of  the  minerals  at  Ms  pleasure;  but, 
nevertheless,  we  think  that  we  are  bound  by  the  authorities  to  hold  that 
these  words  are  not  by  themselves  sufficient  to  take  away  the  surface 
owner's  right  to  support.  If  the  sentence  had  stopped  there,  these  words 
would  be  consistent  with  the  construction  that  tiie  mineral  owner  may 
take  away  every  part  of  the  minerals,  provided  he  can  do  so  without 
violating  the  surface  owner's  right  to  support,  but  not  otherwise,  and 
some  further  words  would  be  necessary  to  prove  that  the  intention  of  the 
parties  was  that  the  mineral  owner  should  be  at  liberty  to  take  away  the 
whple  or  any  part  of  the  minerals,  notwithstanding  he  might  thereby  let 
down  the  surface  or  any  buildings  thereon.  Accordingly,  the  respondents 
rely  on  the  words  which  immediately  follow  in  the  deed  as  sufficient  for 
this  purpose.  Those  words  are,  "but  without  entering  upon  the  surface 
of  the  said  premises,  or  any  part  thereof,  so  that  compensation  in  money 
be  made  by  hiTn  or  them  for  all  damage  that  shall  be  done  to  the  erections 
on  the  said  plot  by  the  exercise  of  any  of  the  said  excepted  liberties  or  in 
consequence  thereof." 

As  by  the  express  words  of  the  reservation  the  mine  owner  in  working 
the  mines  is  not  to  enter  upon  the  plot  of  land  conveyed  by  the  deed,  the 
damage  to  the  buildings  for  which  compensation  is  to  be  given  must  be 
damage  to  the  buildings  caused  by  the  removal  of  the  minerals  reserved, 
and  therefore  it  follows  that  a  right  to  remove  all  the  minerals,  notwith- 
standing the  buildings  above  might  be  thereby  damaged,  was  one  of  the 
liberties  reserved  by  the  deed.  In  substance,  the  plain  meaning  of  the 
whole  reservation  seems  to  us  to  be  that  the  mine  owner  is  to  be  at 
liberty  to  remove  the  whole  or  any  part  of  the  minerals  at  his  pleasure, 
paying  compensation  to  the  surface  owner  for  any  damage  which  may  be 
thereby  occasioned  to  the  buildings  of  the  surface  owner,  which  is 
equivalent  to  saying  that  he  i  may  remove  the  whole  of  the  minerals, 
notwithstanding  the  buildings  may  be  thereby  damaged,  subject  to  a 
liability  to  pay  compensation.  We  do  not  think  there  is  any  other  clause 
ia  the  deed  which  really  affects  the  question. 

It  was  argued  on  the  part  of  the  appellants,  in  the  last-  The  working 
mentioned  case,  that  the  right  to  compensation  was  merely  an  ^|^^'"°* 
additional  remedy  given  to  the  surface  owner  in  case  his 
buildings  were  damaged,  but  did  not  give  the  mine  owner  a 
right  to  get  the  minerals  in  such  a  way  as  to  cause  damage  to 
the  buildings.  It  seemed  to  the  Court  of  Appeal,  however,  to 
be  clear  that  the  compensation  was  given  for  damage  caused  by 

(«)  2  Maoq.  449,  [r)  8  H.  L.  Cas.  348. 
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Chap.  VIII. 
Sect.  2. 


InrightfiJ 
■vrorMngs, 
impossible  to 
draw  the  line 
tetween 
proper  and 
improper,  sed 
quare. 


Buchanan  v. 
Andrew, — 
to  same 
effect. 


rightful  acts  which  the  deed  madei  lawful,  and  not  for  damage 
caused  by  wrongful  acts.  The  exercise  of  any  of  the  excepted 
liberties  must  surely  apply  to  rightful  acts,  and  not  to  wrongful 
acts,  because  it  was  absurd  to  suppose  that  a  liberty  was  reserved 
to  do  wrongful  acts.  If  liberty  is  reserved  to  do  the  act  com- 
plaiaed  of,  that  reservation,  as  .between  the  parties  and  those 
claiming  under  them,  makes  the  act  rightful. 

Then  it  was  suggested,  in  the  same  case,  that  the  compensa- 
tion was  intended  to  apply  to  any  small  damage  which  might 
accidentally  and  against  the  will  of  the  mine  owner  be  occa- 
sioned to  the  buildings,  but  that  he  was  not  justified  ia  remov- 
ing the  minerals  in  a  way  which  he  must  know  would  occasion 
damage  to  the  buHdiugs.  But  the  Court  of  Appeal  thought 
it  was  impossible  to  make  any  such  distinction.  If  the  plain- 
tiffs had  a  right  to  have  their  buildings  supported  by  the 
minerals  underneath,  and  the  buildings  were  damaged  by  the 
removal  of  the  minerals,  the  right  of  the  jilaintiffs  was  equally 
violated,  whether  the  defendants  did  or  did  not  know  that  the 
removal  of  the  minerals  would  damage  the  buildings.  On  the 
other  hand,  if  the  plaintiffs  had  no  right  to  support  for  their 
buildings  as  against  the  defendants,  the  defendants  were  entitled 
to  remove  the  whole  of  the  minerals,  although  they  knew  that 
the  buildings  of  the  plaintiffs  would  necessarily  be  thereby 
damaged.  But  these  remarks  must,  be  read  in  their  connection 
with  the  case  referred  to,  where  all  the  workings  were  in 
accordance  with  the  custom  of  the  country ;  for  it  is  settled  that 
if  mines  are  improperly  worked,  so  as  to  produce  unnecessary 
injury,  an  action  of  trespass  may  be  maintained  (s). 

In  Buchanan  y.  Andrew  (t),  a  feu  («'.  e.  lease)  of  land  was  granted 
reserving  the  subjacent  minerals,  and  stipulating  that  the  feuar 
{i.  e.  lessee)  should  have  no  claim  against  the  superior  («.  e.  land- 
lord) or  his  tenants  (lessees  of  the  minerals)  in  respect  of  any 
damage  that  might  arise  from  the  working  of  the  minerals. 
Damage  having  arisen,  the  lessee  obtained  an  injunction  against 
further  injurious  workings  of  the  minerals,  but  the  House  of 
Lords  discharged  the  injunction  upon  the  ground  that  the  lessee 
had  by  the  terms  of  his  contract  granted  to  the  landlord  and  bis 
lessees  a  right  to  occasion  damage  by  subsidence.  The  grant 
took  express  notice  of  the  buildings  on  the  land,  and  expressly 
included  them  in  the  clause  providing  that  no  compensation 
should  be  paid  for  damage  of  any  sort.  The  right  to  an  injunc- 
tion was  founded  upon  proof  that  the  act  sought  to  be  restrained 


(«)  Littledale  v.  Lord  Lonsdale,  2 
H.  Bl.  267. 


[t)  L.  R.,  2  H.  L,  So.  286. 
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was  injurious,  that  is,  wrongful;  damages  must  he  recoverable   Chap.  VIII. 
before  the  better  remedy  by  injunction  could  be  granted.     In        ^°^'   " 


a  damnum  sine  injuria,,  neither  an  action  for  damages  nor  an  ^°  injunction 
injunction  lay.  Nor  did  it  matter,  that  the  lessee  was  bound  injuria, 
by  his  lease  to  erect  and  for  ever  thereafter  maintain  a  dwelling- 
house  of  a  certain  description  on  the  land.  That  circumstance 
.  might  render  the  contract  an  improvident  one;  but  it  could  not 
affect  the  construction  of  language  that  was  otherwise  plain  in 
itself. 


There  has  been  some  conflict  of  opiaion  as  to  whether  the  Eight  of  sup- 
right  to  support  extends  to  biuldings  which  have  burthened  the  ^^^^^  it 
surface  since  the  time  of  severance.  It  seems,  however,  that  if  extends  to 
it  can  be  shown  that  the  land  would  have  fallen  in,  even  with-  gurfaoef 
out  the  burthen  of  the  buildings,  the  value  of  the  buildings  may 
be  recovered,  as  resulting  from  the  chief  cause  of  action  (t«).  The 
clause  of  compensation  should  be  specifically  extended  to  such 
cases,  as  well  as  to  other  consequences  (x).  If  a  deed  of  con- 
veyance is  so  fxamed  as  to  lead  to  a  reasonable  inference  that 
new  buildings  were  then  contemplated,  compensation  may  be 
claimed  under  the  usual  clause  for  the  damage  occasioned  to 
them,  as  well  as  to  the  land  («/) ;  and  the  case  would  be  still 
stronger,  if  the  grantee  of  the  surface  was  bound  by  an 
express  covenant  in  his  deed  of  grant  to  build  thereon,  and 
thereafter  always  to  maintaia  a  messuage,  mill,  or  tenement-  of 
prescribed  dimensions.  In  such  a  case,  the  righi  of  support  for 
both  land  and  buildings  arises  instanter  the  grant ;  but  in  other 
cases  the  buildings  must  have  stood  for  twenty  years,  adversely 
to  the  owner  of  the  subjacent  strata,  in  order  to  acquire  for  them- 
selves a  right  of  support  (s).  Reference  may  also  be  made  to 
the  foregoing  cases  of  Aspden  v.  Seddon  and  Buchanan  v.  Andrew, 
where  buildings  were  in  question,  and  not  merely  the  surface  in 
its  natural  state.  If  upou  the  construction  of  the  words  of  the 
exceptions  in  these  two  cases,  no  right  to  damage  the  surface 
by  subsidence  had:  been  given,  then  unquestionably  neither 
would  any  right  have  been  given  to  damage  by  subsidence  the 
bufldiags  on  it  (a).  The  question  is  fully  considered  in  the  next 
sub-section. 

(m)  Wyatt  V.  Harrison,  3  B.  &  Ad.      N.  S.  79. 
871;  Brown  «.  Robins,   4-  H..&  N..         («)■  Rogers   v.  Taylor,  2  H.   &  N, 


186 ;  Hunt  v.  Peake,  Johns.  705.  828. 

See  Appendix  1;  [a 

Berkleys.  Shafto,   15    0.  B.,      622;  34  L.  J.,  Q.  B.  181 


(x\  See  Appendix!;  [a)  Bonomi  i;.  Baoldiouse,'E.  &  B. 
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Chap.  VIII. 
Sect.  2. 

■  Sub-Sect.  2. — Lateral,  i.e.  Adjacent  Support. 

(1 .)  A  natural  Eight  as  regards  the  Siirfaee  when  uneneiimbered  with 

Buildings. 
(2.)  An  acquired  Eight  as  regards  Buildings. 
(3.)  Query, — Correctness  of  Decision  in  Smith  v.  Thackerah. 
(i.)  Accumulation  of  Actions  in  certain  Cases. 
(5.)  No  Support  from  Underground  Water, — 

North-Easteni  Eailway  Co.  v.  Elliott ; 

JPopplewell  V.  Sodgkinson. 
(6.)  Qualified  Statutory  Eight  of  Support  to  Canals,  Eailways,  &c.,— 

Midland  Eailway  Co.  v.  CheckUy  ; 

Metropolitan  Board  of  Works  y.  Metropolitan  Eaihvay  Co. ; 

Great  Western  Eailway  Co.  y.  Bennett. 

Lateral  or  Mining  Operations  may  produce  injury  to  the  adjoining  lands 

™jt^a*  ^^^'  lielonging  to  other  owners,  without  any  actual  trespass  on  them, 
natural  right   and  particularly  to  buildings.     In  such  cases,  the  right  to  work 
natural  sfate.^  to  the  utmost  extent  of  the  boundary  is  subject  to  the  same 
general  rule  that  guards  the  concurrent  rights  of  others.     The 
lateral  support  which  land  requires  in  its  natural  state,  unladen 
with  buildings,  is  now  also  recognized  as  an  inherent  right  of 
property  (&),  and  is  thus  distinguished  from  an  easement. 
An  acquired        This  right,  however,  only  exists  as  a  proprietary  right,  so  far 
wShbiSdings  ^^  *^®  lateral  pressure  is  not  increased  by  buildings  or  by  other 
on  it.  artificial  means.     If  an  owner  builds  upon  his  own  land  so  near 

to  that  of  another  that  the  latter  cannot  on  that  account  have 
the  full  enjoyment  of  his  land  without  injuring  his  neighbour's 
building,  he  will^not  be  liable  to  an  action  for  such  an  injury,  even 
if  he  has  not  used  ordinary  care  in  his  labour,  for  the  former 
owner  ought  not  to  have  built  his  house  so  near  as  to  prevent 
his  neighbour  from  making  the  best  use  of  his  own  land.  But 
this  right  of  increased  support  may  exist  as  an  easement.  If  the 
house  has  had  such  support  for  twenty  years,  under  circum- 
stances from  which  such  rights  can  be  properly  implied,  the 
owner  wiU  be  entitled  to  the  continuance  of  the  support.  If  no 
such  grant  can  be  produced  or  presumed,  no  liability  will  be 
incurred  with  respect  to  increase  of  buildings  (c) . 
Cartridge  Y.  An  action  was  brought  against  mine  owners  for  injury  to 
right  rf™up-  *"^°  lioi^es,  one  of  which  was  ancient,  and  the  other  modem, 
port  to  huild-   that  is,  buQt  within  twenty  years  before  the  act  complained  of. 

ings,  unless  20 

years  old. 

(J)  "Wilde  «.  Minsterly,  2  Eoll.  Ahr.  Bonomi  v.  Backhouse,  infra. 
664,  Trespass  (I),  pi.  1;  Civ.  L.,  I.  (c)  Wilde     v.     Minsterly,     supra 

13,  ff.  fin.  reg.  ;  Code  Civ.  Nap.  Art.  SUngsby  v.  Bernard,  EoU.  Eep.  430 

674  ;   Humphries  v.  Brogden,  supra ;  Stansell  v.  JoUard,  I  Selw.  N.  P.  441 

Brown  v.  Windsor,  1  Or.   &  J.  20 ;  Wyatt  v.  Harrison,  3  B.  &  Ad.  871 

Solomon  «.  The  Vintners'  Company,  Dodd  v.   Holme,    1  Ad.   &  E.  493 

4  Hurl.  &  N.  668  ;  28  L.  J.,  Ex.  370  ;  Humphries  v.  Brogden,  supra. 
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Tiie  mine  owners  excavated  so  near  to  their  own  boundary,  in   Chap.  Vlir. 

their  own  ground,  as  to  injure  the  adjoining  land  and  houses      ^^°'^'  ^' 

of  the  plaintiff.     The  houses  were  much  within  his  boundary. 

The  new  house  was  built  on  land  previously  excavated  in  getting 

ooal.    It  was  not  shown  that  the  old  house  was  built  on  land 

previously  excavated,  or  that  the  land  had  been  excavated  more 

than  twenty  years  ago.     It  was  held  by  the  Court  of  Exchequer, 

that  the  plaintifE  could  not  recover.     Ald^son,  B.,  in  giving 

the  judgment,  said,  the  question  was  similar  as  to  both  houses. 

Eights  of  that  kind  must  have  their  origin  in  grant.     If  one 

man  builds  his  own  house  at  the  extremity  of  his  land,  he  does 

not  acquire  any  right  of  easement  for  support  or  otherwise  over 

the  land  of  his  neighbour.     He  has  no  right  to  load  his  own 

son,  so  as  to  make  it  require  the  support  of  his  neighbour's, 

unless  he  has  some  grant  to  that  effect.     If  the  land  had  not 

been  previously  excavated,  the  defendants  might,  without  injury 

to  the  plaiatiff,  have  worked  their  coal  to  the  extremity  of  their 

own  land,  without  even  leaving  a  rib  of  ten  yards,  as  they  had 

done.     If  the  plaintiff  had  not  built  his  house  on  excavated 

ground,  the  mere  sinking  of  the  ground  itself  would  have  been 

without  injury.     He  had,  therefore,  by  building  on  ground 

insufficiently  supported,  caused  the  injury  to  himself,  without 

any  fault  on  the  part  of  the  defendants,  unless  at  the  time,  by 

some  grant,  he  was  entitled  to  additional  support  from  the  land 

of  the  defendants.     There  were  no  circumstances  from  which 

any  such  grant  could  be  inferred  as  to  the  new  house,  because  it 

had  not  existed  twenty  years ;  nor  as  to  the  old  house,  because 

it  did  not  appear  that  the  coal  under  it  might  not  have  been 

excavated  within  twenty  years;   and  no   grant  could,  at  all 

events,  be  inferred,  nor  could  the  right  to  any  easement  become 

absolute,  even  under  Lord  Tenterden's  Act  (d),  imtil  after  the 

lapse  of  at  least  twenty  years  from  the  time  when  the  house 

first  stood  on  excavated  ground,  and  was  supported  in  part  by 

the  defendants'  land.     If  the  law  stood  as  it  did  before  that  act, 

such  a  grant  ought  not  to  be  inferred  from  any  lapse  of  time 

short  of  twenty  years  after  the  defendants  might  have  been  or 

were  fully  aware  of  the  facts.    Even  since  that  act,  the  lapse  of 

time,  under  these  peculiar  circumstances,  would  probably  make 

no  difference — for  the  proper  construction  of  that  act  required 

that  the  easement  should  have  been  enjoyed  for  twenty  years, 

under  a  claim  of  right.     Here,  neither  party  was  acquainted 

with  the  fact  that  the  easement  was  actually  used  at  all,  for 

•  (d)  2  &.  3  Will.  4,  c.  71. 
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Chat.  VIII.   neither  knew  of  the  excavation  below  the  house.    But  that  point 
^'^'   '      was  not  raised  (e). 

When  an  easement  of  this  kind  has  been  acquired,  regard 
will  he  had  to  the  state  of  the  fabric  with  respect  to  repairs  or 
original  construction,  so  as  to  impose  no  increased  burthen  on 
the  other  owner  (/). 
J'efries  v.  In  another  case,  the  declaration  alleged  negligence  in  working 

M  ri'^t'of     *^®  mines,  without  leaving  support  near  and  contiguous  to  six 
support  to       cottages  in  the  possession  of  the  plaiatifEs'  tenants.     These  cot- 
agamst?mere  tages  had  been  much  injured  by  mining  under  other  cottages 
trespasser.    _  j^gg^j,  ^g  them,  but  Uo  mines  had  been  worked  under  the  plaintiffs' 
cottages,  while  the  reversion  belonged  to  them.     The  mines  had 
ceased  to  be  worked  in  the  time  of  their  father,  a  former  owner ; 
but  they  had  been  worked,  while  the  reversion  belonged  to  the 
plaintiffs,  a  short  distance  from  their  soil,  and  the  juty  had 
found  this  workiag  had  caused  the  damage.     It  was  shown,  that 
the  mines  were  worked  according  to  the  practice  of  miners,  but 
that  sufficient  props  or  ribs  of  coal  were  not  placed  or  left  for 
the  support  of  the  surface,  and  that  ia  such  a  soil  the  mines 
could  not  be  worked  in  any  mode  without  causing  the  surface 
to  swag  or  sink.     A  verdict  was  found  for  the  plaintiffs,  and  it 
was  held  in  the  Court  of  Exchequer,  on  motion  to  arrest  judg- 
ment, that  the  declaration  need  not  aver  that  the  plaintiffs  had 
a  right  to  have  the  buildings  supported  by  the  soil  under  which 
the  mines  were  got,  as  it  did  not  appear  that  the  soil  belonged 
to  the  defendant,  and  he  was  primd  facie  a  wrong-doer  (g). 
Also,  where         In  a  case  of  lateral  support,  the  jury  had  found  that  the 
donotse^Wv  ^i™'^  "^^®  ^°^  Occasioned  by  the  weight  of  the  new  buildiag, 
increase  the     and  the  mine  owner  was  held  to  be  liable  for  damage  done  to  it, 
£rowMy~      ^  land.     The  house  had  been  erected  above  twenty  years,  and 
iiobins.  n  ^as  intimated  that,  on  that  account,  the  liability  was  also 

incurred  for  damage  done  to  the  property  as  a  house  (A). 
Smt  v.  Peake.  The  question  as  to  new  buildings  again  arose  in  a  suit  for  an 
injunction.  But,  as  the  evidence  showed  that  the  houses  had 
no  share  in  causing  the  subsidence,  and  that  the  foundation  of 
the  whole  soil  had  been  abstracted  or  injured,  the  case  "was  de- 
cided on  the  same  ground  as  that  last  cited  (*). 
Samer  v.  But  ia  another  case,  it  was  expressly  decided,  that  the  right 

of  lateral  support,  even  through  intermediate  lands,  extended 

(c)  Partridge  v.   Soott,  3  M.  &  W.  20  L.    J.,   Exch.  14.     See  Raine   v. 

220;  7  L.  J.,  N.  S.,  Ex.  101.      See  Aldersou,  6  Soott,  691 ;  4  Biag.  N.  C. 

also  MuroMe  v.  Black,  34  L.  J.,  0.  P.  702. 

337 ;    Corporation  of  Birmingham  v.  (h)  Browne  v.  Eobina,  4  Hurl.  &  N. 

AUen,  iotra.  186  ;  28  L.  J.,  Ex.  250. 

(/)  Itid.  (i)  Hunt  V.  Peake,  John.  705 ;   '29 

(jr)  JefEiiea  v.  Williams,  5  Exch.  792 ;  L.  J.,  Oh.  785. 
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to  Tbuildings  erected  or  enlarged  -mthin  twenty  years,  if^  their   Chap.  VIII. 
iDeigM  did  not  emtribute  to  the  subsidence,  and  that  the  liability        ^°^"    ' 
did  not  depend  on  any  amonnt  of  skill  in  working  the  mines  {k). 

It  is  presumed,  that  if  the  plaintiff  had  erected  new  buildings 
in  the  plain  prospect  of  subsidence  (I),  or  had  carried  on  business 
with  the  view  of  aggravating  the  damages,  he  would  not  have 
been  allowed  full  damages.  But,  in  other  such  cases,  the  value 
of  new  buildings  may  be  recovered. 

In  the  ease  of  Smith  y,  Thackerah  (m),  the  right  of  the  owner  Smith  v. 
of  land  to  the  lateral  support  of  his  neighbour's  land  (it  is  Senoe' "" 
stated)  is  not  an  absolute  right,  and  the  infringement  of  it  is  suggested 
not  a  cause  of  action  without  appreciable  damage.     Therefore,  jury  to  ease- 
where  A.  dug  a  well  near  B.'s  land,  which  sank  in  consequence,  ™™t  and  m- 
and  a  building  erected  on  it  within  twenty  years  fell,  and  it  was  natural  right, 
proved  that  if  the  building  had  not  been  on"  B.'s  land  the  land  '^  ?"<^''*- 
would  still  have. sunk,  but  the  damage  to  B.  would  have  been 
inappreciable :  held,  that  B.  had  no  right  of  action  against  A. 
But  this  decision  is  probably  an  unsafe  authority  to  rely  upon, 
because  an  injury  to  a  right  of  easement  should  on  principle  be 
as  much  the  subject  of  an  action,  as  an  injury  to  a  right  of 
property  is  admitted  to  be,  without  proof  of  special  damage. 

In  a  case  of  the  Corporation  of  Birmingham  v.  Allen  (m),  the,  Birmmghmi 
measure  of  the  right  of  lateral  support  to  buildings  was  defined.  t.Tz&» — 
There  the  plaintiffs  sought  to  restrain  the  defendant  from  working  defining  the 
the  mines  under  his  land,  which  immediately  adjoined  that  of  right  of 
the  plaintiffs,  on  the  ground  that  the  result  of  his  working  would,  ^^^^^^  ^^P- 
be  to  let  down  a  part  of  the  plaintiffs'  land  on  which  they  had 
erected  some  gasworks.   Between  the  gasworks  and  the  boundary 
of  the  plaintiffs'  and  defendant's  land  there  was  some  land 
of  the  plaintiffs  the  minerals  under  which  had  been  worked 
out.    It  was  in  evidence  that  if  this  intervening  land  had  been 
in  its  natural  state  it  would  have   afforded  sufficient  lateral 
support  to  the  plaintiffs'  gasworks,   and  that  in  that  case  the 
working  of  the  defendant's  mines  up  to  the  boundary  of  his 
land  would-  have  done  no  harm  to  the  plaintiffs.     The  Court  of 
'Appeal  (James,  BaggaUay,  and  Brett,  L.JJ.)  concurred  in  hold- 
ing, as  Jessel,  M.  E.,  had  done,  ihat  the  plaintiffs  could  impose 
no  greater  liability  on  the  defendant  than  if  the  intervening 
land  had  remained  in  its  natural  state.     Even  if  the  intervening 
land  had  belonged  to  a  third  party  the  result  would  have  been 
the  same.     If  his  land  in  its  natural  state  would  have  sufficiently 

(i)  Hamer  v.   Knowles,  30  t.  J.,  (mjL.  B.,  10.  P.  564. 

Ex.  102.  („)  Sol.   Joum.    1877,  p.  688,   and 

[l)  Croft  jf.  London  and  North  Wes-  fully  reported  in  25  "W.  E..  810;  oom- 

tem  Railway  Co.,  32  L.  J.,  Q.  B.  113.  pare  Partridge  v.  Soott,  supra. 
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Chap.  VIII.    supported  tlie  plaintiffs'  land,  the  fact  that  he  had  dug  out  the 


Sect.  2. 


miaerals   under  the  intervening  land  could  not  enlarge  the 
plaintiffs'  rights  or  diminish  those  of  the  defendant. 
Aooumtaation      Where  the  property  injured  is  hdd  under  a  lease,  separate 
of  actions.       actions  may  be  brought  by  the  lessee  and  the  reversioner;  for 

there  is  a  separate  and  permanent  injury  to  each. 
B'MyY.  In  an  action  of  this  kind,  it  was  alleged  in  the  declaration, 

that  a  messuage  and  land  had  lateral  support,  which  the  de- 
fendant unpaired  by  undermining  and  insufficient  propping. 
Another  count  alleged  that  the  plaintiff  was,  by  reason  of  her 
said  interest,  entitled  to  lateral  support.     It  was  objected,  that 
the  second  count  merely  stated  the  right  to  support,  without 
showing  the  title  to  it.      It  was  held,  that  the  defendant  must 
be  taken  to  be  a  stranger,  and  that  both  the   counts  were 
good  (o). 
Support  imder      When  land  is  acquired  for  a  special  purpose,  a  vendor  cannot, 
cuiStauces—  ^^  ^  general  rule,  afterwards  disturb  that  purpose  by  working 
OiUdonim       ^^Q  mines  too  near,  either  in  his  subjacent  or  adjacent  lands, 
r.  Sjn-ot.  In  the  case  of  a  railway,  which  came  before  the  House  of  Lords, 

the  extent  of  the  adjacent  right  of  support  was  held  to  depend 
on  the  special  circmnstances  of  each  case.  If  the  line  of  division 
consists  of  hard  stone,  no  support  is  required.  If  it  be  a  bed  of 
sand,  or  a  marsh,  or  loose  soil,  a  large  breadth  would  be  neces- 
sary; if  a  ploughed  field,  or  a  meadow,  much  less.  There  is  an 
implied  warranty  of  support,  sufficient  for  the  purpose  which  is 
contemplated  by  both  parties.  The  railway  company  had  a 
legislative  :power  to  purchase  the  mines  within  a  certain  distance, 
in  order  to  prevent  risk  from  working;  but  the  absolute  right  of 
support  was  not  affected  by  such  powers  [p). 
No  support  Another  case  of  this  kind  was  carried  to  the  Final  Court  of 

^L^S*  Appeal.  A  railway  act  had  authorized  the  purchase  of  lands 
water,—  and  had  excepted  the  minerals,  which  were  to  be  worked  by  the 
Railway  Co.  v.  owners  on  condition  that  no  damage  was  done  to  the  railway 
Mliott.  ^^^  works.     It  was  provided  by  another  section,  that,  if  the 

owners  should  approach  within  twenty  yards  of  any  masonry 
or  building,  they  were  to  give  notice  to  the  company  and  might 
require  them  to  give  compensation  for  the  minerals  to  be  left 
for  protection;  and,  if  the  company  declined  to  purchase,  the 
mine  owner  might  work  them  in  the  usual  manner,  and  without 
avoidable  damage.     The  effect  of  these  clauses  was,  that  so  long 

(o)  Bibby  ».  Carter,  3  Hurl.  &  N.  (Lord),  3  Ibid.  56.    But  see  the  case 

153;  28  L.  J.,  Ex.  182.  of  Midland  EailTray  Co.  v.  Cheokley, 

(p)  Caledonian    Railway    Co.     v.  infra,  and  the  concluding  part  of  tlus 

Sprot,   2  Maoq.  449 ;    confirmed  by  sub-section. 
Caledonian  EaEway  Co.  v.  Belhaven 
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as  the  owners  -worked  1)87011(1  the  distance  of  twenty  yards  they  Chap.  Villi 
worked  at  their  own  peril,  and  would  be  answerable  for  damages,  ^'^'  ' 
however  incurred;  and,  if  they  worked  within  that  distance  and 
the  company  refused  to  purchase,  they  nodght  work  on  there 
without  any  further  liability  for  damage  than  what  might 
result  from  want  of  ordinary  skill  and  care.  No  workings 
were  made  within  that  distance,  and,  therefore,  no  notice  was 
giren.  The  question  was,  as  to  the  right  of  adjacent  support. 
In  1835,  the  company  had  purchased  the  land  under  their  act 
from  an  owner  as  part  of  his  adjoining  estate,  and  he  was  also 
entitled  to  the  mines.  At  the  time  of  purchase,  the  company 
contemplated  the  erection  of  a  large  and  costly  bridge  over  the 
river  Wear,  which  was  afterwards  constructed;  and  the  land 
had  been  procured  for  this  notorious  purpose  at  one  end  of  the 
proposed  bridge.  It  had  been  ascertained  before  the  purchase, 
by  the  report  of  three  estperienced  mining  engineers,  that  many 
years  ago  the  mines  had  been  much  worked,  even  under  the 
land  purchased,  and  that  in  1791  they  had  been  abandoned  on 
account  of  the  flooding  of  water  from  the  river  Wear.  The 
pillars  left  for  support  were  of  such  a  thickness  that,  in  the 
opinion  of  the  engineers,  the  proposed  bridge  would  have  four- 
teen per  cent,  more  power  of  support  than  it  needed,  and  that 
the  great  hydrostatic  pressure  arising  from  the  stagnant  water 
in  the  shaft  and  in  the  workings  gave  an  additional  power  of 
twelve  per  cent.  In  1869,  the  defendant,  who  held  the  mines 
under  a  lease,  began  to  pump  out  the  water,  and  gave  notice  to 
the  company  of  his  intention  to  work  the  mines  generally;  and 
they  filed  a  bill  for  an  injunction  to  restrain  him  from  taking  away 
any  water  or  coal  which  was  necessary  for  the  security  of  the 
bridge.  They  alleged,  on  the  authority  of  an  eminent  engineer, 
that  there  were  two  bands  of  fireclay,  which  formed  part  of  the 
supporting  pillars,  and  which  were  very  liable  to  decomposition 
on  exposure  to  air  after  long  submergence  in  water.  The 
defendant  did  not  allege  in  his  answer,  or  in  his  affidavit, 
that  damage  might  not  be  done  to  the  bridge  by  his  operations; 
but  he  stated  that  he  did  not  desire  to  work  the  pillars,  and  he 
offered  to  undertake  not  to  work  within  such  a  distance  from 
the  bridge  as  the  Court  might  think  reasonable  without  ample 
notice.  It  was  admitted,  on  his  behalf,  that  he  was  subject  to 
the  general  rule  as  to  lateral  support,  but  it  was  urged,  that  for 
the  purpose  of  injunction  there  must  be  evidence  of  an  intention 
to  do  some  unlawful  act.  It  was  held  by  Wood,  Y.-O.,  that  the 
plaintiffs  had  no  right  to  assume  that  a  mine  ovmer  would  con- 
tinue to  allow  his  mines  to  be  flooded  for  ever,  that  this  was  not 

B.  V 
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C3AS.  VIII.    the  natural  state  of  the  ground,  and  that,  as  the  company  had 

"  not  stipulated  for  such  continuance,  they  could  not  insist  upon 

it,  and  particularly  as  such  a  continuance  did  not  appear  to  he 
absolutely  relied  on  at  the  time  of  purchase.  The  defendant 
was  restrained  from  taking  away  any  of  the  minerals  imder  the 
land  purchased  within  twenty  yards  distance  so  as  to  occasion 
injury,  unless  he  gave  notice  under  the  ahove-mentioned  section, 
and  the  company  refused  to  purchase  the  minerals;  and  also 
from  working  any  of  the  minerals  heyond  that  distance,  so  as 
to  afPect  the  stability  of  the  bridge  and  works.  The  defendant 
was  allowed  to  pump  out  the  water  from  the  shaft.  The  water 
in  the  old  workings  was  not  mentioned;  and,  in  effect,  the- ia- 
junetion  would  hare  prevented  its  abstraction  on  account  of  the 
alleged  consequent  decay  of  the  pillars. 

The  defendant  appealed  from  this  decree,  but  it  was  a£Brmed 
by  Campbell,  L.  C.  He  then  appealed  to  the  House  of  Lords, 
where  it  was  again  affirmed,  but  -n^ith  an  important  variation. 
The  defendant  was  allowed  to  pump  out  the  water  from  the  old 
workings,  as  well  as  from  the  shaft.  It  was  justly  considered, 
that,  if  the  company  had 'no  right  to  speculate  on  the  perpetual 
presence  of  water  in  a  drowned  mine,  the  same  presumption 
would  arise  with  respect  to  the  old  workings  as  to  the  pit. 
Both  might  be  essential  for  the  further  prosecution  of  the  mine. 
If  the  piUars  were  liable  to  injury  by  the  wasting  of  the  fireclay 
in  them,  that  fact  might  have  been  as  well  ascertained  at  the 
time  of  purchase;  and  the  purchasers  must  be  presumed  to  have 
relied  on  other  means  of  escaping  from  the  danger  (q). 
sUkZm-  -""^  *^®  ^^®®  °^  Popplewell  V.  RodUnson  (r),  it  was  stated  that 
to  same  '  an  Owner  of  land  had  no  right  at  common  law  to  the  support  of 
subterranean  water ;  and  that  one,  who  by  draining  his  own  land 
withdraws  from  an  adjoining  owner,  claiming  under  the  same 
grantor,  the  support  of  water  theretofore  beneath  the  land  of 
that  owner,  and  thereby  causes  the  surface  of  that  land  to 
subside,  is  not  liable  for  the  injury  inflicted,  unless  the  act  of 
draining  is  absolutely  in  derogation  of  •  the  special  purpose  for 
which  the  land  was  originally  granted  to  the  adjoining  owner ; 
and  that  where  a  deed  of  conveyance  of  land  for  building  pur- 
poses contained  a  covenant  by  the  grantee  to  build  to  secure 
the  rent  reserved,  the  adjoining  owner  who  claimed  under  the 
same  grantor  was  nevertheless  at  liberty  to  drain  his  own  land, 
although  the  result  of  his  doing  so  was  to  cause  a  subsidence  in 

"  (?)  The  North  Eastern  EailTray  Co.       423;  30  L.  J.,  Ch.  160;  (H.  of'L.) 
V,  EUiott,  1  Jo.  &  H.  145  ;  29  L.  J.,       32  L.  J.,  Ch.  402. 
Ch.  808  ;  (appeal)  2  De  G.,  F.  &  J.  (,•)  L.  E.,  4  Exch.  248. 
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the  surface  of  the  land  of'  the  first  grantee.     The  owner  of  a   Chap.  VIII. 

piece  of  land  close  to  Manchester  granted  it  in  fee,  in  1835,  to  " 

S.  H.  for  bnildiag  purposes,  suhject  to  a  chief  rent.  S.  H.,  in 
April,  1864,  granted  a  portion  of  it,  ■which  was  of  a  wet  and 
spongy  character,  to  C.  in  feei  for  similar  purposes,  suhject  to  a 
similar  rent.  In  the  same  month,  C.  mortgaged  this  portion  to 
the  plaintiff,  who  entered  into  possession.  The  original  deed  of 
conveyance  from  the  owner  to  S.  H.,  and  also  that  from  S.  H. 
to  C,  contained  covenants  hy  the  grantees  respectively  to  build 
a  sufficient  number  of  "messuages  to  secure  the  rent  reserved. 
Some  cottages  were  afterwards  built  by  the  plaintifE  on  his 
portion  of  the  land,  but  befgre  their  erection  nothing  had  been 
done  with  the  land,  either  by  draining  or  otherwise,  to  make  it 
more  suitable  to  bear  the  weight  of  the  cottages.  In  June, 
1864,  S.  H.  conveyed  the  adjoining  land,  being  the  other 
portion  of  the  land  originally  granted  to  him  in  i835,  toB.,  and 
by  successive  conveyances  it  subsequently  became  vested  in 
certain  trustees  for  the  purpose  of  erectiiig  a  church' thereon. 
The  defendant  was  the  builder  employed  by  them  to  carry  out 
this  object.  In  order  to  secure  the  safety  of  the  church,  it  was 
necessary  for  the  defendant  to  excavate  deeply,  arid  during  the 
progress,  and  in  consequence  of  this  operation,  the  wet  and 
spongy  land  on  which  the  plaintiff's  cottages  were  erected  was 
drained  and  subsided,  and  the  cottages  were  cracked  and  injured. 
The  land  would  have  subsided  even  if  no  buildings  had  been 
erected  on  it.  In  an  action  by  the  plaintifE  to  recover  damages 
for  these  injuries, — ^held  (affirming  the  judgment  of  the  Court 
below),  that  he  was  not» entitled  to  recover  (s). 


From  some  of  the  cases  which  have  been  decided  regarding  Nature  of 
minerals  under,  railways  and  other  public  undertakings  con-  p|^ -s^hioh^' 
structed  under  particular  acts  of  parliament,  incorporating  or  public  imder- 
not  the  General  Acts  (1847  to  1848),  it  would  seem  that  inas-  entitled  to. 
much  as  these  acts  contain  special  provisions  as  to  minerals  and 
the  support  which  the  undertaking  is  to  receive  therefrom,  the 
common  law  doctrine  of  the  right  of  support,  either  subjacent  or 
adjacent,  is  inapplicable  as  between  the  company  and  the  mineral 
proprietor.     The  principal  decisions  which  have  established  this 
distinction  are  the  three  following  cases,  that  is  to  say  : — 

In  the  case  of  The  Midland  Railway  Co.  v.  Che'okletj{t),  by  a  Midland Jiail- 
Caaal  Act,  the  mines  and  minerals  within  and  under  the  land  Sifey,— 

(»)  Popplewell  V.  Hodkinson,  L.  E.,  (*)  L.  E.,  4  Eq.  19. 

4  Exoh.  248.  ■  ^  /  >        i 

V  2 


290 


INJURIES   CONNECTED   WITH    MINING   OPEKATIONS. 


Chap.  VTII. 

Sect.  2. 

as  to  "working 
quarry  out- 
side of 
prescribed 
distance. 


Mefropoliian 
Boardof  Worhs 


Sailwm/  Co.- 
as  to  lateral 
support  of 
sewer. 


6freat  Western 
Hallway  Co.  v. 
Bennett, — 


through  which  the  canal  was  to  be  made  were  reserved  to  the 
owners  of  the  land,  and  the  owners  were  empowered  (subject  to 
the  restrictions  thereinafter  contaiaed)  to  work  and  get  such 
mines  and  minerals,  not  thereby  injuring  the  navigation  or  the 
works;  by  subsequent  sections  the  owners  of  miaes  were  pro- 
hibited from  getting  minerals  under  or  withia  ten  yards  from 
the  canal  without  the  consent  of  the  proprietors  of  the  canal, 
who,  if  they  refused  to  permit  the  owner  of  any  mines  to  work 
such  part  thereof  as  should  be  uilder  or  within  ten  yards  from 
the  canal,  were  required  to   compensate  such  owner  in  the 
manner  provided  by  the  act: — Held,  that  the  provisions  of  the 
act  as  to  prohibition  of  working  and  compensation  extended  by 
implication  to  workings  more  than  ten  yards  from  the  canal, 
and  that  the  proprietors  of  the  canal  were  not  entitled,  by  virtue 
of  their  common  law  right  to  adjacent  support,  to  prevent  the 
lessee  of  an  adjacent  quarry,  who  derived  his  title  from  the 
person  who  had  sold  to  the  proprietors  the  land  on  which  the 
canal  was  made,  from  working  more  than  ten  yards  from  the 
canal,  so  as  to  endanger  the  safety  of  the  canal,  without  paying 
him  compensation  in  the  same  manner  as  if  the  quarry  had  been 
within  the  ten  yards;  but  that,  upon  paying  such  compensation, 
they  were  entitled  to  stop  the  working  of  any  mine  which  would 
be  injurious  to  the  canal.     Held,  also,  that  the  reservation  of 
mines  and  minerals  within  and  under  the  land  included  every- 
thing below  the  surface   available  for  agricultural  purposes, 
which  could  be  made  useful  for  any  purpose,  and  included  the 
right  of  quarrying  as  well  as  underground  mining. 

In  the  case  of  Metropolitan  Board  of  Works  v.  Metropolitan, 
Railway  Co.  (m),  a  sewer  made  by  the  Metropolitan  Commis- 
sioners of  Sewers  under  the  powers  vested  in  them  by  11  &  12 
Vict.  c.  112,  was  transferred  to  the  Metropolitan  Board  of  Works 
by  18  &  19  Yict.  c.  120.  The  Metropolitan  Eailway  Company 
having,  by  the  construction  of  their  railway,  deprived  the  sewer 
of  its  lateral  support  less  than  twenty  years  after  it  was  made, 
the  sewer  burst.  In  an  action  by  the  Metropolitan  Board  of 
"Works  to  recover  the  sum  awarded  by  an  arbitrator,  under  the 
Lands  Clauses  Consolidation  Act,  for  the  damage  thereby  sus- 
tained:— Held  (affirming  the  judgment  of  the  Court  below),  that 
the  Metropolitan  Board  of  Works  had  acquired  no  right  to 
lateral  support  for  their  sewer,  either  under  the  above  acts  or 
otherwise,  and  were  not  entitled  to  recover. 

In  the  case  of  TJie  Ch-eat  Western  Railway  Co.  v.  Bennett  (m),  it 
was  stated  that  by  the  effect  of  the  77th,  78th  and  79th  sections 

(«)  L.  E.,  3  C.  P.  612  ;   4  C.  P.  (Ex.  Ct.)  192.         (x)  L.  E.,  2  H.  L.  27- 
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of  the  Eailways  Clauses  Oonsolidation  Act,  1845,  a  railway  com-   Chap.  VIII. 
pany  on  purehasing,  imder  that  statute,  land,  for  the  purposes  of        ^'^'   ' 


the  railway,  does  not  become  entitled  to  the  mines  under  the  general  con- 
land;  the  owner  may  work  them  after  notice  duly  giyen;  and  the  oases. 
if,  after  such  notice,  the  company,  though  desiring  to.  prevent 
the  working,  does  not  give  compensation  for  the  minerals,  the 
owner  may  work  them  up  to  and  under  the  railway,  working 
them  in  a  "proper  manner"  and  "according  to  the  usual 
manner  of  working  such  mines  in  the  district."  The  company 
cannot,  under  the  statutory  purchase,  claim  the  benefit  of  the 
right  of  an  ordinary  purchaser  of  the  surface  to  subjacent  and 
adjacent  support,  the  statute  having  created  "a  specific  law  for 
such  matters,  by  which  alone  the  rights  of  the  company  and  the 
mine-owner  are  regulated  (y). 


Sect.   3. — Injuries  from   Inundations   and  from    Trespasses   to 
Barriers. 

Sub-Sect.  1. — Natural  Water  of  Mine. 
(1.)  No  Right  to  Proteotion  from. 
(2.)  Eight  to  Integrity  of  Own  Barrier. 
(3.)  Injuries  from  breaking  down  Barrier — 

Smith  T.  Kmriek. 
(4.)  Question, — ^Whether  Owner  on  the  Dip  can,  hy  adverse  user  or 
otherwise,  acquire  a  Eight  to  the  Continuance  of 
Neighbour's  Barrier. 

Sub-Sect.  2. — Foreign  Water,  not  of  Mine. 

(1.)  Eight  to  Proteotion  against— 

BttirdY.  Williamson. 
(2.)  Injuries  from  Introduction  of — 

Rylands  v.  Fletcher; 

Smith  T.  Fletcher; 
,Crompton  v.  Lea. 
(3.)  Ciiomnstances  exempting  from  Liability — 

Nichols  T.  Marslcmd; 

Hwrm  V.  Birmingham  Canal; 

Wilson  V.  Waddel. 


Sub-Sect.  1. — Natural  Water  of  Mine. 
Frequent  inundations  are  occasioned  by  accumulations  of 
water  in  adjoining  mines.  The  presence  of  these  waters  is 
often  unknown  to  all  the  owners  till  the  accident  occurs.  The 
practice  of  leaving  boundary  barriers  of  unworked  mineral, 
usually  coal,  grew  up  from  this  sort  of  embarrassment.  But  the 
careless  manner  in  which'  many  mines  have  been  worked,  the 
abstraction  of  part  or  all  of  the  barrier  itself,  the  boijng  of 
{3/)  Dudley  Canal  Co.  v.  Grazebrook  (1  B.  &  Ad.  59),  approved. 
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Chap.  VIII. 
Sect.  3. 

General  pria- 
oiples  of 
existing  la^w 
as  to  natural 
■water  of 


Firmstone  t. 
WTieeley, — the 
general  duty 


No  subse- 
quent second 
action  for 
continuing 
damage, 
qucBre. 


barriers  by  imelosed  drifts,  and  even  the  -wrongful  working  of  the 
adjoining  miae,  afford  frequent  occasion  to  disputes,  and  to  litiga^ 
tion.  The  law  relating  to  this  subject,  as  collected  from  recent  de- 
cision, seems  to  be  sufficiently  simple  and  rational.  It  is  founded  on 
the  natural  assumption,  that  water  is  the  common  enemy,  which, 
whether  open  or  concealed,  each  owner  must  combat  for  himself — 
and  upon  another  different  but  consistent  principle,  that  each 
owner  has  the  full  right  to  extract  the  greatest  possible  benefit 
from  his  property,  and  that  if,  iq  so  doing,  he  injure  his  neigh- 
bour, he  will  not  be  liable  to  action,  if  his  acts  spring  from  no 
malice  or  mischief,  and  are  simply  consistent  with  a  reasonable 
exercise  of  his  own  rights  (s).  For  he  ought  not  to  be  held 
responsible  for  the  negligence  of  a  neighbour  who  niight  have 
protected  himself.  The  maxim,  sic  utere  tuo  ut  alienum  ne  kedas, 
cannot  be  put  iato  the  mouth  of  one  who  has  already  violated 
it  by  acts  for  which  he  would  make  another  suffer.  The  custom 
prevailing  in  most  mining  districts  of  this  kind  is  conformable 
to  this  law.  The  mine-owner  wo,rks  to  the  very  end  of  his 
boundary  on  the  dip  of  the  beds,  and  leaves  a  barrier  of  his 
own  mineral  on  the  rise.  Each  owner  thus  fares  alike,  and 
each  is,  or  ought  to  be,  iadependent  of  the  other.  There  is,  in 
this  first  condition  at  least,  no  question  of  easement.  The 
relation  is  entirely  of  proprietary  origia.  But  it  follows  that  if 
an  upper  owner  trespass  on  the  barrier  of  the  lower  owner,  the 
former  will  be  liable  for  the  consequential  damages,  as  well  as 
for  the  direct  damages  flowing  from  the  trespass  itself. 

In  the  first  case  on  this  subject,  which  was  hot  very  decisive, 
the  declaration  stated,  that  the  mines  of  the  plaintiffs  and  the 
defendants  abutted  on  each  other,  that  the  latter  had  trespassed 
and  carried  away  coal  from  the  mine  of  the  plaintiffs,  which 
would  have  formed  a  sufficient  barrier  against  the  water  that 
had  accumulated  in  the  mine  of  the  defendants,  and  had 
inundated  that  of  the  plaiatiffs ;  and,  therefore,  that  it  became 
the  duty  of  the  defendants  to  make  such  provision  that  the 
water  should  not  flood  the  plaintiSs'  mine.  It  was  held,  that 
the  declaration  properly  described  the  duty  of  the  defendants, 
and  that  such  an  action  might  be  maintained  (a). 

If  an  action  on  the  case  has  been  once  brought  for  any  such 
trespass,  and  disposed  of,  no  other  action  coiild  (it  has  been 
generally  supposed)  be  brought  for  the  continued  flow  of  water; 
for  an  owner  has  no  right  to  re-enter  on  the  land  of  another, 
even  to  repair  his  own  wrongful  acts. 


(a)  Trover  v.  Chadwiok,  6  Bing.  N. 
C.  1  ;  Smith  v.  Kenrick,  infra. 


(a)  Krmstone  v.  Wheeley,  2  Dowl. 
&  L.  203 ;  13  L.  J.,  N.  S.,  Exoh.  361. 
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Thus,  the  plaintiffs  were  in  possession  of  a  colliery  in  Stafford-    Chap.  VIII. 
shire,  from  1830  to  the  beginning  of  the  suit,  and  since  1839,       ^^°^-  ^- 
under  a  demise  from  the  mortgagor  of  the  property.      The  ^^39^-i>ear- 
defendant  had,  previously  to  the  demise,  worked  an  adjoining  tion  by  subae- 
coiliery,  which  was  on  the  rise,  had  trespassed  into  the  other  fw  damage^ 
lower  coal  -mine,  and  had  made  some  openings  and  excavations  resulting- 
in  the  coal  of  that  mine,  by  means  of  which  the  roof  of  these  for  which  ^^' 
excavations  fell  in,  and  the  interstice  became  filled  with  water.  J^«  lessor 

\    ■      ■  IV  '  •      •  ■  .  Jias  been 

Aiterwards,  the  plamtms  worked  within  a  few  yards  of  their  already  com- 
boundary,  where  they  found  the  waters,  which  inundated  their  P™^*'*"'^- 
mine.     These  trespasses  were  previously  unknown  to  the  plain- 
tiffs.   ;The  defendant  ha'd  ceased  to  work  his  own  coal  and  to 
pump  out  the  water.     It  was  found  by  the  special  verdict,  that 
the  distance  left  by  the  plaintiffs  would  have  been  a  sufficient 
barrier,  if  the  defendant  had  not  wrongfully  trespassed.     In  The  first 
1841,  the  mortgagee  brought  an  action  on  the  case  against  the  ^°^^°^- 
defendant  for  these  trespasses,  which  was  referred  to  an  arbi- 
trator, with  liberty  to  the  lessees  and  the  mortgagor  to  become 
parties  to  the  reference.     Substantial  damages  were  awarded  to 
the  mortgagee  and  the  plaintiffs,  and  nominal  damages  to  the 
mortgagor.     The  present  action  was  afterwards  brought  by  .the 
lessees  against  the  defendant  for  not  closing  the  barrier^     But  it  The  second 
was  held  by  the  Court  of  Q.B.,  that  the  action  could  not  be  main-  ^<'*'™- 
tained.     Lord  Denman,  C.  J.,  in  giving  the  judgment,  said :- — ' 

There  was  a  legal  oblLgation.  to  disoontinue  a  trespass  or  remove  a 
ntdsaiioe — ^but  no  suoli  obligation  upon  a  trespasser  to  replace  what  he 
had  pnlled  down  or  destroyed  on  the  land  of  another,  though  he  wais 
liable  in  an  action  of  trespass  to  compensate '  in  damages  for  the  loss 
sustained.  The'  defendant,  having  made  an  excavatiori  and  aperture  in 
the  plaiatiSs'  land,  was  liable  to  an  action  of  trespass — ^but  no  cause  of 
action  arose  from  his  omitting  to  re-enter  the  plaintiffs'  land  to  fill  up 
the  excavation.  '■  Such  an  oroission  was  neither  a  continuation  of  a  tres- 
pass nor  of  a  nuisance,  nor  the  breach  of  any  legal  duty:  The  flowing 
of  the  water  and  the  damage  were  merely  consequential,  for  which 
compensation  had  been  made  (6).  ■■     ^    ■.. 

It  is  to  be  observed,  however,  that  the  last-mentioned  case  was  But  a  remedy 
an  action  at  law-,  and  that  the  Courts  of  Law  could  not  at  the  ^t°"^o^ 
date  of  the  decision  in  the  first  action  grant  an  injunction  against 
tlie  continuance  of  the  trespass  and  damage.  That  inability' 
ceased  vrith  the  0.  L.  P.  Act,  1854,  and  under  the  existing  pro- 
cedure any  division  of  the  High  Court  of  Justice  may  now 
grant  an  injunction  as  well  as  damages  in  the  original  action. 

In  another   ease,   it  appeared    that    Evan    Jones  and   his  Smith  \.  Ken- 
partners  had  been  in  possession  of   a  colliery  adjoining  to  aotiorTa^ainBt 
another,  and  on  a  higher  level.    In  1844,  the  defendant  sue-  tMrd  person 
eeeded  him  in  the  possession,  but  had  no  connection  with  him  privity  of 

(4)  Clegg  K.  Dearden,  12Q.  B.  576;  «.. ,  Stendall,  14  Ibid.,  Q.  B.  301;  7 
17L.  J.,N.  S.,  Q.B.233:  SeeTaylor      Q.  B.  Eep.  634. 
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^  S^'  ^3'''''''   ™  I'espect  either  of  privity  of  contract  or  of   estate.     Both. 

collieries  had  been  extensively  worked  when  Jones  began  his 

*®*^  T  °*      work.     There  was  then  a  barrier  of  coal  belonging  to  the  plain- 

with  the         tifEs  whoUy  untouched,  through  which  Jones  had  made  three  large 

holes  or  drifts,  called  thyrKngs.     When  the  defendant  took  the 

mine,  a  large  body  of  water,  fed  by  springs,  and  on  a  higher 

level  than  the  excavations  in  this  mine,  was  separated  from  it 

by  a  thick  stratum  of  coal  belonging  to  that  mine.     The  effect 

of  removing  this  stratum  would  be,  that  the  water  would  flow 

through  the  drifts  into  the  first  or  higher  colliery,  and  then 

through  the  drifts  into  the  adjoining  mine.     The  defendant, 

knowing  of  these  open  drifts,  and  of  ihe  consequences,  worked 

this  bed  of  coal  belonging  to  him,  and  the  water  flowed  iato 

the  miae  of  the  plaintiffs.    It  was  held  by  the  Court  of  Common 

Pleas  that  the  action  was  not  maintainable.     CressweU,  J.,  iu 

•giving  the  judgment,  said : — 

The  want  of  privity  prevented  tlie  defendant  from  being  held  liable  to 
tbe  trespass  of  Jones  and  Ms  partners,  and  tbe  defendant  had  no  right 
to  enter  into  the  plaintiffs'  land  to  remedy  the  injury.     In  considermg 
the  broader  question,  how  far  he  was  of  common  nght  bound  to  prevent 
the  water  coming  into  his  mine  from  flowing  into  his  neighbour's,  it  was 
material  that  he  had  worked  the  barrier  that  protected  his  own  mine  in  a 
manner  most  beneficial  to  himself,  not  unusual  or  negligent,  or  with  any 
inferred  design  to  iajure  the  lower  mine.     The  flow  of  water  into  the 
plaintiffs'  mine  could  not  be  considered  a  trespass.     But  for  the  removal 
of  the  plaintiffs'  coal,  the  water  would  have  done  no  harm,  and  for  that 
removal  the  defendant  was  not  responsible;  the  defendant  had  not  caused 
but  only  permitted  the  flow  of  water.     In  the  case  of  Firmstone  v.  Wheeley, 
the  defendant  had  removed  the  plaintiff's  barrier  by  a  trespass,  and  the  Court 
thought  that,  having  wrongfully  done  that,  he  was  bound  to  protect  the 
mine  below  from  inundation;  and  if  the  action  had  been  against  Jones,  the 
case  might  have  been  cited  against  him.     But  if  Jones  had  been  sued  in 
trespass  for  removing  the  barrier,  a  second  action  could  not  have  been 
maintained  against  him  for  the  consequential  damage  dpne  to  the  plain- 
tiffs' mine.     If  not,  it  would  be  singular  if  it  could  be  maintained  against 
a  party  unconnected  with  him  for  the  consequential  damages  arising 
from  his  act  of  trespass.    Treating  it  as  a  new  question,  it  would  seem 
to  be  the  natural  right  of  each  of  the  owners  of  two  adjoining  coal  mines, 
neither  being  subject  to  any  servitude  to  the  other,  to  work  his  own  in 
the  manner  most  convenient   and  beneficial  to  himself,  although  the 
natural  consequence  might  be  that  some  prejudice  would  accrue  to  the 
owner  of  the  adjoining  mine,  so  long  as  that  does  not  arise  from  the 
negligent  or  mahoious  conduct  of  the  party.     In  this  case  it  could  not  be 
disputed,  that,  but  for  the  excavation  of  the  plaintiffs'  coal,  the  defen- 
dant would  have  been  entitled  to,  work  out  the  whole  of  his  own  coal ; 
for  if   the  space  which  it  had  occupied  became  afterwards  filled  with 
water,  that  would  have  done  no  harm  to  the  plaintiffs,  if  their  coal  had  not 
been  excavated;  and  if  they  afterwards  excavated  their  own,  and  the  water 
flowed  in  from  the  defendant's  workings,  they  would  not  on  that  account 
have  any  right  of  action  for  the  damage  done  by  it.     What  authority  was 
there  for  saying  that  the  plaintiffs,  by  working  their  coal,  could  alter  or 
abridge  the  defendant's  right  to  work  his  own  ?    It  was  reasonable  that 
the  plaintiffs  should  leave  part  of  their  own  coal  to  protect  their  own  wo  rk- 
ings  against  the  influx  of  water.     The  plaintiffs  left  a  barrier  accordingly, 
which  wouldhavebeen  sufficient,  except  fortheactofaformerwrongdoer(c). 

(c)  Smith  V.  Kenridk,  7  Com.  B.  506;    18  L.  J.,  N.  S.,   C.   P.    172.    See 
Tennant  v.  Goldwin,  1  Salk.  360. 
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It  would  seem  from  tlie  last-mentioned  case  that,  though  an    Chap.  VIII. 
owner  may  act  in  a  selfish  spirit,  or  with  imprudence  as  to  his  own       ^^°^-  ^- 
true  interests,  as  in  working  his  own  harrier,  he  will  not  be  pre-  General  state - 

jT.j.  T,"'  •  1  •  -IT  •PI-  1     ment  of  tlie 

vented  from  bnngmg  even  mm  on  his  neighbour,  it  his  acts  general  rule, 
can  be  attributed  to  no  undue  negligence  or  vindictiTeness 
of  feeling.  When  a  lower  owner,  therefore,  is  stripped  of  his 
barrier,  by  himself  or  others,  he  may  lie  at  the  mercy  of  the 
upper  owner.  It  is  also  held,  that,  in  such  cases,  there  is  no 
obligation  on  an  owner  to  give  any  notice  of  his  intention  of 
removal  (d). 

In  this  condition  of  the  law,  it  may  be  inquired,  whether  any  Easement 
right  of  easement  can  be  gained  by  the  former  owner,  which  to  pen  back 
may  enable  him  to  hold  back  the  waters  by  the  agency  of  the  quired  by  ad- 
other.     If  any  easement  of  this  kind  can  be  acquired  by  adverse  orothermae 
user,  the  circumstances  must  be  previously  and  fully  known  to  gin^re. 
the  servient  owner  (e).     Thus,  if  a  lower  owner  has  exhausted  his 
own  barrier,  and  he  relies  on  the  unworked  bed  or  barrier  of  his 
neighbour,  no  right  can  be  gained  against  the  latter  owner  if  he 
is  entirely  ignorant  of  the  abstraction  of  the  barrier  below ;  for 
the  enjoyment  is  not  of  right.     For  the  same  reason,  it  may 
be  supposed  that,  even  with  full  knowledge,  the  enjoyment 
might  be  so  much  of  a  permissive  or  precarious  character  as 
to  prevent  any  user  as  of  right  for  the  first  period  of  twenty 
years ;  and  so  also  for  however  long  a  period  (even  forty  or  more 
years),  seeing  that  the  upper  owner  cannot  prevent  the  attempt 
to  establish  the  easement;  and  where  he  cannot  prevent,  he 
cannot  of  course  acquiesce  (/).     It  would  also  be  requisite  to 
show  that  the  water  was  not  so  remote  as  to  forbid  the  existence 
of  an  easement  at  all  (g).     But,  semble,  the  right  may  be  ac- 
quired as  a  consequBnce  of  privity  of  estate  or  of  contract,  or  by 
express  grant;  see  Ridgeway  v.  Silton  House  Colliery  Co.  (h). 


Sub-Sect.  2. — Foreign  Water,  not  of  Mine. 

Although  an  owner  of  an  upper  miue  may  work  to  the  end  Mird  v.  mi- 

■■ — ^Ha- , 


of  his  boundary,  and  allow  the  water  to  flow  into  the  lower  tnrty  fo7 
mine  by  gravitation,  he  will  not  be  allowed  to  increase  the  introduction 
burthen  of  gravitation  by  the  introduction  of  any  water  that  water, 
would  not  otherwise  have  descended.     In  a  case  of  this  kind, 
there  were  in  each  mine  two  beds  of  ironstone,  a  few  fathoms 


(d)  Trower  v.   Ohadwiok,   6  Bing.  1113. 

N.  0.  1 ;  8  Soott,  1.  (h)  Not  yet  reported.   See  also  Eoole- 

(e)  Paitridge  ».  Soott,  supra.  siastical  Conunissioners  for  England  v: 
(/)  Solomon  v.  Vintners'    Co.,    i  Nortli  Eastern  Rail.  Co.,  L.  B.,  4  Ch. 

H.  &  N.  601.  BiT.  845,  and  infra. 
(g)  See  Haward  v.  Bankes,  2  Burr. 
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apart.  Eacli  seam  cropped  out  to  the  surface,  and  dipped  do^wn 
.  tkrough  both  mines.  .  Each  owner  had  worked  out  the  upper  of 
the  two  beds,  and  no  barrier  had  been  left  by  either  party.  The 
upper  owners  made  a  passage  from  the  first,  or  upper,  seain  to 
the  second,  or  lower  bed,  for  winniug  the  latter — ^which  was  so' 
constructed  as  to  be  on  an  incline  from  a  part  of  the  second 
seam  to  a  part  of  the  first  seam — and  the  head  of  the  passage 
in  the  second  seam  was  at  a  higher  level  than  the  mouth  of  the 
passage  ia  the  first  bed.  The  passage  was  made  for  getting  the 
mineral  in  the  usual  sMlful  way :  it  was  for  carrying  the. iron- 
stone from  the  second  bed  down  to  the  first  bed,  and  thence  to 
the  shaft  communicating  with  the  surface.  When  this  purpose 
was  effected,  the  water  from  the  works  in  the  second  bed  flowed 
down  through  it  into  the  first  bed,  and  onwards  into  the  lower 
mine.  The  owner  of  this  lower  mine  claimed  damages.  But 
the  Court  refused  to  give  them,  on  the  same  ground  of  gravita- 
tion as  in  Smith  v.  Kenrick,  and  because  the  passage  had  not 
been  made  for  the  purpose  of  turning  the  water  into  the  plain- 
tiffs' mine.  But  the  defendants  had  pumped  foreign  water  to 
a  level  high  enough  to  cause  an  overfiow  into  the  mine  of  the 
plaintiffs.  This  was  for  the  purpose  of  getting  other  minerals 
lying  deeper  than  the  two  beds,  and  the  pump  was  so  placed 
that  a  passage  went  from  it  to  the  head  of  the  first  passage, 
above  mentioned,  at  such  a  level  that  the  water  from  the  pump 
fiowed  down  the  two  passages  into  the  first  bed  of  ironstone, 
and  thence  into  the  plaintiffs'  mine.  It  was  held,  that  the 
defendants  were  liable  in  respect  of  this  new  water  ;  as  they  had 
no  right  to  interfere  with  the  gravitation  of  the  water,  so  as  to 
make  it  more  injurious  to  the  lower  mine,  or  advantageous  to 
themselves  (»). 

The  trustees  of  a  turnpike  road  had  diverted  water  from  an 
open  ditch  into  a  covered  drain,  and  had  placed  catohpits  with 
gratings  for  collecting  the  water  into  the  drain.  In  wet  seasons, 
these  were  insufficient,  and  the  water,  instead  of  escaping  by  the 
ditch,  as  before  the  alterations,  overflowed  the  road  and  the 
adjoining  land,  and  entered  a  coal  mine.  It  was  held,  that  the 
trustees  were  liable  for  the  injury  to  the  colliery,  on  the  ground 
of  negligence  in  respect  of  the  catchpits  and  gratings  {]c). 

It  was  also  held,  that  the  General  Turnpike  Act,  which  limits 
actions  against  'trustees  to  three  months  "  after  the  fact  com- 
mitted," did  not  apply  to  actions  brought  within  that  time  for 
any  fresh  damage  {k). 


(i)  Baird  v.  WiUiamson,  15  Com.  B. 
Eep.,  K  S.  376 ;  33  L.  J.,  C.  P.  101. 


(4)  Wldtehoiise  v.  Fellowes,  30  L. 
J.,  C.  P.  30.5. 
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The  proprietors  of  a  mill  made  a  reservoir  for  colleotrag  water    Chai'.  VIII. 
as  well  from  their  own  lands  as  from  adjoining  lands  of  other      ^^°'''  ^" 
owners.    For  this  purpose,  they  employed  a  competent  engineer  ^y^i^ds  v. 
and  a  competent  contractor  to  select  the  site  and  complete  the  case  of ' 
work.     There  was  no  personal  negligence  on  the  part  of  the  |^+!°™'H^ 
mill  owners.     The  workmen  met  with  some  old  shafts,  and  the  servoir. 
contractor  did  not  provide  sufficient  support  to  resist  the  pres- 
sure of  the  water  m  the  shafts.     These  shafts  communicated 
with  old  mining  works,  which  were  wholly  unknown  to  the  mill 
owners  and  to  the  persons  employed.     The  water  penetrated 
into  the  plaintifEs'  colliery  below,  which  became  flooded.     It 
was  held  by  the  Court  of  Exchequer,  that  in.  the  absence  of 
negligence  and  of  knowledge  on  the  part  of  the  mill  owners,  they 
were  not  required  to  exercise  unusual  care,  and  were  not  liable 
for  the  injury  to  the  mine  (^.     Bramwell,  B.,  dissented  from 
this  judgment,  on  the  ground  that  the  mill  owners  had  caused 
"  foreign "  water  to  be  sent  down  h(y  artificial  means  into  the 
plaintifEs'  workings,   as   well  as  that   flowing   naturally   from 
,  their  own  lands ;  and  therefore  that  ignorance  of  the  facts  was 
immaterial.    On  appeal,  this  view  of  the  case  was  affirmed  ia  the 
Exchequer  Chamber,  and  agaia  ia  the  House  of  Lords,  where 
it  was  decided  that  the  mill  owners  were  liable  (m). 

The  following  passage  in  the  judgment  of  Caims,  L.  C.  («),  Distinction 
aptly  expresses  the  difference  between  the  consequences  arising  ralajadforeim 
from  the  escape  of  natural  and  the  escape  of  foreign  water : —      yater  esoap- 

The  defendants,  treating  tiena  as  tlie  owners  or  occupiers  of  tte  close 
on  wMoIl  tlie  reservoir  was  constructed,  might  lawfully  liave  used  that 
close  for  any  purpose  for  which  it  might  in  the  ordinary  course  of  the 
enjoyment  of  land  be  used ;  and  if,  in  what  I  may  term  the  natural  user 
of  that  land,  there  had  heen  any  accumulation  of  water,  either  on  the 
surface  or  underground,  and  if,  hy  the  operation  of  the  laws  of  nature, 
that  accumulation  of  water  had  passed  ofE  into  the  close  occupied  hy  the 
plaintiff,  the  plaintifE  could  not  complain  that  that  result  had  taken  place. 
If  he  had  desired  to  guard  himself  against  it,  it  would  have  lain  upon 
Mm  to  have  done  so,  hy  leaving,  or  hy  interposing,  some  harrier  between 
his  close  and  the  close  of  the  defendants  in  order  to  have  prevented  that 
operation  of  the  laws  of  nature. 

As  an  illustration  of  that  principle,  I  may  refer  to  a  case  which  was 
cited  in  the  argument  before  your  lordships, — the  case  of  8mith  v.  Kemrich 
in  the  Court  of  Common  Pleas  (o). 

On  the  other  hand,  if  the  defendants,  not  stopping  at  the  natural  u.se 
of  their  close,  had  desired  to  use  it  for  any  purpose  which  I  may  term  a 
non-natural  use,  for  the  purpose  of  introducing  into  the  close  that  which 
in'  its  "natural  condition  was  not  in  or  upon  it,  for  the  purpose  of  intro- 
ducing water  either  above  or  below  ground  in  quantities  and  in  a  manner 
not  theresult  of  any  work  or  operatiop.  on  or  .under  the  land;  and  if,  in 
consequence  of  their  doing  so,  or  in  consequence  of  any  imperfection  in 
the  mode  of  their  doing  so,  the  water  came  to  escape  and  to  pass  ofE  into 

W  See  Trower  v.  Chadwiok,'  6Bing.  154  ;  L.  R.,  1  Exch,,  (Ex.  Ch^  '265  ; 

N.  C.  903 ;  8  L.  J.,  N.  S.,  Ex.  268.  L.  E.,  3  H.  L.  330. 

(m)  Eletcher  v.  Rylands,  3  Hurl.  &  («)  L.  B.,  3  H.  L.  338—40. 

C.  774 ;  34  L.  J.,  Exch.  117  ;  3.5  Ibid.  (o)  7  0.  B.  515. 
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tlie  close  of  tie  plaintiff,  then  it  appears  to  me  tiat  that  wMcli  tlie 
defendants  ■were  doing  they  ■were  doing  at  their  o^wn  peril ;  and  if,  in  the 
•  course  of  their  doing  it,  the  evil  arose  to  ■which  I  haye  referred, — ^the  e^yil, 
namely,  of  the  escape  of  the  ■water  and  its  passing  a^way  to  the  close  of  the 
plaintfe  and  injuring  the  plaintiff, — ^then,  for  the  consequence  of  that,  in 
my  opinion,  the  defendants  ■would  he  liable.  -  As  the  case  of  Smith  v. 
Kenrich  is  an  illustration  of  the  first  principle  to  ■which  I  have  referred, 
so  also  the  second  principle  to  -which  I  have  referred  is  -weU  illustrated  by 
another  case  in  the  same  Court, — the  case  of  Baird  y.  Williamson  {p), 
■which  ■was  also  cited  in  the  argument  at  the  bar. 

My  lords,  these  simple  principles,  if  they  are  ■weU.  founded,  as  it  appears 
to  me  they  are,  really  dispose  of  this  case. 

The  same  result  is  arrived  at  on  the  principles  referred  to  by  Mr. 
Justice  Blackburn  in.  his  judgment  in  the  Court  of  E?;chequer  Chamber, 
■where  he  states  the  opinion  of  that  Court  as  to  the  la^w  in  these  words : — 
"  We  think  that  the  true  rule  of  la-w  is,  that  the  person  ■who,  for  his  own 
purposes,  brings  on  his  land  and  collects  and  keeps  there  anything  likely 
to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril ;  and,  if  he  does 
not  do  so,  is  prim^  facie  ans^werable  for  all  the  damage  ■which  is  the 
natural  consequence  of  its  escape.  He  can  excuse  himself  by  showing 
that  the  escape  -was  owing  to  the  plaintiff's  default,  or,  perhaps,  that  the 
escape  ■was  the  consequence  of  ws  major,  or  the  act  of  God;  but  as 
nothing  of  this  sort  exists  here,  it  is  unnecessary  to  inquire  ■what  excuse 
■would  be  sufficient.  The  general  rule,  as  above  stated,  seems,  on  prin-. 
ciple,  just.  The  person  ■whose  grass  or  corn  is  eaten  do^wn  by  the  escaping 
cattle  of  his  neighbour,  or  ■whose  mine  is  flooded  by  the  ■water  from  his 
neighbour's  reservoir,  or  ■whose  cellar  is  invaded  by  the  filth  of  his  neigh- 
bour's pri^vy,  or  ■whose  habitation  is  made  unhealthy  by  the  fiimes  and 
noisome  vapours  of  his  neighbour's  aliaU  -works,  is  damnified  -without 
any  fault  of  his  o-wn;  and  it  seems  but  reasonable  and  just  that  the 
neighbour  ■who  has  brought  something  on  his  o^wn  property  (which  was 
not  naturally  there),  harmless  to  others  so  long  as  it  is  confined  to  his 
o^wn  property,  but  which  he  knows  ■will  be  mischievous  if  it  gets  on  his 
neighbour's,  should  be  obhged  to  make  good  the  damage  which  ensues  if 
he  does  not  succeed  in  confining  it  to  his  o^wn  property.  But  for  his  act 
in  bringing  it  there  no  mischief  could  have  accrued;  and  it  seems  but  just 
that  he  should  at  his  peril  keep  it  there,  so  that  no  mischief  may  accrue, 
or  answer  for  the  natural  and  anticipated  consequence.  And  upon  autho- 
rity this  we  think  is  established  to  be  the  law,  whether  the  things  so 
brought  be  beasts,  or  water,  or  filth,  or  stenches.' " 

In  tlie  case  of  Smith  v.  Fletcher  (q),  the  defendants'  mines 
adjoined  and  communicated  -with  the  plaintiffs',  and  in  the  sur- 
face of  the  defendants'  land  -were  certain  hollows  and  openings, 
partly  caused  by  and  partly  made  to  facilitate  the  defendants' 
■workings.  Across  the  surface  of  their  land  there  ran  a  -water- 
course, -which,  in  the  year  1865,  -was  diverted  by  them  into 
another  channel.  In  November,  1871,  the  banks  of  the  -water- 
course (which  -were  sufficient  for  all_  ordinary  occasions)  burst  in 
consequence  of  exceptionally  heavy  rains,  and  the  -water  escaped 
into  and  accumulated  in  the  hoUo-ws  and  openings,  -where  the 
rains  had  already  caused  an  unusual  amount  of  -water  to  coUect, 
and  thence  by  fissures  and  cracks  passed  into  the  defendants', 
and  so  into  the  plaintiff's  mines.  If  the  land  had  been  in  its 
natural  condition  the  -water  -would  have  spread  itself  over  the 
surface,  and  have  been  innocuous.     The  defendants  -were  not 


(p)  15C.  B.,  N.  S.  317. 


(?)  L.  R.,  9  Exoh.  64. 
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guilty  of   any  actual  negligence  in  tlie  management  of  tlieir   Chap.  VIII. 
mines.     At  the  trial  of  an  action,  brought  by  the  plaintifE  to        ^°^'  ^' 
recover  the  damage  he  had  sustained  the  learned  judge  directed 
a  verdict  for  the  plaintiff,  holding  that  the  case  was  governed 
by  Fletcher  v.  Hi/lands  (r),  and  that  the  defendants  were  abso- 
lutely liable,  and  rejectiag  evidence  offered  by  the  defendants 
that  every  reasonable  precaution  had  been    taken  to   guard 
against  ordinary  emergencies.   Held  (reversing  the  judgment  of 
the  Court  below),  that  the  case  was  not  beyond  all  question 
governed  by  Fletcher  v.  Rylands  (r) ;  that  the  water  coming  from 
the  natural  overflow  and  that  coming  from  the  diversion  of  the 
watercourse  might  possibly  admit  of  different  considerations ; 
that  if  the  evidence  tendered  had  been  received,  there  might 
have  been   questions    for  the   jury,   and  that   under   all  the 
circumstances  there  ought  to  be  a  new  trial.     The  opinion  of 
the  jury  at  such  a  trial  ought  to  be  taken  as  to  whether  what 
was  done  by  the  defendants  was  done  by  them  in  the  ordinary, 
reasonable,  and  proper  mode  of  working  the  mine.     This  case  Semhle,  no 
was  afterwards  again  tried  at  the  Cumberland  Summer  Assi^ies,  ®^°"^^- 
1874,  when  a  verdict  was  entered  for  the  plaintiff,  and  a  rule 
to  enter  tiie  verdict  for  the  defendants  was  discharged  in  the 
Court  of  Exchequer,  in  the  Court  of  Appeal,  and  in  the  House 
of  Lords  (s). 

In  the  case    of  Crompton  v.  Lea  {t),    the  defendants  were  Cromptonv. 
owners  of  mines  (including  the  Wigan  Five-feet  and  Four-feet  po^gi^^ty  rf 
mines)  under  Eccles  Field,  which  adjoined  the  Eiver  Douglas  in  damage,  not 
Wigan,  and  the  plaintiff  was  the  working  lessee  of  portions  of  mevitaWe, 
the  Five-feet  and  Four-feet  mines,  lying  on  the  dip  from  defend-  ?o.  S^°'^P-^  ^°l 

.  .^TT-  _p  injunction,  at 

ants'  mines,  and  with  no  other  mines  mtervenmg.     W ater  ±rom  least  if  work- 
the  defendants'mines  would,  therefore,  naturally  flow  towards  ™fpg^™ 
the  plaintiff's  mines.      It  appeared  that  the  Eiver  Douglas  secus,  a 
(which  was  a  stream  of  considerable  volume,  and  liable  to  heavy  l^^\^  ^^ 
floods)  in  its  course  through  Wigan  flowed  over  the  outcrop  of  inevitablfe, 
the  Four-feet  mine  at  the  north-west  comer  of  Eccles  Field,  and  absolutely^^ 
that  the  workings  of  the  last-mentioned  mine  in  Eccles  Field  improper. 
(which  were  old  workings)  had  been  very  considerable,  and  reached 
within  six  feet  from  the  bed  of  the  river,  and  varied  in  depth  from 
the  surface  in  Eccles  Field  from  six  feet  to  as  many  yards,  the 
roof  being  supported  by  narrow  pillars  of  coal.     The  biLL  stated 
various  occasions  in  which  the  Eiver  Douglas,  when  in  flood,  had 
broken  through  the  surface  of  Eccles  Field  and  the  outcrop  there, 
and  had  flooded  the  Five-feet  and  Four-feet  and  other  mines 

[r)  'Law  Rep.,  3  H.  L.  330.  1877,  p.  196. 

if)  See  Musgrave  v..  Smitli,  W.  N.  {t)  L.  E.,  19  Eq.  115. 


302 


INJURIES    CONNECTED   WITH   MINING    OPERATIONS. 


Chap.  VIII. 
Sect.  3. 


The  precise 
point  ia 
plaintifE's 
claim  stated. 


subjacent  and  adjacent  theretq.  The  bill  then  alleged  (and  the 
.  fact  was)  that  the  defendants  had  recently  commenced  sinking 
two  shafts  for  the  purpose  of  working  the  mines  within  and 
under  Eecles  Field,  and  then  averred  that  in  the  actual  condition 
of  the  workiags  m  the  Four-feet  and  Five-feet  mines  any  opera- 
tions that  should  cause  a  movement  or  disturbance  of  the  strata 
below  those  mines  would  necessarily  and  inevitably  cause  the 
pillars  in  the  old  workings  to  give  way,  and  the  surface,  and 
with  it  the  river  bed,  to  fall  in,  and  the  water  of  the  river  would 
then  flow  iuto  the  hollows  in  the  defendants'  field  and  thence  iuto 
the  plaiutifE's  mines.  The  defendants  (it  was  alleged)  m  the  con- 
struction of  their  shafts  were  not  providing  adequate  protection  at 
the  surface  agaiust  such  possible  overflow  and  flooding ;  and  there 
being  no  barrier  that  was  sufficient  to  resist  the  violence  of  the 
flood,  there  was  consequently  imminent  and  most  serious  danger 
of  great  destruction  to  property  and  also  of  life  throughout  the 
entire  Wigan  district  arising  from  the  defendants'  acts.  The 
bill  also  alleged  that  the  manner  in  which  the  upper  seams  in 
Eecles  Field  had  been  previously  worked  had  made  it  impossible 
further  to  work  them  for  any  mining  purpose.  The  biU  there- 
fore prayed  that  the  defendants  might  be  restrained  from  per- 
mitting the  said  shafts  in  Eecles  Field  to  remain  without  a  wall 
or  dams  sufficient  to  resist  and  keep  out  the  overflow  of  the 
Douglas,  and  from  continuing  the  said  shafts  through  any  mine 
of  coal  or  pervious  stratum  without  protection  or  tubing,,  or 
without  making  the  lining  of  sufficient  strength  to  prevent 
water  flowing  from  the  hollows  of  the  Four-feet  seam  down  the 
shaft  to  the  lower  mines ;  and  after  praying  for  other  particular 
safe-guards,  concluded  generally  with  the  prayer  that  the  de- 
fendants might  be  restrained  from  doing  any  acts  causing  the 
Douglas  to  flow  into  any  of  the  old  workings. 

The  defendants  having  demurred  to  this  bill.  Hall,  V.-C, 
overruled  the  demurrer  and  granted  an  interim  injunction. 

The  following  passage  from  the  Yice- Chancellor's  judgment 
states  the  precise  contentioii  of  the  plaintiff : — 

The  plaintifE,  like  every  other  mine  owner  on  the  dip,  takes,  subject  to 
the  conunon  enemy,  the  -water,  finding  its  way  into  his  mine  in  the 
ordinary  course  of  gravitation  in  the  common  working  of  mines.  He 
could  only  protect  himself  against  that,  if  he  could  protect  himself  at 
aU,  and  probably  he  could,  by  leaving  a  barrier  to  prevent  the  water 
coming  into  his  mine.  He  was  not  bound  to  leave  a  bajnrier.  Each  of 
the  owners  is  entitled  by  law  to  get  out  the  whole  of  the  mineral  from 
his  mine,  leaving  the  water  to  take  its  own  course.  The  plaintiff  says, 
and  that  is  his  case,  that  although  I  cannot  complain  of  the  water  flowing 
from  my  mine  to  yours  in  ordinary  course,  I  have  a  right  to  complain  of 
this— that  you  are  now  about  to  get  mineral  out  of  your  mine  so  near  to 
a  river  which  flows  over  that  mine,  that  the  consequence  of  your  workings 
wiU  be  that  that  river  wUl  flow  into  your  mine,  and  thence  flow  into  my 
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mine;  and  it  is  the  plaintiff's,  contention  ttat,  if  tlie  act  had  been  done    Chap.  VIII. 
and  injury  occasioned,  he  ■would  be  entitled  to  maintain  an  action  against       Sect.  3. 

the  defenda,nts.    If  such  action  would  lie,  then  the  injury  must  be  pre-   

vented  by  injunction.  The  case  made  by  the  bUl  is  ttiis, — ^you,  the 
defendants,  having,  these  upper  mines  of  yours,  at  least  two  out  of  the  three 
having  been  very  extensively  worked  in  former  times,  pillars  having  been 
left  for  the  support  of  the  surface,  are  now  proposing  to  recommence 
mining  operations  in  those  mines ;  you  are  proposing  to  further  get 
minerals  out  of  those,  but  your  doing  so,  having  regard  to  the  previous 
mining,  cannot  be  of  any  use  whatever  having  regard  to  the  former 
workings,  and  what  you  propose  to  do  will  necessarily  result  in  this — 
that  the  bed  of  the  river  will  umnediately  fall  in,  and  this  flowing  stream, 
which  is  now  existing  as  a  flowing  stream,  will  immediately  be  precipi- 
tated into  this  mine  of  the  defendants,  and  thence  into  the  mine  of  the 
plaintiff. 

'  The  Yiee-Chaneellor  tlien  contiaued  in  effect  as  follows : — 

The  state  of  the  law  is,  that  every  one  has  a  right  to  use  his  land  Judgment 
or.piine  and  make  the  most  of;  it,  subjept  ordinarily  to  the  rule  that  he  on  demurrer, 
must  use  his  property  so  as  not  to  injure  his  neighbour.  Ordinarily  he 
is  bound  to  take  care  that  nothing  wanders  from  his  property  on  to  his 
neighbour's  so  as  to  injure  him.  But  in  applying  that  qualification  of 
the  ordinary  rule,  it  is  well  settled  that  the  case  of  underground  water 
flowing  from  ordinary  and  proper  mining  operations  does  not  come 
vrithin  it,  and,  therefore,  the  lower  proprietor  must  take  subject  to  that 
risk.  That  is  what  cases  like  Smith  v.  Kenrich  (x)  decide.  On  the  other 
hand,  Baird  v.  Williamson  {y)  is  an  example  of  a  case  of  a  difierent 
kind,  where  it  is  said — ^iE  you  do  work  you  must  only  work  in  the  ordi- 
nary, proper,  and  skilful  way,  and  must  not  accumulate  a  mass  of  water, 
and  then  throw  that  water  in  a  mass  upon  the  proprietor  whose  mine  is 
lower  down ;  you  are  not  entitled  to  do  that.  In  respect  of  that  an  action 
will  he.  Then  the  question  is,  whether  an  action  will  he.  in  the  present 
case,  taking  the  facts  and  statements  of  this  bUl  as  they  are  alleged,  if 
the  bed.  of  this  stream  were  tapped  under  the  circumstances  istated  in  the 
bUl,  because  it  is  said  the  defendants  are  going  to  tap  this  watpr,  not  for 
any  proper  mining  purpose  of  their  own,  because  it  would  do  theni  no 
good,  inasmuch  as  the  result  of  the  working  would  be  of  no  benefit  to  the 
defendants.  It  is  alleged  by  the.  plaintiff,  that  the  defendants  have  no 
right  to  do  that  which  is  not  an  ordinary  joining  operation  in  working  of 
minerals  and  allowing  the  ordinary  water  to'  percolate  and  gravitate  down 
into  the  lower  mine,  whether  it  be  water  which  is  collected  during  the 
mining  operations,  or  which  from  some  preceding  mining  operations  may 
have  been  collected.  And  upon  the  statements  of  the  bill,  the  water  will 
inevitably  be  let  into  the  plaintiff's  mines  as  the  result  of  the  proposed 
operations  of  the  defendants,  so  that  they  are  within  the  meaning  of  the 
decision  in  Rylands  v.  Fletcher  (z) ;  and  as,  according  to  Smith  v.  Fletcher  {a), 
it  is  necessary  that  the  defendants'  working  should  be  an  ordinary,  reason- 
able, and  proper  working  of  the  mine,  I  cannot,  upon  the  statements  of 
this  bin.,  say  that  the  defendants  are  proceeding  to  do  that  which  can  be 
described  as  an  ordinary,  reasonable,  and  proper  mode  of  working  these 
three  seams  of  coal.  I  say  that  it  appears  to  me  just  the  reverse,  and 
that  the  defendants  are  doing  sbinethmg  without  any  good,  proper,  or 
reasonable  object;  and  it .  appears  to  me  it  is  impossible  for  me  to  say 
there  is  not  in  this  biU  something  stated  entitling  the  plaintiff  to  some 
iehef;  '      ■  '  ■         *  ' 

The  bin  was  eTentuaUy  dismissed  with  costs  at  the  hearing,  Judgment 
and  the  order  of  dismissal  was  affirmed  hy  the  Court  of  Appeal, —  hearing, 
the  fact  haying  been  proved  at  the  trial  of  the  action  that  it 
was  possible  to  work  defendants'  mines  at  a  profit,  and  it  being 

(x)  7  C.  B.  515.  (s)  Law  Sep.,  3  H.  L.  330. 

[y]  15  C.  B.,  N.  S.  376.  (a)  L.  R.,  9  Ex.  64. 
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Chap.  VIII.   also  then  shown  that  the  defendants  were  using  due  and  reason- 
^°^'  ^'      ahle  precautions  against  flooding  from  the  river. 


McMs  V.  i^  ^^  f  mchok  T.  Marsland  (b),  it  appeared  that  on  the 

excuse  from     defendant's  land  were  artificial  pools  containing  large  quantities 

^tfiQ^^^^  of  water.     These  pools  had  been  formed  by  damming  up  with 

artificial  embankments  a  natural  stream  which  rose  above  the 

defendant's  land  and  flowed  through  it,  and  which  was  allowed 

to  escape  from  the  pools  successively  by  weirs  into  its  original 

course.     An  extraordinary  rainfall  caused  the  stream  and  the 

water  in  the  pools  to  swell,  so  that  the  artificial  embankments 

were  parried  away  by  the  pressure,  and  the  water  in  the  pools, 

being  thus  suddenly  loosed,  rushed  down  the  course  of  the 

stream  and  injured  the  plaintiff's  adjoining  property.     The 

plaintiff  having  brought  an  action  against  the  defendant  for 

damages,  the  jury  found  that  there  was  no  negligence  in  the 

construction  or  maintenance  of  the  works,  that  the  rainfall  was 

most  excessive  and  amounted  to  vis  major :  and  the  Court  held, 

that  the  action  was  not  maintainable.   Fletcher  v.  Rylands  (c)  was 

distinguished,  and  it  was  stated  that  one  who  stores  water  on  his 

own  land,  and  u^es  all  reasonable  care  to  keep  it  safely  there,  is 

not  liable  to  an  action  for  the  escape  of  the  water  which  injures 

his  neighbour,  if  the  escape  be  caused  by  an  agent  beyond  his 

control,  such  as  a  storm  which  amounts  to  ms  major,  or  the  act 

of  God,  in  the  sense  that  it  is  practically,  though  not  physically, 

impossible  to  resist  it. 

Mellish,  L.  J.,  distinguished  the  case  from  that  of  Rylands  v. 

Fletcher,  supra,  in  the  following  manner : — 

Class  of  oases  Wtere  the  law  imposes  a  duty  upon  a  man,  and  lie  is  disabled  from 
in  which  vis  performing  it  by  tbe  act  of  Grod,  tbe  law  excusetb  bim.  S&ms,  if  tbe  duty 
major  is  an  arise  tbrougb  bis  own  contract.  Now  in  tbe  present  case,  tbe  duty  of 
excuse.  keeping  tbe  water  in  is  a  duty  imposed  by  tbe  law.    If,  indeed,  tbe  making 

tbe  reservoir  was  a  wrongful  act  in  itself,  it  migbt  be  rigbt  to  bold  tbe 
defendant  liable  for  tbe  consequences  of  Ms  own  wrongful  act,  even 
altbougb  occasioned  by  tbe  act  of  God,  just  as  be  would  be  liable  in  tbe 
case  of  an  absolute  contract.  But  tbe  making  of  a' reservoir  is  not  in 
itself  a  wrongful  act,  unless,  as  in  Fletcher  v.  Bylands,  it  is  on  land  tbe 
peculiar  cbaracter  of  wbicb  allows  tbe,  water  to  escape  and  do  damage. 
In  tbe  present  case,  it  is  not  tbe  defendant's  act  in  making  tbe  reservoir 
tbat  causes  tbe  water  to  escape,  but  it  is  tbe  supervening  vis  major  of  tbe 
flood,  tbe  water  of  wbicb,  superadded  to  tbe  water  in  tbe  reservoir,  causes 
tbe  disaster.  And  tbe  defendant's  water  cannot  be  said  to  bave  even  con- 
tributed to  tbe  disaster;  tbe  extraordinary  water  brougbt  in  by  tbe  flood 
is  in  point  of  law  tbe  sole  proximate  cause  of  the  escape  of  tbe  water.  It 
is  tbe  last  drop  wbicb  makes  tbe  cup  overflow. 

Dunn  T.  JBir-       In  Duiin  V.  Birmingham  Canal  Navigation  (d),  it  appeared  that 

cZaC— no      the  defendants'  canal  was  constructed  under  an  act  of  parHa- 

Po«i*iTe  duty    ment,  by  which  the  canal  was  to  be  open  for  use  by  the  public 

foreign  water,  (J)  L.  E.,  10  Exch.  255  ;    and  on          (a!)  L.  E.,  7  Q.  B.  244  ;  andon  ap- 

so  as  to  avoid  appeal,  L.  E.,  2  Exch.  Biv.  1.                   peal,  8  Q.  B.  42. 

damage,  (c)  Law  Eep.,  3  H.  L.  330. 
qtieere. 
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on  payment  of  tolls.     Defendants  were  authorized  to  take  land   Chap.  VIII. 

compulsorily  and  construct  the  canal,  doing  as  little  damage  as  ' 

might  be,  and  to  do  all  things  necessary  for  making  and  preserv- 
ing and  using  the  canal,  making  satisfaction  for  all  damages  to 
be  sustained  by  the  owners  of  lands  and  hereditaments  taken  or 
prejudiced  by  the  execution  of  the  powers  of  the  act.  Commis- 
sioners were  appointed  who  were  to  determine  from  tim«  to  time 
what  sum  should  be  paid  for  the  purchase  of  lands,  and  also  to 
determine  what  other  distinct  sum  should  be  paid  as  recompense 
for  any  damages  whioli  might  be  at  any  time  whatsocTer  sus- 
tained by  owners  of  lands  or  hereditaments,  by  reason  of  the 
making  or  maintaining  the  canal.  The  minerals  under  the  canal 
were  expressly  reserved  to  the  owners,  who  were  to  be  at  liberty, 
subject  to  the  provisions  of  the  act,  to  work  the  minerals,  pro- 
vided that  no  injury  was  done  to  the  navigation.  By  another 
clause,  the  owners  were  not  to  work  the  minerals  without  giving 
three  months'  notice  to  the  defendant  company,  who  might  in- 
spect the  mines,  and  might,  if  they  thought  proper,  prevent  the 
working  of  the  mines,  paying  to  the  owners  the  value :  on  failure 
of  defendants  to  inspect  the  mines  the  owners  were  authorized  to 
work  them.  The  canal  having  been  constructed  and  used  for 
many  years,  the  plaintiff,  who  was  owner  of  coal  mines  imder  the 
canal,  gave  defendants  proper  notice  of  his  intention  to  work 
them:  defendants  did  not  inspect,  and  refused  to  purchase. 
Plaintiff  proceeded  to  work  the  mines,  without  regard  to  the 
surface,  and  without  attempting  to  support  it,  and  knowing  that 
the  effect  would  be  to  let  down  the  surface  and  probably  disturb 
the  strata,  and  that  there  was  danger  of  the  water  escaping  from 
the  canal  into  the  mines;  but,  except  as  above,  plaintiff  did  not 
work  his  mines  in  any  negligent  or  unskilful  or  improper  manner, 
but  got  the  coal  in  the  manner  in  which  that  vein  of  coal  is  ordi- 
narily gotten,  and  without  doing  so  he  could  not  have  obtained 
the  fuU  benefit  of  his  coal.  The  canal  was  in  good  order  when 
plaintiff  commenced  working  his  coal,  and  defendants  did  all 
they  could  to  keep  the  canal  watertight  by  puddling,  &c.  During 
part  of  the  time,  while  plaintiff's  working  was  going  on,  they 
had  dammed  back  the  water,  and  so  emptied  the  water  out  of 
that  part  of  the  canal;  but  they  refused  to  do  so  for  the  three 
months  necessary  for  plaintiff  to  work  out  his  coal.  The  defend- 
ants were  guilty  of  no  actual  carelessness  in  the  management  of 
their  canal,  unless  it  was  carelessness  to  allow  the  water  to  be  in 
it  while  the  mines  were  worked.  The  result  of  the  working  was 
that  the  strata  became  dislocated,  and  t^e  water  of  the  canal 
escaped  through  the  cracks  and  flooded  the  workings,  and  plain- 

B.  X 
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Chap.  VIII.  tifi  was  obliged  to  abandon  his  coal.  The  plaiatiff  thereupon 
^^'^-  ^-  brought  an  action,  charging  that  defendants,  haviug  brought 
■water  iato  the  canal,  so  carelessly  and  improperly  managed  the 
canal  and  the  water,  that  the  water  escaped  and  flooded  plain- 
tiff's mine.  On  the  above  facts,  the  Court,  having  power  to  draw 
inferences,  held,  that  an  action  of  tort  could  not  be  maiutained, 
although  Kelly,  C.  B.,  and  Pigott,  B.,  thought  that  the  plaintiff 
was  entitled  to  compensation. 
WihoKY.  To  the  like  effect  is  the  case  of  Wikon  y.-WaMell{e),  which 

^'^Mtc  was  a  contest  between  the  lessees  of  two.adjoiniug  coalfields  in 
duty  to  divert  Lanarkshire,  in  Scotland,  holding  tmder  a  common  landlord. 
^o^aTtoIvoid  The  object  of  the  action  was  to  prevent  the  flow  of:  surface  water 
damage.  ^^^  ^j^^  defendant's  upper  coalfield  into  the  plaintiff's  lower 

coalfield,  to  the  serious  damage  of  the  plaintiff.  The  flow  being 
that  of  natural  gravitation,  the  House  of  Lords  negatived  the 
plaiatiff's  right,  and  dismissed  his  appeal.  Lord  Blackburn 
made  the  f oHowiag  very  valuable  observations : — 

After  stating  tliat  tlie  soil  above  tlie  coal  was  impervious  to  water  wHle 
imdistuTbed,  biit  tbe  defendant  by  Ms  workings  tad  disturbed  same,  and 
had  caused  a  subsidence  tbereof,  and  through  the  fissures  occasioned  by 
the  subsidence  the  water  had  got  into  the  defendant's  workings,  and 
thence  by  gravitation  into  the  plaintiff's,  his  lordship  continued,— The 
question  was,  whether  the  damage  was  da/mnum  absque  injuria,  which  the 
plaintiff  must  protect  himseK  from  in  such  way  as  he  could ;  or  whether 
the  defendant,  when  working  the  upper  part  of  the  mine,  was  under  any 
obKgation  to  the  plaintiff  as  owner  of  the  mine  on  the  dip,  to  preserve  or 
to  restore  the  impervious  roof.  It  was  right  to  observe  that  the  water 
going  down  these  cracks  was  only  the  natural  rainfall  on  the  surface,  and 
so  it  was  not  necessary  to  consider  what .  difference  it  might  make  if  the 
bed  of  a  natural  stream  had  been  tapped  by  the  defendant's  operations, 
or  to  form  or  express  any  opinion  on  the  points  discussed  in  the  recent 
cases  of  Smith  v.  Fletcher  (/)  and  Crompton  v.  Lea  {g).  The  case  had  been 
argued,  and  was  to  be  considered  as  if  the  plaintiff  held  under  a  different 
landlord.  And  in  that  view  the  question  was,  whether  there  was  any 
servitude  on  the  owner  of  the  upper  mines,  for  the  benefit  of  the  owner  of 
the  mines  on  the  dip,  to  preserve  either  the  surface  or  the  subjacent 
minerals  as  watertight  as  the  undisturbed  state  of  the  strata  ?  The 
general  rule  of  law  was  that  the  owner  of  one  piece  of  land  had  a  right  to 
use  it  in  the  natural  course  oi  user,  unless  in  so  doing  he  intei^fered.'with 
some  right  created  either  by  law  or  contract ;  and  as  a  branch  of  that 
law,  the  owner  of  the  minerals  had  a  right  to  take  away  the  whole  of  the 
minerals  in  Ms  land,  for  such  was  the  natjiral  course  of  user  of  ,minerals, 
and  that  a  servitude  to  prevent  such  an  user  must  be  founded  on  some- 
thing more  than  mere  neighbourhood.  He  could  not  see  any  principle 
on  which  an  obligation  for  the  benefit  of  the  owners  of  the  coal  on  one 
dip  to  restore  the  surface  to  its  natural  state  of  water-tightness  could  be 
founded,  which  would  not  equally  give  rise  'to  an  obligation  to  make  the 
underground  workings  as  watertight  as  they  were  before  the  coal  was 
removed.  The  evidence  was  that  the  coal  at  the  upper  part  of  the  seam 
could  not  in  anyway  be  removed  without  breaking  the  surface  in  th«  way 
in  which  it  was  broken,  and  that  this  was  the  usual  and  proper  course  of 
working  such  coal.  There  was  some  evidence  that,  though  the  defendant 
was  perfectly  justified  in  causing  the  holes  and  sits,  yet,  "  in  not  filling 

(«)  L.  E.,  2  App.  Div.  93.  {a)  Law  Hep.,  19  Eq.  115. 

(/)  L.  K.,  7  Exch.  305 ;  9  Exch.  64. 
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up  or  seoiiimg  the  sits  or  holes,  Ms  operations  were  not  usual,  reasonable.  Chap.  VIII. 

or  proper."    And  there  was  no  doubt  that  if  a  duty  was  oast  on  the  de-  Sect.  3. 
f  endant  to  fiU  up  or  secure  these  holes  or  sits  he'  had  neglected  it.     But 


the  evidence  went  no  further  than  to  show  that  generally  the  owner  of  ■'^t  l^^^t  in  the 
the  surface  made  it  matter  of  bargain  for  the  benefit  of  the  sijiface  that  absence  of 
when  mines  were  worked  out  the  surface  should  be  restored.  "Where  some  contract, 
such  a  stipulation  existed,  the  owner  or  occupier  of  the  surface  had  a  ^Hed^^bScUni 
right  to  complain  if  it  were  not  restored,  but  that  gE^ve  no  claim  to  anyone  ^j^g  defendant 
else.  And  La  the  present  case  the  owner  of  the  surface  preferred  that  it 
should  remain  unrestored. 

As  an  instance  of  tlie  sort  of  extraordinary  duty  tlirown  upon  f^o^t  dmber- 
a  defendant  in  certain  cases  may  be  cited  the  following  recent  steel  Co.  t. 
case  of  West  Cumberland  Iron  and  Steel  Co.  v.  Kenyon  Ih),  which  ^o^yp^,— 

^       ^   •"  any  mtercep- 

caine  before  Fry,  J.,  on  the  6th  August,  1877,  and  in  which  the  tion  or  ap- 
liability  of  a  mine  owner  in  respect  of  water  discharged  from  of  the  Vater 
his  mine  into  the  adjoining  mine  of  another  owner  was  some-  involves  a 
what  minutely  considered.     It  appeared  in  that  case  that  the  duty  re- 
defendants  were  the  occupiers  of  a  mine  adioiaiag  on  the  rise  the  s^'^'i^g  ^^ 
^  JO  course. 

plaintiffs'  mine,  and  had  sunt  a  new  shaft,  and  made  a  bore- 
hole at  the  foot  thereof,  through  which  bore-hole  water  flowed 
first  into  certain  old  workings  and  thence  by  percolation  iato 
the  plaintiffs'  mine  to  the  damage  of  the  plaintiffs. '  The  plaintiffs 
claimed  an  injunction  against  permittuig  the  bore-hole  to  remain 
open  and  also  damages  for  the  past  injury.  It  was  proved  that 
the  defendants  had  made  the  bore-hole  expressly  for  the  purpose 
of  getting  rid  of  the  water;  but  the  defendants  alleged,  and  the 
evidence  proved,  that  the  greater  part  of  the  iajurious  water 
would,  if  there  had  been  no  bore-hole,  have  found  its  way  all 
the  same  by  natural  percolation  iuto  the  plaintiffs'  mine. 
Fry,  J.,  held,  that  the  last-mentioned  circumstance  was  no  ex- 
cuse in  law;  for  that  by  intercepting  (and  they  had  a  right  to 
intercept)  the  natural  flow  of  the  water  by  the  shaft  which  they 
had  sunk,  the  defendants  had  acquired  a  property  in  the  water 
thus  collected,  just  as  if  they  had  sunk  a  well  to  collect  it;  and 
having  acquired  this  property,  they  took  it  with  all  its  liabili- 
ties,— qui  sentit  commodum  sentire  debet  et  onus.  They  could  not 
appropriate  the  water  for  their  own  advantage,  and  then  dis- 
propriate  or  expropriate  it. to  their  neighbour's  disadvantage; 
but  having  once  collected  it,  they  were  responsible  for  its  future 
course,  even  though  it  afterwards  came  to  their  neighbour's  land 
only  through  natural  channels.  An  injunction  was  accordingly 
granted,  and  damages  awarded,  as  prayed. 


An  injunction,  it  has  been  seen,  may  be  obtained  to  prevent  Delay,— -a  bar 
the  injuries  which  may  result  to  other  owners  from  the  improper  tig^, 
(A)  Sol.  Jour.  1877,  p.  788;  W.  N.  1877,  p.  212, 

x2 
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Chap.  VIII.   working  of  a  mine,  as  in  ordinary  cases;  but  delay  in  applying 

^°^"  to  the_  Court  -will  operate  as  a  ground  for  refusing  tliat  summary 

remedy.  Thus, — 
JBirmmgJiam  The  Birmingham  Canal  Company  were  authorized  by  their 
Zhyd,-^\a.j  ^^^  *°  make  reservoirs  for  supplying  the  canal  with  water,  and 
of  two  years,  Ijad  applied  to  that  purpose  some  pieces  of  water,  called  Broad- 
ture  meaa-  Water,  arising  from  the  subterraneous  communication  of  water 
while.  jjj  some  exhausted  coal  mines.     The  defendants,  who  were  pro- 

prietors of  neighboTiring  mines,  in  consequence  of  a  previous 
promise,  gave  the  plaintiffs  notice,  in  April,  1810,  of  their  in- 
tention to  open  an  old  level,  made  for  draining  the  exhausted 
mines,  and  at  the  expiration  of  six  months  to  draw  off  the  water, 
preparatory  to  working  their  mines.  A  counter-notice  was  given 
by  the  plaintiffs  that  they  would  sue  the  defendants  at  law  for 
damages,  if  they  should  proceed.  The  defendants  proceeded, 
and,  in  1812,  the  plaintiffs  applied  for  an  injunction.  But 
Lord  Eldon  refused  to  grant  it,  and  left  the  plaintiffs  to  their 
remedy  at  law.  He  observed,  that  he  proceeded  upon  the  cir- 
cumstance of  delay.  The  plaintiffs,  instead  of  applying  promptly 
to  the  Court  to  prevent  the  act,  h^d  permitted  the  -defendants  to 
expend  2,000^.  in  proceeding  towards  getting  coal  by  erecting 
fire-engines,  and  when  they  were  about  to  get  the  coal,  the 
plaintiffs  came  for  an  injunction.  They  ought  to  have  com- 
menced their  opposition  when  they  could  have  done  so  with 
justice,  and,  though  this  was  not  the  case  before  Lord  Hard- 
wicke  («),  of  stopping  a  coUiery  actually  working,  yet  the  act  of 
stopping  or  draining  a  colliery  about  to  be  wrought,  might  pos- 
sibly, with  reference  to  rival  ownerships,  be  the  means  of  making 
it  absolutely  unproductive  twelve  months  thence,  when  it  was  to 
be  wrought,  iastead  of  at  the  present  time  {k). 
Practice  be-  If  the  plaintiffs,  in  such  a  case,  had  established  their  right  to 
an  iaf^tSf,  damages  by  an  action  at  law,  the  Court  would  interfere  by  in- 
formerly  and    junction  to  prevent  further  inquiry  [1). 

A  similar  application  was  granted  by  Lord  Thurlow,  in  a 
case  where  the  plaintiff  applied  immediately  after  the  commis- 
sion of  the  injury.  But  he  was  directed  forthwith  to  try  his 
right  at  law(m). 

Li  a  later  case,  the  inundation  was  imputed  to  a  trespass  com- 
mitted more  than  fifty  years  ago,  and  there  was  much  dispute  as 
to  the  actual  supply  and  course  of  the  water.  The  Court,  after 
an  injunction  for  restraining  the  defendants  from  working  in 

(i)  Anon.,  Amb.  209.  (;)  Amb.  209. 

[h]  Birmingham  Canal  Company  v.  \m)  Eobinsou  v.  Lord  Byron,  cited 

Lloyd,  18  Ves.  51S.  18  Ves.  517. 
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any  places  which  might  endanger  the  plaintiff's  mines  till  Chai-.  VIII. 
answer  or  further  order,  and,  after  the  heariag  of  the  cause,        ^'^'  ^' 
refused  to  make  the  iajunction  perpetual,  but  retaiued  the  hill 
and  contiuued  the  injunction  for  one  year,  with  Kherty  for  the 
plaintiff  to  bring  an  action  at  law  (m). 

And  iu  general,  the  former  practice  was  to  provide  in  the  order 
for  an  injunction  for  the  trial  of  the  right  in  a  Court  of  Law,  in 
cases  where  the  legal  right  was  not  admitted  (o).  But  by  Bolt's 
Act  (25  &  26  Yiot.  c.  42)  it  was  made  imperative  on  a  Court  of 
Equity  to  determine  such  questions  for  itself  (p) ;  and  as  under 
Caims'  Act  (21  &  22  Yict.  c.  27)  the  Court  had  also  power  to 
assess  and  award  damages  in  aH  such  cases,  the  jurisdiction  in 
the  Courts  of  Equity  became  nearly  complete.  Under  the 
Judicature  Acts  of  1873 — 1875,  and  the  orders  and  rules  there- 
under, the  Chancery  Division  of  the  Supreme  Court  will  now 
decide  every  question  both  of  law  and  of  fact;  and  if  of  law, 
whether  strictly  legal  or  purely  equitable  or  both  legal  and 
equitable,  which  may  arise  or  become  necessary  in  the  progress 
and  towards  the  complete  decision  of  the  question  or  questions 
raised  in  the  suit  or  action.  The  reader  should  also  consult 
sect.  6  of  this  present  chapter,  on  "  The  Eemedies  for  Mining 
Injuries." 


Sect.  4. — The  Injury  of  Working  out  of  Bounds. 

(1.)  Eemedy  at  La-w  is  Trespass. 

(2.)  Six  Tears'  Limitation  of  Action, — ^unless  in  Cases  of  concealed 

Workings. 
(3.)  Eelief  in  Cases  of  mistaken  Workings. 
(4.)  Measnre  of  Damages  for  fraudulent  Working, — 
JPowell  T.  Aiken; 
Morgan  v.  Fowell; 
Martin  t.  Torter. 
(5.)  Measure  of  Damages  for  iaadvertent  wrongful  Workings, — 
Silton  T.  Woods; 
He  XTnited  Merthyr  Collieries  Co. 
(6.)  Liability  may  attact  to  Suooessors, — Ecclesiastical  Commissioners  v. 

North  Eastern  Sailway  Co. 
(7.)  Liability  attaches  to  Executors  and  Administrators,- — Fowell  v. 

Sees. 
(8.)  Common  Law  and  Statutory  Powers  of  Inspection, — ^New  Judica- 
ture Order  LII.,  Eule  3;  and  Cooper  v.  Ince  Sail  Colliery  Co. 

There  is  no  more  fertile  cause  of  annoyance  to  mining  owners 
them  the  working  out  of  bounds.  Eo'r  it  not  only  is  a  serious 
ta-espass  in  itself,  often  involving  much  loss  of  property,  but  it 

(«)  Diike    of    Beaufort   v.    Morris,  (^)  25  &  26  Vict.  u.  42;  Copelandw. 

6  Hare,  340.  Webb,  1  N.  E.  119. 

(o)  2  Phill.  683. 
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Chap.  VIII. 
Sect.  4. 


8  T.  Far- 
ter,— remedy 
and  measure 
of  damages. 


Time  for 
brmging 
action. 


Question, — 
■whether  and 
from  what 
time  the  Sta- 
tute of  Limi- 
tations runs 
to  bar  the 
remedy  ? 


Distinction 
between  law 
and  equity, 
and  reason 
therefor. 


may  occasion  the  most  fatal  effects,  both  to  property  and  to  life. 
For  this  evil  a  very  inadequate  remedy  is  provided. 

The  remedy  at  law  is  an  action  of  trespass.  The  measure  of 
damages  m  such  cases  is  the  full  value  of  the  minerals  as  soon 
as  they  are  severed  from  the  freehold.  If  they  have  heen 
hrought  to  the  surface  and  disposed  of,  the  amount  may  be 
estimated  by  deducting  the  cost  of  transit  from  the  place  of 
working  from  the  value  at  the  mouth  of  the  pit  or  level.  This 
does  not  preclude  any  other  mode  of  fixing  the  amount,  accord- 
ing to  the  above  rule.  But  no  deduction  can  be  made  for  the 
cost  of  working,  nor  for  the  dues  of  the  lessor  (g). 

The  action  of  trespass  is  limited  by  statute  to  six  years  from 
the  time  of  the  cause  of  action  (r),  and  the  only  ground  for 
excluding  or  extending  the  statute  would  be  fraud  and  mistake. 
It  had  been  distinctly  held  at  law,  that  fraud  would  not  pre- 
vent the  statute  from  running  (s) ;  it  wotild,  however,  have  done 
so  iu  equity,  and  therefore  now  (it  is  presumed)  at  law  also. 

In  an  action  at  law  for  working  coal  wrongfully,  the  de- 
fendant had  pleaded  the  Statute  of  Limitations.  The  plaintiff 
replied,  that  the  wrong  was  fraudulently  concealed  from  him 
until  vsdthin  six  years  before  suit.  But  the  replication  was  dis- 
allowed on  the  grounds,  that  fraud  was  no  answer  at  law  to  a 
plea  of  the  statute,  that  a  Court  of  Equity  would  not  restrain 
the  defendant  from  setting  up  the  defence,  and  that,  if  there 
was  any  right  to  equitable  relief,  it  could  only  be  "demanded  by 
a  bm  for  an  account,  in  which  the  amount  allowed  would  differ 
from  the  amount  recoverable  in  a  Court  of  Law  {t).  It  had  also 
been  held  in  equity,  that  the  statute  might  be  a  good  defence  to 
a  bOl  of  discovery  which  was  filed  for  aiding  an  action  at  law, 
when  the  remedy  was  clearly  at  law  {u).  But  it  had  also  on  the 
other  hand  been  well  established  by  numerous  decisions,  that 
when  a  Court  of  Equity  exercised  its  own  direct  jurisdiction,  as 
in  bills  for  account  and  injunction,  and  for  discovery  connected 
with  these  remedies,  the  Statutes  of  Limitation  would  not  be 
suffered  to  be  pleaded  in  bar  in  cases  of  fraud.  This  rule  was 
not  considered  to  be  in  disobedience  to  positive  statutes ;  for  the 
cause  of  suit  or  action  was  said  to  arise  in  a  Court  of  Equity 


(q)  Martin  v.  Porter,  5  M.  &  W.  351 ; 
Morgan  v.  PoweU,  3  Q.  B.  278  ;  11 
L.  J.,  N.  S.,  Q.  B.  268  ;  Wood  v. 
Morewood,  3  Q.  B.  440 ;  Wild  v.  Holt, 
9  Mee.  &  W.  672;  11  L.  J.,  N.  S., 
Exch.  285.  See  Pisher  v.  Pimbley, 
11  East,  188. 

W  21  Jac.  1,  c.  16,  s.  3. 

(s)  The  Imperial  Gas  Company  v. 


The  London  Gas  Company,  10  Exoh. 
39  ;  23  L.  J.,  N.  S.,  Exch.  303  ;  Blair 
i>.  Bromley,  5  Hare,  542 ;  2  Ph.  364 ; 
16L.  J.,  N.  S.,  CO.  495. 

{t)  Hunter  v.  Gibbons;  Dudley  v. 
Gibbons,  1  Hurl.  &  N.  459  ;  26  L.  J., 
Exch.  1. 

{u)  Smith  V.  Pox,  6  Hare,  386 ;  17 
L.  J.,  N.  S.,  C.  C.  170. 
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from  the  time  when  the  right  to  appeal  to  its  jmisdiotion  first   Chap.  VIII. 
arose,  i.e.  from  the  discoTery  of  the  fraud. (»),  or  from  the  time        ^°^"  ^' 
when  the   discovery  might,  with   due   diligence,  have   been 
made  (y). 

In  a  suit  in  equity,  therefore,  for  an  account  of  minerals  (a)  Gases  of 
wrongfully  taJien  from  the  lands  of  others,  either  in  waste  or  in  time  runs 
trespass,  the  general  rule  was,  that,  iu  cases  of  fraud,  the  statute  ^^°^  *^%^h' 
could  not  he  pleaded  ia  har,  if  the  fraud  had  been  first  dis-  fraud, 
covered  within  the  period  of  six  years  from  the  filing  of  the 
bill  (s)  ;  and  of  course  now,  since  the  fusion  of  law  and  equity, 
it  is  to  be  presumed  that  in  all  cases  the  statute  will  run  only 
from  the  time  of  the  discdvery.    But  it  is  always  difficult  to  prove 
fraud.     The  entire  want  of  plans  of  the  mines  and  the  works, 
the  imperfect  measurement  of  boundaries,  and  many  false  pre- 
tences of  justification,  may  give  a  wide  field  for  misconduct  and 
trespass.     If  a  lessee  has  worked  out  of  bounds,  into  other  lands 
of  the  same  lessor,  and  has  furnished  an  unjust  account  of  sums 
due  for  rent,  leaving  a  large  quantity  unaccounted  for,  a  case 
of  fraud  may  be  well  presumed.     In  cases  where  the  wrongful 
working  has  been  into  the  lands  of  other  owners,  some  proof  of 
fraud  might  also  be  gathered  from  the  insufficient  payment  of 
rents  to  the  acknowledged  landlord. 

As  a  general  rule,  a  Court  of  Equity  would  apply  the  same  W  Oasesof 
relief  incases  of  mistake  as  of  fraud  (a).     If  the  mineral  has  time  rims 
been  ascertaiaed  to  have  been  wrongfully  taken,  and  without  oovCT^^of'^he 
any  intention  of  fraud,  there  must,  at  •  least,  in  such  cases,  have  mistake,  uu- 
been  misappropriation  or  misapprehension,  i.  e.  mistake.     But  ^,ge^  ladies. 
the  rehef  granted  by  a  Court  of  Equity  iu  cases  of  mistake 
would  much  depend  upon  the  degree  of  care  and  circumspection 
bestowed  by  either  party.     If  the  parties  were  equally  umocent, 
or  equally  guilty,  a  Court  of  Equity  would  refuse  to  iaterfere. 
This  might  be  no  defence  at  law,  i£  the. remedy  was  sought 
within  the  six  years.     In  that  case  equity  would  follow  the  law 
and  give  relief.     Beyond  that  period  it  also  followed  the  law, 
but  withheld  relief  acoorditig  to  its  own  rules,  and  principally 
upon  the  grounds  of  laches  and  acquiescence.     It  is,  therefore, 
important  to  ascertaia  if  the  party,  seeking  relief,  has  been 
waiating  ia  reasonable  diligence. 

With  respect  to  the  trespasser  it  may  be  urged,  that  every  Presumptions 

against  tres- 

{x)  •WiaUey  v.  "Wtalley,  3  Bligh,  {y)  Denys  v.  Shuckburgli,  4  You.  &  passer. 

1  ;  Booth  V.  Lord  Warrington,  4  Bro.  C.  42. 

P.  C.  163  ;  Hovenden  v.  Lord  Aunes-  (z)  Hunter  v.  Gibbons,  supra;  Dean 

ley,  2  Seh.  &  L.  634;  Bond  v.  Hop-  v.  Thwaite,  21  Beav.  621. 

kins.  Ibid.  413, 431 ;  South  Sea  Com-  (a)  Brooksbank  v.  Smith,  2  You.  & 

pany  v.  WymondBellj  3  P.  W.  143 ;  0.  58. 
Deloraine  v.  Browne,  3  Bro.  C.  C.  633. 
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Chap.  VIII.  ocGupier  is  boimd,  at  his  own  peril,  to  know  tlie  ILinits  of  his 
^^°^"  ^"  property.  A  tenant  is  not  only  under  an  obligation  to  ha.o% 
hut  also  to  preserve  hounds  (6).  There  is  no  diflS.culty  ia  ac- 
quiring this  knowledge  ia  miaiag  works  under  the  surface.  As 
exact  knowledge  is  much  more  necessary  than  on  the  Yisihle 
surface,  the  want  of  it  is  the  more  culpahle.  Unless  he  has 
been  wilfaLly  misled  by  those  who  seek  relief  against  him,  he 
ought  to  suffer  the  consequences  of  his  own  imprudence.  He 
ought  also  to  verify  aU  important  statements  for  himself,  from 
whatever  source  they  come.  In  one  case,  where  the  Court 
limited  the  account  of  coal  wrongfully  taken  to  six  years,  and 
a  eertaiQ  amount  of  abstracted  coal  had  been  proved,  it  was 
thrown  on  the  trespasser  to  show  that  the  whole  had  not  been 
taken  within  that  time  (c). 
Presmnptions  On  the  other  hand,  if  it  can  be  shown,  as  ia  the  case  of  a 
l^^^^stt-  lessor,  that  the  plaintiff  had  free  access  to  the  place  of  iajury,  and 
had  neglected  to  protect  himself  by  the  employment  of  agents 
or  other  usual  means,  his  claims  must  be  regarded  with  some 
disfavour.  The  same  feeling  might  arise  in  cases  where  his  own 
conduct  has  been  uncertaia,  or  where  he  has  disregarded  and  not 
followed  up  reasonable  grounds  of  suspicion  (d),  for  ia  such  a 
case  he  might  be  taken  to  have  had  constructive  notice  of  the 
mistake,  and  the  statute  would  run  from  the  date  of  such  notice. 
It  may  be  added,  that  a  Court  of  Equity  wiU  not  iaterfere  in 
cases  where  a  greater  iajustice  or  inconvenience  would  foUow 
than  that  which  is  sought  to  be  redressed.  Thus,  if  the  conduct 
of  a  defendant  could  be  shown  to  be  free  from  blame,  and  a  long 
space  of  time  had  elapsed,  during  which  he  had  expended  the 
profits  of  the  trespass  more  freely  than  he  -would  probably  have 
done  if  he  had  known  they  belonged  rightfully  to  another, 
there  might  be  just  ground  for  refusiag  all  interference. 
Measure  of  The  measure  of  damages  will  also,  ia  cases  of  relief,  depend 

ff^f ^^^  ™      on  the  conduct  of  the  parties.    In  cases  of  actual  fraud,  a  Court 

(a)  of  fraud;    of  Equity  would  probably  follow  the  cases  decided  at  law  above 

cited,  which  give  compensation  without  any  deduction  for  the 
costs  of  working.    In  aggravated  cases  of  mistake  the  same  rule 

(b)  of  mistake,  might  be  appUed.     In  cases  of  simple  or  bond  fide  mistake  com- 

pensation will  be  confined  to  the  actual  profits  accruing,  or  which 
Foweii  V.  might  have  been  fairly  acquired,  from  the  trespass.  The  market 
^tmpTe^^-  P^°^  °^  *^®  miaeral  at  the  pit's  mouth  wiR  be  taken,  and  all  just 
take.  allowances  be  made  for  the  costs  of  workiag  (e). 

(J)  Att.-G-en.  v.  FuUerton,  2  Ves.  &      see  Powell  v.  Aiien,  4  Kay  &  J.  343. 
B.  263.  Id)  Ibid. 

[e]  Dean  v.  Thwaite,  21  BeaV.  621 ;  (e)  Powell  v.  Aiken,  4  Kay  &  J. 

343. 
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s  

In  Hilton  "v.   Woods  {/),  in  assessing  compensation  for  coal   Chap.  VIII. 
already  gotten  by  the  defendant,  the  Court,  being  of  opinion 


that  he  had  worked  it  inadvertently  and  not  fraudulently,  held  "^^^^j  Ii^q 
that  he  was  to  pay  only  the  fair  value  of  such  coal,  as  if  he  had  same  effect. 
purchased  the  mine  from  the  plaintiff. 

And  In  re  United  Merthyr  Collieries  Co.  (g),  the  rule  was  laid  VnitedMer- 
down  or  re-affirmed,  that  where  coal  has  been  wrongfully  taken  co.'s  case  —" 
by  working  into  the  mine  of  an  adjoining  owner,  the  trespasser  to  same  effect. 
(in  the  absence  of  any  suggestion  of  fraud)  will  be  treated  as  the 
purchaser  at  the  pit's  mouth,  and  must  pay  the  market  value  of 
the  coal  at  the  pit's  mouth,  less  the  actual  disbursements  (not 
including  any  profits  or  trade  allowances)  for  severing  or  bringing 
it  to  bank,  so  as  to  place  the  owner  in  the  same  position  as  if  he 

had  severed  it  and  brought  it  to  bank  (A).  

In  a  case  of  Ashton  v.  Stock  (i),  before  Hall,  V.-C,  the  AshtmY. 
2nd  May,  1877,  it  appeared  that  by  an  indenture,  40  Eliz.,  a  measure  of 
farm  and  lands  situate  in  A.  had  been  granted  by  one  Gr.  to  S.  damages, 
in  fee  simple,  subject  to  the  qualifying  proviso  that  the  grantee,  take  arises 
his  heirs  and  assigns,  should  not  get  any  coal  in  the  premises  ^^^  of^le 
save  only  what  should  be  used  and  consumed  upon  the  premises; 
and  that  by  a  further  indenture,  in  1629,  S.  and  others  granted 
the  premises  in  fee  simple  to  the  plaintiffs  or  their  predecessors 
(the  trustees  of  a  charity),  paying  to  G-.  a  certain  perpetual  yearly 
rent.  And  it  further  appeared  that  the  defendant  had  worked 
for  coal  under  the  said  farm  and  lands  by  means  of  openings 
from  mines  in  the  adjacent  land,  and  had  carried  away  large 
quantities  of  coal,  and  had  constructed  levels,  &c.  under  the 
plaintiffs'  land,  without  the  licence  of  the  plaintiffs,  but  claiming 
right  to  work  and  carry  away  the  said  coal,  and  to  make  the  said 
levels,  under  a  certain  alleged  lease  and  agreement  for  a  lease 
thereof  made  to  him  by  Gr.  The  defendant  also  claimed  the 
benefit  of  the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27),  in 
case  his  alleged  right  as  lessee  of  the  coal  was  not  sustained.  The 
Vice-Chancellor  held  in  effect  that  the  coal  was  the  plaintiffs, 
consequently  that  the  defendant  had  taken  his  lease  and  agree- 
ment for  a  lease  from  the  wrong  man.  Two  questions  remained, 
viz.,  how  far  the  defendant  could  avail  himself  of  the  Statute  of 
Limitations,  and  (if  not  at  all)  then  what  should  be  the  measure 
of  the  damages.  Upon  the  former  of  these  two  questions,  the 
Yice-Ohancellor  thought  that  the  Statute  of  Limitations  could 
have  no  application  to  the  case  before  him  ;  and  upon  the  latter 


'/)  L.  R.,  4  Eq.  432.  {h)  See  also  Brown  v.  Dibbs,  25  "W. 

»  L.  R.,  15  Eq.  46.  R.  776. 

(i)  25  "W.  R.  862. 
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Chap.  Vni. 
Sect.  4. 


Llytwi  Co.  V. 
Brogden, — a 
case  of  fraud 
or  aggravated 
mistake. 


Williams  v. 
'Raggett, — 
eren  remote 


may  be 
reooveraWe 
in  cases  of 
fraud  or  of 
iggravated 
uistake. 


Ecclesiastical 
Commissioners 
'.  North- 
Eastern  JRail- 
oay  Co., — 
iabiHty  for 
wrongful 
vorkmgs 
nay  bind  tie 
uccessor  of 
wrongdoer. 


of  the  two  questions,  the  Yice-Chanoellor  held  that  on  the 
authorities  the  defendant  was  entitled  to  deduct  from  the  value 
of  the  coal  at  the  pit's  mouth  the  expenses  of  severrag  and 
bringing  it  to  bank;  and,  apart  from  the  authorities,  he  should 
have  considered  it  very  harsh  under  the  circumstances  to  have 
held  otherwise:'  The  account  of  damages  was  limited  to  six 
years  from  date  of  action  commenced.  , 

On  the  other  hand,  in  Llynvi  Co.  v.  Brogden  (k),  where  a 
mine-owner  had  passed  his  boundary,  and  taken  coals  from  his 
neighbour's  mine,  he  was  held  liable  to  account  for  the  value  of 
the  coals  at  the  pit's  mouth,  with  just  allowances  for  the  cost  of 
raising,  but  not  of  getting  or  severing.. , 

In  a  case  of  Williams  v.  Raggett  (I),  decided  on  the  7th  August j 
1877,  it  appeared  that  the  defendants  had  trespassed  on  the 
plaintiff's  miaes  and  had  worked  and  gotten  coal  therein  to  the 
extent  of  (about)  13,519  tons ;  and  that  in  the  course  of  their 
working  they  had  left  pillars  of  coal  of  considerable  dze,  con- 
taining (about)  1,617  tons,  which,  by  reason  of  the  abstrajction 
of  the  coal  gotten,  had  become  dry  and  crushed,  and  had  been 
diminished  in  value  so  as  to  be  unworkable  at  a  profit.  The 
plaintiff  claimed  damages  in  respect  of  the  coal  so  rendered 
unworkable  (in  addition  to  damages  in  respect  of  the  coal 
gotten).  Fry,  J.,  after  directing  an  in!quiry  as  to  the  value  of 
the  coal  actually  gotten,  said  he  was  of  opinion  that  damages 
should  also  be  given  in  respect  of  the  coal  rendered  unworkable, 
the  latter  damage  having  been  caused  by  the  act  of  the  defendants, 
and  therefore  not  being  too  remote ;  and  accordingly  he  ex- 
tended the  inquiry  as  to  damage  to  the  last-mentioned  coal  as 
well,  being  the  coal  rendered  unworkable  as  aforesaid  by  the  act 
of  the  defendants.  i 

In  the  case  of  The  Ecclesiastical  Commissioners  for  England  v. 
North  Eastern  Railway  Co.  {m),  it  appeared  that  the  plaintiffsy 
who  were  owners  of  a  coal  mine,  claimed  damages  against  the 
owners  of  an  adjoining  mine,  for  having  broken  their  barriers 
and  worked  their  coal.  The  wrongful  acts  were  committed  in 
1863,  whale  the  adjoining  mine  was  being  worked  by  the 
Hartlepool  Eailway  Company.  The  boundaries  of  the  two 
mines  were  settled  by  mutual  agreement  in  1862,  and  after 
some  lengthy  negotiations  a  release  was  executed  in  1864,  by 
which  aU  previous  wrongful  acts  were  condoned  and  released  on 
both  sides.     During  the  progress  of  the  negotiations,  and  before 


(A)  L.  E.,  11  Eq.  188 ;  and  see  also 
PMUips  V.  Homfray,  L.  E..,  6  CJh.  App. 
770;  Martin  ®.  Porter,  5  M.  &  W.  351. 


[t)  25  W.  R.  874. 

(m)  L.  K.,  4  C!h.  Div.  845. 
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the  release  was  executed,  tlie  company  again  worked  beyond  Chap.  VIII. 
their  boundaries,  but  tbat  working  was  not  discovered  till  some  '^™'  " 
considerable  time  after  tbe  release.  An  act  of  parliament  was 
passed,  in  1863,  by  whicb  the  Hartlepool  Railway  Company 
were  to  sell  their  mines  within  five  years;  and  m  1865  the  said 
railway  company  was  amalgamated  with  the  defendant  company, 
and  all  their  assets  and  liabilities  were  transferred  to  them : — 

Held,  Firstly,  that  although  it  was  ultra  vires  of  the  railway 
company  to  work  mines,  the  Act  of  1863  impKed  that  the  com- 
pany were  to  have  power  to  work  their  mines  until  the  mines 
were  sold,  and  that  upon  the  amalgamation  with  the  defendant 
company  the  latter  became  liable  for  the  wrongful  acts  of  their 
predecessors :  Secondly,  that  the  wrongful  acts  committed  ia  1863 
were  not  condoned  by  the  release  of  1864,  the  plaintiffs  having 
had  no  ground  for  suspeoting  that  while  the  release  was  in  nego- 
tiation the  previous  settlement  of  boundaries  had  been  broken: 
And,  thirdly,  that  the  Statute  of  Limitations  only  commenced 
to  run  from  the  time  of  the  discovery  of  the  wrongful  acts,  there 
being  no  laches  attributable  to  the  plaintiffs  for  not  having  dis- 
covered the  damage  prior  to  1870,  two  years  before  the  filing  of 
the  bin. 

In  a  case  where  the  trespasser  was  dead,  and  the  trespasses  S'oweiiv.  Sees, 
were  contiuued  after  his  death,  it  was  held  that  his  admiaistrator  ^^g  the 
was  liable  in  trespass  for  the  coal  taken  after  his  death,  and  in  e^ieoutor. 
assumpsit  for  money  had  and  received  for  the  coal  previously 
taken  [n). 

In  cases  of  partnership,  an  innocent  partner  may  become  So  also,  a  co- 
liable  for  a  breach  of  trust;  for  the  fraudulent-  representations 
of  one  partner  are  held  to  be  the  acts  of  the  firm.     The  same 
rule  applies  to  trespasses. 


A  Court  of  Equity  would  always  grant  an  order  for  inspec-  Orders  m  a 
tion  on  any  reasonable  grounds  of  suspicion.     In  one  case  an  Equity  for 
owner  of  coal  mines  showed  good  ground  for  supposing  a  trespass  inspection  of 
from  neighbouring  coal  owners,  and  was  unable  to  ascertain  in  -^th  a  Tiew 
his  own  lands  whether  any  such  acts  had  been  committed.     An  *°  *'^®  ^l' 

.  .      -,  .  -,  ■,  covery  ot 

ordfer  was  granted  for  inspecting  the  neighbouring  works,  and  trespass. 
another  order  was  afterwards  granted  for  the  repair  and  ventila- 
tion of  the  mine  (o),  in  order  to  effectuate  the  inspection. 

(»)  Powell  V.  Eees,  7  Ad.  &  E.  426  ;  (o)  Lonsdale   (Earl)    v.   Cnrwen,   3 

8  L.  J.,  N.  S.,  Q.  B.  47.  BUgh,  168,  i.. 
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Chap.  VIII.       In  another  case,  the  defendants  had  erected  framed  dams  and 

^'^'   '      barriers,  which  caused  that  paxt  of  the  mine,  where  the  trespass 

Removal  of      ^g^  alleged  to  haye  been  committed,  to  be  filled  with  water. 

to  inspeotion.    The  erections  might  have  been  made,  either  bond  fide  for  keeping 

out  the  water  from  their  own  mine,  or  for  preventing  any 

examination.     It  was  ordered  that  the  defendants  should  remove 

the  framed  dams  and  barriers  as  the  viewers  should  direct,  and 

that  the  viewers  should  cause  them  to  be  removed,  unless  they 

should  be  of  opinion  that  the  coUiery  of  the  defendants  would 

be  thereby  destroyed  (p). 

Bennitt  v.  A  bUl  was  filed  for  an  account  of  coal  and  ironstone  alleged 

•igM  of  in-      to  have  been  wrongfully  worked  out  of  the  plaintiff's  colliery, 

ipeotion  arises  and  the  plaintiff  prayed  for  leave  to  inspect  the  workings  of  the 

ipoTi.  prima  .        . 

'acie  case         defendant  through  his  pits  and  works.     The  latter  had  formerly 
'  "^"'^  worked  the  plaintiff's  colliery  under  a  lease,  and  he  alleged  that 

no  plan  or  inspection  would  show  that  any  more  coal  had  been 
got  than  what  was  rightfully  got  during  his  tenancy.  He 
denied  any  entrance  on  his  part  iato  the  plaintiff's  mine.  The 
plaintiff  relied  on  information  and  belief,  and  particulaily  on  an 
affidavit  made  by  a  discharged  workman  of  the  defendant, 
alleging  conversations  among  the  miners  about  the  workings 
being  under  a  bam  on  the  plaintiff's  land.  The  agent  of  the 
defendant  alleged,  in  his  affidavit,  that  he  had  dialled  the  work- 
ings, and  that  they  had  not  approached  within  twenty  yards  from 
the  boundary,  and  that  the  mine  being  190  yards  in  depth,  the 
miners  could  not  tell  in  what  direction  the  gateways  were  being 
driven.  But  the  Court  granted  an  order  for  inspection,  on  the 
ground  that  such  an  order  only  requires  a,  prim&  facie  case,  and 
that  this  case  had  not  been  sufficiently  contradicted  by  the 
defendant.  The  plaintiff  was  allowed,  on  giving  one  clear 
day's  notice,  to  inspect  the  mine  of  the  defendant,  by  himself  or 
his  agents,  so  far  as  was  necessary  for  the  purpose,  with  liberty 
to  use  the  defendant's  machinery,  to  measure  and  dial  the  mine, 
and  make  plans  of  the  workings  [q). 
)rders  for  in-  Am  inspection  might  also  be  procured,  after  action  brought, 
WtrfCom-  ^°™  ^  Court  of  Common  Law,  and  similar  directions  would  be 
ion  Law.  given  for  removing  obstructions.  By  the  Common  Law  Pro- 
cedure Act,  1864  (sect.  58),  it  is  provided,  that  the  Court  or  a 
judge  may  order  an  inspection  by  the  jury  or  the  parties,  or 
their  witnesses,  of  any  real  or  personal  property,  if  such  inspec- 
ts) Walter  v.  Hetoher,  3  BUgh,  {q)  Bennitt  ji.Whitehouae,  28Beav. 
172,  n.  See  East  India  Company  v.  119;  29  L.  J.,  Ch.  326;  Adshead  v. 
Kynaston,  Ibid.  153  ;  3  Swanst.  248  ;  Needham,  cited  there. 
Browne  v.  Moore,  3  BUgh,  178,  n. 
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tion  be  material  to  tlie  question  in  dispute.     The  rules  in  force   Chap.  VIII. 
relating  to  views  by  a  jury  are  made  applicable  for  the  in-      ^^°^-  ^- 
spection. 

In  an  application  under  this  provision,  it  appeared  that  the  :Bennett  v. 
plaintiff  had  obtained  leaye  from  the  defendants  to  examine  ^^^l'^ 
their  coal  mines,  and  had  found  that  a  -wall  had  been  lately  built  obstructions 
on  the  boundary  of  the  two  miaes.     This  waU  had  prevented   °  ™^^^°  ^°"' 
him  from  looking  beyond  iato  his  own  mine,  to  see  if  any  of 
his  own  coal  had  been  wrongfully  worked.     The  district  in- 
spector of  mines,  in  pursuance  of  an  order  of  a  judge,  was 
allowed  to  examine  the  wall,  and  he  reported  that  a  sufficient 
inspection  could  be  safely  made  by  removing  a  portion  of  the 
wall.     An  order  was  then  made  by  a  judge  at  chambers  for 
iQspection,  and,  so  far  as  was  necessary,  for  making  a  driftway 
through  the  wall,  as  described  in  the  inspector's  report — the 
plaintiff  giving  security  to  the  extent  of  500^.  for  indemnifying 
the  defendants  against  any  damage  arising  from  the  inspection, 
as  found  by  the  Court.     It  was  held  by  the  Court,  that  the 
judge  had  a  right  to  direct  the  removal  of  obstructions  to  in- 
spection, and  that  the  order  was  vaKd  (r) . 

Since  the  fusion  of  law  and  equity  under  the  Judicature  Acts,  Inspection 
'  1873 — 1875,  it  has  been  provided  by  Order  LII.,  Bule  3,  as  Order  LII., 

follows :—  5^e  3,  of  ' 

New  Judica- 
It  shall  be  la-wful  for  tte  Court  or  a  judge,  upon  tlie  application  of  any  tnre. 
party  to  an  action,  and  upon  sucli  terms  as  may  seem  just,  to  make  any 
order  for  tlie  detention,  preservation,  or  inspection  of  any  property,  being 
the  subject  of  such  action,  and,  for  aR  or  any  of  the  purposes  aforesaid, 
to  authorize  any  person  or  persons  to  enter  upon  or  into  any  land  or 
building  in  the  possession  of  any  party  to  such  action,  and  for  all  or  any 
of  the  purposes  aforesaid  to  authorize  any  samples  to  be  taken,  or  any 
observation  to  be  made,  or  experiment  to  be  tried,  which  may  seem 
necessary  or  expedient  for  the  purpose  of  obtaining  full  information  or 
evidence. 

In  the  case  of  Cooper  and  Others  v.  Inee  Sail  Coal  Co.  (s),  Cooperj. 
,.  .  -,•   .    ■  n.  Ince  Sail  Co., 

bemg  an  action   of  trespass  between  adjommg  coluery  pro-  —form  of 

prietors,  the  plaintiffs  applied,  under  the  last-mentioned  order  ^^g  p^X^t^ 
and  rule,  for  an  order  for  inspection  of  defendants'  mine,  and  procedure. 
for  that  purpose  for  the  removal  of  barriers  erected  by  the 
defendants  between  the  mines,  or  for  liberty  to  go  down  into  the 
defendants'  mine,  and  for  liberty  to  take  measurements,  sam- 
ples, &c. 
Mr.  Justice  Liadley,  in  making  the  order,  said : — 

That  an  order  for  inspection  of  the  kind  asked  for  was  so  common  m 
Chancery  that  he  should  have  thought  it  was  a  matter  of  course.    But  if 

(r)  Bennett  v.  Griffiths,  30  L.  J.,      bers,  12  Beav.  151. 
Q.  B.  98;  and  see  Ennor  ».  BarweU,  1  [s)  'Re^OTtedLin.Wae Solicitors' Journal, 

Dea.,F.&J.529;  Att. -Gen.'!). Cham-       January  29,  1876,  p.  241. 
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Chap.  VIII.    the  defendants  could  suggest  any  method  by  whicli  the  inspection  ooiild 
Sect.  4.        be  had  -without  the  plaintiffs  seeing  the  whole  of  their  mines,  the  inspec- 

tion  should  be  so  limited.     He  would  make  no  order  as  to  removing 

barriers  or  as  to  taking  samples.     The  order  made  was  to  the  following 
eflect : — 

"  Order  to  inspect  the  mine  and  workings  of  the  defendants  under  and 
near  the  plaintitts'  mines,  and  to  measure  the  coal  taken  away  fropi  under 
the  plaintiffs'  lands.  Two  days'  notice  of  inspection  to  be  given.  In- 
spection to  be  made  through  the  pits  of  defendants,  unless_  other  aocess 
was  provided.  No  notice  to  inspect  for  a  week.  Costs  of  this  appUoation 
to  be  costs  in  the  cause.  Statement  of  claim  to  be  delivered  a  week  after 
inspection." 


Sect.  5. — Otiier  Injuries  and  Nuisances. 

(1.)  Liability  for  Damages. 

(2.)  Oases  of  Injuria  sine  Damno  actionable. 

(3.)  Difficulty  of  bringing  hojne  to  the  Offender  the  Injury  from  Eiver 

PoUution, — Penningtmi  v.  Bri/nsop  Sail  Coal  Go. 
(4.)  Pleas  justifying  Nuisance, — 

Custom — Carhion  v.  Lovering; 

Prescription — Elliotson  v,  Feetliam. 
(5.)  Increase  of  Nuisance  not  justified  by  Plea, — St.  Helen's  Smelting  Co. 

v.  Tipping. 
(6.)  Injunction  granted  only  upon  Proof  of  Nuisance. 
(7.)  Leaving  Pits  unfenoed. 
(8.)  Remedies  for  Public  Nuisance. 

(9.)  Summary  Remedies,  PubHo  Health  Acts,  1848  to  1875. 
(10.)  Summary  Remedies  under  Rivers  Pollution  Prevention  Act,  1876. 

Other  injuries  to  the  surface  are  usually  provided  for  ty 

compensation  clauses. 

In  general,  In  the  absence  of  agreement,  mining  adventurers  mU,  of 

mustbe^n-    ''oi^^®)  ^^  responsible  for  all  injuries  occasioned  to  the  owners 

sibleto  en-      of  property  unconnected  "with  the  lands  in  which  the  mines  are 

dress  •     "       Worked.     The  injuries  arising  from  the  poisonous  or  deleterious 

particles  of  mineral  substances,  or  from  the  processes  used  ia 

smelting  or  refiniug  ores,  will  be  liable  to  compensation  by 

those  who  have  prevented  the  full  enjoyment  of  the  ordinary 

advantages  conferred  by  Nature.     The  loss  of  cattle,  and  other 

valuable  stock,  may  thus  fall  upon  the  adventurer,  uidess  these 

injuries  are  produced  by  the  negligence  or  default  of  the  owners 

or  occupiers  themselves.     It  may  be  observed,  however,  that  the 

commission  of  a  slight  or  insignificant  injury  will  not  suffice  to 

render  the  miner  liable.     There  must  be  some  act  which  is 

worthy  oj  redress  {t).    Be  minimis  non  curat  lex.     It  should  also 

be  remembered  that  the  prosperity  of  a  minLng  country  and  its 

iahabitants  depends  upon  the  successful  efforts  of  the  adventurer. 

The  value  of  all  property  in  the  vicinity  of  mines  is  inseparably 

(i)  See  Taylor  v.  Bennett,  7  Car.  &  P.  329. 
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associated  vitli  the  spirit  of  adventiixe.     The  miaer,  therefore,   Gsi^.  VIII. 
should  not  be  harassed  in  his  operations  by  claims  of  an  unsub-      ^^°^-  ^- 
stantial   or  imaginary  character;   for  the  benefits  he   confers  except  in 
generally  far  surpass  the  injuries  he  may  commit.     Neverthe-  ?^y  toVri^ht 
less,  an  injury,  however  slight,  that  is  sensible,  will  suffice  to  («•  «■,  injuria 
evoke  the  jurisdiction  in  all  that  class  of  cases  in  which  the 
repetition  of  it  would  tend  to  establish  the  right  to  do  it;  the 
doctrine  of  injuria  sine  damno  would  then  apply  (m). 

It  sometimes  happens,  that  injuries  are  produced  from  the  Difficialtyof 
working  of  miues  ia  wild  and  hilly  districts,  by  the  rubbish  and  ^e^rJalrolroe 
refuse  of  a  mine  being  so  placed  by  the  adventurers  as  to  be  of  pollution. 
carried  down  from  time  to  time  by  the  floods  of  fi  stream.  The 
water  may  also  have  been  diverted  from  its  natural  and  accus- 
'-tomed  channel  by  repeated  obstructions  and  accumulations;  and 
may  consequently  inflict  much  mischief  upon  ,the  lands  adjoin- 
ing to  its  course.  If  such  an  injury  were  proved  agaiost  the 
proper,  persons,  the  proprietors  of ,  these,  lands,  unless  restraiued 
by,  stipulation  or  prescription,  would  obtain ,  damages  for  the 
injury  sustained.  The  progress  of  such  an  injury,  however,  is 
often  very  gradual,  and  nqt  easily  distinctly  attributable  to,;its 
true  causes.  It  might  sometimes  be  very  doubtful  whether,  the 
injury  could  not  be  accounted  f pi;  by  natural  or ,  other  causes, 
which  may  have  operated  to  produce  disorder  on  the  banks  of 
the  river;  or,  at  any  rate,  whether  these  other  causes  may  not 
have  materially  aggravated  the  consequences  of  the  acts  of  the 
adventurers.  These  difficulties  in  ascertaining  the  facts  might 
also  be  accompanied  with  other  objections  to  redress  of  a  still 
more  formidable  character.  There  may  be  many  mines  which 
may  furnish  refuse  to  be  carried  down  by  the  floods  of  a  stream; 
and  each  mine  may  have  been  subject  to  a  perpetual  change  of 
partners.  The  injury- is,  moreover,  gradual,  and  the  real  basis 
of  it  may,  perhaps,  be  attributable  to  the  operations  of  old 
adventurers,  whose  existence,  either  as  a  company,  or  as  indi- 
viduals, may  have  long  ceased.  The  wrong  may  have  been  the 
slow  growth  of  generations;  and  it  might  possibly  be  unjust  to 
entail  the  consequences  of  the  negligence  of  former  upon  the 
present  adventurers.  AJl  these  circumstances  contribute  to 
make  the  remedy  difficult;  but  it  is  by  no  means  hopeless,  as 
the  next-mentioned  case  will  show. 

In  the  case  of  Pemmgton  v.  Brinsop  Sq,U  Coal  Co,  {x),  it  Pmnkigtm  v. 
appeared  that  the  plaintiffs  were  the  owners  of  a  mill  called  ^la%o.—S 

case  of  river 

(«)  See  Pennington  4;.  Brinsop  Hall      ,    {v)  W,  N,  1877,  p.  U3,  and  now 
Coal  Co.,  W.  N.  1877,  p.  143.  reported  in  L.  E.,  5  Ch.  Div.  769. 
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Chap.  VIII. 
Sect.  5. 

pollution  sen- 
sible three 
miles  below 
source  of  pol- 
lution. 


Distinction 
between  in- 
juria sine  dam- 
no  and  dam- 
num, sine  in- 
Jurid. 


the  Lowe  Mill,  situate  on  the  Borsdane  Brook,  in  the  neigh- 
bourhood of  Wigan;  and  that  the  defendants  were  a  colliery 
company,  who,  at  a  point  about  two  and  a-half  or  two  and 
three-quarter  miles  higher  up  the  stream  than  the  plaintiils' 
mills,  had  established  a  colliery  pit,  fcaown  as  pit  No.  4,  from 
which  pit  they  pumped  water  into  the  brook.  The  plaintiffs 
claimed  both  as  riparian  proprietors  and  also  as  having  a  pre- 
scriptive right  to  the  use  of  the  water  of  the  stream  for  the 
purposes  of  their  mill.  These  rights  were  not  denied  by  the 
defendants.  The  plaintiffs  alleged  that  the  defendants  polluted 
the  stream,  so  as  to  create  an  injury  to  the  plaintiffs'  rights;  and 
they  said,  first,  that  this  injury  was  accompanied  by  da,mage; 
and  secondly,  that  if  it  were  unaccompanied  by  damage  they 
had  nevertheless  a  good  cause  of  action.  The  injury  alleged  by 
the  plaintiffs  was  denied  by  the  defendants,  and  the  first  ques- 
tion to  decide  was,  whether  the  operations  of  the  defendants 
caused  the  damage  and  injury  complained  of;  but  the  Court 
(Fry,  J.),  made  this  remark  at  the  outset  of  his  judgment,  viz. : — 

The  case  aflorded  a  very  clear  illustration  of  tlie  difference  between 
injury  and  damage,  for  the  pollution  of  a  clear  stream  was  to  a  riparian 
proprietor  below  both  injury  and  damage;  whilst  the  pollution  of  a 
stream  already  made  foul  and  useless  by  other  pollutions  was  an  injury 
without  damage,  which  would,  however,  at  once  become  both  injury  and 
damage  on  the  cesser  of  the  other  pollution. 


The  question 
of  f  aotinissue. 


The  proof  of 
pollution. 


It  was  proved  in  the  action  that  the  water  at  the  plaintiffs' 
mills  was  polluted  to  such  an  extent  as  to  cause  damage  by  the 
corrosion  of  the  ironwork  and  the  deposit  of  a  scale  in  the 
boilers,  and  that  these  effects  would  follow  from  the  presence  in 
the  water  at  the  plaintiffs'  mills  of  free  sulphtiric  acid  and  of 
sulphate  of  iron.  Was,  then,  the  pollution  from  the  colliery  pit 
the  cause  of  the  pollution  at  the  plaintiffs'  mills  ?  The  defen- 
dants said  that  their  pollution  had  entirely  ceased  before  the 
water  reached  the  plaiutLffs'  mill-dam,  and  that  the  pollution 
from  which  the  plaiatiffs  suffered  was  due  to  other  sources. 
With  a  view  to  solve  the  question  thus  raised,  it  became  impor- 
tant to  consider  more  ia  detail  the  circumstances  of  the  case ; 
and  Fry,  J.,  ia  delivering  judgment,  analyzed  the  facts  dis- 
closed iu  the  evidence  in  words  which  were  to  the  following 
effect,  viz. : — 

In  1867,  the  defendants,  or  their  predecessors  in  title  (whom  it  was  not 
necessary  accurately  to  discriminate  from  one  another),  opened  and  sunk 
the  No.  4_pit  and  reached  the  King  Coal  Seam  from  which  the  water  ia 
question  is  drawn.  This  water  was  discharged  through  a  brook  called 
the  Boundary  Brook  iuto  the  Borsdane  Brook  till  July,  1871.  In  January 
of  that  year  the  present  plaintiffs  and  the  owners  of  Dicconson's  miU  (a 
mill  nearer  to  the  defendants'  pit)  both  complained  to  the  defendants,  and 
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in  consequence  they  cut  a  new  watercourse  and  carried  the  water  of    Chap.  VIII. 
No.  4  pit  into  another  stream,  known  as  the  Middle  Brook.    In  May,        Sect.  5. 

1873,  two  firms  of  bleachers  on  the  Middle  Brook  commenced  proceedings   — 

against  the  present  defendants  in  the  Court  of  the  County  Palatine,  and 
an  arrangement  was  come  to  by  which  the  defendants  undertook  to 
restore  the  flow  of  tbeir  water  to  tbe  Borsdane  Brook.  But  the  method 
of  discharge  was  partially  changed  from  wbat  it  was  before  July,  1871. 
Four  receptacles  were  formed,  two  of  them,  called  settUng  tanks,  being 
mere  reservoirs,  tte  two  others  of  them  having  stones  and  gravel  called 
filtering  beds.  Through  these  the  water  is  passed,  but  the  operation  is 
merely  mechanical;  and  whilst  it  wiU  no  doubt  deprive  the  water  of  much 
of  the  matter  held  in  suspension,  it  will  not  affect  wbat  is  now  complained 
of, — ^namely,  matters  in  solution.  The  evidence  of  numerous'witnesses  who 
live  at  Hindley,  in  the  immediate  neighbourhood  of  the  plaintiffs'  mill, 
convinces  me  that  about  the  year  1870  or  1871  a  great  change  took  place 
in  the  cliaracter  of  the  water,  and  that  the  inhabitants  who  had  for  many 
years  before  used  the  water  of  the  stream  for  domestic  purposes  and  for  the 
watering  of  their  cattle  found  that  it  had  become  unfit  for  those  purposes. 
It  is  also  proved  to  my  satisfaction  that  about  the  beginnmg  of  1871 
in]'iiriouB  effects  became  apparent  in  the  boilers  and  machinery  of  the 
plaintiffs'  works,  and  that  the  labour  required  for  cleaning  the  boilers 
after  and  before  that, time  has  borne  about  the  proportion  of  twenty  to 
one.  It  is  also  proved  that  about  the  time  of  the  diversion  of  the  de- 
fendants' water  to  the  Middle  Brook  the  stream  improved :  that  it  again 
got  worse  on  the  return  of  the  defendants'  water  to  it.  These  facts  create 
in  my  mind  the  inference  that  the  poEution  at  the  plaintiffs'  mill  is 
caused  by  the  pollution  of  the  stream  from  the  defendants'  pit.._ 

Many  and  ingenious  suggestions  have  been  made  to  repel  this  conclu-  The  adverse 
sion.  It  has,  in  the  first  place,  been  urged  upon  me  that  the  plaintiffs  have  proofs  of  the 
not  shown  by  chemical  evidence  that  the  water  at  their  mill  does  contain  defendant 
acid,  and  that  there  are  now  in  evidence  several  samples'  taken  at  their  company,  and 
•mill-race,  some  of  wMoh  are  only  very  slightly  acid,  and  some  are  actu-  |rlj^f  jf 
aUy  alkaline.  This  fact  is  curious,  and  would  be  very  influential  on  my  ^^^^  ^ 
mind  if  it  were  not  for  two  other  facts.  In  the  first  place,  it  has  been 
proved  to  me  that  the  stream  is  one  by  nature  exposed  to  great  variations 
as  regards  the  quantity  of  its  water  supply ;  that  the  water  comes  from 
the  defendants'  pit  with  great  variations,  both  as  to  quantity  and  quality ; 
that  the  discharge  of  water  from  the  tanks  also  varies,  and  that  it  is 
tinder  the  absolute  control  of  the  defendants.  The  fact  of  this  variation 
is  proved  in  a  most  remarkable  way  by  the  specimens  themselves,  because 
five  samples  taken  from  near  the  plaintiffs'  works  have  been  put  in 
evidence  before  me :  of  these,  one  taken  by  the  plaintiff  and  submitted  to 
Dr.  Angus  Smith  is  alkaline,  whilst  another,  taken  by  the  defendants  and 
submitted  to  Mr.  Collins,  is  proved  to  contain  6-38  grains  of  free  acid  per 
gallon  of  water.  The  second  fact,  which  is  important,  is  the  presence  of 
acid,  as  proved  by  the  corroded  iron  and  scale  actually  produced  before 
me,  which  some  of  the  witnesses  of  the  defendants  admit  to  prove  the 
badness  of  the  water.  The  conclusion  to  which  some  of  the  samples  of 
the  water  might  have  led  me  is  negatived  by  the  proved  facts  of  corrosion 
and  deposit ;  and  I  conclude  that,  for  so  variable  a  stream,  a  far  larger 
collection  of  instances  would  be  necessary  to  enable  me  to  ground  any 
safe  conclusion  upon  them.  In  the  next  place,  it  is  said  that  the  defen- 
dants have  tried  a  perfect  differential  experiment,  and  that  this  negatives 
the  plaintiffs'  case.  This  experiment,  which  is  relied  on,  consisted  in 
taking  two  samples  of  water  from  the  plaintiffs'  mill-pond;  the  one  taken 
when  the  water  from  the  defendants'  mine  was  said  to  be  flowing  in,  and 
the  other  when  it  was  said  not  to  be  flowing  in,  and  in  the  result  no 
difference  was  found  between  the  samples.  That  experiment  would  be 
highly  material,  if  it  could  be  relied  on ;  but,  in  my  opinion,  it  cannot 
be.  On  the  most  material  point,  namely,  what  was  the  flow  of  the  de- 
fendants' water  at  a  time  sufficiently  long  before  the  taking  of  the  sample 
to  aUow  the  defendants'  water  to  reach  the  plaintiffs'  mQl,  I  have,  in 
effect,  no  direct  evidence,  except  that  of  one  witness  who  took  no  note, 
and  had  no  instructions  to  observe  the  flow  of  water  at  the  particular  time ; 
B.  Y 


322 


INJURIES    CONNECTED   WITH   MINING    OPERATIONS. 


Chap.  VIII.    Ms  statement  was  only  vague  and  from  his  unassisted  mem.ory,  and,  more- 
Shct.  5.        over,  he  appeared  to  me  to  be  a  thorougUy  partizan  witness,  and  certainly 

not  the  sort  of  man  who  should  alone  and  unchecked  he  employed  to  make 

a  single  ohservation  on  the  results  of  .which  I  am  asked  to  decide  in  this 
case.  To  an  experiment  so  made  and  so  recorded  I  can,  of  course,  attri- 
bute but  little  weight.  I  cannot  allow  it  to  countervail  in  my  mind  the 
far  plainer  evidence  of  plainer  facts. 

It  is  then  said  that  there  are  other  sources  of  pollution  besides  the 
defendants'  pit,  and  that  to  those,  or  some  of  them,  the  injury  in  question 
must  be  attributed.  That  other  sources  of  pollution  exist  is  not  denied, 
but  on  the  evidence  before  me  I  come  to  the  conclusion  that  they  are  not 
so  serious  as  that  from  the  defendants'  pit ;  that  they  have  undergone  no 
changes  agreeing  with  the  changes  in  effect  at  the  plaintiffs'  mill,  and 
that  they  have  been  in  continuous  operation  for  periods  of  time  which 
preclude  the  notion  of  their  beiag  the  source  of  the  change  which  came 
over  the  stream  in  1870  or  1871;  and  the  only  variance  amongst  the 
sources  of  pollution  appears  to  me  to  have  been  the  defendants'  pit,  and 
this  has,  I  hold,  varied  in  accordance  with  the  varying  results  at  the 
plaintiffs'  mills. 


whether  da 
mages  in 
of  an  injunc- 
tion may  be 
given  in  any 
case  of  river 
pollution. 


The  last-mentioned  case  has  been  stated  with  considerahle 
fulness,  as  showing  the  difficulties  of  evidence  which  the 
plaiatifE  in  such  cases  has  to  contend  with,  and  the  mode  of 
overcoming  same;  and  as  showing  also  that  (what  does  not 
appear  to  be  generally  known)  a  mere  interference  with  the 
purity  of  a  stream, — although  that  purity  is  only  a  comparative 
puxity,^affords  a  sufficient  cause  of  action  without  proof  of 


In  the  same  case,  it  was  strongly  urged  at  the  trial  that  in 
jij^  lieu  of  an  injunction  the  Court  ought  to  award  damages.  It 
was  argued  for  that  purpose  that  the  cases  of  rights  to  running 
water  and  of  rights  to  air  and  light  were  analogous,  and-  that, 
as  in  the  case,  of  iajury  done  to  the  rights  of  air  and  light,  the 
Court  frequently  granted  an  inquiry  as  to  daiaages  in  lieu  of  an 
injunction,  it  would  be  right  and  proper  to  follow  the  same 
course  in  that  case.  But  the  Court  declined  to  accede  to  that 
argument,  and  upon  the  following  grounds  :  In  the  first  place, 
the  injury  to  air  and  light  proceeds  in  almost  aU  cases  from  a 
permanent  structural  obstruction,  whereas  the  injury  to  water 
proceeds  from  a  cause  which  varies  from  day  to  day,  and  may 
cease  or  may  increase  at  any  time.  Hence  follows  a  difference 
in  the  measure  of  damages  ia  the  two  cases.  In  the  case  of  an 
obstruction  of  light  and  air,  the  damages  would  represent  the 
depreciation  in  value  of  the  injured  property,  and  so  woidd  be 
in  the  nature  of  a  compensation  for  the  injury  done ;  whilst  ia 
the  case  of  iajury  of  rights  to  running  water,  the  only  damages 
given  represent  the  past  injury  to  the  plaiatiffs'  rights,  and  con- 
sequently are  no  compensation  for  the  future  iajury.  Again, 
the  rights  of  the  plaintiffs  as  riparian  owners  are  not  limited 
to  their  present  modes   of   enjoyment,  and  a  new  mode  of 
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enioyment  gives  a  right  at  once  to  sue  for  the  injury  done    Chap.  VIII. 

in  respect  of   such  new  use,  as  was  determiaed  ia  Solker  v.  ™'  ^^ 

JPorritt  (y),  and  the  cases  there  cited.  -  It  is  impossible  to  foresee 

what  mode  of  enjoyment  the  plaiutiffs  or  their  successors  in 

title  may  resort  to,  or  the  extent  of  damages  which  would  be 

a  compensation  for  the  injury  which  the  contiaued  pollution 

might  cause  to  such  new  modes  of  enjoyment.     The  Court 

would  not  (it  was  true)  go  so  far  as  to  say  that  in  no  case  of 

injury  to  riparian  rights  damages  should  be  awarded  in  Heu  of 

an  injunctidn,  but  there  was  no  case  in  which  it  had  been  done. 

In  the  case  of  Clowes  y.  The  Staffordshire  Potteries  Watenoorhs 

Company,  the  point  was  considered  by  Lord  Justice  MeUish; 

and  although  that  learned  judge  was  of  opinion  in  that  ease 

that  the  plaintiff  could  only  have  recovered  nominal  'damages, 

he  nevertheless  held  that  an  injunction  ought  to  issue  upon  the 

ground  of  the  inconvenience  of  leaving  the  parties  to  repeated 

and  successive  actions  for  damages. 

It  has  already  been  stated,  that  a  right  to  throw  refuse  from  Justifioatious 
mines  into  a  natural  stream  may  be  asserted  either  by  prescrip-  °  ^''^ 
tion,  or  by  custom  (s). 

Again,  a  continued  user  for  twenty  years  will  legalize  a 
private  nuisance  (a).  This  user  has  not  necessarily  any  refer- 
ence to  the  persons  who  may  first  or  successively  come  within 
its  influence.  The  user  may  be  said  to  be  appendant  to  the 
land,  and  not  to  depend  on  the  persons.  An  occupier  or  an 
owner  in  coining  to  his  new  dwelling  is  entitled  to  all  the  rights 
belonging  to  it,  and  he  will,  of  course,  bfe  subject  to  all  legalized, 
annoyances  (6). 

.  In  an  early  case,  it  was  held  that  in  an  action  for  using  a 
lime  Iriln  so  near  to  a  dwelling  that  the  smoke  scorched  the 
fruit  trees,  it  could  not  be  pleaded  that  the  cause  of  nuisance, 
was  erected  before  the  plaintiff  had  any  interest  in  the  tene- 
ment (c). 

In  the' case  of  EUiotson  v.  Feetham  (d),  an  action  was  brought 
for  a  miisance,  'produced  by  "workshops  of  an  iron  manufactory. 
The  defendants  pleaded  a  user  of  ten  years  before  the  plaintiff 
became  possessed  of  his  house.  But  it  was  held  that  the  defeur. 
dants  should  at  least  have  alleged  a  holding  of  twenty  years' 
duration.  ,  .  . 

(y)  Law  Eepi,  8  Exch.  107;  and  on  See  Gale  on  Easements,  276. 

appeal,  10  Exch.  59.       <  (i)  Bliss  «.  Hall,  6  Scott,  500, 

(is)  Caflyon  »!' Lovering,'  26  L.  J.,  (c)  Assiz.  Boqk,  i,  pi.  3,  p.  6.     See 

Exoli.'251;l  Hurl.  (feN.  784.  Eeswiok  v.  Cunden,   Cro.    Eliz.   402; 

{a)  Viuer's  Ab.  Nuisances  G. ;  El-  Moore,  353,  449,  599  ;  EoU  v.  Eolf,  5 

liotson  V.  Eeetham,  2  Bing.  N.  C.  134;  Rep.l01;Penruddook'scase,6Kep.lOi; 

Wright  V.  Wiffiams,  1  M.  &  W.  77.  W  2  Bing.  N.  C.  134. 

Y   2 
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Chap.  VIIL 

Sect.  5. 


Injury  to 
property  dis- 
tinguished 
from  personal 
discomfort, — 
St.  Eelen's 
Smelting  Co.  v. 


Walter  v. 
Selfe, — ^the 
injury  must 
be  sensible, 
not  fanciful. 


In  the  case  of  Bliss  \.  Hall  (/),  the  defendant  pleaded  a  pos- 
session of  three  years  before  the  coming  of  the  plaintiff.  But 
the  plea  was  overruled.  Tindal,  C.  J.,  said  the  defendant  might 
he  the  first  occupier — ^but  the  plaintiff  came  to  his  house  clothed 
■with  all  the  rights  appurtenant  to  it,  one  of  which  at  common 
law  is  a  right  to  wholesome  and  untainted  air,  imless  the  busi- 
ness has  been  carried  on  there  for  so  great  a  length  of  time  that 
the  law  will  presume  a  grant  from  his  neighbours  in  favour  of 
the  party  who  causes  it. 

The  question  of  fact,  whether  the  cause  of  complaiat  amounts 
to  a  nuisance  or  not,  is  for  a  jury  to  decide.  Special  damage 
must  be  shown.  But  it  is  no  answer  to  an  action  by  a  private 
person,  that  the  nuisance  is  indictable  as  a  public  wrong  [g). 

A  smelting-house,  adjoining  to  a  field,  whereby  the  grass 
was  withered,  and  horses  and  cows  were  killed,  has  been  long 
enumerated  among  nuisances  {h). 

In  a  late  case,  a  proprietor  was  held  to  be  entitled  to  damages 
for  injuries  occasioned  to  trees  and  shrubs  by  the  vapours  from 
large  smelting  works.  A  distinction  was  also  drawn  between 
nuisances  which  only  produced  personal  discomfort,  as  in  brick- 
burning;  and  those  which  produced  material  injury  to  property ; 
and  if  the  injury  was  to  property,  then  it  mattered  not  whether 
the  plaintiff  came  to  the  nuisance  or  the  nuisance  came  to 
him  («■). 

The  increase  of  nuisances  by  larger  volumes  of  smoke,  or  for 
any  new  purposes,  or  enlarged  machinery,  seems  to  be  subject  to 
the  same  law  that  prevails  in  the  disturbance  of  river  rights  ih). 
In  a  late  case  of  a  brick  kiln,  which  had  been  erected  within 
fifty  yards  from  a  country  residence,  an  injunction  was  obtained 
to  restrain  the  further  burning  of  bricks  as  a  private  nuisance. 
K.  Bruce,  Y.-C,  who  was  requested  to  decide  the  case  without 
directing  an  action  or  issue,  said  the  plaintiff  was  entitled  to 
untainted  and  unpolluted  air,  not  necessarily  as  fresh,  free  and 
pure  as  at  the  time  of  building  his  house,  but  not  rendered  in- 
compatible with  physical  comfort.  The  process  of  brick-making 
must  communicate  smoke,  vapour  and  floating  substances  to 
the  air,  which,  from  the  relative  position  of  the  two  parties, 
must  become  mixed  with  the  air  supplied  to  the  house  and 
pleasure  ground,  without  previous  dispersion  or  diminution.. 


(/)  6  Scott,  500. 

{g)  Chioliester  v.  Lethbridge,  Willes, 
73;  Orowder  v.  Tinkler,  19  Ves.  621. 

(A)  1  RoU.  Ab.  P.  88,  Action  on  the 
Case,  pi.  6,  7. 


{«)  The  Saint  Helen's  Smelting 
Company  v.  lapping,  2  Best  &  S.  608  ; 
4  Ibid.  616;  35  L.  J.,  Q.  B.  66  (H. 
of  L.). 

(k)  Bankart  «.?Houghton,  27  Beav. 
425  ;  28  L.  J.,  Ch.  473. 
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TMs  was  an  inconvenience,  not  fanciful,  or  as  one  of  mere   Csae.  VIII. 
delicacy  or  fastidiousness,  but  materially  interfering  witli  the  '—^ — 


ordinary  comfort  of  existence  (l). 

It  was  held,  in  one  case,  that  a  proprietor  might  bum  bricks  Whether  and 
with  impunity  on  his  own  land,  and  for  building  houses  there,  sonable  pre- 
if  he  selected  a  proper  place  for  the  process,  on  the  ground  that  at^Tocca- 
some  nuisances  must  be  tolerated  for  a  time  for  the  public  Bioningthe 
good  (m).     But  in  another  case,  presentiug  the  same  state  of  ^eigh  with 
facts,  the  above  decision  was  overruled  in  the  Exchequer  Gham-  ^^^  9°™*  °^ 
ber,  where  it  was  held,  that,  when  a  nuisance  of  that  kind  was 
sufficiently  great,  an  action  maybe  maiataiued,  with  due  regard 
to  the  previous  enjoyment  of  the  plaintiff,  but  without  regard  to 
the  fitness  of  the  site  selected  (»). 

It  would  seem,  that,  in  cases  of  this  kind,  the  attention  of  a 
jury  may  still  be  called  to  the  fact  of  ownership,  and  to  the 
means  taken  for  preventing  discomfort  (o). 

Brickmaking  is  not  necessaiily  "  a  noxious  or  ofEensive  busi- 
ness, trade  or  manufacture,"  within  the  meaning  of  the  Public 
Health  Act  (11  &  12  Vict.  c.  63,  s.  64)  (p). 

It  was  formerly  the  ordinary  rule,  not  to  issue-  an  injunction  Practice  in 
for  nuisance  till  the  nuisance  was  established  by  trial  at  law  (q).  injuiiction. 
In  one  case,  however,  the  injunction  was  granted  where  an  action 
had  been  referred  to  an  arbitrator,  who  found  the  existence  of  the 
nuisance  by  his  award  (r).  By  the  Chancery  Eegulation  Act, 
1862,  it  was  enacted  that  every  question  of  law  or  fact  pending 
in  a  Court  of  equity  should  be  determiaed  there,  with  a  power 
for  the  Court  to  send  any  question  of  fact  before  a  jury  at 
common  law,  if  it  could  be  more  conveniently  tried  there.  The 
Court  would  not  refuse  an  injimction  on  the  ground  that  an 
action  at  law  establishing  the  right  was  -under  appeal,  unless  the 
propriety  of  the  decision  at  law  was  doubted  (s). 

An  injunction  might  also  be  obtained  at  common  law,  after 
action  brought,  under  the  Common  Law  Procedure  Act,  1854, 
ss.  79,  82.  An  injunction  under  that  act  continued  to  operate 
against  nuisances  till  it  was  discharged  (t). 

{I)  Walter  v.  Selfe,  20  L.  J.,  C.  0.  (?)  The  Att.-Gen.   ».   The  United 

433  ;  4  De  Gr.  &  S.  315.  KingdoraEleotric Telegraph  Company, 

(m)  Hole  V.  Barlo-nr,  4  Com.  B.,  N.  31  L.  J.,  Ch.  329. 

S.  334;  27  L.  J.,  C.  P.  207.  {r)  Broadbent  v.  The  Imperial  Gas 

(«)  Bamford  v.  Tumley,   3  Best  &  Light  Company,  7  De  a.,M:.  &a.  436; 

S.  62,  66  ;  P.  &  Pin.  231 ;  31  L.  J.,  26  L.  J.,  Ch.  276;  29  Ibid.  377. 

Q.  B.   286.    See  also  Beardmore  v.  (s)  Att.-Gen.  v.  Proprietors  of  the 

TreadweU,  31  li.  J.,  Ch.  892.  Bradford  Navigation,  35  L.  J.,  Ch. 

(o)  Cavey  v.   Lidbetter,   13  C.  B.,  619. 

N.  S.  470;  32  L.  J.,  C.  P.  104.  (t)  De  la  Rue  v.  Fortescue,  2  Hurl. 

{p)  The  Wanstead  Local  Board  of  &  N.  324 ;  7  H.  of  L.  Cas.  276 ;  26  L.  J., 

Health  v.  HiU,  13  C.  B.,  N.  S.  479;  32  Exch.  339. 
L.  J.,  M.  C.  135. 
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Chap.  VIII.        These  questions  regarding  tlie  respective  remedies  ia  Courts  of 

^^'   •      equity  on  the  one  hand,  and  Courts  of  law  on  the  other,  have 

lost  much  of  their  importance,  and  have,  in  fact,  ceased  to  exist, 

since  the  fusion  of  law  and  equity  in  1875. 

Fencing  pits,        There  is  no  obligation  by  common  law  on  an  owner  or  an 

common^l        occupier  to  maiatain  his  own  fences  so  as  to  prevent  the  tres- 

and  under  the  passes  of  Ms  neighbour.     He  is  only  bound  so  to  maintain  them 

as  to  prevent  trespasses  from'  his  side.     If,  therefore,  he  dig  a 

pit  in  his  own  land,  he  is  not  obUged  to  put  a  fence  round  it, 

to  keep  trespassers  from  falling  into  it  {ii).     It  seems,  however, 

that  a  species  of  easement  may  exist,  by  which  an  owner  must 

keep  his  fences  good  against  the  cattle  of  his  neighbour  («),  and 

must,  therefore,  fence  his  pits,  as  under  the  Hebrew  law  (y). 

This  right  is  confined  to  cattle ;  and  it  does  not  extend  to  cattle 

of  other  owners  straying  into  the  land  enjoying  the  easement  (z). 

But  under  the  Coal  Mines  Inspection  Act  (a),  the  fencing  of 

pits  was  rendered  necessary,  and  it  continues  so  under  the  more 

recent  statutes,  hereafter  noted,  for  the  regulation  of  coal  and 

other  mines. 

It  seems,  also,  that  where  no  easement  to  fence  an  open  pit 
exists,  there  can  be  no  remedy  for  injuries.     Thus,  it  was  held, 
if  A.  seised  of  a  waste  adjoining  a  highway  dig  a  pit  in  the 
waste  within  thirty-six  feet  of  the  way,  and  the  mare  of  B. 
escape  into  the  waste,  and  fall  into  the  pit,  and  there  die,  B. 
shall  not  have  any  action  against  A.,  for  that  the  making  of  the 
pit  in  the  waste  and  not  in  the  highway  was  not  any  tort  to  B., 
but  that  it  was  by  the  default  of  B.  himself  that  his  mare 
escaped  (b). 
No  remedy,—      In  the  case  of  Jordin  v.  Crump,  it  was  held,  that  a  man  might 
Ztol  tres-^^  lawfully  place  dog-spears  on  his  own  land,  traversed  by  a  pubHc 
passer.  footpath,  without  being  liable  to  damage  done  to  dogs  deviating 

from  the  path  but  belonging  to  persons  using  the  path.  Alder- 
son,  B.,  in  giving  the  judgment,  said,  the  injurious  act  was 
done  by  the  dog  to  the  land  of  the  defendant,  and  it  was  no 
answer  that  the  plaintiff  could  not  control  the  animal.  If  he 
chose  to  walk  with  his  dog  along  a  footpath  where  his  dog 
might  trespass,  he  knew  the  risk  he  was  running — and  the  case 

;    (m)  Roll.  Ab.  88,  pi.  4;  Jordin  «.  Eioketta  v.  The  East  and  West  India 

Crump,  8  M.  &  "W.  788.  Docks  and  Birmingham  Jnnotion  EaU- 

{xj  Anon.,  Ventris,  256;   Booth  v.  -way  Company,  21  L.  J.,  C.  B.  201;  12 

Wilson,  1   B.   &  Ad.  59;   PoweU  v.  Com.  B.  160. 

Salisbury,  2  You.  &  J.  391 ;  Boyle  v.  la)  23  &  24  Vict.  c.  161,  s.  21. 

Tamlyn,  6  B.  &  C.  337,  per  Bayley,  J.  (b)  Blythe  v.  Topham,  1  EoU.  Ab. 

,    U/)_  Exod.  xd.  23.  Action  on  the  Case  (P.  ,  Nuisances; 

(a)  Dovaston  v.   Payne,   2   H.    Bl.  Cro.  Jao.  158 
527,  per  Heath,  J.     See  3  Wils.  126; 
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was  similar  to  that  of  a  maii  who,  passing  in  the  dark  along  a   Chai.  viii. 

iootpath,  should  happen  to  faU  into  a  pit  dug  ia  the  adjoiiung      ^^'^-  ^' 

field  by  the  owner  oi  it.     In  such  a  case  the  party  digging  the 

pit  would  he  responsible  for  the  injuiy,  if  the  pit  were  dug 

across  the  road — ^but  if  it  were  only  iu  an  adjacent"  field,  the 

falling  iuto  it  would  then  be  the  act  of  the  iujured  party.     The 

case  of  Blythe  v.  Topham  was  an  authority  that  the  fact  of  a 

trespass  being  involuntary  made  no  difference.     The  Court  also 

held,  that  notice  by  the  plaintiff  of  the  existence  of  the  spears 

made  no  difference  (c). 

In  another  case,  a  quarry  was  situate  in  a  waste  open  to  the 
public,  and  between  two  public  highways  leading  over  the  waste. 
The  quarry  was  unfeneed,  and  the  plaintiff,  at  night,  in  passing 
from  one  of  the  roads  to  the  other,  went  astray  and  fell  into  the 
quarry.  It  was  held,  that  there  was  no  cause  of  action  against 
the  owners  of  the  quarry,  as  it  was  not  so  near  the  road  as  to  be 
a  public  nuisance  {d),  and  there  was,  therefore,  no  obligation  to 
fence  it  off  (e). 

Compensation  may  now  be  claimed,  under  Lord  Campbell's 
Act,  by  the  representatives  of  persons  killed  by  accident,  arising 
from  the  neglect  of  others  (/). 

In  a  case  under  the  act,  the  defendant  excavated  an  area  in  Eemedy,— 
his  own  land,  and  in  front  of  his  house,  and  left  it  open.    'A  yliere  damage 

1T1-11T  •■  IS  to  a  non- 

.publie  highway  closely  adjoined  to  the  area,  and  a  passenger,  trespasser. 
walking  with  ord^ary  care,  fell  in  and  was  killed.     It  was 
held,  that  an  action  was  maintainable,  and  that  the  defendant 
ought  to  have  fenced  off  the  hole  in  the  area.     The  case  was 
distinguished  from  that  of  trespassers  in  a  field  {g). 

A  mine  owner  will  also  be  liable  in  cases  where  no  trespass 
has  been  committed.  Thus, — ^A  field  and  the  mines  under  it 
were  held  by  different  occupiers.  The  mine  owners  had  sunk 
a  shaft  in  the  field.  On  ceasing  to  use  it,  they  placed  an  arch 
of  stone  over  its  mouth.  They  afterwards  removed  the  arch, 
and  the  only  protection  then  consisted  of  some  branches  of  wood, 
with  stones,  laid  over  the  shaft.  A  horse  belonging  to  the 
occupier  of  the  surface  fell  down  it,  and  was  killed,  without  any 
neglect  on  the  part  of  its  owner.  There  was  no  evidence  of 
custom,  or  of  any  express  stipulation.  The  mine  owners  were 
made  liable  for  damages  for  loss  of  the  horse  (/*), 

{c)  Jordia  v.  Crump,  8  M.  &  W.  782.  Amendment  Act  (27  &  28  Vict.  c.  95). 

See  also  Bolchv.  Smith,  31  L.  J.,  Exch.  {g)  Barnes  v.  Ward,  19  L.  J.,  N.  S., 

201;  7  Hurl.  &  N.  736.  0.  P.  195. 

{d)  See  Barnes  v.  "Ward,  infra.  (A)  Groucott  v.  WiUiams,  32  L.  J., 

(«)  Hounsellv.  Smyth,  7C.B.,N.S.  Q.  B.  237.     See  Syhray  v.  WMte,  1 

731 ;  29  L.  J.,  C.  P.  203.  Mee.  &  W.  435 ;  6  L.  J.,  Exch.  173. 

(/)  9   &   10  Vict.  0.   93;   and  see 
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Sect.  5. 


These  decisions  are,  of  course,  entirely  tmaffeoted  by  the 
summary  remedies,  hereafter  mentioned,  that  are  provided  by 
the  Mines  Regulation  Acts  hereafter  noted. 


Other  civil 
remedies  for 


Smtunary 
remedies  for 
nuisance. 

The  Rivers 
Pollution 
Prevention 
Act,  1875,— a* 
to  mine  water. 


An  entry  may  be  made  into  the  lands  of  another  for  the 
purpose  of  abating  a  nuisance,  •without  notice,  when  the  occupier 
has  himself  occasioned  it  (»') . 

A  public  nuisance  does  not  diifer  in  character  from  private 
nuisances,  but  it  must  affect  several  sufferers.  The  remedy  is 
by  indictment,  or  information,  and  no  time  will  legalize  a  public 
nuisance. 

An  injunction  wiU  also  issue  against  a  public  nuisance  (k). 
But  in  cases  of  doubt  there  must  formerly  have  been  a  pre- 
liminary trial  at  law,  either  on  action,  or  on  issues  directed  by 
the  Court.  When  the  subject  of  complaiut  is  not  unavoidably 
noxious  in  itself,  but  only  something  which  may  prove  to  be  so, 
the  Court  would  not  interfere  without  trial  (l) ;  and  now  it  wiU 
itself  try  the  question  before  granting  the  injunction. 

The  Act  1  &  2  Ceo.  4,  c.  41,  relates  to  nuisances  from  furnaces 
and  steam-engines.  But  it  is  declared  not  to  extend,  as  to  pay- 
ment of  costs  and  alteration  of  furnaces,  to  owners  of  furnaces 
or  engines  for  working  mines,  or  smelting  ores  and  minerals,  or 
the  manufacture  of  the  produce  of  such  ores  or  minerals,  on  or 
immediately  adjoining  the  premises  where  they  are  raised. 

Various  summary  remedies  for  the  abatement  of  nuisances  are 
also  provided  by  the  various  Publip  Health  Acts,  1848  to  1875, 
both  years  inclusive.  Also,  by  the  Rivers  Pollution  Prevention 
Act,  1876  (m),  it  is  enacted  by  sect.  2,  that  every  person  who  puts 
or  causes  to  be  put  or  to  fall  or  knowingly  permits  to  be  put  or 
to  fall  or  to  be  carried  into  any  stream,  so  as  either  singly  or  ia 
combination  with  other  similar  acts  of  the  same  or  any  other 
p^erson  to  interfere  with  its  due  flow,  or  to  pollute  its  waters,  the 
solid  refuse  of  any  manufactory,  manufacturing  process  or 
quarry,  or  any  rubbish  or  cinders,  or  any  other  waste  or  any 
putrid  solid  matter,  shall  be  deemed  to  have  committed  an 
offence  against  this  act.  In  proving  interference  with  the  due 
flow  of  any  stream,  or  in  proving  the  pollution  of  any  stream, 
evidence  may  be  given  of  repeated  acts  which  together  cause 


(i)  Jones  v.  Williams,  11  M.  &  W. 
176;  12  L.  J.,  N.  S.,  Exoh.  249. 

[ky  Att.-Gen.  v.  Forbes,  2  Mj.  &  C. 
123. 


{I)  Earl  of  Eipon  v.  Hobait,  1  Coop. 
333;  3  My.  &  K.  169. 
{m)  39  &  40  Vict.  u.  75. 
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suoL.  interferenoe  or  pollution,  although  each  act  taken  by  itself   Chap.  VIII. 
may  not  be  sufficient  for  that  purpose.  ^^°^-  ^- 

But  with  reference  to  mining  pollutions,  it  is  enacted  by 
sect.  6,  that  every  person  who  causes  to  fall  or  flow,  or  knowingly 
permits  to  fall  or  flow  or  to  be  carried  into  any  stream,  any  solid 
matter  from  any  mine  ia  such  quantities  as  to  prejudicially 
interfere  with  its  due  flow,  or  any  poisonous,  noxious,  or  polluting 
solid  or  liquid  matter  proceeding  from  any  mine,  other  than 
water  in  the  same  condition  as  that  in  which  it  has  been  drained 
or  raised  from  such  mine,  shall  be  deemed  to  have  committed  an 
offence  against  this  act,  unless,  in  the  case  of  poisonous,  noxious 
or  polluting  matter,  he  shows  to  the  satisfaction  of  the  Court 
having  cognizance  of  the  case  that  he  is  using  the  best  practicable 
and  reasonably  available  means  to  render  harmless  the  poisonous, 
noxious,  or  polluting  matter  so  falling  or  flowing  or  carried 
into  the  strpam. 

By  sect.  6,  all  proceedings  under  the  act  are  to  be  instituted 
by  a  sanitary  authority,  and  no  such  proceedings  are  to  be.  taken 
without  the  consent  of  the  Local  Grovemment  Board ;  and  the 
Board  in  giving  or  withholding  their  consent  shall  have  regard 
to  the  industrial  interests  involved  in  the  case  and  to  the  circum- 
stances and  requirements  of  the  looaKty. 

By  sect.  10,  the  County  Court  having  jurisdiction  in  the  place 
where  any  offence  against  this  act  is  committed,  may  by  summary 
order  require  any  person  to  abstain  from  the  commission  of  such 
offence,  and  generally  may  give  such  directions  for  carrying 
into  effect  any  order  as  to  the  Court  seems  meet.  Previous 
to  granting  such  order  the  Court  may,  if  it  think  flt,  remit  to 
skilled  parties  to  report  on  the  "  best  practicable  and  available 
means  "  for  relieving  or  removing  the  pollution,  and  the  nature 
and  cost  of  the  works  and  apparatus  required,  who  shall  in  all 
cases  take  into  consideration  the  reasonableness  of  the  expense 
involved  in  their  report. 

And  by  sect.  11,  if  either  party  in  any  proceedings  before  the 
County  Court  under  this  act  feels  aggrieved  by  the  decision  of 
the  Court  in  point  of  law  or  on  the  merits,  or  in  respect  of  the 
admission  or  rejection  of  any  evidence,  he  may  appeal  from  that 
decision  to  the  High  Court  of  Justice,  upon  a  special  case  to  be 
agreed  upon. by  both  parties  or  their  attorneys;  and  if  they 
cannot  agree,  to  be  settled  by  the  judge  of  the  County  Court. 

But  by  sect.  12,  a  certificate  granted  by  an  inspector  of  proper 
qualifications  appointed  for  the  purposes  of  this  act  by  the  Local 
Grovemment  Board  to  the  effect  that  the  means  used  for  rendering 
harmless  any  sewage  matter,  or  poisonous,  noxious,  or  polluting 
solid  or  liquid  matter  falling  or  flowing  or  carried  into  any 
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Sect.  5. 


The  civil  re- 
medy is  not 
affected  by 
the  smninary 
remedy. 


stream  are  the  best  or  only  practicable  and  available  means 
imder  the  circumstances  of i the  particular  case,  shall  in. all  Courts 
and  in  all  proceeding  under  this  act  be  conclusive  evidence  of 
the  fact ;  such  certificate  shall  continue  in  force  for  a  period  to 
be  named  therein,  not  exceeding  two  years,  and  at  the  expiration 
of  that  period  may  be  renewed  for  the  like  or  any  less  period. 

And  by  sect.  16,  the  powers  given  by  this  act  shall  not  be 
deemed  to  prejudice  or  ajffect  any  other  rights  or  powers  now 
existing  or  vested  in  any  person  or  persons  by  act  of  parliament, 
law  or  custom,  and  such  other  rights  or  powers  may  be  exercised 
in  the  same  manner  as  if  this  act  had  not  passed,  and  nothing 
in  this  act  shall  legalise  any  act  or  default  which  would  but  for 
this  act  be  deemed  to  be  a  nuisance  or  otherwise  contrary  to  law;. 


General  effect 
of  the  new 
procedure 
introduced  in 
November, 
1875. 


Sect.  6. — The  Itemedies  for  Mining  Injuries. 
Sub-Sect.  1. — The  Legal  Remedies. 

Law  now  able  to  administer  the  same  redress  as  Equity. 

(1.)  Trespass,— For  what  Injuries  it  lies. 

(2.)  Case, — the  general  Action  for  Injuries. 

(3.)  Covenant  and  Assumpsit, — for  Breach  of  Contract,  Express  and 
Implied. 

(4.)  Ejectment, — Lies  to  recover  open  (and  qucBre,  also  unopened) 

Mines. 
(6.)  Trover, — For  Minerals  when  severed. 
(6.)  Action  for  Use  and  Occupation. 
(7.)  Writ  of  Elegit. 

(8.)  Arbitration,— Under  0.  L.  P.  Act,  1854,  and  Judicature  Acts, 

1873-1875,  Order  XXXVI. 
(9.)  Injunction. 

The  effect  of  the  new  procedure,  introduced  by  the  Judicature 
Acts,  1873 — 75,  has  been  generally  to  reduce  every  action,  no 
matter  upon  what  ground,  to  a  simple  action  on  the  case ;  com- 
mencing with  a  writ,  and  being  followed  up  by  a  statement  of 
claim,  and  in  which  statement  of  claim  the  plaintiff  gives  a 
simple  narrative  of  the  circumstances,  and  concludes  by  elaimiag 
the  redress  which  he  believes  himself  entitled  to,  or  such  other 
rehef  as  the  Court  may  think  he  is  entitled  to.  But  notwith- 
standing that  such  has  been  the  effect  of  these  acts,  it  is  never- 
theless still  most  desirable,  and  for  counsel  and  solicitors  it  is 
essential,  to  possess  a  knowledge  of  the  old  distractions  between 
the  different  classes  and  objects  of  actions ;  for  in  many  cases 
the  nature  of  the  action  is  the  best  explanation  of  the  nature  of 
the  right,  and  of  the  elements  which  constitute  its  invasion, 
and  in  every  case  more  or  less  of  technicality  in  pleading  still 
survives.     Also,  where  formerly  the  action  would  have  been  at 
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law  and  not  in  equity  or  mce  versd,  the  action  should  still  be    Chap.  VIII. 
brought  in  the  appropriate  division.     And  therefore  we  propose      ^^'^'  ^' 
to  expound  verj  briefly  the  different  classes  of  remedies,  and  in 
so  doing  to  retaia  the  old  names  and  the  old  distinctions,  and 
principally  among  these  distinctions  the  distinction  between  the 
legal  and  the  equitable  remedies. 

The  subject  of  remedies  connected  with  mining  property  has 
been  already  incidentally  discussed  in  various  parts  of  the  treatise. 
Much,  therefore,  which  might  otherwise  have  been  found  under 
the  present  title,  has  been  anticipated.  It  will  be  proper,  how- 
ever, to  lay  before  the  reader  a  general  view  of  the  subject, 
which  will  also  include  the  discussion  of  those  remedies  which 
have  not  yet  been  particularly  mentioned. 

It  has  been  seen  that  a  property  may  be  acquired  in  mines  old  names 

which  will  be  quite  iadependent  of  the  property  in  the  lands  in  ^^"^  °^f  reme- 
.  T      ji  •  n •  •  1  ■  dies  retained. 

which  they  are  situate.      In  this  condition,  the  minerals,  of 

whatever  character  they  may  be,  will  of  course  still  form  parts 
of  the  land  itself,  and  will  constitute  land  in  strictly  legal 
acceptation.  As  such,  mines  become  liable  to  the  administration 
of  all  the  usual  remedies  relating  to  the  law  of  real  property, 
except  in  those  cases  which,  in  consequence  of  the  peculiarity  of 
this  species  of  property,  may  necessarily  demand  some  modifi- 
cation of  those  remedies  («). 

An  action  of  trespass  may  be  maintained  in  respect  of  any  i.  Trespass. 
improper  interference  with  the  enjoyment  of  mines  in  all  those 
cases  in  which  that  remedy  is  generally  applicable.     The  same 
kind  of  action  is  usually  resorted  to  for  trying  the  validity  of  a 
title  (o). 

At  common  law,  an  action  of  waste  was  maintainable  to  2.  Case. 
recover  the  place  wasted,  as  well  as  damages  for  the  injury  done 
to  the  inheritance.     This  form  of  action,  however,  was  attended 
with  many  difficulties  and  pecuha^ties,  and  gradually  fell  into 
disuse.     It  is  now  expressly   abolished  (p).     The  modem  re- 
medies for  punishing  the  commission  of  waste  are  an  action  on 
the  case  in  the  nature  of  waste,  an  action  of  covenant,  and  an 
action  of  assumpsit.     The  two  latter  actions  are  almost  confined  3.  Covenant 
to  cases  between  landlord  and  tenant.     The  action  of  assumpsit  ^^  assump- 
is  resorted  to  when  the  tenancy  is  by  agreement,  not  under  seal, 
or  ia  cases  of  an  implied  covenant.   The  action  of  covenant  arises 
upon  express  and  legal  covenants.     But  an  action  on  the  case  is 
most  generally  applicable  in  cases  of  waste,  and  is  maintaiaable 

(«)  Crocker  v.  FothergOl,  2  B.    &  Lord  Feversham  ».  Emerson,  2iL.  J., 

Aid.  652.  N.  S.,  Ex.  254. 

(0)  Bourae  v.  Taylor,  10  East,  189;  {p)  3  &  4  Will.  IV.  0.  27,  s.  36. 
Eoberts  v.  Davey,  4  B.  &  Ad.  665; 
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Chap.  VIII.   by  the  reversioner  or  remainderman  for  life  or  years,  against 

"  a  stranger  or  tenant,  even  if  the  latter  be  a  tenant  at  "will  or  by 

sufferance  (q).     It  may  be  brought  against  a  tenant  after  the 
expiration  of  his  term  (r). 

An  action  of  trespass  is  also  maintainable  in  cases  of  waste  (s). 

The  lessor  of  a  mine  may  maintain  an  action  of  trespass  on 
the  ease  against  his  lessee  for  an  injury  to  his  reversion,  for 
an  improper  working  of  the  mine,  although  the  injury  might 
have  been  redressed  by  an  action  for  breach  of  covenant  under 
thq  lease.  "When  there  is  a  contract  under  seal,  the  same  eon- 
tract,  not  under  seal,  cannot  be  the  ground  of  an  action.  But 
when  a  lessee  commits  an  act  of  waste,  the  lessor  is  not  bound 
to  take  the  higher  remedy  for  breach  of  covenant  (t). 

There  may  sometimes  be  an  election  between  case  and  tres- 
pass. If  workmen  are  forcibly  ejected  from  a  mine,  it  is  trespass; 
but  the  refusal  generally  to  allow  a  claimant  to  exercise  his 
rights,  which  may  exist  in  parts  of  the  mines  not  previously 
worked,  would  furnish  sufficient  ground  for  an  action  on  the 
case  (ti). 

In  an  action  for  damages  suffered  by  an  owner  in  his  coal 
mine,  in  consequence  of  the  working  of  another  owner  in  his 
mine,  which  was  separated  from  the  former  by  another  coal 
mine,  it  was  held,  that  an  action  on  the  case  was  the  proper 
remedy  («). 

The  grant  of  an  exclusive  licence  will  support  an  action  of 
trespass  or  of  case  (y). 

Under  such  a  licence  it  is  not  necessary,  in  an  action  on  the 
case  or  of  trespass,  to  show  a  seisin  in  fee,  as  that  action  is 
founded  on  possession  only  (z). 
i.  Ejectment.  An  action  of  ejectment  will  also  be  maintainable  for  recover- 
ing the  possession  of  a  mine.  It  might  certainly  be  contended, 
when  mines  form  a  distinct  inheritance,  that  the  action  of  eject- 
ment is  possessory;  that  the  object  of  contention  must,  at  least, 
be  such  as  to  be  capable  of  actual  possession  from  the  delivery 
(a)  Opened      of  the  sheriff;   that  all  the  excavated  parts  would  be  of  an 


mines. 


(?)  2  Wms.  Saxmd.  252,  n.  7;  "West  (x)  Haward ».  Bamkes,  2  Burr.  1113. 

».  Treude,  Cro.  Car.  187;  SirW.  Jones,  See  Eaine  v.  Aldersou,  6  Scott,  691;  4 

22f-    _.  ,     .,         _  Bing.  N.  C.  702;  Scott «;.  Shepherd,  2 

(r)  Kmlyside  i/.  Thornton,  W.  Bl.  Bl.  392,  and  1  Smith's  Leading  Cases, 

Eep.  1111.  210,  as  to  the  distinction  between  tres- 

West  V.  Treude,  supra.  pass  and  case. 


(t)  Kinlyside  v.  Thornton,  2  "W.  Bl.  (v)  Bishop  of  Winchester  v.  Knight, 

nil;  Muskettw.  Hill,  5  Bing.  N.  C.  1  P.  W.  407;  Harker  «.  BirkbeoS,  1 

694 ;  Marker  v.  Kenriok,  13  C.  B.  188 ;  W.  Bl.  482 ;  3  Burr.  1556 ;  Eoberts  v. 

22  L.   J.,   N.   S.,    C.    P.    129.     See  Davey,  4  B.  &  A.  665. 

M'DonneUt).  M'Kinty,  lOIrishL.  Kep.  (z)  Thriscutt  v.  Martin,  3  Exoh.  454 ; 

514.  18  L.  J.,  N.  S.,  Exch.  291. 

(m)  Muskett  V.  Hill,  supra. 
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incorporeal  nature,  or,  at  any  rate,  would  become  part  of  the    Chap.  VIII. 
general  freehold.,  through  which  a  mere  right  of  way  would.be        ^'^'   ' 


permissible ;  and  that  all  the  portions  which  are  severed  instantly 
lose  the  character  of  land,  and  become  mere  personal  chattels. 
Such  an  action  would  certainly  not  seem  to  correspond,  in  such 
a  case,  with  its  exact  definition.  But  in  this,  as  in  some  other 
instances,  the  action  of  ejectment  has  been  carried  beyond  its 
original  limits.  It  has  been  expressly  decided,  that  such  an 
action  for  the  recovery  of  mines  may  be  supported  (a). 

It  w«uld  seem,  however,  to  be  doubtful  whether  such  an  (b)  .Unopened 
action  could  be  brought  to  recover  the  possession  of  unopened 
mines,  the  title  to  which  is  distiuct  from  that  to  the  surface.  In 
a  case  of  unopened  mines,  it  was  observed  by  Lord  Hardwicke, 
that  the  question  was  not,  whether  actual  entry  was  necessary, 
and  he  denied  that  without  entry  an  action  of  ejectment  could 
not  be  brought;  for  the  common  rule,  obliging  the  defendant 
to  confess  lease,  entry  and  ouster,  was,  in  law,  sufficient  to 
support  that  (J). 

It  has  also  been  seen  that  the  action  may  be  brought  for  tin 
bounds,  when  they  are  preserved  by  the  actual  working  of  the 
mines,  and  not  merely  claimed  by  cutting  turves. 

Although  an  ejectment  will  not  lie  for  a  bare  incorporeal 
hereditament,  yet  aU  the  rights  and  easements  of  that  "kind 
enjoyed  with  land  or  mines  may  be  recovered  with  the  subject 
matter  of  which  they  are  deemed  to  form  part  (c).  • 

On  the  trial  of  an  ejectment,  the  mesne  profits  may  now  be  Mesne  profits, 
recovered  down  to  the  time  of  verdict  (d). 

It  has  been  seen,  that  an  ejectment  cannot  be  brought  by  the 
lord  of  a  manor  for  the  mines  situate  in  the  lands  of  his  copy- 
hold tenant,  in  the  absence'  of  special  custom ;  for  though  the 
former  is  entitled  to  the  right  of  property,  the  latter  is  entitled 
to  the  right  of  possession  (e). 

It  has  been  decided,  that  such  an  action  will  not  properly  lie  Quiere,  may 
in  respect  of  a  licence  only  to  work  mines.     In  the  case  of  a  ejeotoentT^ 
Kcence,  an  action  of  this  kind  was  brought  for  the  recovery  of 
the  mines.     It  was  held  by  the  Court  of  Bang's  Bench,  that  a 
proviso  for  re-entry  was  not  less  applicable  to  a  licence  to  work 

.   (a)  Comyn  v.  Kyaeto,  Oro.  Jac.  130;  Proud,  II  M.  &  W.  33;  12  L.  X,  N. 

Wyld'soasejLa-wsons.  Williams,  cited  S.,  Exch.  227. 

Cro.  Jao.  150 ;  CuUen  v.  Rich,  Bull.  N.  (c)  Crocker  v.  Fothergill,  2  B.  &  Aid. 

P.  102;  Harebottle  v.  Placock,  Cro.  661,  per  Holroyd. 

Jac.   21 ;  Andrews  v.  Whittingham,  (<?)  1  Geo.  4,  o.  87,  s.  2 ;  and  Judi- 

Carth.  277;  1  Salfc.  255.  cature  Acts,  1873 — 75,  and  particularly 

(i)  Sayer  v.  Pierce,  1  Ves.  sen.  232.  Order  XVII.,  rale  2. 

See   Chap.    VI.,    and   WiDdnson   v.  («)  Lewis.w.  Branttwaite,  2  Barn.  & 

Ad.  437.     See  Chap.  II. 


334 


INJURIES   CONNECTED   WITH   MINING   OPERATIONS. 


Chap.  VIII. 
Sect.  6. 


5.  Trover. 


6.  Action  for 
use  and 
occupation. 


mines,  than  to  an  actual  demise  of  the  minerals,  because  under 
such  a  Kcence  works  might  be  effected,  and  a  corporeal  posses- 
sion had,  which  it  might  be  competent  for  the  grantor  to  reserve, 
but  that  such  an  instrument  did  not  confer  a  right  sufficient  to 
support  the  action  of  ejectment  (/). 

When  the  minerals  are  severed,  and  become  the  subject  of 
manipulation,  they  are  mere  personal  chattels,  like  the  trees 
which  are  severed  from  the  freehold,  and  an  action  of  trover 
wiU,  therefore,  be  maintainable  for  their  recovery  in  that  con- 
dition. This  form  of  action  has  been  often  adopted  to*  try  the 
right  to  mines  {g).  A  parol  licence  is  sufficient  for  this  action  (A), 
and  it  need  not  be  exclusive  with  respect  to  the  minerals  actually 
raised. 

The  change  of  chalk  into  lime,  it  seems,  may  be  sufficient  to 
defeat  the  action  («). 

The  ejectment  of  workmen,  and  the  refusal  to  allow  the  re- 
moval of  the  property,  do  not  amount  to  sufficient  evidence  of 
conversion,  in  the  legal  sense  (J).     Sed  queer e. 

An  action  of  trover  cannot  be  maintained  for  the  recovery  of 
a  certificate  or  voucher  of  a  person  being  entitled  to  certain 
shares  in  a  mining  association,  if  the  plaintifE  can  show  no  legal 
title  to  the  document  {k) ;  and,,  in  point  of  fact,  the  plaiutiiffi  in 
every  case  must  show  that  he  is  entitled  to  the  absolute  or  else 
to  some  special  property  in  the  thing,— this  circumstance  of 
property  in  the  plaintiff  being  the  very  foundation  of  the  action 
of  trover. 

An  action  for  use  and  occupation  was  held  to  be  maintainable, 
in  respect  of  a  shaft  or  down,  which  had  been  let  by  a  written 
agreement  not  under  seal,  if  the  defendant  could  be  considered  as 
having  taken  possession  of  the  shaft;  and  the  defendant  was  also 
held  liable,  under  those  circumstances,  to  all  the  rent  payable  to 
the  lessor  till  the  determination  of  his  tenancy,  and  whether  he 
had  continued  to  work  the  mine  or  not.  But  it  was  also  said, 
that  if  he  had  merely  caused  holes  to  be  dug,  and  had  them  fflled 
up  immediately,  with  a  view  to  ascertain  only  what  kind  of  a 
bargaiu  he  was  about  to  make  or  had  made,  such  acts  would  not 
amount  to  a  taking  of  possession  {I). 


. .  (/)  Doe  d.  Hanley  i>.  Wood,  2  Bam 
&  Aid.  739,  740. 

{g)  Wilson  v.  Mackreth,  Burr.  1825 , 
Hoe  V.  Taylor,  Moore,  355 ;  Player  v. 
Eoberts,  W.  Jones,  243;  CuUen  (Lord) 
v.  Rich,  Btdl.  N.  P.  102;  2  Str.  1142; 
Eowe  V.  Brenton,  8  Bam.  &  C.  737 ; 
Eowe  V.  Grerifell,  E.  &  M.  396. 


{h)  Northam  v.  Bowden,  24  L.  J., 
Exoh.  237;  11  Exoh.  Rep.  70. 

(i)  Thorogood  v.  Robinson,  14  L.  J., 
N.  S.,  Q.  B.  87. 

U}  Ibid. 

[k]  Dawson  «.  Rishworth,  1  Bam.  & 
Ad.  574. 

{I)  Jones  V.  Reynolds,  7  Carr.  &  P. 
335;  4  Ad.  &  E.  805. 
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Mines  may  also  be  taken  possession  of  under  the  writ  of    Chap.  VIII. 
elegit.     A  tenant  in  elegit,  it  is  true,  cannot  in  general  open        ^°'^'   ' 


mines  in  lands  of  which  he  has  taken  possession.  This  restric-  '^;  ^"*  °* 
tion,  however,  it  is  presumed,  would  not  apply  to  mines  forming 
a  separate  inheritance ;  for  such  an  exercise  of  power  would  not 
constitute  waste.  The  point,  however,  is  of  little  practical  impor- 
tance, as  it  can  rarely,  if  ever,  happen,  notwithstanding  the  recent 
extension  of  the  remedy,  that  such  a  temporary  tenant  would 
feel  justified  in  proceeding  to  open  mines. 

The  usual  agreement  or  covenant  to  refer  aU  disputes  to  8-  Arbitra- 
arhitration  will  not  be  allowed,  as  a  general  rule,  to  oust  the 
jurisdiction  of   the   superior  Courts;    nevertheless,  the  Court 
may,  at  its  discretion,  confine  the  parties  to  their  remedy  by 
arbitration  (m). 

In  a  lease  of  a  coal  mine,  the  lessee  covenanted  to  raise  at 
least  4,000  tons  of  coal,  and  it  was  agreed  that  any  difEerences 
arising  respectiag  any  covenant  should' be  settled  by  arbitration, 
with  mutual  covenants  to  obey  the  award,  and  not  to  bring  any 
action  or  suit  without  first  submitting  all  matters  to  arbitration. 
It  was  held,  that  these  provisions  could  not  be  pleaded  to  an 
action  for  not  raising  the  stipulated  quantity  of  coal  (n). 

But  by  the  Common  Law  Procedure  Act,  1854  (sect.  11),  it  is 
provided,  that  when  any  difEerences  are  agreed  to  be  decided  by 
arbitration  under  any  deed  or  instrument  in  writiag,  and  any 
action  or  suit  shall  be  commenced,  the  Court  or  a  judge,  on  the 
application  of  the  defendants,  after  appearance  and  before  plea 
in  answer,  and  on  being  satisfied  that  no  sufficient  reason  exists 
for  not  referring  the  matter  to  arbitration,  and  that  the  defen- 
dants were  and  still  are  ready  to  concur  in  aU  acts  necessary  for 
that  purpose,  may  order  aU  proceedings  to  be  stayed  on  such  terms 
as  to  costs  and  otherwise  as  the  Court  or  judge  may  think  fit,  with 
power  to  discharge  or  vary  any  such  order.  He  may  also  direct 
arbitrations  ia  matters  of  account  before  trial,  and  also  at  the 
trial,  when  the  issues  of  fact  are  left  to  his  decision.  And  under 
the  Judicature  Acts,  1873 — 1875,  and  orders  and,  rules  there- 
Tmder,  especially  Order  XXXYI.,  additional  powers  and  facilities 
of  reference  are  provided. 

Equitable  defences  could  for  the  first  time  be  made  to  actions  9.  injunction, 
at  law,  and  injunctions  granted  in  such  actions,  under  the  Com- 
mon Law  Procedure  Act,  1854. 

{m)  WilleSford  v.  Watson-,  L.  E.,  14  v.  Aveiy,  8  Exoh.  Eep.  487;  lb.  497  ; 

Eq.  572,  stated  more  fully  infra.  22  L.  J.,  Excb.  157 ;  lb.  287  ;  25  lb. 

(«)  Horton  v.  Sayer,  4  Hurl.  &:  N.  308 ;  5  H.  L.  Cas.  811. 
643 ;  29  L.  J.,  Exoh.  28.     See  Scott 
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Chap.  VIII.  In  an  action  for  treach  of  covenant  of  a  lease,  the  defendant 
'—1 pleaded  an  agreement,  under  which  the  lease  was  to  be  sur- 
rendered on  certaia  terms  which  had  been  fulfilled  on  his  part, 
and  that  he  was  ready  to  surrender  the  lease.  But  the  plea  was 
overruled,-  on  the  ground  that  a  Court  of  equity  would  not 
enforce  its  remedy  without  compelling  a  surrender  in  writiag, 
and  that  a  Court  of  common  law  had  no  power  for  that 
purpose  (o). 

A  Court  of  law  would  not  allow  an  equitable  defence  when 
the  efEect  would  be  to  carry  the  judgment  farther  than  a  Court 
of  equity  would  have  decreed  {p),  nor  in  cases  where  it  does  not 
appear  that  there  is  any  ground  for  relief  in  a  Court  of  equity, 
nor  where  the  relief  would  be  substantially  different  {q),  nor 
where  the  redress  given  would  not  in  a  Court  of  equity  be  abso- 
lute, but  only  conditional. 

The  act  17  &  18  Yict.  c.  125,  s.  79,  expressly  provides,  that  ia 
all  cases  of  breach  of  contract  or  other  injxiry,  where  the  party 
injured  is  entitled  to  maintain  and  has  brought  an  action,  he  may 
claim  a  writ  of  injunction  against  the  repetition  or  continuance  of 
such  breach  of  contract,  or  other  injury,  or  the  committal  of  any 
breach  of  contract  or  injury  of  a  like  kind  arising  out  of  the 
same  contract,  or  relating  to  the  same  property  or  right,  and  he 
may  also  in  the  same  action  include  a  claim  for  damages  or 
other  redress. 

An  injunction  would  not  have  been  granted  under  this  act, 
unless  a  Court  of  equity  would  have  granted  a  perpetual  in- 
junction (r) ;  nor  where  a  plaintiff  has  an  adequate  remedy  by 
action ;  nor  in  doubtful  cases,  where  there  is  no  appeal  from  a 
Court  of  law,  and  an  injunction  might  be  applied  for  in  a  Court 
of  equity  (s). 

However,  now,  under  the  Judicature  Acts,  all  the  above- 
mentioned  restrictions  upon  equitable  pleading  at  law  and  upon 
the  granting  of  the  remedy  of  injunction  by  the  Common  Law 
Courts  have  been  swept  away ;  and  any  Common  Law  Division 
may  now  grant,  and  is,  compellable  to  grant,  such  remedies,  and 
in  the  like  circumstances,  and  for  the  like  (and  no  stronger) 
grounds,  as  the  Courts  of  equity  would  formerly  have  granted, 
and  as  any  Equity  Division  stUl  continues  to   grant  them. 

(o)    The    Mines    Eoyal    Society   v.  {q)  Hunter  v.  Gibbons,  and  Dudley. 

Magnay,  10  Exch.  R.  489;  24  L.  J.,  v.  Gibbons,  1  Hurl.  &  N.  459;  26  L. 

Exch.  7.  J.,  Excb.  1. 

[p)  Wood  41.    The   Copper   Miners  (r)   Wood  v.   The    Copper   Miners 

Company,  17  Com.  B.  561 ;  25  L.  J.,  Company,  17  0.  B.  561 ;  Jeffs  i;.  Day, 

C.  P.  166 ;  The  Mines  Boyal  Society  L.  E.,  1  Q.  B.  374. 

V.  Magnay,  supra.  («)  Sutton  v.  South  Eastern  Railway 

Co.,  L.  R.,  1  Exch.  32. 
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Therefore,  now  an  equitable  defence  may  be  pleaded  in  every  Chap.  VIII. 
action,  wlietlier  the  same  defence  is  conclusive  upon  the  merits  ^°'^' 
or  not,  and  every  equitable  remedy,  whether  by  injunction  or 
otherwise,  may  likewise  now  be  granted  in  and  by  a  Common 
Law  Division.  What  the  equitable  remedies  were,  and  upon 
what-  grounds,  and  subject  to  what  restrictions  or  qualifications, 
they  were  issued,  it  follows  next  to  consider. 


Sub-Sect.  2. — The  Eqidtahle  Remedies. 

(1.)  Injunction, — 

(a)  Issues  against  continuing',  and  also, against  threatened, 

Damage. 

(b)  Injunction  together  witli  or  in  lieu  of  Damages. 

(o)  Times    at  ■which   an    Injunction  -will  be   granted, — not 

usually  until  the  Trial  of  the  Action, 
(d)  Reasons  for  refusing  an  Injunction  against  Mining  Enter- 
prises before  Trial. 
(2.)  Action  for  Account, — Against  whom  and  in  -what  Cases  it  Hes. 
(3.)  Arbitration, — In -what  Cases  the  Submission  excludes  the  ordinary- 
Jurisdiction,  and  in  -what  Cases  not. 
(4.)  Specific  Enforcement  of  Covenant. 

[Specific  Performance  (see  Chapter  IX.,  Sects.  2  and  3).] 
(5.)  Appoiutment  of  Receiver  and  Manager.  ■ 

(6.)  Eoreplosure. 
(7.)  Declaration  of  Rights. 
County  Court  Jurisdiction. 

Courts  of  equity  long  ago  adopted  the  practice  of  giving  (i.)  Injunc- 
relief,  in  certain  eases,  by  injunction,  to  restrain  persons  from    ^°^' 
working.' mines.     This  remedy  was  always  obtainable  in  eases  of 
waste.     It  was  extended  to  trespasses  in  mining  cases,  for  the 
purpose  of  preventing  irreparable  mischief  (^). 

This  right  has  been  extended  to  restrain  the  taking  of  valuable  (a)  Cases  in 
stones,  or  nodules  of  clay  used  for  making  cement,  and  found  ^medyis^ 
on  the  sea  beach  (t«)  ;  to  restrain  waste  by  a  copyholder,  at  the  available, 
instance  of  the  lord  {x)  ;  to  prohibit  an  owner,  who  has  a  limited 
right  to  take  stone  from  a  quarry  in  the  land  of  another  owner, 
from  abusing  his  privilege  {y) ;  and  to  prevent  a  tenant  from 
removing  mineral  substances  deposited  in  a  pool  (z). 

in  the  last  case  it  was  said  by  Lord  Eldon  that  throughout 
Lord  Hardwieke's  time,  and  down  to  that  of  Lord  Thurlow,  the 

(*)  Gibson  I'.  Smith,  Bam.  Ch.  Eep.  102;  Clo-wes  «.  Beck,  20  L.  J.,  C.  C. 

497;  -Player  v.   Roberts,   W.   Jones,  505;  13  Beav.  347. 

242 ;  Anon.,  Amb.  209;  Grey «.  Duke  [u)  Earl  Co-wper  ii.  Baker,  17  Ves. 

of  Northumberland,   13  Ves.  236 ;    17  128.   ' 

Ves.  281;   Mitchell  11.   Dors,  6  Ves.  [x]  Richards  «.  Noble,  3  Mer.  673. 

147;  Whitfield  «!.Be-wit,  2P.W.240;  \t/)  Thomas  r.  Oakley,  18  Ves.  184. 

Flamang'scase,  cited7Ves.  308;  Nor-  (a)  Thomas    «-.   Jones,    1  Y.   &  C. 

-way  V.  RoTfce,  19  Ves.  144;  Field  v.  C.  0.  510. 
Beaumont,   1  S-wanst.   208 ;    3  Madd. 
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Chap.  VIII.  distinction  tetween  waste  and  trespass  was  acknowledged.  The 
^^'^'  ^'  case  m  which  Lord  Thurlow  first  hesitated  (a)  was  that  of  a 
person  who,  having  a  close  demised  to  him,  began  to  get  coal 
there,  but  continued  to  work  under  the  contiguous  close,  belong- 
ing to  another  person.  It  was  held,  the  former,  as  waste,  could 
be  restrained,  but  as  to  the  close,  not  demised  to  him,  it  was 
a  mere  trespass ;  and  the  Court  did  not  interfere.  But  Lord 
Thurlow  must  have  changed  his  opinion,  on  the  ground  that  the 
defendant  was  taking  the  substance  of  the  inheritance,  and 
granted  the  injunction  (b). 

An  injunction  to  prevent  waste  will  not  be  granted  against  a 
person  in  possession  at  the  instance  of  an  adverse  claimant  of 
the  estate,  unless  the  acts  amount  to  flagrant  spoliation.  If  the 
claimant  is  a  stranger,  without  any  colour  of  right,  he  will  be 
left  entirely  to  his  remedy  at  law,  unless  the  destruction  of  the 
estate  is  threatened  (c).  On  the  other  hand,  the  person  in 
possession  will  be  entitled  to  an  injunction  against  an  adverse 
claimant  when  his  acts  are  injurious  to  the  inheritance — as  by 
cutting  down  trees,  and  cutting  out  sods  (d). 

The  same  law  appHes  to  mines,  the  injury  to  which  is,  in  fact, 
more  irreparable  than  in  the  case  of  timber.  Trees  may  grow 
again ;  but  nature  will  not  restore  the  minerals. 

The  tendency  of  the  later  authorities  is  to  abolish,  in  cases  of 
injunction,  the  old  distinction  between  waste  and  trespass  (e). 
(b)  Injtmction  By  the  Chancery  Amendment  Act,  1858  (/),  commonly  called 
out  damages.'  Lord  Caims'  Act,  the  Court  obtained  power,  in  all  applications 
for  injunction  against  any  breach  of  covenant,  contract  or  agree- 
ment, or  against  the  commission  or  continuance  of  any  wrongful 
act,  or  for  the  specific  performance  of  any  covenant,  contract  or 
agreement,  to  award  damages  to  the  party  injured,  either  in 
addition  to,  or  in  substitution  for,  such  specific  performance. 
The  damages  might  imder  that  act  either  be  assessed  by  the 
Court,  with  or  without  a  jury,  or  by  a  jury  in  one  of  the  superior 
Courts  of  Common  Law;  and  now  under  the  Judicature  Acts, 
1873 — 1875,  the  powers  of  the  Equity  Division  to  assess  damages 
are  considerably  enlarged,  and  are  in  fact  become  as  extensive 
as  in  the  Common  Law  Divisions.  And  the  Equity  Division 
may  now  award  damages  in  cases  where  there  was  no  ease  either 
for  an  injunction  or  for  specific  performance ;  and  whenever  it 
does  award  damages,  with  or  without  any  other  redress,  it  may 

(«)  Mogg  V.  Mogg,  2  Dick.  670.  {d)  Lo-wndes  v.  Bettle,  33  L.  J.,  Ch. 

(S)  See  Haigh  i).   Jaggar,   2  Coll,  451. 

C.  0.  231.  (c)  Ibid, 

(c)  Talbot  r.  Hope-Scott,  4  K,  &  J,  (/)  21  &  22  Vict.  c.  27. 

96,  135.                                            ,  ' 
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either  ascertain  tlie  damages  ty  an  inquiry  in  chambers,  or  it   Chap.  VIII. 
may  direct  the  same  to  be  assessed  by  a  jury  to  be  summoned  ^" 


for  that  putpose,  as  upon  a  writ  of  iaquiry. 

When  a  breach  of  covenant  is  threatened,  and  has  been  partly 
executed,  the  Court  will  award  damages  in  respect  of  what  has 
already  been  done  (g). 

In  Attorney-General  v.  Tomline  {h),  after  deciding  that  an 
encroachment  m^ade  by  a  copyholder  on  the  waste  of  the  manor 
was  an  accretion  to  the  origuial  copyhold  holding  (»'),  an  iuj  unc- 
tion, with  damages,  was  issued  against  the  lord  of  the  manor  to 
restraia  him  from  entering  and  digging  coprolites  (there  being  no 
special  custom  to  do  so)  in  the  copyhold  holding.  Eventually, 
in  that  case,  the  parties  divided  the  proceeds  of  the  coprolites 
between  them,  but  it  was  thrown  out  by  the  Court  (Fry,  J.), 
that  the  proper  measure  of  damage  was  the  gross  amount  pro- 
duced by  the  sale  of  the  coprolites,  less  the  expenses  of  the 
working,  and  such  a  sum  by  way  of  profit  as  would  have 
induced  a  stranger  to  undertake  the  working. 

In  a  case  where  a  bUl  was  brought  for  an  injunction  to  protect  (o)  Time  of 
coal  mines  from  injury  by  water  flowing  from  another  coal  mine,  inimiotion. 
the;  Court  granted  the  motion,  and  restrained  the  defendants 
feotn.  working  their  mines  in  any  places  which  might  injure 
or  endanger  the  plaintifE's  mines  until  answer  or  further  order. 
There  was  no  direction  for  a  trial  at  law.  Evidence  was  after- 
wards entered  into,  and,  on  the  hearing  of  the  cause,  the  Court 
refused  to  make  the  injunction  perpetual,  until  the  plaintiff  had 
eStabKshed  his  right  at  law.  The  bill  was  retained  for  a  year, 
with  liberty  to  the  plaintiffi  to  bring  an  action,  and  the  injunc- 
tion was  continued  in  the  interval  (y). 

■  In  cases  of  a  pressing  nature  an  injunction  may  be  obtained 
on  motion  only,  and  before  the  answer  or  defence  bf  the  defen- 
dant is  put  in.  The  bill  must,  in  such  cases,  have  been  actually 
filed,  and  must  have  been  supported  by  proper  and  sufficient 
affidavits,  showing  an  actual  or  threatened  interference;  and 
now  the  writ  nfust  have  been  issued,  but  no  statement  of  claim 
or  other  pleading  need  have  been  delivered. 

But  a  distinction  has  always  been  observed  with  respect  to  the 
hasty  disturbance  of  mines  in  active  operation.  Mining  opera- 
tions- may,'  in  general,  be  prevented  without  much  permanent 
injury  even  to  the  rightful  owner,  when  no  expenditure  has 

in)  Hindley   v.   Emeiy,   35  L.   J.,  L.  R.,  7  0.  P.  1. 
Ch.  6;  1  LawEep.,  Eq.  52.  {j)  Duke  of  Beaiafort  v.  Morris,  6 

(A)  L.  R.,  6  Ch.  Div.  750.  Hare,  340.  ■  See  also  Thomas  «.  Jones, 

■  {»)  See  also  Andrews  v.  Hailes,  2  E.  1  Y.  &  C.  C.  C.  610  ;  Crompton  v. 
&  B.  349;   Whitmore  v.  Humphries,  Lea^  L.  R.,  19  Eq.  115. 

z  2 
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Chap.  viii.   been  incurred,  and  when  no  extensive  preparations  have  been 

"  made.     But  the  nature  of  mining  requires  that  the  works  should 

he  kept  in  a  constant  state  of  repair  and  activity,  and  an  injunc- 
tion for  causing  such  operations  to  be  at  once  suspended  might 
produce  a  fatal  injury,  both  with  respect  to  the  costs  of  re-com- 
mencing the  suspended  operations,  and  with  respect  to  rival 
ownerships,  by  which  the  most  favourable  opportunity  for  dis- 
posing of  the  produce  might  be  lost.  As  a  general  rule,  there- 
fore, the  Court  wiU  not  interfere  by  injunction,  on  motion,  and 
before  the  cause  is  fully  heard,  in  cases  where  there  has  been 
either  great  expenditure  or  great  delay  (k).  Delay  alone, 
without  much  expenditure,  will  of  itself  sufficiently  justify  the 
Court  ia  withholding  the  summary  application  of  a  remedy 
which  is  required  to  be  sought  for  at  once,  and  in  the  acquisition 
of  which  unusual  facilities  are  afforded  by  the  Court.  The  only 
groimd  for  so  strong  a  measure  is,  that  a  denial  of  it  might  be 
attended  with  irreparable  mischief.  If  persons  are  not  prompt 
in  proclaiming  this  mischief,  the  circumstance  may  be  con- 
sidered either  to  refute  the  extent  of  the  injury,  or  their-  title  to 
redress  (/). 

In  one  case  it  was  observed  by  Lord  Eldon,  that  the  grantees 
had  actually  worked  the  mines  from  1808  till  1816,  when  the 
action  of  trespass  was  commenced — and  that  action  was  not 
brought  to  trial  till  1817.  If  the  defendants  had  filed  a  bill  to 
stay  the  working  of  the  mines,  the  Court  must  have  refused  an 
injunction  to  parties  who  had  permitted  these  operations  to 
proceed  from  1808  till  1816,  without  interruption.  To  stop  the 
working  of  a  coal  mine  was  a  serious  injury ;  and  the  expen- 
diture incurred  in  the  course  of  eight  years  would  raise  an 
equitable  ground  to  prevent  the  hasty  interference  of  the  Court. 
The  defendants  would  have  been  directed  Gist  to  bring  an 
action,  and  to  return,  when  the  result  of  the  trial  had  enabled 
the  Coiirt  better  to  deal  with  the  application  (m). 

In  another  case,  the  time  of  delay  amounted  to  two  years — 
and  the  injunction  was  refused  («)  on  an  interlocutory  appli- 
cation. 

When  a  special  iajunction  is  granted,  it  is  for  the  purpose  of 
immediately  protecting  the  rights  of  those  interested  iu  the  pro- 
perty.    But  whether  issued  in  the  first  instance  or  not,  it  will 

{k)  Anon.,  Ajub.  209  ;  Greyj;.  Buke  &J  462 

of  Northumberland,  13  Ves.  236 ;  17  (I)  Parrott  v.  Palmer,  3  My.  &  K. 

Ves.   282 ;   Birmingham  Canal   Com-  632. 

pany  v.  Lloyd,'  18  Ves.  515;  Field  v.  Im)  Field  v.   Bea-umont,  1  Swanst. 

Beaumont,  1  Swanst.  208 ;  3  Madd.  204. 

J°^»',j"T/.,-^^i^'T°^*  "•  ^^^^'  1  ^^™-  {«)  Birmingham  Canal  Company  v. 

&  Aid.  247 ;  Pollard  v.  Clayton,  1  Kay      Lloyd,  18  Vei.  515. 
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be  incumtent  on  the  plaintiff,  upon  the  hearing  of  the  cause,  to   Chap.  VIII. 
show  just  grounds  for  the  relief  being  granted  or  continued.  '^'  ^' 

The  Court  may  then  proceed  to  the  final  decision  of  the  ques- 
tion, and  the  circumstances  of  delay  or  other  neglect  on  the 
plaintiff's  part,  which  would  he  fatal  to  his  interlocutory  appli- 
cation, would  not  necessarily,  or  even  probably,  be  fatal  also  to 
his  case  on  the  final  hearing  thereof. 

If  there  were  any  unnecessary  delay  in  the  plaintiff  in  trying 
an  action  directed  to  be  tried  at  law,  this  delay  would  in  itself 
form  just  grounds  for  dissolving  an  injunction.  Thus,  in  the 
case  of  Gfrey  v.  The  Duke  of  Northumberland,  it  was  observed  by 
Lord  Eldon,  after  noticing  that  the  action  at  law  had  miscarried 
by  means  of  an  error  in  pleading,  in  making  the  defendant  a 
tenant  in  fee  instead  of  a  tenant  for  life,  that  the  merits  of  the 
question  had  not  been  tried  from  the  fault  of  the  plaintiff,  which 
presented  a  strong  case  for  dissolving  the  injunction;  unless 
some  means  of  procuring  a  speedy  trial  could  be  insured,  he 
should  dissolve  it  (o). 

It  must  always  require  a  strong  case  on  the  part  of  the 
plaintiff  to  demand  the  interference  of  the  Court  by  injunction 
in  cases  of  trespass  by  the  working  Of  mines.  The  remedy 
cannot  be  administered  on  every  occasion  of  injury.  There 
must  exist  an  urgent  necessity  for  so  strong  a  proceeding;  if 
otherwise,  the  parties  will  be  left  to  their  remedies  at  law  {p). 

A  motion  was  made  before  Lord  Hardwicke,  to  restrain  a  (d)  Eeasona  ' 
lessee  from  working  a  coal  pit  irregularly  and  detrimentally  to  i^i^ction^ 
the  lessor.    The  Chancellor  refused  the  injunction,  and  observed,  ™itil  merits  of 
that  the  Court  grants  injunction  to   stay  the  working  of   a 
colliery  with  great  reluctance,  from  the  great  inconvenience  it 
occasions,  and  that  it  never  will  do  it  but  where  there  is  a 
breach   of    an    express    covenant  or  an  uncontroverted   mis- 
chief (g'). 

In  another  case,  it  was  observed  by  Lord  Eldon,  that  the  act 
of  stopping  a  coUiery  about  to  be  wrought  might  possibly,  with 
reference  to  rival  ownerships,  be  the  means  of  making  it  abso- 
lutely improductive  twelve  months  afterwards,  when  it  was  to 
be  wrought.  The  injunction  was  refused  after  the  delay  of  two 
years  (r). 

In  another  case,  the  same  judge  observed,  that  inconceivable 
mischief  might  ensue  from  upholding  the  injunction  too  long, 

fo)  17  Ves.  281.  (?)  Clavering  v.  aavering,  2  P.  W. 

Ip)  ElmMrst  v.  Spencer,  2  Mao.  &  388. 

Gr.  45;  M'Curdy  v.  Noak,  17  L.  J.,  [r)  Binningham  Canal  Company  i'. 

N.  S.,  C.  C.  165.  Lloyd,  18  Ves.  515. 
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Chap.  VIII.    as  the  value  of  the  opportunity  of  working  a  coal  mine,  if  lost', 
^^'^"  ^"       might  nsTer  be  reooYered,  especially  if  it  was  contiguous  to 


other  miaes  belonging  to  the  same  person ;  and  the  iuterposition 

of  the  Court  must  be  with  a  considerable  pressure,  that  on  the 

part  of  the  plaintifE  there  should  be  no  delay  in  goiag  to 

trial  (s). 

In  granting  or  refusing  an  iujunction  the  efEect  of  which  will 

or  may  be  to  stop  or  seriously  incommode  mining  operations, 

it  is  doubtful  how  far  the  Court  would  at  the  present  day  be 

influenced  by  such  considerations  of  public  convenience  and 

relative  or  comparative  injury  as  appear  to  have  weighed  with 

Lord  Eldon  in  the  cases  above  cited.     At  the  most,  it  may  be 

said,  that  these  considerations  weigh  with  the  Court  upon  an 

interlocutory  application,  when  the  merits  of  the  case  and  the 

respective  rights  of  the  parties  are  not  as  yet  known  to  the 

Court ;  but  that  upon  the  final  hearing  of  the  cause,  or  at  the 

trial  of  the  action,  they  receive  the  very  slightest   possible 

weight  {t),  and  no  weight  at  all  when  the  mine-owner  asserts 

or  claims  a  right  to  repeat  the  wrongful  or  injurious  act  {u). 

On  the  other  hand,  if  there  is  no  such  assertion  of  right,  and 

if  the  damage  is  slight  and  is  compensable  by  a  money  payment, 

and  especially  if  it  has  been  the  result  of  accident  rather  than 

of  wilful  purpose  or  of  negligence,  the  Court  will  in  general 

refuse  to  grant  an  injunction,  and  will  give  damages  in  lieu  of 

No  injunction  it.     Thus,  in  Cooke  V.  Forbes  {x),  it  was  stated  that  it  is  no 

inadvertent      a-nswer  to  a  complaiat  by  a  manufacturer  of  a  nuisance  to  his 

and  non-         trade  to  sav  that  the  injury  is  felt  only  by  the  delicate  nature 
recurrent.  t>         i         •  -^      •/ 

of  the  manufacture.     But  the  circumstance  that  the  injury  is 

accidental  and  occasional  only,  that  careful  precautions  are 
taken,  and  that  there  is  no  exceptional  risk  such  as  arises  from 
the  storage  of  gunpowder  or  highly  inflammable  materials,  are 
grounds  for  refusing  an  injunction  and  leaving  the  plaintiff  to 
his  remedy  by  action.  And  when,  as  in  that  case,  a  manufac- 
turer of  cocoa-nut  matting,  using  chloride  of  tin  in  his  bleaching 
liquid,  complained  of  injury  to  his  fabrics  by  reason  of  the 
chloride  of  tin  being  discoloured  by  sulphuretted  hydrogen 
thrown  off  by  the  defendant  in  a  manufacturing  process  carried 
on  upon  adjoining  premises,  and  the  evidence  showed  that, 
owing  to  the  defendant's  precautions,  on  three  occasions  only 

[s)  Grey  v.  Duke  of  Northumber-  194;  and  Att. -G-en.  v.  Mid  Kent,  &c. 

land,  17  Ves.  281.  Eailway  Co.,  L.  E.,  3  Cli.  App.  100. 
_      (*)  Eaphael  v.  Thames  "Valley  Eail-  («)  Pennington  v.  Brinsop  Hall  Coal 

vra.j  Co.,  L.  E.,  2  Eq.  37 ;  2  Ch.  App.  Co.,  W.  N.  1877,  p.  143. 
147;  Att.-Gen.  v.  Ely,  &o.  Eailway  Ix)  L.  E.,  5  Eq.  166. 

Co.,  L.  E.,  6  Eq.  106;  4  Ch.  App. 
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had  any  appreciable  escape  taken  place,  and  then  only  from   Chap.  VIII. 
accidental  defects,  which  were  immediately  remedied,  an  injunc-      ^^°^"  ^' 
tion  was  refused,  hut  without  prejudice  to  an  action  at  law. 

When  mines  are  ia  danger  of  being  ruined  before  the  esta- 
blishment of  any  rights  relating  to  them,  the  Court  wiU  entertain 
an  action  in  the  nature  of  a  biU.  of  quia  timet,  for  quietiag  the 
owners  in  the  enjoyment  of  their  rights,  and  wiQ  establish  them 
by  decree  [y). 

It  has  been  seen,  that  mining  is  considered  as  a.  species  of  p-)  Action 
trade.  A  biU.  in  equity,  therefore,  may  be  brought  for  an  °^  ^<=°°'™  • 
account  of  the  profits  (2). 

A  bin  for  an  injunction  is  generally  sustained  in  connection 
with  an  account.  But  in  mining  cases  an  account  may  be 
decreed  when  the  injunction  is  refused  (a). 

The  remedy  of  account  has  been  grounded  generally  on  the 
expediency  of  preyenting  multiplicity  of  suits.  The  satisfaction 
of  damages  alone  is  not,  or  at  least  was  not,  within  the  province 
of  the  Court ;  but  it  presumed  and  stUl  presumes,  when  waste  is 
committed,  that  it  wiU  be  repeated  (5) . 

The  same  rule,  with  respect  to  delay,  applies  to  an  account. 
If  a  claimant  looks  on  for  a  long  period,  and  witnesses  great 
expenditure  by  other  claimants,  without  objection,  he  will  be 
entirely  left  to  his  remedy  at  law  (c). 

An  owner  of  a  coal  mine  made  a  lease  0^  it  to  a  trustee,  in  Lies  against 
trust- for  five  other  persons,  in  equal  shares.     The  lessee  entered  a^^oTstuis 
and  worked  the  mine,  which  some  time  afterwards  became  un-  qf ^  tmstent 
profitable,  and  was  abandoned.     The  lessee  was  insolvent ;  and  dants. 
the  lessor  brought  a  bill  against  him  and  the  five  partners  for 
the  rent,  and  insisted  that  as  the  cestuis  que  trust  were  to  have 
the  profits  while  the  lease  continued  to  be  a  beneficial  one,  it 
was  reasonable  they  should  also  bear  the  loss  occasioned  by  it. 
The  Master  of  the  Rolls  was  of  opinion,  that,  as  an  action  at 
law  lay  against  the  lessee  only,  the  landlord  was  debarred  of 
any  remedy  against  any  other  person ;  and  that  as  the  landlord 
gave  credit  entirely  to  the  lessee,  and  made  choice  of  him  as  the 
person  liable  for  the  rent,  the  biU.  ought  to  be  dismissed  as 
against  the  partners.     But  this  decision  was  reversed  by  Lord 

(y)  Lord  Falmouth ».  Lmys,  Moseley  Pulteney  v.  Warren,  6  Ves.  89 ;  Nor- 

87;   Story,   Eq.  Jur.   860;   Sayer  v.  way  v.  Bowe,  19  Ves.  144;  Eowe  v. 

Keroe,  1  Ves.  232.  Wood,  2  Jao.  &  W.  S59. 

(z)  Bishop  of  Winchester  v.  Enight,  (a)  Parrott  v.  Palmer,  3  My.  &  K. 

1  P.  W.  406 ;  Whitfield  v.  Bewit,  2  P.  632. 

W.  240;  Jesus  College  v.  Bloome,  3  [b)  3  Atk.   262;  Lee  ■«'.   Alston,   1 

Atk.  262;  Amb.  54;  Parrott ».  Palmer,  Bro.  C.  C.  194;  Bishop  v.  Church,  2 

3    My.   &   K.  .632;    Story  «>.    Lord  Ves.  104;  Yates  «;.  Hambley,  2  Atk. 

Windsor,  2  Atk.  630  ;  1  Ch.   Oa.  34  ;  362  ;  Smith  v.  Cooke,  3  Ibid.  381. 

Claveiing  v.  Westley,  3  P.  W.  402  ;  (c)  Parrott  v.  Palmer,  supra. 
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Cmv.  VIII.    Taltot,  on  appeal;  and  it  was  decreed  that  an  account  should 

"  he  taken  of  the  amount  of  rent  and  sums  due  to  the  lessor; 

which  was  to  be  paid  to  him  by  the  lessee;  and  in  case  of 
his  default,  that  an  account  should  be  taken  for  the  purpose  of 
showing  whether  the  lessee  had  sufficient  monies  of  the  partners 
remaining  in  his  hands  to  answer  their  shares  of  what  should  be 
found  due  to  the  plaintiff,  and  if  the  lessed  had  not  sufficient, 
that  the  other  defendants  should  pay  the  amount  to  the  plaintiff, 
according  to  their  respective  shares  ((^). 

When  mines  are  in  the  possession  of  assignees,  or  one  of 
many  persons  entitled  to  share  in  the  profits,  all  the  reasonable 
expenses  incurred  in  the  management  of  the  concern  will  be 
allowed  in  taking  the  account  (e). 
Lies  against  A  bill  for  an  account  may  be  brought  by  the  owners  or  lessees 
°  '  of  mines  against  their  agents ;  and  if  there  are  mutual  accounts, 
the  Court  will  restrain  all  proceedings  at  law,  and  direct  the 
whole  accounts  to  be  taken  in  equity.  In  one  case,  the  agent 
had  received  a  regular  salary  previous  to  his  dismissal.  He 
afterwards  brought  an  action  for  his  wages  against  his  former 
employers.'  The  latter  filed  a  bill  to  stay  proceedings,  and  for 
an  account,  alleging  the  receipt  of  various  sums  by  the  agent, 
which  had  not  been  accounted  for.  The  defendant  admitted 
the  existence  of  mutual  accounts.  But  it  was  contended  for 
him,  that  the  whole  question  depended  upon  the  amount  of 
compensation  to  be  given  to  him  for  his  services,  and  was  a 
question  for  a  jury.  It  was  held,  however,  by  the  Court  of 
Exchequer,  that  if  it  should  become  necessary  to  try  the  question 
before  a  jury,  the  Court  could  direct  an  issue.  If  the  action 
proceeded,  it  would  have  ended  in  a  reference.  The  master 
was  as  good  a  judge  of  the  matters  in  issue  as  a  jury  could 
te(/). 
Plaintiff  must  But  a  bill  for  an  account  will  not  be  supported  unless  the 
sion.  plaintiff  does  some  act  to  show  his  possession. 

A  lease  was  made  of  a  coalfield,  but  no  possession  was  taken, 
of  it  by  the  lessee.  The  defendant,  who  was  the  owner  or  lessee 
of  adjoining  mines,  was  charged  by  the  plaintiff  with  taking 
coals  from  the  land  included  in  his  lease.  There  were  also  dis- 
putes arising  from  a  confusion  of  boundaries.  Lord  Hardwicke 
said,  it  was  difficult  to  go  through  with  an  action  at  law  ki  ease 
of  an  account  of  the  profits  of  coal  mines ;  and,  therefore,  the 

(^  ClaTeringi'.  Westley,  Clayering  (e)  Scott  v.  Nesbitt,  U  Ves.  445,  per 

V.  Eeed,  3  P.  W.  402 ;  Reg.  Lib.  A.  Lord  Eldon 

1735,  Fol   526.     See  remarks  on  this  {/)  Create  v.   Penprase,    1   Jurist, 

case,   Walters  v,  Tbe  Northern  Coal  840,  Ex.  Eq. ;  2  You  &  0  527 
Mining:  Company,  25  L.  J.,  Ch.  640. 
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Court  would  go  farther  than  in  other  cases.  But  the  bill  was  Chap.  VIII. 
the  same  as  a  hill  for  an  account  of  rents  and  profits  of  an  estate,  ^^'^'  ^' 
which  cannot  be  maintained  merely  on  a  legal  title,  unless  there 
is  infancy  or  something  in  the  way,  so  that  no  recovery  could 
he  obtained  without  it.  An  ejectment  would  have  determined 
the  right  J  and  if  the  bill  had  been  merely  on  account  of  the 
profits,  it  must  have  been  dismissed ;  but  being  to  ascertain  the 
boundaries,  the  plaintiff  might,  if  he  recovered,  want  that  relief ; 
and  then  if  leave  were  given  to  bring  an  ejectment  abstracted 
from  the  direction  of  the  Court,  he  must  bring  a  new  bill ;  and 
if  it  were  dismissed  entirely,  he  would  be  deprived  of  an  injunc- 
tion if  wanted.  The  biU.  was  then  directed  to  be  retained  for  a 
year,  with  liberty  for  the  plaintiff  to  bring  an  action  of  eject- 
ment (g). 

The  mine,  in  the  above  case,  formed  a  possession  distinct  from 
that  of.  the  surface.  If  it  had  not  been  distinct,  the  objection 
could  not  have  been  raised,  unless  it  was  also  applied  to  the 
general  inheritance. 

A  bill  for  an  account  may  be  brought  by  the  mortgagor  of  iies  against 
mines  against  a  mortgagee  in  respect  of  the  proceeds  arising  ^  S^t 
during  the  period  of  his  possession.     In  such  cases,  the  mort-  partner,  &c. 
gagee  must  account,  not  only  for  what  he  has  actually  received, 
but  for  what  he  might,  but  for  his  gross  mismanagement  or 
wilful  neglect,  have  received  (k).     But,  as  we  have  already  seen, 
he  will  not  he  liable  to  account  for  any  supposed  benefits  which 
might  have  resulted  from  any  speculations  in  improvement,  or 
from  a  more  extensive  scale  of  expenditure  than  is  required  from 
a  prudent  owner.     When  the  expenditure  is  proper,  but  un- 
profitable, interest  wiU  be  allowed  («). 

The  remedy  of  account  between  partners  will  be  more  fully 
considered  hereafter.  It  -is  suflacient  here  to  mention  that  a 
partner  will  not  be  bound  to  account  in  so  particular  a  manner 
as  a  mortgagee  (k),  for  the  acts  of  the  former  are  identified 
with  those  of  his  co-partners,  who  must,  in  due  time,  take 
measures  for  controlling  his  imprudent  operations,  and  must, 
as  in  other  respects,  endure  the  consequences  incident  to  the 
contract  of  partnership. 

When  the  relations  of  a  mortgagee  and  a  partner  are  united 
in  the  same  person,  it  has  been  doubted  by  Lord  Eldon,  whether 
an  account  should  be  directed  with  respect  to  the  former  or  the 

(a)  Saver  v.  Pierce,  1  Ves.  sen.  232.  (j)  Norton  v.  Cooper,  25  L.  J.,  C.  C. 

(A)  Anon.,  1  Vem.  35 ;  1  Eq.  Ca.  121 ;  5  De  G.,  M.  &  G.  728. 

Ab.  327 ;  Hughes  v.  'WiUiams,  12  Ves.  (k)  Rowe  v.  Wood,  2  Jao.  &  Walk. 

493.  556. 
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TMa  remedy- 
is  usually  con- 
current, not 
exclusive. 


iattet  character.  But  the  mortgagee  partner  waa  eventually 
declared  to  retain  the  possession  of  the  mine  in  his  character  of 
mortgagee  only.  It  is  presumed,  if  a  person  takes  possession  as 
mortgagee,  he  must  also  account  as  a  mortgagee.  If  he  acquire 
the  advantages  resulting  from  the  assumption  of  a  higher  cha- 
racter, it  is  only  reasonable  that  he  should  bear  the  inconve- 
niences. In  the"  above  case,  the  mortgagor  was  declared  to  have 
a  clear  right  to  insfst  that  regular  accounts  should  be  kept  of  aU 
receipts,  payments  and  transactions  relating  to  the  mine,  and 
to  have  constant  access  for  the  purpose  of  inspecting  the  ac- 
counts (P). 

A  bUl  was  filed  for  an  account  of  stone  taken  from  a  quarry, 
under  an  agreement  that  stipulated  for  the  keeping  of  proper 
accounts.  The  bill  alleged  that  accounts  had  been  kept.  The 
defendants,  in  their  plea,  denied  the  agreement,  but  did  not 
deny  the  allegation  as  to  accounts  having  been  kept.  Lord 
Eldon  overruled  the  plea  on  this  ground  (m). 

In  another  case,  the  bill  was  retained  for  a  year,  to  enable  the 
plaintiff  to  try  an  action  as  to  the  quantity  of  coals  contained 
ia  a  stack  by  the  custom  of  the  country,  the  render  being 
Is.  per  stack  (n) . 

Joint  tenants  and  tenants  in  common  have,  by  statute,  a 
remedy  at  law  for  an  account  against  each  other  (o).  The 
equitable  relief  is  not  affected ;  but  when  there  has  been  negli- 
gence in  the  discovery  of  a  mistake,  the  account  will  be  limited 
to  six  years,  in  accordance  with  the  statute  {p) ;  and  apparently 
it  will  be  so  limited  in  all  cases  {q). 

The  clauses  contained  in  deeds  for  referring  disputes  to  arbi- 
tration are  not,  in  general,  so  absolutely  binding  as  to  exclude 
the  jurisdiction  of  a  Court  of  equity  {r). 

Thus,  in  the  recent  case  of  Cooke  v.  Cooke  (s),  it  was  held  that 
an  agreement  to  submit  the  affairs  of  a  partnership  to  arbitration, 
and  providing  that  the  submission  should  be  made  a  rule  of  a 
Court  of  common  law,  could  not  be  pleaded  in  bar  to  a  suit  in 
equity  seeking  discovery,  and  complaining  of  the  plaintiff  being 
sued  in  actions  and  praying  for  a  receiver ;  although  before  bil 
filed  arbitrators  had  been  appointed,  and  since  bill  filed  the 
submission  had  been  made  a  rule  of  the  Court.  And  it  was 
stated  that  the  jurisdiction  of  the  superior  Courts  is  not  ousted 


(I)  Eo-wev.Wood,  2  Jac.  &Walk.  559. 
()»)  Jones  V.  Davis,  16  Ves.  262. 
(«)  Geastf.  Barber,  2  Bro.  C.  C.  61. 
(o)  4  Anne,  c.  16,  s.  2,7. 
Ip)  Denys  v.   Shuckburgh,  4  Tou. 
&C.  42;  see  Chap.  IV. 


(?)  Knox  V.  Gye,  L.  E.,  6  E.  &  I. 
App.  656. 

(r)  Earl  of  Mexborongb  v.  Bower, 

7  Beav.  127  ;  Witt*.  Corcoran,  L.  E., 

8  Ch.  App.  476,  n. 

(«)  L.  R.,  4  Eq.  77. 
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by  tke  provisions  of  the  Oommon  Law  Prooedure  Act,  1854  {t).   Chap.  VIII. 

But  it  was  made  a  question  whether,  if  the  agreement  to  subtnit        ^™'    ' 

contained  also  a  covenant  not  to  take  proceedings  at  law  or  in 

equity,  the  submission  might  not  in  that  case  be  pleaded  in  bar 

of  proceedings  in  any  superior  Court,  except  that  before  which 

the  reference  was  pending'.     It  was  admitted,  however,  that  in 

the  case  of  a  reference  under  the  Arbitration  Act  of  Will.  III.  (m), 

if  an  award  has  been  made,  the  jurisdiction  of  every  superior 

Court  (other  than  that  before  which  the  reference  is  pending)  is 

excluded. 

However,  the  tendency  of  the  Court  ia  modern  times  has  been  Modem  ten- 

to  confine  the  parties  to  the  forum  which  they  have  chosen  for  confine  ae 

themselves,  namely,,  the  arbitration.     Thus,  in  the  case  of  Pletvs  parties  to 

V.  Baker  (v),  when  the  partnership  articles  of  a  fitm  of  solicitors  tion  as  thei 

contained  the  usual  arbitration  clause,  and  when  two  of  the  self-chosen 

,,,,.,  .  ,  exolusiTe 

partners  served  the  third  partner  with  notice  pursuant  to  the  remedy. 

articles  to  dissolve  the  partnership,  and  when  the  third  partner 
refused  to  admit  the  validity  of  this  notice  of  dissolution,  and 
told  the  others  that  he  should  submit  the  question  of  its  validity 
to  arbitration ;  and  when,  afterwards,  the  two  partners  filed 
their  bill  against  the  third  partner,  praying  for  a  partnership 
account  on  the  footing  of  the  dissolution,  aiid  on  the  same  day 
the  third  partner  served  them  with  notice  requiring  them  to 
appoiat  an  arbitrator : — It  was  held,  on  the  motion  of  the  third 
partner,  that  he  was  entitled  to  an  order  staying  proceedings  in 
the  suit,  pursuant  to  the  Common  Law  Procedure  Act,  1854,  in 
order  that  the  question  of  the  validity  of  the  notice  might  be 
determined  by  arbitration.     See  also  Gillett  v.  Thornton  (w). 

To  the  Kke  efEect  is  the  case  of  Willesford  v.  Watson  {y),  in  which 
it  appeared  that  the  lease  of  a  mine  contained  an  agreement  to 
refer  disputes  between  the  lessors  and  three  lessees  to  arbitrators 
or  their  umpire,  pursuant  to  the  provisions  of  the  Common  Law 
Procedure  Act,  1854.  The  lessees  sank  a  shaft,  and  through 
the  shaft  drew  minerals  from  an  adjoining  mine.  The  lessors 
filed  a  biU  to  restrain  the  lessees  from  so  doing.  Two  of  the 
three  lessees  applied  for  an  order  to  stay  proceedings  in  the  suit, 
and  that  the  matter  might  be  referred  to  arbitration : — Held,  on 
the  construction  of  the  lease,  that  the  Court  would  not  decide, 
but  would  leave  it  to  the  arbitrators  to  decide,  whether  the 
matters  in  dispute  between  the  parties  were  within  the  agree- 
ment to  refer : — Held,  also,  that  the  arbitrators  would  ha,ve 

't)  17  &  18  Vict.  0.  125,  s.  17.  {x]  L.  E.,  19  Eq.  699. 

'  ■  9  &  10  Will.  3,  0.  15.  -  {y)  L.  R.,  14  Eq.  572,  and  on  ap-  i 

L.  E.,  16  Eq.  564.  peal,,  8  Ch.  App.  473. 
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power  to  decide  whether  the  claims  of  the  lessors  were  or  were 
not  against  good  faith,  and  would  have  power  to  direct  payment 
of  damages,  and  also  that  neither  the  want  of  any  appeal,  nor 
the  inability  of  the  arbitrators  to  grant  an  injunction,  formed 
any  objection  to  a  reference : — Held  also,  on  the  construction 
of  the  act  (s),  that  it  was  no  objection  to  the  application  that 
two  only  of  the  three  defendants  were,  at  the  commencement  of 
the  suit  and  at  the  date  of  the  application,  ready  and  willing 
to  concur,  and  (per  Lord  Selbome,  L.  C.)  that  the  dissent  of  a 
defendant,  if  persisted  in,  would  not  necessarily  be  a  ground  for 
refusing  the  order.  Order  of  "Wickens,  V.  -C. ,  staying  proceedings 
in  the  suit,  afiBrmed. 

And  in  the  case  of  Caledonian  Railway  Company  v.  Greenock 
and  N.  B.  Railway  Company  {a),  where,  under  an  agreement 
legislatively  confirmed,  the  parties  were  bound  to  settle  by 
arbitration  all  differences  that  might  arise  between  them,  as  to 
the  meaning  and  effect  of  the  agreement,  or  as  to  the  mode  of 
carrying  it  out,  it  was  held  that  the  jurisdiction  of  the  Courts 
was  by  this  agreement  excluded,  and  that  all  disputes  arising 
under  it  must  be  settled  by  arbitration.  And  Lord  Cairns,  L.  C, 
observed  that  in  that  case  there  was  no  room  for  any  possible 
application  of  the  doctrine  regarding  voluntary  agreements  to 
refer ;  the  simple  fact  was,  the  act  of  parliament  forced  the 
parties  to  have  their  disputes  settled,  not  by  the  ordinary  tri- 
bunals  of  the  country,  but  by  arbitration. 

The  Court  will  sometimes  restrain  parties  from  proceeding 
with  an  arbitration,  but  it  has  no  inherent  jurisdiction  to  do  so, 
by  issuing  a  writ  of  prohibition ;  and  it  only  exercises  the  right 
if  the  conduct  of  the  parties  or  other  circumstances  render  it 
iuequitable  to  enter  upon  or  to  proceed  with  the  arbitration  ih). 

In  a  case  of  alum  works,  there  was  a  covenant  by  the  lessee  to 
leave  plant  of  a  certain  amount  upon  the  premises  at  the  expira- 
tion of  his  lease.  There  .was  fair  ground  of  suspicion  that  he 
did  not  mean  to  perform  this  covenant.  Lord  Eldon  decided 
that,  though  there  might  be  compensation  in  damages,  there 
was  a  reference  to  that  sort  of  enjoyment  for  which  the  land- 
lord had  stipulated  after  the  expiration  of  the  term,  and  he 
decreed,  by  way  of  quia  timet,  the  performance  of  the  covenant. 
This  decision  was  afterwards  confirmed  in  the  House  of  Lords  {d). 


(s)  17  &  18  Vict.  c.  125,  e.  11. 

(aj  L.  E.,  2H.  L.  So.  347. 

(S)  Pickering  ji.  Cape  Town  Rail-way 
Co.,  L.  E.,  1  Eq.  84. 

(e)  The  remedy  by  Specific  Perform- 
ance, which  is  the  highest  remedy  af- 


forded hy  Courts  of  Equity,  receires 
a  separate  and  detailed  treatment  in 
Chap.  IX.,  Sect.  2,  as  to  saks,  and 
Sect.  3  as  to  leases.  See  that  chapter, 
(rf)  Ward  V.  Duke  of  Buckingham, 
cited  10  Ves.  161. 


REMEDIES   FOR   MINING   INJURIES.  349 

We   sKall  see  in  the  two  next  following  chapters  that  a   Chap.  VIII. 
Court  of  equity  will  also,  in  many  cases,  appoint  a  receiver 


or  manager  (e) :  and  this  is  more   especially  the   case  where  t^-)  I'eceiver 
°^''  .      ^  and  manager. 

mines  are  owned  or  are  worked  by  plural  persons,  whether 

simple  co-owners  or  co-partners,  or  persons  otherwise  associated 
-in  mining  enterprises.  But  the  remedy  is  also  available  in  a 
multitude  of  other  cases.  Thus,  in  Gibbs  v.  David  (/),  ia  a  suit 
by  the  purchaser  of  a  coal  mine  to  rescind  the  contract  on  the 
ground  of  fraudulent  misrepresentations,  it  being  essential  that 
the  mine  should  be  kept  in  a  goiag  state,  the  Court  upon  the 
appKcation  of  the  purchaser,  who  was  in  possession  of  the  colliery, 
appointed  a  receiver  and  manager  until  the  hearing.  And  con- 
versely, in  Boyle  v.  Betty's  Llanttdt  Colliery  Co.  (g),  on  the  appli- 
cation of  an  unpaid  vendor  of  the  property  of  a  company  in 
voluntary  liquidation,  and  unable  from  insolvency  to  carry  on 
its  works,  the  Court  appointed  the  vendor  receiver,  but  without 
salary.  And  in  Peek  v.  Trinsmaran  Iron  Co.  (A), upon  the  inter- 
locutory application  of  the  plaintiffs  (holders  of  debenture  bonds 
of  all  the  company's  property),  a  receiver  and  manager  was 
appointed,  as  the  mining  property  could  not  otherwise  have 
been  preserved. 

In  Redmayne  v.  Forster{i),  it  was  stated  that  foreclosure  and  (6.)  Pore- 
not  sale  is  the  remedy  of  an  equitable  mortgagee  of  a  share  in 
a  mining  partnership.  In  that  case,  the  articles  of  a  mining 
partnership  empowered  any  partner  tO  seU  or  dispose  of  his 
shares,  but  gave  a  right  of  pre-emption  to  the  other  partners. 
E.,  one  of  the  partners,  made  an  equitable  mortgage  of  his 
shares,  which  was  assented  to  by  the  other  partners,  and  after-  * 
wards  sold  the  shares  to  M.,  one  of  the  co-partners.  It  was 
held,  that  in  default  of  redemption  by  M.,  the  other  partners 
were  entitle'd  to  take  the  mortgaged  shares  on  payment  of  the 
mortgage  debt;  that  in  default  of  redemption  by  M.  or  the 
other  co-partners,  the  mortgagee  was  entitled  to  foreclosure,  and 
to  an  account  of  the  profits  of  the  partnership  made  after  the 
filing  of  the  bUl,  and  of  the  existing  debts  and  liabilities  of  the 
partnership,  and  to  have  the  share  of  such  debts  and  liabilities 
attributable  to  the  mortgaged  shares  ascertained. 

A  bUl  iu  equity  may  be  brought  for  determining  questions  of  (7.)  Deolaia- 
disputed  boundaries  in  mining  fields  (/c).  ta^mroT'^' 

The  Court  wUl  also  make  a  declaration  of  lien  on  foreign-  rights. 


[e)  Jeflerys  v.  Smith,  1  Jao.  &  "W.  {g)  L.  E.,  2  Ch.  Piv.  726, 

29S ;  Norway  v.  Howe,  19  Vea.  Hi  ;  (h)  L.  B..,  2  Ch.  Diy.  115. 

Eowe  V.  Wood,  2  Jac.  &  W.  656.  (i)  L.  E.,  2  Eq.  467. 

(/)  L.  E.,  20  Eq.  373.  (k\  Sayer  v.  Pierce,  1  Ves.  sen.  232. 
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Chap.  VIII.    mines  in  favoiir  of  a  plaintiflE  wlio  can  substantiate  such  a  claim, 

'  and  -will  even  appoint  a  receiver.     The  plaintiff  must  himself 

make  the  lien  available  by  means  of  the  foreign  Courts.  But 
where  no  privity  exists  between  the  parties,  and  the' principal 
defendants  are  foreigners,  such  a  declaration  will  not  be  made  (i). 
The  Court  will  also  lend  its  assistance  generally  to  foreign  tri- 
bunals (l). 
County  Court  An  equitable  jurisdiction  is  now  conferred  on  the  County 
juns  c  ion.  Q^^^^g  -^^j  28  &  29  Vict.  c.  99.  Amongst  other  matters,  suits 
may  be  brought  for  an  account  or  administration  of  assets,  for 
the  execution  of  trusts,  for  foreclosure,  redemption,  or  for  en- 
forcing any  charge  or  lien,  for  specific  performance,  or  for 
delivering  up  or  cancelling  any  agreement  for  the  sale  or  pur- 
chase of  any  property,  for  the  dissolution  or  winding-up  of  any 
partnership,  and  for  injunctions  and  staying  proceedings  at  law. 
But  the  whole  subject-matter  must  not  exceed  500^.  in  value. 
There  used  also  to  be  a  right  of  appeal  to  the  Court  of  Chancery; 
and  there  is  now  a  right  of  appeal  to  a  divisional  Court  of  the 
High  Court  of  Justice  (m). 

Under  the  Companies  Act,  1867  («),  sect.  41,  the  Court  of 
Chancery  may  refer  all  proceedings  subsequent  to  the  order  for 
winding-up  to  a  County  Court,  and  may  also,  sect.  42,  transfer 
these  proceedings  from  one  County  Court  to  another.  But 
within  the  jurisdiction  of  the  Stannaries  it  is  believed  that  the 
County  Court  has  no  jurisdiction  concurrently  with  the  Stan- 
naries Court  (o). 


Sect.  7. — The  Statutes  of  Limitation  as  regards  the  BemetMes 
for  Mining  Injuries. 

(1.)  Limit  for  Action  of  Covenant. 
(2.)  Limit  for  Action  of  Trespass, — 

In  Cases  of  Injuria  sine  Damno  ; 

In  Cases  of  Injuria  cum  Bamno. 
(3.)  DieSculty  iu  determitiing  tetween  tlie  two,  «.  e.  wlien  Eight  of 

Action  is  complete. 
(4.)  Limits  prescribed  for  the  Prosecution  of  the  summary  Eemedies 

provided  by  Statute. 

1.  Covenant—      When  the  remedy  for  injury  is  secured  by  covenants  in  deeds, 
20  years.         ^  ^  ^}^q  gg^gg  of  mining  leases,  it  may  be  pursued  at  any  time 
within  twenty  years  from  the  commission  of  the  wrong  {p). 

{!)  Nonis  V.  Chambers,   30  L.  J.,  («)  30  &  31  Vict.  c.  131. 

Ch.  285.  o)  See  28  &  29  Vict.  c.  99,  s.  6. 

(m)  Judicature  Act,  1873,  s.  45.  (p)  3  &  4  Will.  4,  c.  42. 
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Wten  the  remedy  is  subject  to  tlie  old  statute  relating  to   Chap.  Till, 
trespassers  and  personal  actions  (q),  which  prescribes  a  term  of        ■^°'^'   ' 


six  years  from  the  time,X)f  the  cause  of  action,  some  doubt  has  ?•  Trespass— 
arisen,  in  some  cases,  as  to .  the  time  when  the  cause  of  action 
became  complete.  A  cause  of  action  may  be  complete  in  itself, 
although  the  consequences  may  become  daily  more  aggravated. 
The  cause  in  such  cases  must  not  be  confounded  with  the  conse- 
quences. Prom  the  first  moment  that  an  action  might  be  brought^ 
time  will  run,  without  regard  to  future  results.  These  must 
often  be  estimated  by  anticipation.  One  action  will  comprise 
aU  future  damages  (r).  Often  the  action  may  be  prudently 
suspended  to  the  utmost  hmit,  in  order  that  the  results  may  be 
more  developed- — for  there  can  be  no  second  action,  for  the  same 
cause.  If  a  new  result  can  be  shown',  from  some  new  cause  of 
action,  of  course  another  remedy  arises. 

,    In  all  eases,  therefore,  where  a  wrong  has  been  actually  com-  injuria  sine 
mitted,  however  imknown  in  its.  origin  at  the  time,  or  however  ^'"^'^■ 
minute  or  invisible  in  its  present  effects,  the  time  will  run  from 
that  first  commission  (s).     This  rule  will  prevail  in-  all  cases  of 
pure  trespass,  as  in  worMng  out  of  bounds,  and  in  other  instances 
of  direct  injury.      On  the  other  hand,  if  .the  act  is   one  that  Injuria  mm 
imports  no  wrong  in  itself,  and  that  may  never  be  productive    "™"'' 
of  damage,  then  the  statute  will  begin  to  run  only  from  the  time 
of  actual  damage.     This  consequential  damage  can  only  be  dealt 
with  as  soon  as  it  is  actually  sustained,  and,  therefore,  only  then 
becomes  the  origin  of  an  action.     Of .  the  latter  kind  are  the 
damages  arising   from  the  withdrawal    (in  certain  eases)    of 
support,  unlawful  inundations,  and  many  private  nuisances. 

Gtreat  difficulty  is  not  unfrequently  experienced  in  deter-  BifBoidtyof 
mining  for  oneseK  whether  the  cause  of  action  is  complete  before  commence-^ 
or  not  until  after  the  damage  has  appeared;  and  this  difficulty  ment  of  time 
is  sometimes  aggravated  by  the  inaccurata  language  of  statutes,  cases. 
Thus,  the  Greneral  Highway  Act,  13  Geo.  3,  c.  78,  s.  81,  directed 
that  actions  against  any  persons  for  any  thing  done  or  acted 
under  the  act  should  be  commenced  within  three  months  after 
the  fact  committed.     The  surveyors  undermined  a  waU.  adjoining 
the  highway,  but  the  wall  did  not  fall  to!  more  than  three 
months  afterwards.     It  was  held,  that  an  action  on  the  case 
might  be  brought  within  three  months  after  the  wall  fell,  for 
the  consequential  damage  was  the  cause  of  action.     If  it  had 

[a)  21  Jao.  1,  0.  16,  s.  3.  73 ;  4  Moore,  508 ;  Howell  v.  Young', 

Ir)  Fetter  v.  Beal,    1  Eaym.  339  ;  5  B.  &  0.  259 ;  Cranger  v.  George;  5 

1  Salk.  11.  B.  &  C.  149 ;  Smith  v.  Fox,  6  Hare, 

(«)  Short  V.  MaoCarthy,  3  B.  &  Aid.  386  ;  17  L.  J.,  N.  S.,  0.  C.  170. 

628 ;  Buren  v.  Howard,  2  B.  &  Bang. 
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Chap.  VIII.   teen  trespass,  the  action  must  have  heen  hrought  -within  three 

— "       —  months  after  the  act  of  trespass,  hut  an  action  on  the  case  for 

the  consequential  damage  could  not  have  been  brought  till  the 

specific  wrong  had  been  suffered  (t). 

In  another  similar  case  under  a  private  statute,  which  enacted 

that  the  defendants  should  be  sued  within  "  sis  calendar  months 

after  the  fact  committed,"  the  defendants  dug  soil  out  of  their 

own  dock,  and  undermined  a  wharf  wall.     Lord  Tenterden  held, 

that  the  limitation  ran  from  the  time  of  the  consequential 

injury  happening,  and  not  from  the  doing  of  the  act  which 

caused  the  injury  (u). 

Difficulty  of         On  the  other  hand,  in  one  instance,  an  action  had  been  brought 

componentfof  ^°^  i'i]*Tii'y  doue  to  houses  by  the  working  of  mines,  and  it  was 

action  in  cer-   compromised  by  the  defendant  undertaking  to  restore  the  houses 
tain  cases.  ...  .       . 

to  a  good  state  of  repair  within  a  certain  time.     Afterwards  the 

ground  sunk  again,  and  the  houses  were  again  seriously  iajured. 
Another  action  was  brought,  and  it  was  held,  on  demurrer,  that 
the  agreement  was  a  good  answer  to  the  action.  Parke,  B.,  in 
giving  the  judgment,  said,  it  was  not  disputed  that  the  agree- 
ment was  an  answer  to  the  cause  of  action  existing  at  that  time, 
and  the  only  question  was,  what  was  the  cause  of  action  ?  Was 
it  the  actual  damage  to  the  plaintiff's  land  or  house,  or  injury 
to  his  right  to  have  the  land  supported  by  a  stratum  of  coal 
under  and  near  it,  so  that  when  any  part  of  the  stratum  necessary 
for  support  was  withdrawn,  there  was  a  cause  of  action,  though 
no  actual  damage  was  done  ?  Every  injury  to  the  right  imports 
a  damage  («).  The  present  action  was  for  an  injury  to  the 
right,  and  consequently  there  was  a  complete  cause  of  action 
when  the  wrong  was  done,  and  not  a  new  cause  of  action  when 
the  damage  was  sustained  by  reason  of  the  original  wrong. 
When  so  much  of  the  coal  or  stratum  was  taken  away  as  to 
deprive  the  plaintiff's  house  and  land  of  the  support  to  which  he 
was  entitled,  a  cause  of  action  arose,  although  no  actual  damage 
accrued  by  the  sinking  of  the  land,  or  the  falling  of  the  house, 
or  any  part  of  it,  or  even  by  that  part  being  cracked  or  displaced 
— although  it  wotdd  not  be  easy  to  prove  that  the  essential  part 
of  the  support  was  withdrawn,  unless  some  actual  effect  on  the 
land  or  structure  was  produced.  Por  this  reason,  the  plaintiff 
would  have  a  right  to  recover  the  full  compensation  for  the 
damage  to  the  fabric,  and  if  they  had  already  obtained  a  verdict 

(t)  Roberts  v.  Head,  16  East,  215.  .   (a;)  Ashby  r.  White,  2  Eaym.  938  ; 

(«)  Gillon  V.  Boddington,  1  C.  &  P.  Embrey  n.  Owen,  6  Excli.  353 ;  20  L. 

541.     See  Sutton  v.  Clarke,  6  Taunt.  J.,  N.  S.,  Exch.  212.     See  Chap.  V. 
29  ;  Lloyd  r.  "Wigney,  6  Biiig.  489. 
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witli  damages,  they  must  be  presumed  to  be  satisfied  for  all  the   Chap.  VIII. 
consequences  of   the  wrong — and  if,   instead  of  having  the        ^°^'   " 


verdict,  they  had  received,  with  their  own  consent,  satisfaction, 
such  satisfaction  was  to  he  considered  to  compensate  for  all  the 
consequences  of  the  wrong.  The  particular  statutes,  which 
directed  actions  to  be  brought  within  a  certain  period  from  the 
act  committed,  meant  the  limitation  to  run  from  the  act  that  is 
the  cause  of  action,  but  they  did  not  appear  to  be  for  injuries  to 
rights,  as  in  that  case,  but  solely  for  consequential  damage  («/). 

However,  in  the  important  case  of  Bonomi  v.  Backhouse,  which 
was  carried  before  the  highest  Court  of  Appeal,  the  plaintiffs 
were  owners  of  an  ancient  house,  and  the  defendant  had  worked 
the  coal  mines  both  below  it  and  within  a  distance  of  280  yards 
from  it.  The  house  was  injured  by  the  latter  workings,  but 
not  till  more  than  six  years  had  elapsed  from  the  commission 
of  the  acts  to  the  commencement  of  the  action.  These  acts 
were  wholly  unknown  to  the  plaintiff.  There  was  no  allegation 
of  improper  working ;  and  it  was  admitted,  on  the  part  of  the 
defendant,  that  the  case  of  Mumphries  v.  Brogden  was  con- 
clusive as  to  the  right  to  lateral  support.  It  was  held  by  the 
Court  of  Queen's  Bench,  that  the  injury  to  this  right,  and  not 
the  consequential  damage,  was  the  cause  of  action,  and  that  the 
Statute  of  Limitations  ran  from  the  time  of  the  act  which  caused 
the  damage.  Wightman,  J.,  dissented  from  this  decision,  and 
maintained  that  the  action  was  founded  on  the  breach  of  duty 
by  the  defendant  in  so  using  his  property  as  to  injure  his  neigh- 
bour, and  that  the  cause  of  action  did  not  arise  till  the  damage 
occurred.  The  judgment  of  the  Queen's  Bench  was  reversed  in 
the  Exchequer  Chamber,  and  the  reversal  was  confirmed  by  the 
House  of  Lords.  Lord  Cranworth  observed,  that  the  real  right 
of  the  plaintiff  was,  not,  to  the  pillars  left  for  support,  but  to 
the  ordinary  enjoyment  of  his  land,  and  he  had  no  cause  of 
complaint  till  that  was  interfered  with  (s). 

Under  the  various  statutes  providing  summary  redress  for  Summary 
injuries  from  mining  operations  when  they  occasion  a  nuisance,  ^^^^  ^^ 
that  is,  affect  more  or  less  the  entire  public,  the  times  within  -prescribed  in 
which  the  redress  is  to  be  sought  are  in  general  carefully  pre-  statutes. 
scribed  in  the  particular  statutes,  being  principally  the  Public 
Health  Acts,  1848  to  1875,  and  the  Eivejjs  Pollution  Prevention 
Act,  J.876,  already  referred  to  vsdth  some  detail.     The  statutes 
must  be  consulted,  and  the  prescribed  periods  observed. 

(y)  Nickliu  v.  Williams,  23  L.  J.,  El.  622;  (error)  646;  (appeal)  34  L.  J., 
N.  S.,  Exoh.  335.  Q.  B.  181. 

(«)  Bonomi  «>.  Backhouse,  EL,  Bl.  & 

15.  A  A 
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CHAPTEE  IX. 

THE   TRANSFER  OF  MINES. 

Sect.  1. — The  Statute  of  Frauds  regarding  Leases  and  Sales. 
Sect.  2. — Transfers  by  way  of  Sale  or  Absolute  Conveyance. 
Sect.  3. — Transfers  by  way  of  Lease. 
Sect.  4. — Stamps  and  Megistration  of  Sales  and  Leases. 


Sect.  1. — The  Statute  of  Frauds  regarding  Leases  and  Sales. 
29  Car.  2,       It  is  enacted  fcy  the   Statute  of  Frauds  (a),   that  all  leases, 
principal         estates,  interests  of  freehold  or  term  of  years,  or  any  uncertain 
sections,  viz.,  interest  of,  in,  to  or  out  of  any  messuages,  manors,  lands,  tepcr 
Sect.  1.  ments  or  hereditaments  made  or  created  by  livery  and  seisia 

only,  or  by  parol,  and  not  put  in  -writing  and  signed  by  the 
parties  so  making  or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writiag,  shall  have  the  force  and 
effect  of  leases  or  estates  at  mil  only,  and  shall  not,  either  at 
law  or  ia  equity,  be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect,  any  consideration  for  makiag  any  such 
parol  leases  or  estates  to  the  contrary  notwithstanding  (5). 
Sect.  2.  The  statute  excepts  all  leases  not  exceeding  the  term  of  three 

years  from  the  making  thereof,  whereupon  the  rent  reserved  to 
the  landlord  during  such  term  shall  amount  unto  two-third 
parts  at  the  least  of  the  full  improved  value  of  the  thing 
deriiised  (c). 
Sect.  3.  But  no  leases,  estates  or  interests,  either  of  freehold  or '  term 

of  years,  or  any  uncertaiu  iaterest  (not  beiag  copyhold  or  cus- 
tomary iaterest)  shall  be  assigned,  granted  or  surrendered, 
imless  it  be  by  deed  or  note  ia  writing,  signed  by  the  party  so 
assigniug,  granting  or  surrendering  the  same,  or  their  agents 
therennto  lawfully  authorized  by  writiag,  or  by  act  and  operation 
of  law  {d). 
Sect.  4.  It  is  further  enacted,  that  no  action  shall  be  brought  whereby 

to  charge  any  person  upon  any  contract  or  sale  of  lands,  tene- 
ments or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized  (e). 

[a)  29  Car.  2,  o.  3.  (d)  Sect.  3. 

(S)  Sect.  1.  <e)  Sect.  4. 

(c)  Sect.  2. 


STATUTE    OF   FJRAUDS    REGARDING   LEASES   AND   SALES.  355 

There  can  he  no  doubt  that  mines  and  minerals,  whether     Chap.  IX. 
forming  a  distinct  possession  or  inheritance,  or  not,  are  within 


the  provisions  of  this  statute,  inasmuch  as  in  either  case  they  J^lation  of 
^  .  '  _  •'    the  lour  seo- 

form  part  of  the  land  itself.  Further,  it  would  appear  that  the  tions  to  each 
first  section  of  the  statute  is  co-extensive  with,  and  embraces  °  ^' 
every  iaterest  included  in,  the  fourth  section ;  and  consequently 
every  interest  which  is  within  the  fourth  section  is  equally 
included  in  the  first,  unless  the  interest  come  within  the  saving 
of  the  second  section.  It  would  also  appear  that  the  first  section 
ought  to  extend  to  every  possible  interest  in  lands  which  is  not 
within  the  exception  of  the  second  clause  (/).  And,  lastly,  it 
has  been  held,  that  though  an  interest  may  be  created  by  parol 
if  not  exceeding  three  years,  and  reserving  two-thirds  of  the  full 
improved  value,  yet  it  cannot  be  assigned  without  writing,  on 
account  of  the  third  section  (</) ;  and  the  same  rule  applies  to  a 
tenancy  from  year  to  year  created  by  parol  (h) .  Occasionally, 
however,  where  less  than  three  years  purports  to  be  assigned  by 
parol,  the  Court  has  construed  the  so-called  assignment  as  an 
underlease,  ut  res  magis  valeat  qudmpereat  («'). 

Such  appears  to-be  the  general  construction  of  these  four 
sections,  which  may  now  be  examined  with  reference  to  our 
present  subject. 

The  first  section,  then,  requires  the  creation  of  any  lease, 
estate  or  iaterest  in  mines  to  be  in  writing,  and  to  be  signed 
by  the  parties  creating  it,  or  their  agents  thereunto  liawfully 
authorised  by  writing. 

It  must  particularly  be  observed  that  the  authority  of  an  Agent's  au- 
,  ,  ,  .    ,         ,  ,  1       .  ■_!  •       J!  J.T.     tnonty  to  be 

agent  to  create  any  lease  or  interest  must  be  m  icnung  trom  tne  i^  -writing- 
principal.  This  authority  may,  of  course,  be  either  general  or  i^*-  ^^^^^ 
special,  under  a  general  power  of  attorney,  or  for  a  special 
purpose.  In  practice,  however,  a  general  deputation  of  autho- 
rity is  not  usually  resorted  to.  It  would  confer  too  great  an 
authority  upon  agents  to  invest  them  with  the  power  of  creating 
any  interest  whatever  in  the  mines  which  may  lawfully  pass 
from  the  grantor,  and  upon  any  terms  they  might  think  proper. 
Special  powers  are,  of  course,  not  liable  to  the  same  objection, 
and  are  adopted  in  cases  when,  as  in  other  transactions,  the 
signature  of  the  grantor  cannot  be  conveniently  obtained  at  the 
proper  time  and  place. 

It  has  been  already  observed,  that  the  operation  of  the  third 

(/)  See  Sugden   on  Vendors    and  Ca.  235 ;  Thomson  v.  Wilson,  2  Stark. 

Purchasers,  14th  ed.,  p.  122.  379;  Phipps  v.  Soulthorpe,  1  Bam.  & 

{ff)  See  Betting  v.  Martin,  1  Campb.  Aid.  50 ;  Thomas  it.  Cook,  2  Stark.  Ca. 

Ca.  13.  408;  2  Bam.  &  Aid.  119. 

(h)  MoUet  V.  Brayne,  2  Campb.  Ca.  (i)  Poultney  v.  Holmes,  1  Str.  405. 

103.     See  Stone  «.  Whiting,  2  Stark. 
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Sect.  1. 


8  &  9  Vict. 
c.  106,  8.  3- 
deed  substi- 
tuted for 
■writing. 


29  Car.  2, 
0.  3,  s.  4— 
agent's  au- 
thority need 
not  be  in 
■writing. 


section  extends  to  all  cases  -within  the  meaning  of  both  the  first 
and  second.  AH  leases  and  other  interests,  therefore,  in  mines 
and  minerals,  whether  originally  created  by  -writing  or  subsist- 
ing by  parol,  tmder  the  second  section  must  be  assigned  and 
surrendered  in  -writing  by  the  party  himself,  or  by  an  agent 
la-wfully  authorized  by  him  in  -writing,  as  in  the  first  section. 

Till  lately  the  lease,  assignment,  or  surrender  need  not  have 
been  by  deed.  A  note,  or  any  writing  to  that  effect,  so  signed  by 
the  party  or  his  agent,  was  sufficient  (k).  But  now,  by  a  recent 
statute,  a  lease  required  by  law  to  be  in  writing,  and  an  assign- 
ment of  a  chattel  interest  (not  being  copyhold),  and  a  surrender 
in  writing  of  an  interest  in  any  hereditament,  not  being  a  copy- 
hold, and  not  being  an  interest  which  might  by  law  have  been 
created  -without  -writing,  -wiU  be  void  in  law  unless  made  by 
deed ;  but  this  enactment,  -with  respect  to  surrenders,  does  not 
extend  to  Ireland  (^.  Assignments  of  leases  for  less  than  three 
years,  above  mentioned,  are  within  the  statute,  but  surrenders 
of  such  leases  are  excepted.  These,  however,  must  still  be  in 
-writing.  But  there  may  still  be  a  surrender  of  any  lease  by 
operation  of  law,  which  may  be  presumed  by  a  jury  from  the 
delivery  of  a  key,  and  other  facts  (m) ;  the  landlord's  con- 
currence in  the  surrender  -will,  of  course,  be  necessary,  and  may 
be  sho-wn,  e.  g.,  by  the  landlord's  acceptance  (although  not  by 
his  mere  retention)  of  the  key  («). 

The  fourth  section,  so  far  as  relates  to  our  present  purpose,  is 
confined  to  any  contract  or  sale  of  lands,  or  any  interest  in  or 
concerning  them.  For  it  is  quite  clear  that  the  words  ia  the 
remaining  part  of  the  section,  "  or  upon  any  agreement  not  to 
be  performed  within  a  year,"  does  not  extend  to  an  agree- 
ment concerning  lands  (o).  And  it  is  equally  clear  that  this 
section  contemplates  in  its  operation  not  only  the  origin  of  the 
contract,  but  also  all  transfers  of  subsisting  interests  {p). 

But  this  section  differs  materially  from  the  preceding  ones  in 
not  requiring  the  authority  of  an  agent  to  be  in  -writing.  It 
follows,  therefore,  that  no  agents  can  pass  a  legal  interest  under 
the  first  and  third  sections  unless  their  authority,  however  law- 
ful, be  evidenced  by  writing;  yet,  under  the  fourth  section,  they 
may,  if  otherwise  lawfully  authorized,  bind  their  principal  by 
creating  or  transferring  in  writing  an  equitable  interest  m  fieri 


(k)  Farmer  v.  Rogers,  2  "Wils.  26. 

W  8  &  9  Vict.  0.  106,  s.  3. 

im)  Dodd  V.  Aoklom,  13  L.  J.,  N. 
S.,  C.  P.  11. 

(«)  Cannan  v.  Hartley,  9  0.  B.  634 : 
19  L.  J.,  C.  P.  323. 


(o)  Hollis  i>.  Ed^warda,  1  -Vem.  159; 
Bracebridge  v.  Heald,  1  Bam.  &  Aid. 
722. 

(p)  Anon.,  iVentr.  361;  Poultneyi". 
Holmes,  1  Str.  405. 
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■without  being  authorized  by  writing.     The  extent  and  nature     Gsax.  IX. 
of  this  authority  will  be  noticed  presently.  ^^°'^'  ^' 


A  licence  or  Hberty  to  work  mines  is  very  usual  in  many  Question,— Is 
mining  countries.     When   an   adventtire  is  entered  upon,   a  ^^"^^thin 

regular  lease  is  often  deferred  tOl  the  prospects  of  the  enterprise  Statute  of 

.  T  1,  .         ^      -"^  ,.     ,  ^  Frauds? 

promise  such  results  as  may  require  a  more  particular  arrange- 
ment; and  the  mine  is,  in  these  cases,  often  worked  under  a 
licence.  In  other  districts  a  licence  is  often  accepted  as  a  per- 
manent instrument.  Examples  of  both  these  species  of  licence 
will  be  found  in  Appendix  I.,  Precedents  in  Conveyancing.  It 
becomes,  therefore,  very  important  to  ascertain  whether  such  a 
licence  be  within  the  Statute  of  Frauds. 

There  could  be  no  doubt,  in  the  absence  of  authority,  that  (i-.)  Upon 
such  licences  are  directly  within  the  meaning  of  the  statute,  as  y^"^^  ^' 
conferring  interests  in  land ;  and,  seeing  that  a  licence  is  also 
the  grant  of  an  incorporeal  hereditament,  it  can  only  be  created 
and  transferred  by  deed,  as  wHL  be  more  fully  noticed  hereafter. 
The  first,  second  and  third  sections  of  the  Statute  of  Frauds  are 
therefore,  on  this  account,  inoperative  with  respect  to  licences, 
for  they  require  no  more  than  what  was  requisite  before.  The 
question  is  therefore  limited  to  the  fourth  section  of  the  statute. 

It  has,  certainly,  been  held  that  a  mere  licence  is,  in  some  (2.)  Upon  the 
instances,  not  within  the  first,  and,  by  implication,  not  within  ^t^^o^^ities,— 
the  fourth  section  of  the  statute.  * 

A  parol  agreement  was  entered  into  for  liberty  to  stack  coals  Wood  v.  Lake, 
on  part  of  a  close  for  seven  years,  and,  during  this  term,  the  gtaok  coals, 
person  to  whom  it  was  granted  was  to  have  the  sole  use  of  that  *»«*&,  not  a 
part  of  the  close  upon  which  he  seems  to  have  had  the  liberty  lity. 
of  stacking  coals.    Lee,  C.  J.,  and  Dennison,  J.,  were  of  opinion 
that  the  agreement  was  good,  and  relied  upon  the  authority  of 
Welb  and  Paternoster  (q),  where  it  was  held,  that  a  grant  of  a  . 
licence  to  stack  hay  upon  land  did  not  amount  to  a  lease  of  the 
land.     They  maintained  that  the  interest  in  the  present  case 
was  only  for  an  easement,  and  not  for  an  interest  in  the  land — 
that  it  did  not  amount  to  a  lease,  and,  consequently,  it  was  not 
within  the  Statute  of  Frauds.     Fbrster,  J.,  said,  that  the  agree- 
ment did  not  amount  to  a  lease,  but  he  inclined  to  think  that 
the  words  in  the  statute,  any  uncertain  "  interest  in  land,"  ex- 
tended to  the  agreement;  upon  which  the  other  judges  observed, 
that  these  words  related  only  to  interests  uncertain  as  to  the 
time  of  their  duration.     It  was  ultimately  decided  that  the 
agreement  was  good  for  the  seven  years  (r). 

Now,  with  respect  to  the  case  of  Webb  and  Paternoster,  relied 

(?)  Palm.  71.  (r)  "Wood  v.  Lake,  Say.  3. 
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Seot.  1. 


Chap.  IX.  Tnaon  in  the  above  case,  it  is  sufficient  to  observe,  that  the 
decision  there  was  come  to  upon  another  point,  and  that  that 
case  arose  before  the  Statute  of  Erauds.  It  was  even  there 
held,  that  the  interest  under  the  licence  was  such  as  bound  the 
land  in  the  possession  of  a  subsequent  lessee.  The  statute  does 
not  apply  exclusively  to  leases  and  estates  in  land.  It  applies 
to  all  interests.  A  right  to  enter  alone  is  an  interest,  much 
more  a  right  to  use  and  occupy  to  the  exclusion  of  others.  The 
decision  therefore  in  Wood  v.  Lake,  unless  explaiaable  away,  is 
directly  agaiast  both  the  spirit  and  language  of  the  statute. 
Examples  of  That  decision,  however,  has  been  followed  in  several  cases, 
co^en^*  l^ut  the  point  seems  to  have  been  very  carelessly  discussed.  It 
interest  ia  }ias  been  Successfully  held,  that  a  parol  licence  to  put  a  skylight 
over  an  area,  a  parol  agreement  for  leave  to  inhabit  a  house,  a 
parol  licence  to  bmld  a  house  on  the  waste  of  a  manor,  and 
a  parol  beneficial  licence  to  be  exercised  upon  land,  are  aU  valid 
as  not  conferring  interests  ia  lands  (s). 
Diversity  in  In  the  above  cases  there  was  simply  a  right  either  to  control 
to  m^e.  '^^'^^  i"""  ^^'*^^  the  right  of  ownership  in  "the  lands  of  another,  or  to 
use  and  occupy  the  land  for  a  definite  purpose,  and  without  any 
liberty  for  converting  or  appropriating  the  land  for  other  pur- 
poses. But  a  licence  to  work  mines  is  very  different.  It  confers 
not  only  a  right  to  enter  and  occupy,  but  to  commit  waste  and 
carry  away  part  of  the  land  itself — aoz.,  the  minerals.  '  It  seems, 
therefore,  impossible  to  contend  that  this  right  is  not  an  interest 
within  the  Statute  of  Frauds.  To  assert  that,  it  would  be  neces- 
sary to  maintain  that  the  minerals  are  not  part  of  the  land. 

An  interest  in  land  may  exist  where  there  is  no  actual  estate 

in  the  land.     And  it  has,  in  other  cases,  been  determined  that 

such  an  interest  is  within  the  meaning  of  the  statute. 

Other  licences      Thus  it  has  been  decided  that  sales  of  growing  poles,  of  stand- 

bem"vmtiQg,  ^^S  underwood,  of  a  crop  of  mowing  grass,  are  all  within  the 

because  con-    statute  (t).     It  is  true,  the  cases  upon  this  subiect  are  very  con- 
ferring mte-      ji-   ,•  T    ,T     ,    ji       1         .  .        1 

rest  inland,  nictmg,  and  that  the  leanmg  m  the  later  decisions  is  certainly 
in  favour  of  bringing  the  produce  of  the  land  not  within  the 
first  and  fourth  sections,  but  within  the  seventeenth  section,  which 
enacts,  that  no  contract  for  the  sale  of  goods,  wares  and  mer- 
chandise, for  the  price  of  ten  pounds  or  upwards,  shall  be 
allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 

(s)  "Winter  D.BrookweU,  8  East,  308;  East,    107;    Hewlius  v.    Shippam,   3 

Eex«.  Inhabitants  of  Standen,  2  Maul.  Bam.  &  C.  233. 

&  Sel.   461 ;   Eex  *.   Inhabitants  of  {t)  TeaU   v.  '  Anty,    4   Moo.    542 ; 

Homden,  4  Maul.  &  Sel.  862:  Tayler  ScoraU  v.  BoxaU,  1  You.  &  Jerv.  396; 

j)."W"aters,2Marsh.  551;  7Taunt.  374.  Crosby  ».  Wadsworth,  6  East,  602. 

But  see  Cocker  J).  Cowper,lCro.,Mees.  See  darrington  v.  Roots,  2  Meea.  & 

&  Eos.  418;   Eentiman  v.   Smith,   4  Wels.  248. 


STATUTE   OF    FBAUDS   REGARDING   LEASES   AND    SALES.  359 

goods-  SO  sold,  and  actually  receive  tlie  same,  or  give  sometliiiig     Chap.  IX. 

in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that        ^'^'   ' 

some  note  or  memorandum  of  the  bargain  be  made  and  signed 

by  the  parties,  to  be  charged  by  such  contracts,  or  their  agents 

thereunder  lawfully  authorized  (m).     But  notwithstanding  this  Cnshyir. 

inclination,  it  is  not  to  be  supposed  that  the  Courts  will  ever  distinction 

repudiate  the  distiaction  of  Lord  Ellenborough  in  the  case  of  ^^  wgards 

,      ■    ,  ■  -     ,        natural  pro- 

Crosby  T.  WadswortK,  where  he  said,  with  respect  to  a  growing  duce. 

crop  of  grass,  that,  in  the  outset,  he  felt  himself  warranted  in 

laying  whoUy  out  of  the  case  the  provision  contained  in  the  ■ 

seventeenth  section,  as  not  applicable  to  the  subject-matter  of 

that  agreement,  which  could  not  be  considered  in  any  proper 

sense  of  the  words  as  a  sale  of  goods,  wares  or  merchandise,  the 

crop  being  at  the  tiine  of  the  bargain  (and  with  reference  to 

which  he  agreed  with  Mr.  Justice  Heath  in    Waddington  v. 

Bristow  {v),  that  the  subject-matter  mUst  be  taken)  an  unsevered 

portion  of  the  freehold,  and  not  movable  goods  or  personal 

chattels  (w). 

In  a  late  case  (x),  where  a  farm  was  agreed  to  be  let  by  parol.  Lord  Falmouth 
and  the  tenant  was  to  take  the  growing  crops  and  pay  for  themj  to  same    ' 
and  also  for  the  work,  labour  and 'materials  in  preparing  the  ^Seot. 
land  for  tillage,  it  was  decided  that  this  case  was  within  the 
fourth  section  of  the  statute.     It  was  held  by  the  Court,  that  at 
the  time  when  the  contract  was  made  the  crops  were  growing 
upon  the  land,  the  tenant  was  to  have  had  the  land  as  well  as 
the  crops,  and  the  work,  labour  and  materials  were  so  incor- 
porated with  the  land  as  to  be  inseparAbk  from  it.     He  would 
not  have  the  benefit  of  the  work,  labour  and  materials  unless 
he  had  the  land,  and  they  were  of  opinion  that  the  right  to  the 
crops,  and  the  benefit  of  the  work,  labour  and  materials  were 
hoth  of  them  an  interest  in  the  land  {y).     Mines  and  minerals 
are  clearly  interests  in  land  within  the  meaning  of  the  two  last 
^ated  decisions. 

It  was, decided  in  the  case  of  Carrington  v.  Itoots  (z),  that  an  Parol  Kcenoe 
agreement  under  the  fourth  section,  though  altogether  void,  ®^™^^^  ^^^" 
may  have  some  operation  in  communicating  a  licence,  so  far  as 
to  excuse  what  would  otherwise  be  a  trespass;   but  such  a 

(«)  -  See  Waddington  v.  Bristow,  2  608,  infra. 

Boa.  &  Pul.  452 ;  Evans  v.  Roberts,  5  .    (te)  Lord  Falmouth   v.   Thomas,   1 

Bam.  &  Cress.  829;  Parker  o.  Stani-  Crompt.  &  Mees.  89. 

land,  11  East,  362;  Warwick «.  Bruce,  (y)  See  also  Eodwell  v.  Phillips,  9 

2  Maul.  &  Sel.  205;  Smiths.  Suiraan,  M.  &  W.  501;  11  L.  J.,  N.  S.,.  Exeh. 

9  Bam.  &  Cress.  561;  Sainsbury  v.  217;  Ruff ey  v.  Henderson,  21  L.  J., 

Matthews, 4 Mees.  &Wels.343;  Dunne  Q.  B'  49;  Hodgson «.  Johnson,  28  L. 

V.  Petgnson,  1  Hayes,  541.  J.,  Q.  B.  88;  E.,  B.  &  E:  685. 

to)"  Supra.  •    («)  2  Mees.  &  Wels.  257.     See  also 

[w]  See  also  Boyoe  v.  Greene,  Batty,  3  Bam.  &  C.  232. 
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Chap.  IX. 
Sect.  1. 


General 
points  upon 
Statute  of 
Frauds^ 


1.  Signature 
of  one  party. 


licence  could  confer  no  further  or  other  interest,  and  would  be 
always  countermandable  at  the  will  of  the  party. 


2.  Not  an  ex- 
ception to  the 
requisite  of 
mutuality. 


3.  Contract 
in  different 
writings, 
being  to- 
gether, com- 
plete. 


The  following  are  the  points  of  chief  general  importance  upon 
the  Statute  of  Frauds  that  have  been  settled  by  decision,  and 
which  regard  sales  and  leases  of  lands  or  mines,  and  contracts 
for  the  same : — 

It  has  been  clearly  established  by  a  multitude  of  cases,  that 
the  signature  of  the  party  to  he  charged  is  alone  sufficient  to  con- 
stitute an  agreement,  so  as  to  bind  the  person  so  signing.  In  a 
late  case  upon  the  subject,  the  Court  said  that  there  was  no 
reason  for  saying  that  the  signature  of  both  parties  is  that  which 
makes  the  agreement.  The  agreement,  in  truth,  is  made  before 
any  signature.  A  common  case  is  when  an  agreement  arises 
out  of  a  correspondence.  It  often  happens  that  a  party  is  unable 
to  give  evidence  of  his  own  letter,  and  he  is  not  to  be  defeated 
because  he  cannot  produce  a  formal  agreement  signed  by  both 
the  parties  to  the  contract  («). 

These  decisions  do  not  infringe  upon  the  rule  of  law,  that 
there  must  be  mutuality  to  render  a  contract  valid.  It  must  be 
remembered  that  (putting  aside  the  so-called  contracts  of  record, 
but  which  are  in  reality  judgments,  recognizances  and  such  like) 
the  law  of  England  recognizes  only  two  species  of  contracts,  viz., 
those  by  specialty,  and  those  by  parol,  and  that  there  is  no  third 
class  of  contracts  in  writing  (5).  These  latter  contracts  are  only 
parol  agreements,  evidenced  by  writing.  The  nature  of  the 
agreement,  and  its  legal  consequences,  are  not  affected  by  its 
being  reduced  into  writing.  There  may  still  be  the  requisite 
mutuality;  but  in  consequence  of  the  Statute  of  Frauds,  one 
party  may  be  in  a  situation  which  may  preclude  him  from 
availing  himself  of  the  contract  (c) . 

It  is  also  established  that  when  a  contract  in  writing  binds 
one  party,  any  subsequent  note  or  admission  in  writing,  or  a 
letter  which  either  contaias  the  terms  of  the  contract,  or  refers 
to  any  writiug  which  contains  them,  will  be  sufficient  to  bind  the 
other  party,  even  if  it  be  not  written  with  any  such  iutention  {d). 
But  there  must,  in  aU  such  cases,  be  evidence  of  a  concluded 


(a)  Laythoarp  v.  Bryant,  2  Bing.  N. 
C.  735.  See  Hatton  v.  Gray,  2  Ch.  Ca. 
164;  Cotton  v.  Lee,  2  Bro.  Ch.  Ca. 
564;  Coleman  v.  Upcot,  5  Vin.  Abr. 
527,  pi.  17;  Backhouse  v.  Crosby,  2 
Eq.  Ca.  Ab.  32,  pi.  44;  Setoni).  Slade, 
7  Ves.  265 ;  2  Jac.  &  "Wal.  428 ;  Fowle 
1).  Freeman,  9  Vee.  356;  Wain  v. 
Warlters,  5  East,  10;  Alien  v.  Bennet, 
3  Taunt.  169 ;  Smith  v.  Neale,  2  Com. 
B.,  N.  S.  67;  26  L.  J.,  C.  P.  143; 


Eeuss  V.  Picksley,  36  L.  J.,  Exch.  218. 

(i)  Bann  v.  Hughes,  in  error,  Dom. 
Proc.  7  T.  K.  360,  note  [a). 

{c)  See  Thornton  v.  Kimpster,  5 
Taunt.  788 ;  Egerton  v.  Matthews,  6 
East,  307. 

(d.)  Dobeler  v.  Hutchinson,  3  Adol. 
&  Ell.  355;  Coles  «>.  Treoothiok,  9  Ves. 
234 ;  Blagden  v.  Bradbear,  12  Ves.  466 ; 
Huddleston  v.  Briscoe,  11  Ves.  683. 
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agreement ;  and  the  terms  must  be  specified  or  accepted  without     Chap.  IX. 
any  quaKfication  or  new  stipulation  {e).     For  otherwis&  there        ^°^"  ^' 
would  be  no  assensus  ad  idem,  an  indispensable  element  in  every 
valid  contract.     Whether  the   contract-  or  the   memorandum 
merely  is  in  writing  it  must  contain  aU  the  terms,  that  is  to  say, 
the  names  or  descriptions  of  parties,  consideration,  &c.  (/). 

What  amounts  to  a  sufficient  description  of  the  contracting  What  is  a 
party  as  vendor  (and  similarly  as  purchaser)  has  been  the  sub-  g^'^tf^*^^/' 
ject  of  some  very  recent  decisions,  not  all  of  them  at  first  sight  the  vendor, 
easy  to  reconcile  with  each  other.  In  the  three  cases  of  Sale  v. 
Lambert  (g),  Potter  v.  Buffield  {h)  and  Rossiter  v.  Miller  (i),  all 
decided  by  the  Master  of  the  EoUs,  and  respectively  in  March 
and  April,  1874,  and  January,  1877,  it  was  held  that  the  word 
"  proprietor"  in  the  first  and  third  cases  was  a  sufficient  descrip- 
tion of  the  vendor,  but  that  the  word  "  vendor,"  in  the  second 
case,  was  not  a  sufficient  description, — adding,  in  fact,  no  new 
notion  to  that  involved  in  vendor.  On  the  other  hand,  in  the 
case  of  Thomas  v.  Brown  {J),  where  the  word  "  vendor"  was  used, 
sojne  difficulty  was  experienced  by  the  Court  iu  seizing  the  dis- 
tinction taken  by  the  Master  of  the  Eolls  between  "  proprietor" 
and  "  vendor ;"  but  without  deciding  whether  the  memorandum 
was  insufficient  under  the  Statute  of  Frauds,  the  Court  held  that 
the  plaintiff  by  his  conduct  had  precluded  himself  frgm  recover- 
ing his  deposit  money. 

When  the  terms  are  accepted  by  reference  to  another  docu-  The  writmgs 
ment,  the  description  of  this  document  must  be  sufficiently  pre-  ^^oientlT  ^ 
cise,  so   as  to  prevent  its  beiag  mistaken   or  substituted  for  connected. 
another.     Thus,  in  a  case  where  the  memorandum  in  writiug 
was  this — "  Sold  100  mining  purdy's,  at  17s.  6d.     J.  Greene." 
It  was  insisted  by  the  purchaser  that  the  defect  in  the  memo- 
randum was  supplied  by  the  seller  having  admitted  the  agree- 
ment by  sending  to  the  purchaser  another  paper,  in  these  words 
— "  I  hereby  undertake  to  have  transferred  to  Messrs.  John 
and  I.  Boyce  100  shares  in  the  Mining  Company  of  Ireland  as 
soon  as  the  books  are  opened  for  that  purpose.     Yalue  received, 
7th  January,  1825.     James  Greene."     But  it  was  held,  that 

(«)  Knight  V.  Crockford,  1  Esp.  Ca.  Cox,  219;  Pophamv.  Eyre,  LofEt,  786; 
189;  Huddleston  v.  Briscoe,  supra;  Gordon  v.  Trevelyan,  1  Price,  64; 
Stratford  v.  Bosworth,  2  Ves.  &  B.  341 ;  Blore  v.  Sutton,  3  Mer.  237 ;  Price  v. 
Ogilvie  ».  Poljambe,  3  Mee.  53;  Hoi-  Assheton,  1  You.  &  Col.  441;  Ken- 
land  V.  Eyre,  2  Sim.  &  Stu.  194 ;  -worthy  v.  Schofield,  2  Bam.  &  Cress. 
Eoutledge  v.    Grant,   4   Bing.    653;  945. 

Smith «.  Surman,  9Bam.  &  Cress.  561;  (/)  Williams  v.  Lake,  2  El.  &  El. 

Blagden  v.  Bradlaear,  supra;  Brodie  v.  349. 

St.  Paul,  1  Ves.  jun.  326;  Higginson  (ff)  L.  E.,  18  Eq.  1. 

V.  Clo-w-es,  15  Ves.   516;   Lindsay  v.  M  L.  E.,  18  Eq.  4. 

l^ynoh,  3  Sch.  &  Lef.  1.     See  LofEt,  (i)  L.  E.,50h.D.  648;  25W.Il.  890. 

801 J  9  Ves.  252;  Stokea  v.  Moore,  1  (J)  L.  E.,  1  Q.  B.  D.  714. 
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Ceap.  IX. 

Sect.  1. 


4.  Signature 
may  be  in 
print ;  also  in 
any  part  of 
writing. 


5.  Proof  of 
agency. 


6.  Repudia- 
tion of 
agency. 


this  docmnent  could  not  answer  the  oh  j  action  made  to  the  other, 
for  it  did  not  refer  to  it,  and  could  not  he  connected  with  it  or 
called  in  aid  of  it ;  and,  besides,  this  document  varied  from  the 
other  in  two  respects;  first,  in  the  names  of  the  parties,  for 
it  was  an  undertakiug  to  transfer  to  Messrs.  John  and  L 
Boyce ;  secondly,  a  certaia  condition  was  introduced  into  it 
which  was  not  in  the  other  instrument  (k). 

On  the  other  hand,  iu  the  case  of  iVewe  Valley  Drainage  Com- 
missioners V.  Dimkeley  (l),  the  commissioners  had  agreed  with  the 
defendant  for  the  sale  to  him  of  certain  property;  the  agreement 
was  in  writing,  and  was  signed  by  the  lawfully  authorized  agents 
of  the  respective  contracting  parties.  It  did  not  refer  to  any  plan, 
but  the  agents,  at  the  same  time  that  they  signed  it,  signed  also 
the  following  memorandum,  written  upon  a  plan  of  the  pro- 
perty:— "Plan  of  property  sold  to  and  purchased  by  J). 
23rd  October,  1874.  N.B.  The  property  included  in  the 
purchase  is  edged  with  red  colour."  It  was  held  that  the  plan 
was  sufficiently  incorporated  with  the  contract,  and  that  the 
plan  controlled  the  contract. 

The  printed  or  stamped  signature  of  one  whose  habit  it  is  to 
sign  in  that  manner  will  be  sufficient  (m),  and  so  long  as  the 
name  is  signed  by  the  party,  it  does  not  matter  in  what  part  of 
the  writing  the  signature  occurs  («). 

It  has  even  been  held,  that  if  the  party  sign  in  form  as 
a  witness,  the  statute  will  be  satisfied  (o),  unless  it  be  doubtful 
in  what  capacity  he  actually  did  sign. 

An  agent,  it  has  been  seen,  lawfully  authorized,  may  contract  in 
writing  for  the  creation  and  transfer  of  any  estate  or  interest  in 
lands.    The  fact  of  agency  may  be  .proved  by  parol  evidence  (jo). 

The  fact  of  agency  may  also  be  implied  by  law,  as  in  the 
case  of  an  auctioneer  in  the  discharge  of  his  duty  (q),  or  his 
clerk  (r),  they  being  agents  both  for  the  vendor  and  for  the 
purchaser.  But  the  soKoitor  for  the  vendor  is  not  as  such  a  duly 
authorized  agent  for  his  client  (s). 

In  a  case  where  an  agreement  was  entered  into  for  the  demise 


(k)  Boyce  v.  Greene,  Batty,  608. 

h)  L.  R.,  i  Ch.  D.  1. 

(«»)  Saundersou  v.  Jackson,  2  Bos. 
&  Pul.  238;  Schneider  v.  Norris,  2 
Maul.  &  Sel.  286. 

(m)  Stokes  V.  Moore,  1  Cox,  219 ; 
Allen  1).  Bennet,  3  Taunt.  169  ;  Cooper 
V.  Smith,  15  East,  103  ;  Morison  v. 
Tumour,  18  Ves.  175 ;  Propert  ». 
Parker,  1  Russ.  &  Myl.  625  ;  Saunder- 
son  «.  Jackson,  2  Bos.  &  Pul.  238. 

(o)  WelEord  p:  Beazely,  1  "Ves.*  6 ; 
Coles  f.  Trecothick,  9  Ves.  234.     See 


Blore  V.  Sutton,  3  Mer.  237.  See 
Sugden  on  Vend.  &  Pur.  1,  182. 

(p)  Wilson  1}.  Hart,  1  Moore,  45. 

(q)  Emmerson  v.  Heelis,  2  Taunt. 
38.  See  1  Gas.  &  Op.  142, 143  ;  AVhite 
V.  Proctor,  4  Taunt.  209  ;  Blemys  v. 
Proctor,  3  Ves.  &  B.  57  ;  1  Jac.  &  W. 
350. 

()•)  Bird  V.  Boulter,  1  Nev.  &  Man. 
313  ;  4  Bam.  &  Ad.  447. 

(«)  Smith  v.  Webster,  L.  R.,  3  Ch. 
D.  49  ;  and  on  appeal,  56.  - 
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of  mines  in  Ireland,  it  appeared  that  tlie  agreement  had  been  Chap.  IX. 
effected  by  the  agent  for  a  proposed  joint-stock  company,  and  ^°^"  " 
particularly  on  behalf  of  his  principal,  who  was  engaged  in 
projectiag  the  company.  The  a,gent,  who  was  to  receive  1/32'' 
share  for  his  services,  negotiated  the  agreement  in  his  own 
name ;  biit  it  was  mentioned  in  it  that  he  had  ihdius^d  a  company 
to  work  the  mines,  and  the  proposal  was  made  for  them.  He 
afterwards  repudiated  the  company  and  the  principal,  and 
claimed  the  exclusive  benefit  of  the  agreement.  But  the  fact  of 
agency  was  held  to  be  fully  proved,  and  he  was  ordered  to 
deliver  up  the  agreement  to  the  company  (t). 

The  authority  of  an  agent  may  a;lways  be  revoked  at  any  7.  Revocation 
time  before  the  agreement  is  executed  according  to  the  statute,  °  ^g^^^y- 
although  the  agent  may  have  entered  into  a  verbal  agreement. 

On  the  other  hand,  a  principal  may  afterwards  adopt  the  act  8.  Subsequent 
of  a  man  assuming  the  authority  of  an  agent  without  authority  ^^    "^  ^™" 
at  the  time ;  and  if  the  principal  ratifies  the  contract  of  such  a 
-person,  he  will  be  afterwards  bound  by  it  {u). 


The  authority  of  an  agent  is  either  special  or  general,  and  this  Agents 
distinction  will  pervade  all  his  acts.  When  some  specific  and  ^^  speofaL^^^ 
particular  purpose  is  to  be  efEected  by  agency,  and  the  agent 
thus  employed  has  no  other  relation  with  his  employer  than 
that  which  results  from  the  particular  employment,  the  authority 
of  the  agent  will  be  necessarily  limited  to  the  definite  object  of 
his  appointment.  His  power  will  be  special;  and  as  no  inference 
can  be  drawn  from  this  position,  with  respect  to  his  principal, 
that  he  is  invested  with  any  other  authority  than  that  which 
may  be  fairly  implied  from  the  nature  of  his  particular  employ- 
ment, it  will  be  the  duty  of  all  persons  who  contemplate  any 
transactions  with  him  to  ascertain  the  extent  of  his ,  power  (»). 
In  such  cases,  the  principal  will  not  be  bound  if  his  confidence  is 
abused  by  the  conduct  of  his  agent,  because  no  reasonable  pre- 
sumption can  be  formed  by  the  public  with  respect  to  the 
probable  extent  of  the  authority  reposed  in  the  latter.  On  the 
other  hand,  if  a  person  is  invested  generally  and  permanently 
with  the  management  of  another  person's  affairs,  or  of  any 
■  particular  department  of  that  person's  affairs,  the  agent  will, 
in  such  cases,  possess  a  generfil  authority,  and  he  will  be  pre- 
sumed, from  his  situation,  to  be  empowered  to  dp  ma,ny,acts 
which  would  otherwise  require  a  special  authorization.     The 

(t)  Taylors.  Salmon,  iMjl.  &0. 134.      2  Ad.  &  EU,  500. 
(U)  Maclean  v.  DuTiti,  4  Bing.  722;  (x)  Pickering  «.' Bust,  IS  East,' 43. 

4  Moo.  &  Pay.  761 ;  Gosbell  v.  Archer, 
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Chap.  IX.  principal  will  be  bound  by  tbe  acts  of  sucb  an  agent,  even  if 
^^'  •  those  acts  are  fraudulent  or  in  defiance  of  express  orders; 
because  tbe  public  cannot  be  expected,  in  such  cases,  to  dis- 
criminate between  a  full  and  a  limited  amount  of  authority, 
because  no  dealings  with  such  persons  could  otherwise  be  safely 
concluded,  and  because  it  is  the  duty  of  a  principal  to  see  that 
his  power  is  not  delegated  to  an  improper  person  (y). 

When  a  special  or  general  authority  is  given  in  writing,  its 
construction  and  extent  wiU  be  determined  by  the  Court  (z). 
But  whatever  may  be  the  construction  of  documents  defining 
the  duties  of  a  general  agent,  persons  dealing  or  contracting 
with  him  will  stOl  be  entitled  to  presume  an  authority  com- 
mensurate with  his  situation  as  a  general  agent,  unless  they 
have  distinct  notice  of  his  power  having  been  abridged  by  special 
restriction  or  usage.  - 
Mining  It  remains  now  to  be  seen,  what  acts  with  respect  to  mines  a 

particular.       general  agent  will  be  authorized  to  perform. 

The  general  rule  upon  this  subject  is,  that,  as  between  third, 
persons,  the  authority  of  the  agent  is  to  be  measured  by  the 
extent  of  his  usual  employment. 

In  mining  countries,  agents  are  frequently  employed  to  attend 
exclusively  to  the  miniag  concerns  of  their  principal.  The  acts 
of  those  agents  are  frequently  very  extensive,  but  the  same 
principle  of  law  wUl  apply  to  them  as  to  agents  in  general,  viz., 
they  wUl  be  presumed  to  be  invested  with  authority  in  those 
particular  acts  which  they  have  been  in  the  habit  of  exercising, 
and  which  have  never  been  questioned  or  repudiated  by  their 
principal.  The  general  usage  of  the  country,  and  the  ordinary 
mode  of  transacting  business,  wOl,  in  the  absence  of  more  specific 
instructions  conveyed  to  the  persons  to  be  dealt  with,  sufficiently 
ailect  the  liability  of  the  principal.  It  is  for  the  consideration 
of  a  jury  to  determiae,  in  doubtful  cases,  what  acts  of  the  agent 
may  be  reasonably  authorized  by  the  general  nature  of  his 
employment,  or  by  the  recognition  of  his  principal.  It  has 
been  decided  in  one  case,  that  the  sanction  of  a  single  purchase 
upon  credit  by  a  servant  bound  the  master  to  a  succeeding  one 
in  the  same  way  (a).  It  may  be  laid  down  as  a  general  rule, 
that  aU  the  acts  of  a  mining  agent  which  are  sanctioned  by 
usage,  and  which  he  may  in  other  respects  lawfully  perform, 
will  be  binding  upon  his  principal. 

It  has  been  seen,  that  no  agent  has  the  power  to  bind  his 
principal  under  the  first  and  third  sections  of  the  Statute  of 

{y)  Edmirnds  v.  Bushell,  36  L.  J.,  (z)  OoLlis ».  Emmett,  IH.Bla.  313. 

Q.  B.  20;  1  Law  Eep.,  Q.  B.  97.  (»)  Hazard  v.  TreadweU,  1  Str.  506. 
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^Frauds,  unless  he  is  authorized  so  to  do  by  writing-;  hut  that  Chap.  IX. 
an  agent  may  hind  his  principal  under  the  fourth  section  of  that  ™"  ^" 
statute,  without  beiag  authorized  in  writing.  It  follows,  there- 
fore, that  a  general  agent,  whose  authority  for  that  purpose  is 
not  evidenced  by  writing,  cannot  create  or  assign  a  legal  estate 
or  interest  ia  minerals  or  lands ;  hut  he  may  create  and  transfer, 
by  agreement  in  writing,  an  equitable  interest  in  property  of 
this  description  in  the  name  of  his  employer.  An  agreement, 
therefore,  by  such  an  agent,  for  the  partial  or  even  the  complete 
ahenation  of  the  mines  and  minerals  of  his  principal,  will  be 
valid,  if  such  alienations  fall  within  the  general  rule  of  the 
presumption  of  an  authority  established  by  usage,  or  the  recog- 
nition of  former  acts  of  the  same  nature  and  extent.  Thus,  if 
a  mining  agent  has  been  in  the  habit  of  agreeing  for  the 
demise  or  grant  of  veins  or  seams  of  minerals  for  limited  or 
extensive  periods,  he  vyill  create  an  equitable  interest  in  them 
which  will  be  binding  on  his  principal.  But  he  must,  in  such 
.instances,  always  conform  to  the  particular  usages  which  have 
been  established  in  this  exercise  of  his  authority.  He  will  not 
be  allowed  to  bind  his  principal  by  the  adoption  of  a  mode  of 
transacting  business  contrary  to  previous  regulation  and  an 
established  custom  which  may  have  been  acquiesced  in  by  the 
latter.  Thus,  it  is  presumed,  the  introduction  of  unusual  stipu- 
lations with  respect  to  the  operations  of  mining,  or  the  agree- 
ment for  a  demise  or  a  licence  to  work  for  an  unwarrantable 
period  of  time,  will  not  be  binding  upon  the  owner  without  his 
consent  or  recognition.  But  agreements  of  this  kind  may,  of 
course,  bind  the  other  parties,  and  also  pro  tanto  the  principal. 

In  conclusion,  it  may  be  submitted,  that  when  a  mining  agent  Difficulty- 
signs  an  instrument  which,  in  its  language,  amounts  to  an  actual  agreement 
demise  or  licence,  but  which  necessarily  fails  in  conferring  a  T^oulii 

'  .  ,       .  J.     ,  ,     amount  to  an 

legal  interest  for  want  of  the  -written  authority  of  the  agent,  actual  lease. 
such  an  instrument  -will  still  be  supported  as  a  sufficient  agree- 
ment to  bind  the  principal.  The  earlier  decisions  were  in  favour 
of  a  present  demise,  even  when  on  the  face  of  the  document 
it  was  quite  clear  that  a  regular  lease  was  afterwards  to  be 
executed  (J).  But  this  principle  of  interpretation  has  latterly 
been  much  discouraged  (c) ;  and  it  is  presumed,  it  never  could 

(J)  See  Barry  v.  Nugent,  cited  5  T.  13  East,  18;  Sturgeon  «>.  Painter,  Noy, 

E.  165 ;  Eight  d.  Green  v.  Procter,  4  128 ;  Pleasant  v.  Higham,  1  KoU.  Ab. 

Burr   2208 ;  Doe  d.  Potter  v.  Arclier,  1  848 ;  Goodtitle  d.  Estwick  v.  Way,   1 

Bos.  &  Pul.  531 ;  Maldon's  case,  Cro.  T.  R.  735;  Doe  d.  Coore  v.  Clare,  2  T. 

Eliz    33-   Hairaigton  v.  Wise,  Cro.  E.  7-89;  Doe  <?.  Jackson  v.  Ashbumer, 

Eliz.  486;  Noy,  57.  .  5  T.   E.   163;   Doe  d.   Bromfield  'o 

[e]  Doe  d.  Abrahall  v.  BrOTvne,   2  Smith,  6  East,  630 ;  Morgan  d.  Dowd- 

Black.  Eep.  973;  Tempest  w.  Eawling,  ing  v.  BisseU,  .3  Taunt.  65.    And  see 
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Relief  in 

equity. 


Grrounds  of 
relief. 


apply  to  cases  where  an  actual  and  present  demise  could  not,  as 
in  the  case  of  agents,  possibly  be  created.  When  words  of  pre- 
sent demise  are  unqualified  by  expressions  of  a  contrary  tendency, 
and  the  grantor  was  not  disabled  from  granting  leases,  there 
could  cfertainly  have  been  no  pretence  for  any  different  construc- 
tion ;  but  it  is  a  familiar  principle  of  law,  that  when  an  instru- 
ment is  incapable  of  operating  in  one  way,  and  may  acquire 
validity  in  another  way,  it  shall  operate  in.  the  possible  way, 
although  that  may  not  appear  to  have  been  the  intention  of  the 
parties, — ut  res  magis  vakat  qudm  pereat.  Thus,  a  feoffment  or 
a  grant  may  fail  in  their  legal  operation,  and  yet  bind  the 
feoffor  or  grantor  in  equity ;  and  thus,  it  isjsubmittedi  a  mining 
agent  will  be  held  to  have  done  only  what  he  could  lawfully 
have  done  for  his.  principal,  that  is,  agree  to  demise,  but  not 
actually  make  a  demise. 

There  must  always  be  a  valuable  consideration,  in  order  to 
induce  a  Court  of  equity  to  carry  an  agreement  into  effect. 
The  usual  terms,  in  mining  contracts,  consist  in  the  render  of  a 
proportionate  part  of  the  mineral,  or  of  a  money  rent(c?).  These 
terms  will,  of  course,  form  a  sufficient  consideration,  and  they 
need  not  appear  on  the  face  of  the  instrument,  if  they  can  be 
ascertained  with  certainty  by  express  or  impKed  reference  to 
some  established  usage. 

In  some  cases  Courts  of  equity  have  supplied  the  want  of  a 
strict  observance  of  the  Statute  of  Frauds;  but  this  indulgence 
is  not  carried  to  an  exorbitant  extent,  and  Lord  Eedesdale 
justly  made  the  observation,  that  it  was  absolutely  necessary 
for  the  Courts  to  make  a  stand,  and  not  carry  the  decisions 
further  (e),  unless  upon  very  sufficient  grounds. 

It  has  been  decided,  however,  that  if  a  purchaser  take  rightful 
possession  of  the  property  (/),  or  if  he  expend  money  in  im- 
proving the  condition  of  the  property,  according  to  the  agree- 
ment {g),  the  contract  will  be  considered  as  in  part  executed,  and 
the  statute  will  no  longer  be  an  impediment.  But  the  payment 
of  a  small  part  of  the  purchase-money  only  will  not  have  that 
effect  (/«).     It  appears  to  be  the  better  opinion  of  the  profession 


the  entire  subject  treated  very  ex- 
haustively in  Smith  and  Soden's  Land- 
lord and  Tenant,  p.  56,  and  foUowing 
pages.        ■ 
.  (d)  See  Appendix  I. 

(c)  2  Sch.  &  Lef.  5. 

(/)  Butcher  v.  Stapeley,  1  Vem. 
a63;  Pike  v.  Williams,  2  Vem.  465; 
Lacon  v.  Mertins,  3  Atk.  1 ;  WillB  ». 
StradUng,  3  Ves.  378 ;  Bowers  ».  Gator, 
4  Ves.  91 ;  Gregory  r.  Mighell,  18  Ves. 


328;  Kine  v.  BaHe,  2  Ball  &  B.  343 
Morphett  V.  Jones,  1  Swanst.  172. 

(^)  Poxcraft  v.  Lister,  2  Vem.  466 
iloydji.  Buckland,  2!Freem.  268;  Mor. 
timer  ».  Orchard,  2  Ves.  jun.  243 
Toole  «!.  Medlioott,  1  Ball  &  B.  393. 

(h)  Seagoodj).  Meale,  Preo.  Ch.  560, 
Lord  Kngal  v.  Ross,  2  Eq.  Ca.  Abr. 
46,  pi.  12;  Main  v.  Melboum,  4  Ves, 
720. 
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that  the  payment  even  of  a  considerable  proportion  or  of  the     Chap.  IX. 

entirety  of  the  purchase-money  will  be  equally  inoperative  (»),  ' 

the  reason  being  that  the  money  can  be  returned,  and  there- 
upon the  contracting  parties  are  remitted  to  their  origiaal 
status  quo. 

There  cannot  be   any  part-performance   of   an  incomplete 
agreement,  because  that  is  no  agreement  {j). 

Payment  of  rent  mil  be  a  sufficient  part-performance  to 
establish  a  parol  agreement  for  a  lease  {k). 


Sect.  2. — Transfers  hy  loay  of  Sale  or  Absolute  Conveyance. 

Sub-Sect.  1. — Transfer  hy  Deed. 

Sub-Sect.  2. — Transfer  hy  Will. 

Sub-Sect.  3. — Transfer  hy  Operation  of  Law. 

Sub-Sect.  4. — Transfer  hy  Adverse  Possession. 
.  Sub-Sect.  5. — Traiisfer  of  Shares  in  Mines.  < 

Sub-Sect.  6. — Transfer  of  Mining  ^Fixtures,  8fc. 
■       Sub-Sect.  7. — Specific  Performance  of  Contract  for  Sale. 


Sub-Sect.  1. — Transfer  hy  Deed. 

When  the  mines  form  part  of  the  general  iaheritahce,  they  Title  to  mines, 
"will,  of  course,  be  transferred  along  with  the  lands  without  ^*'^^  of. 
beiag  expressly  mentioned  m  the  conveyance  {I),  and  the  title 
to  be  shown  to  them  will  be  the  same  title  as  that  shown  to  the 
lands ;  but  when  they  form  a  distinct  possession  or  inheritance, 
a  distinct  title  to  them  must  also  be  established,  and  the  con- 
veyance will  be  of  the  mines  alone  by  apt  and  express  words. 

In  the  latter  situation  the  mines  will  still,  of  course,  retain 
the  qualities  of  real  estate,  and  will  be  transferred  by  convey- 
ances applicable  to  the  particular  disposition  intended  to  be 
made  of  them. 

They  are  capable  of  livery,  and  of  being  made  the  subjects  ConTeyanoes 
of  ejectment  (m).     "By  the  name  of  miner  a,"  says  Coke,  "or  a^^^'  j 
fodina  plumhi,  &c.,  the  land  itself  shall  pass  in  a  grant,  if  livery  modem, 
be  made,  and  also  be  recovered  in  an  assise"  («). 

It  has  been  stated,  that  if  a  grant  of  mines  be  made  without 

(i)  Butcher  v.  Butcher,  9  Ves.  382;  (t)  Keyse  v.  Povell,  2EU.  &B.  132: 

Clinan  v!  Cooke,   1  Sch.    &  Lef.  22.  22  L.  J.,  Q.  B.  305. 

And  see  1  Ca.  &  Op.  136;  1  Sug.  V.  &  {m)  Comyuii.  Kyueto,  Cro.  Jac.  150; 

P:  208.  Barnes  v.  Mawson,  1  Maul.  &  Sel.  77; 

(j)  Thynne  v.  Lord  Grlengall,  2  H.  Wilkinson  v.  Proud,  11  M.  &W.  33; 

L.  Ca.  131.  12  L.  J.,  N.  S.,  Exoh.  227. 

(k)  Nunn  v.  Fabian,  35  L.  J.,  Oh.  («)  Co.  Litt.  6  a. 
140. 
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Chap.  IX.  livery, '  tlie  grantor  will  only  take  a  power  to  dig  and.  work 
^°'^'  '  them  (o).  But  now,  by  a  late  statute,  all  corporeal  heredita- 
ments are  declared,  as  regards  the  conveyance  of  the  immediate 
freehold,  to  lie  in  grant  as  well  as  in  livery  (p) ;  and,  therefore, 
the  ordiaary  deed  of  grant  will  now  suffice,  without  livery,  to 
convey  a  corporeal  estate  in  the  minerals. 

It  has  also  been  stated,  that  a  common  recovery  could  not 
have  been  suffered  of  a  quarry,  or  a  miae,  because  they  are  not 
iu  demesne,  but  in  profit  only  (§■).  But  this  is  not  correct; 
Mines  and  minerals  are  parts  of  the  very  lands  or  demesnes 
themselves. 

A  distinction  was  formerly  taken  between  the  transfer  of 
opened  and  of  unopened  mines.  Unopened  mines  had  been 
thought  so  far  to  resemble  an  estate  in  remaiader  as  to  be  in- 
capable of  livery  of  seisiu,  and  to  be  only  passed  by  grant.  This 
opinion  had  been  founded  on  the  decision  that  unopened  mines 
were  not  liable  to  dower  (r).  It  will  be  afterwards  shown  (s)  that 
that  doctrine  rests  upon  very  different  grounds  from  those  founded 
on  the  notion  that  unopened  mines  bear  any  resemblance  to  an 
estate  in  remainder.  All  unsevered  mines,  whether  opened  or 
unopened,  are  parts  of  the  freehold  and  inheritance,  and  they 
are  equally  in  the  possession  of  the  tenant  (t).  It  had  been 
expressly  held  before  the  late  statute,  that  mines  did  not  lie 
in  grant  (it).  As  real  hereditaments,  they  passed  by  livery  of 
seisin.  Unopened  mines,  even  when  severed  from  the  inherit- 
ance, were  not  incapable  of  livery.  The  mines  axe  not  strictly 
the  subjects  of  transfer,  but  the  minerals  which  are  acquired  by 
mining.  These  minerals,  or  the  mineral  veins,  are  almost  always 
so  far  accessible  from  the  surface  as  to  be  capable,  either  by 
ordinary  or  mechanical  means,  of  livery,  without  the  actual 
operation  of  mining.  When  they  are  not  accessible,  it  has  been 
suggested  that  a  symbolical  seisin  might  be  given  (x) .  But  the 
point  is  now  no  longer  of  practical  importance,  a  simple  deed  of 
grant  sufficing  for  their  conveyance. 
Distinction  Mines  are  very  frequently  excepted  in  a  conveyance.     When 

andlxce^ion!  *^®  exception  Contained  in  a  deed  oi  feoffment  is  in  favour  of  the 
grantor,  there  can  be  no  necessity  for  livery,  because  the  grantor 
will  never  have  been  out  of  possession  of  the  thing  excepted  {y). 
But  when  the  exception  is  in  favour  of  third  persons,  or  strangers 
to  the  legal  estate,  this  livery  could  not  formerly  have  been 

(o)  Shep.  Touch.  96.  Ad.  437. 

Ip)  8  &  9  Vict.  c.  106.  [u)  Chetham  v.  Williamson,  4  East, 

\q)  Pigot,  96;   18  Vin.  Abr.  218.  476. 

\r)  Burton's  Oomp.  386.  (a;)  Wilkinsonv.ProudjllM.&W.SS. 

(s)  See  Sub-Sect.  3  of  this  Section.  (y)  Co.  Litt.  47  a;  Doe  d.  Douglass. 

[f]  Le-Has  «'.  Branth-waite,  2  Bam.  &  Lock,  1  Ad.  &  Ell.  713. 
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dispensed  with,  that  is  to  say,  in  a  deed  of  feofEment ;  for  in  a     Chaj?.  ix. 
deed  of  grant  no  such  livery  need  he  made.  ^°^'    ' 


A  conveyance  in  fee  was  made  by  a  mortgagor  and  a  mort-  Distinction 
gagee  of  certain  lands  to  a  purchaser;  and  the  purchaser,  by  the  or  ^ception' 
same  deed,  covenanted  and  granted  to  the  mortgagor  and  his  9°^  *lie  one 
heirs,  that  it  should  be  lawful  for  them  to  enter  and  work  coal  licence  to 
or  other  mines,  with  a  proviso  that  deduction  for  damages  done  "^^  "°-  *^^ 
should  be  made  from  a  yearly  rent  which  was  also  granted  to 
the  mortgagor.  The  mines  were  worked  under  the  authority 
of  persons  claiming  under  a  title  derived  from  the  purchaser ; 
and  an  action  of  trover  was  brought  against  them  by  one  claim- 
ing under  a  title  derived  from  the  mortgagor.  The  question 
was,  whether  the  mortgagor  had  an  exclusive  right  to  the  coal 
under  the  lands  conveyed,  or  only  a  concurrent  right  with  the 
purchaser,  from  whom  the  defendant  claimed — and  it  was 
amongst  other  things  contended  for  the  plaintiff,  that  the 
covenant  and  grant  amounted  to  a  reservation  and  exception 
of  the  coal  in  the  grant  to  the  purchaser ;  the  legal  estate  and 
inheritance  of  which  remained  in  the  mortgagor,  and  those 
claiming  under  him.  It  was  held  by  Lawrence,  J.,  that  the 
covenant  could  not  operate  as  an  exception  or  reservation  in 
favour  of  the  mortgagor,  who  had  no  legal  estate  in  him  at  the 
time,  but  only  the  equity  of  redemption.  He  was  in  law  no 
more  than  a  stranger  to  the  estate,  and  could  not  except  or 
reserve  that  which  he  had  not  before.  The  covenant,  therefore, 
could  only  operate  as  a  grant ;  but  a  grant  would  not  pass  the 
land  itself  without  livery  (s).  This  case  was  in  fact  decided  on 
the  ground  of  the  grant  amoimting  only  to  a  licence.  Since 
the  late  statute  the  mines  might,  of  course,  have  passed  as  land, 
if  the  words  had  admitted  of  that  construction. 

If  there  be  no  express  exception  of  the  mines,  and  no  clear 
intention  that  they  are  not  to  pass  under  the  conveyance,  even 
when  the  grantor  is  in  possession  of  the  legal  estate,  the  excep- 
tion or  reservation  will  only  amount  to  a  licence  to  work.  This 
was  the  early  case  of  Lord  Mountjoy,  who  was  seised  of  two 
parts  of  a  manor,  and  who  conveyed  them  to  purchasers,  with  a 
proviso  and  covenant  that  it  should  be  lawful  for  the  grantor 
and  his  heirs  to  dig  for  ore  in  the  wastes,  and  to  dig  turf  for 
making  alum,  without  interruption  of  the  purchasers  or  their 
heirs.  This  was  held  to  be  no  exception  of  the  minerals  as 
land  {a). 

(s)  Chetham  v.  Williamson,  i  East,  {a)  Godb.  17;  i  Leon.  147;  1  And. 

469.    See  Earl  of  Cardigan  v.  Armi-       307 ;  Moore,  174.     See  also  the  recent 
tage,  2  Bam.  &  C.  197.  case  of  Ashton  r.  Stock,  25  "W.  R.  862. 

B.  n  V, 
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Obat.  IX. 
Sect.  2. 

Parcels  in 
grant,  accu- 
rate ascer- 
tainment of. 


In  a  purcliase  deed,  it  was  recited  that  tlie  puroliaser  was  the 
highest  bidder  for  four  closes  of  land,  excepting  the  mines  and 
heds  of  coal  within  them,  and  was  declared  to  be  the  purchaser. 
In  the  granting  part  of  the  deed,  the  mines  and  beds  of  coal 
were  excepted  imder  a  description  which  referred  to  a  lease  for 
a  term  of  years  granted  to  lessees  some  years  previously.  The 
lease  comprised  only  two  of  the  beds  of  coal,  and  the  purchaser 
claimed  the  remainder.  But  it  was  held,  that  the  recital  con- 
trolled the  operation  of  the  deed,  and  that  none  of  the  coal 
passed  to  the  purchaser  (6). 


Mines  are 
treated  as 
real  estate. 


Even  -where 
interest  is  of 
a  leasehold 
or  personal 
nature,— ^if 
specifically 
bequeathed. 


Sub-Sect.  2. — Transfer  by  Will. 

Mines,  under  almost  any  circumstances,  are  of  variable  and 
uncertain  value.  They  are  described  by  Lord  Hardwicke  a.p 
being  in  the  nature  of  a  trade  (c).  But  they  are  not  always, 
nor  in  fact  usually,  treated  as  part  of  the  perishable  property  of 
a  testator.  When  mines,  whether  worked  or  unworked,  and 
whether  forming  a  distinct  inheritance  or  not,  are  devised  as  the 
freehold  or  copyhold  hereditaments  of  the  testator  without  any 
directions  for  conversion,  or  if  they  descend  in  this  state  to  the 
heir,  they  will  follow  the  course  of  alienation  pointed  out  by  the 
testator,  or  by  the  law,  without  being  subject  to  the  rules  appli- 
cable to  personal  property  of  a  perishable  description;  for  in 
such  eases  mines  are  placed  beyond  the  general  control  of  the 
personal  representatives;  and  they  must  be  enjoyed  in  the 
manner  in  which  they  devolve  or  descend. 

If,  again,  the  mines  form,  e.  g.,  under  exceptional  circum- 
stances, part  of  the  personal  property  of  the  testator,  either  in 
connection  with  the  lands  in  which  they  are  situate,  or  as  a 
separate  possession  in  the  lands  of  others,  and  are  bequeathed  as 
a  specific  bequest,  either  immediately  to  the  beneficiaries  or 
through  the  intervention  of  trustees  for  them,  the  subject  of 
bequest  must  also  be  taken  and  enjoyed  in  the  mode  appointed 
by  the  testator.  It  will  make  no  difference  if  the  objects  of  the 
testator's  bounty  are  directed  to  take  absolutely  or  in  succession 
for  limited  interests,  with  remainders  over.  As  the  testator  has 
not  thought  proper  to  direct  a  sale,  the  law  presumes  that  he 
intended  his  property  to  be  enjoyed  in  the  actual  condition  in 
which  it  is  left  by  him,  that  is  to  say,  in  specie.  The  ordinary 
principles  of  law,  which  wiU  be  presently  mentioned,  and  which 


(})  Deniaon  v.  Holiday,  28  L.  J., 
Exoh.  25;  3  H.  &  N.  670. 


(c)  IBro.  C.  C.  289;  3  Atk.  14. 
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arise  from  the  propriety  of  avoiding  risk  in  winding-up  the     Chap.  IX, 


Sect.  2. 


afEairs  of  a  testator,  or  of  making  adequate  provision  for  persons 
successively  interested  in  the  subject  of  devise,  are  therefore 
deprived  of  their  operation  (d). 

It  remains  only  to  consider  therefore  the  consequences  resulting 
from  a  devise  or  bequest  of  mines  when  they  form,  or  are  directed 
to  form,  personal  property,  and  are  not  the  subjects  of  a  specific 
devise  or  of  any  special  ,directions. 

The  law  imposes  upon  executors  and  administrators  the  duty.  General 
and  affords  them  the  power,  of  coUectiag  the  assets  and  dis-  executor, 
tributing,  the  effects  of  a  testator;  generally  speaking,  they 
have  the  complete  control  over  the  personal  property  of  the 
deceased  (e).  It  is  their  duty  to  perform  their  trust  in  a  manner 
most  advantageous  to  the  estate.  When  mines,  therefore,  have 
been  vested  m  executors  without  any  special  directions  with 
respect  to  them,  or  pass  to  the;  administrators  by  operation  of 
law,  these  personal  representatives  will  have  full  power  to  dispose 
of  them;  and  it  may  even  be  their  duty  to  do  so.  But  Courts 
of  equity  have  always  been  extremely  liberal  ia  defining  the 
duties  of  an  executor  or  administrator,  and  cautious  in  rendering 
them  liable -upon  slight  grounds  (/). 

There  does  not  appear  to  be  any  reason  for  concluding  that  Personal 
a  personal  representative  is  obliged,  under  aU  circumstances,  to  exeoutOT° 
dispose  of  the  mininsr,  property  of  the  deceased,  although  he  carrying 
would  certainly  be,  liable  for  consequences  induced  by  carrying  business. 
on,  or  concurring ,  in  carrying  on,  muiing  speculations  in  an 
tmreasonable  or  neglectful  course  of  raismanagement.     It  has 
been  seen  that,  mioing  is.  a  kiud  of  trade,  though  it  would  be 
impossible  to  establish  any  complete  analogy  to  ordinary  trading. 
Now,  the  personal  representatives  of  a  deceased  owner  have,  in 
general,  no  authority  to  carry  on  his  business  ($r).  ,  With  respect 
to  the  public,  they  will  become  personally  liable,  on  failure  of 
assets,  to  aR  debts  contracted  in  connection  with  the  bu,siness 
since  the  death  of  the  owner  (A) ;  and  this-  is  so,  even  where, 
as  .in  cases  of  distinct  contract  by  the  deceased,  the  repre- 
sentatives are  bound,  to  carry  on  the  business  (i),r—a.  thing 
.which  sometimes  happens  in  cases  of  partnership. 

(,d).  Gibson  4).  Bott,  7  Ves.  96 ;  Howe  Raphael  v.  Boehm,  13  Ves.  410 ;  Tebbs 

p.- Lord  Bartmoutli,  7  Ves.  147;  Vin-  «>.  Carpenter,  1  Madd.  298;  Garrett  «>. 

cent  V.  Newcombe,  1  Tou.  599 ;  Alcook  Noble,  6  Sim.  504. , 

■0.  Sloper,  2  My.  &  K.  699;  Collins  v.  [g)  Barker  v.  Barker,  1  T.  K.  295; 

Collins,  ibid.  703;  Pickerings.  Picker-  Ex  parte  Garland,  10  Ves.  119. 

ing,  2  Beav.  31 ;  Bethune  v.  Kennedy,  (A)  Wigbtman  ».  Townroe,  1  M.  & 

1  My.  &  C.  114.                                   ,  S.  412. 

(«)  Whale  11.  Booth,  4  T.  E.  625;  .(i)  Marshall*).  Broadhurst,  1  Cromp. 

Nugent  V.  GiEEord,  1  Atk.  463.  &  J.  405 ;  1  Tyrw.  350 ;  Pearenside  •». 

{/)  SeePoweUs.  Evans,  5  Ves.  843;  Derham,  13  L.  J.,  N.  S.,  C.  C.  354. 
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Chap.  IX.         It  is,  of  couTse,  Competent  for  a  testator  to  direct  that  his 
^'"^'  ^'      nunes  shall  he  carried  on  after  his  decease  out  of  general  or 


Fund  for  m-  specific  funds, — ^whether  real  or  personal — and,  in  such  cases  as 
executor.  in  the  instance  first  mentioned,  the  trustees  or  executors  should 
first  exercise  their  option  of  being  the  instrimients  of  fulfilling 
the  desire  or  the  obligation,  or  of  declining  to  act  in  the  affairs 
at  aU.  Thus,  a  testator  directed  his  executors  to  continue  his 
business  of  a  coal  proprietor  during  his  present  interest  iu  certain 
mines  taken  by  him,  and  that  they  should  not  be  responsible  for 
any  loss  to  his  estate,  except  for  wilful  neglect.  The  mines 
were  held  for  a  term  of  years,  eight  of  which  were  unexpired. 
The  testator  was  possessed  both  of  real  and  personal  estate,  and 
the  title  deeds  of  the  real  estate  had  been  deposited  by  the  ex- 
ecutors to  secure  advances  made  for  the  colliery.  It  was  con- 
tended that,  in  cases  of  such  directions,  where  no  particular  fund 
was  set  apart  for  the  purpose,  no  other  part  of  the  assets  of  the 
testator,  except  the  capital  in  the  business,  was  liable  for  any 
debt  owing  in  respect  of  it.  Stuart,  V.-C,  said,  the  business 
was  limited  in  its  nature  and  period — ^that  the  assets,  real  and 
personal,  were  liable  for  aU  the  covenants  in  the  lease — and 
that,  as  the  executors  were  not  to  be  personally  liable,  the 
testator  meant  that  his  estate  should  be  liable  for  the  expenses 
of  the  trade  (k).  But  on  appeal,  it  was  held  that  the  executors 
had  no  such  power,  and  that  no  portion  of  the  assets  beyond 
that  employed  in  the  trade  at  the  time  of  death  could  be  used. 
It  was  observed  by  Turher,  L.  J.,  that  aU  administration  of  the 
estate  would  otherwise  be  suspended  tOl  the  trade  was  wound 
up.  This  construction  was  so  unreasonable  that  the  Court  would 
never  resort  to  it  unless  words  were  found  for  the  purpose  which 
did  not  exist  in  that  case.  It  was  said  the  executors  might  not 
have  the  means  of  carrying  on  the  trade — ^but,  if  so,  they  should 
come  to  a  Court  of  equity  for  directions  to  know  what  they  were 
todo(0. 

In  a  similar  case,  a  testator  held  certain  collieries  for  a  term 
of  twenty-one  years,  which  he  carried  on  with  co-partners  .tOl 
his  death.  By  his  will,  he  gave  the  income  of  his  residuary 
real  and  personal  estate  to  his  wife  for  life,  with  remainder  over. 
The  widow  filed  a  bill  for  the  income  of  the  residue.  It  appeared 
that  the  lease  would  not  expire  for  many  years,  and  that,  tiU 
then,  the  liabilities  of  the  estate  under  the  lease,  which  contained 
several  onerous  covenants  on  the  part  of  the  lessees,  could  not 

{k)  M'NeiUe  v.  Acton,  22  L.  J.,  N.       See  also  Fearenside  v.  Derham,  13  L. 
o.,  O.  h.  820.  J     N   a     f!    n    qiii 

«  Ibid.,  23  L.  J.,  N.  S.,  0.  C.  11.  '       ^■'  ^-  ^-  ^®*- 


TRANSFERS    BY  WAY   OF    SALE    OR   ABSOLUTE    CONVEYANCE.  373 

be  ascertained  and  liquidated.     Wigram,  V.-C,  held  that  the     Chap.  IX. 
tenant  for  life  was  only  entitled  to  the  income  of  the  true  residue,        ^°^"   ' 
and  that,  as  the  capital  in  the  hands  of  the  executor  was  ad- 
mitted not  to  he  a  sufficient  security  for  the  possible  breach  of 
the  covenants,  the  fund  must  accumulate  in  Court  till  the  ex- 
piration of  the  lease  {m). 

Such  would  appear  to  be  the  situation  of  an  executor,  when  Duty  of 
the  mines  are  destined  to  devolve  immediately  for  the  benefit  of  residue  given 
persons  taking  permanent  interests  in  the  funds.     But  if,  on  *°  suocesaion 
the  other  hand,  they  are  to  form  a  property,  or  part  of  a  fund,  claries, 
limited  first  to  tenants  for  life,  and  then  to  persons  in  remainder,  -?""'*  ■*"■  ^f'^ 

...  ,-,.,,  Ill  1  -1  JJartmouth. 

it  IS  now  clearly  decided,  not  only  that  the  remamderman  may 
call  upon  the  executor  or  administrator  to  convert  the  property 
into  the  Three  per  cent.  Consols — but  that,  in  the  absence  of 
express  provisions  to  the  contrary  in  the  will,  they  will  be  per- 
sonally liable  for  the  consequences  if  they  do  not  so  convert  it. 
For  it  might  otherwise  happen,  that  the  persons  in  remainder 
could  derive  no  benefit  from  the  devise,  by  the  entire  exhaustion 
of  the  profits  and  property  during  the  enjoyment  of  the  tenant 
for  life.  This  principle  of  the  Courts  of  equity  is  of  such 
universal  application,  that  it  is  contained  in  every  decree  under 
such  circumstances  with  respect  to  any  wearing-out  funds,  or  any 
fund  in  which  the  tenant  for  life  might  have  an  advantage  over 
those  in  remainder.  It  applies  to  all  the  public  funds,  except 
those  invariably  selected  by  the  Courts  for  the  investment  of 
money  (w).  , 

In  a  late  case  of  importance,  a  testator  gave  the  residue  of  Consequences 
his  personal  estate  to  trustees,   with  directions  for  them  to  neglecthig^to 
convert  and  invest  the  proceeds  in  government  or  real  securities,  convert, 
of  which  they  were  to  stand  possessed,  upon  trust  for  a  tenant 
for  life,  with  remainder  over.     The  trustees  permitted  a  share 
which  the  testator  had  in  an  Indian  loan,  bearing  interest  at 
10/.  per  cent.,  to  remain  for  several  years  tmconverted,  and  paid, 
during  that  time,  the  whole  of  the  interest  to  the  tenant  for 
life.     The  loan  was  afterwards  paid  off,  and  the  money  was 
invested  in  the  Three  per  cents.,  at  a  time  when  the  funds  were 
so  low  that  the  amount  of  stock  purchased  was  considerably 
greater  than  if  the  conversion  had  taken  place  at  the  end  of 
a  year  from  the  testator's  death.     It  was  held  by  Lord  Gifford, 
that  the  tenant  for  life  was  not  entitled  to  the  actual  interest 
which  the  money  yielded  on  the  Indian  security,  but  only  to 

(m)  Fletcher  v.  Stevenson,  3  Hare,       150,  andthe  cases  cited  in  pp.  141, 142; 
360;  13  L.  J.,  N.  S.,  C.  C.  202.  and  see  White  and  Tudor's  Leading 

(m)  Howe  V.  Earl  Dartmouth,  7Tes.       Cases,  vol.  2,  3rd  ed.,  p.  289. 
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Chap.  IX.  the  dividends  of  so  mucli  Three  per  cent,  stock  as  would  have 
^^"^^  ^'  been  purchased  with  it  at  the  end  of  a  year  from  the  testator's 
death;  that  the  trustees  ought  to  he  charged  with  the  whole 
of  the  stock  actually  purchased,  and  all  the  sums  actually 
received,  and  that  they  ought  to  be  allowed  in  their  discharge 
as  payments  to  the  tenant  for  life,  not  the  sums  actuaUypaid  to 
her,  but  only  a  sum  equal  to  what  she  would  have  received  for 
dividends,  if  the  money  had  been  transferred  from  thelndism 
security  and  invested  in  the  Three  per  cents,  at  the-  end  of  a 
year  from  the  testator's  death.  Lord  Lyndhurst,  on  appeal, 
confirmed  this  judgment  (o). 

The  same  principle  will  equally  apply  when  there  is  no 
express  direction  in  the  testator's  will  for  the  conversion  of  his 
personal  estate;  for  it  has  been  held,  that  what  the  Court  would 
decree,  it  will  expect  from  an  executor  (p). 

If  the  conversion  has  not  been  effected  at  the  time  it  ought  to 
have  been  made,  and  the  concern  has  been  profitable,  a  trustee, 
though  liable  for  loss,  will  not  be  allowed  to  derive  any  profit 
from  the  trust.  Thus,  a  testator  devised  his  residuary  real  and 
personal  estate  to  trustees,  upon  trust  at  some  convenient  and 
proper  period,  with  the  approbation  of  his  son,  to  sell,  and,  after 
conversion,  to  stand  possessed  of  the  proceeds  for  raising  by 
mortgage,  or  out  of  the  rents  and  proceeds,  for  his  daughter, 
such  annuity  for  her  life  as  should  be  200^.  over  and  besides 
one-half  of  the  inconie  of  the  residue.  But  the  income  of  the 
daughter  above  600^.,  if  any,  was  given  to  the  son.  He  declared 
that  what  he  called  interest  and  produce  of  his  personal  estates 
was  not  to  be  considered  the  income  which  was  derived  from  the 
mines,  but  the  profits  of  the  mines,  after  deducting  at  least  10/. 
per  cent,  for  wear  and  tear  and  plant;  and,  subject  to  the 
preceding  bequests,  he  gave  all  his  real  and  personal  estates  to 
his  son — and  directed  that,  on  his  son  securing  the  bequests,  he 
might  be  let  into  possession  and  management  of  the  whole  of 
the  property.  The  trustees  disclaimed,  and  the  son  proved  the 
win,  and  alone  acted  in  the  affairs.  The  debts  far  exceeded  the 
personal  estate,  exclusive  of  the  colliery  and  some  canal  shares. 
The  son  apphed  the  pure  personalty  in  payment  of  the  debts, 
and  made  up  the  deficiency  out  of  his  own  money,  keeping  the 
debts  alive  for  his  own  benefit.  He  did  not  convert  the  colliery, 
but  he  worked  it  at  a  large  profit,  after  deducting  10?.  per  cent., 
till  the  end  of  the  term  for  which  it  "syas  held.     On  a  bill  being 

(o)  Dimes  v.   Scott,   i  Euss.    195;  Ming  «;.  Mills,  7  Sim.  501;  Meyer  v. 

Feams  v.  Jormg,  9  Ves.  549;  Calde-  Simonsou,  21  L.  J.,  N.  S.,  C.  0.  678. 

oott  ».  Oaldeoott,  1  You.   &  C.  312;  (p)  Ho-we  «>.  Earl  Dartmoutli,  7  Ves. 

Douglas  •!..   Congreve,   1  Keen,  410;  160. 
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filed  by  the  daughter  for  an  accouiit,  it  was  held,  that,  upon  Ohai.  IX. 
the  facts  stated,  it  was  the  duty  of  the  son,  with  all  diligence  ^^°^-  ^- 
after  the  death  of  the  testator,  to  sell  the  whole  of  his  con- 
vertihle  property,  and  that  the  capital  of  the  testator's  personal 
estate  must  have  the  benefit  of  the  whole  of  the  clear  proceeds 
of  the  colliery,  subject  to  reasonable  allowance  for  expen- 
diture to  the  same  extent  as  if  it  had  been  properly  carried 
on.  Turner,  L.  J.,  said,  the  son  was  not  a  trustee,  but  the 
personal  estate  was  vested  in  him  as  executor.  The  gift  to  the 
trustees  was  of  all  the  personal  estate,  but,  that  being  hi  the 
son,  the  testator  could  not  give  to  the  trustees  all  the  personal 
estate  until  thp  payment  of  debts ;  it  was  cleax,  therefore,  that 
the  gift  to  the  trustees  of  all  the  personal  estate  was  a  gift  to 
them  of  all  the  personal  estate  that  remained  after  such  payment. 
The  personal  estate  could  never  reach  the  trustees  till  the  debts 
were  paid.  The  son,  as  executor,  was  bound  to  pay  them 
before  handing  over  the  personal  estate  to  the  trustees ;  and  the 
whole  personal  estate,  therefore,  according  to  the  state  of  the 
assets  of  the  testator,  ought  to  have  been  converted,  and  the 
debts  paid  out  of  the  proceeds.  The  son,  however,  did  not 
make  the  conversion,  but  he  assumed  to  deal  with  the  property 
as  a  trustee  before  the  trust  arose,  and  the  consequence  was, 
that  large  profits  were  made  from  the  mine.  These  were  dealt 
with  as  if  arising  under  the  trust,  but  not  properly,  because  the 
mine  never  came  into  the  trusts  till  the  debts  were  paid.  The 
capital  from  which  they  arose  never  in  truth  belonged  to  the 
trust.  That  capital,  and  all  the  profits  of  it,  ought  to  go  back  * 
to  the  fund  from  which  it  was  diverted — ^the  general  personal 
estate.  If  the  colliery  had  properly  come  into  the  trust,  there 
would  probably  have  been  a  right  to  enjoy  in  specie  the  profits 
of  it,  according  to  the  directions  of  the  will.  But  there  was  no 
specific  bequest  of  the  colliery,  nothing  was  given  to  the  trustees 
except  all  the  personal  estate.  It  was  decreed  accordingly  (q). 
The  decree  was  affirmed  by  the  House  of  Lords  (r). 

In  the  case  oi  Cranch  v-  Cranch  (s)  an  inquiry  was  directed,  a  previous 

whether  it  was  for  the  benefit  of  the  persons  entitled  to  the  ^'^t^YV 

^  .  be  direotea. 

clear  residue  of  the  personal  estate  to  have  certain  leasehold 
premises  sold ;  and  if  it  would  be  for  their  benefit,  it  was  ordered 
that,  they  should  be  sold,  and  that  the  money  should  be  laid  out 
in  the  Three  per  cents.,  the  dividends  to  be  paid  to  the  tenant 
for  life,  with  liberty  to  apply  after  her  death ;  and  the  practice 

(?)  Lord  V.  ■Wightwiok,  2  Eq.  E.      De  Gex,  M.  &  G.  803 ;  26L.  J.,  Chane. 
349;  23  L.  J.,  N.  S.,  C.  C.  235.  825;  6  H.  L.  Gas.  217. 

(r)  "WightwicfciJ.  Lord,  1  Drew.  576;  (»)  Cited  7  Ves.  143. 
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Chap.  IX.     of  the  Court  is  stated  by  Lord  Eldon  to  be,  not  to  permit  a  real 
^^^-  ^-      security  to  be  called  in  without  an  inquiry  whether  it  would  be 
for  the  benefit  of  every  person  (t). 

But  ia  the  case  of  working  mines,  there  can  be  no  reason  for 
supposing  that  it  would  be  necessary  to  apply  to  the  Court  for 
an  inquiry  to  be  made,  or  that  the  Court  would  not  order  the 
conversion  to  be  made  at  once ;  for  the  above  principle  of  law 
appHes  with  greater  force  to  mines  than  perhaps  to  any  other 
description  of  property.     In  such  cases  the  interest  is  infinitely 
more  variable  and  more  perishable  than  many  kinds  of  property 
which  the  Coiirt  has  considered  subject  to  conversion.    A  tenant 
for  life  might  not  only  receive  an  annual  sum  far  beyond  the 
interest  of  the  produce  which  would  have  resulted  from  a  sale, 
but  he  might  actually  anticipate  the  whole  fund  reserved  for 
those  in  remainder. 
Time  as  from       The  proper  time  for  conversion  is  stated  by  Lord  Eldon  in 
oonvCTston       ^^®  ^^^^  ^^^^  cited.     If,  he  observed,  the  principle  was,  that  the 
dates.  Court,  when  its  observation  was  thrown  upon  it,  wiU  order  the 

conversion,  it  ought  to  be  considered  to  all  practicable  purposes 
as  converted  when  it  could  be  first  converted;  for  no  party 
ought  to  sufEer  by  the  circumstance,  that  what  ought  to  have 
been  done,  and  what  the  Court  would  have  directed  to  be  done 
immediately  on  the  testator's  death,  was  not  done. 

But  this  duty  is  not  so  imperative  as  to  require  an  immediate 
sale.  Even  when  property  is  directed  by  the  testator  himself  to 
be  sold,  as  soon  as  conveniently  may  be  after  his  decease,  or 
with  all  convenient  speed,  and  the  property  is  not  sold,  the  value 
of  the  property  will  not  be  taken  at  the  time  of  his  death.  In 
one  case,  Lord  Eldon  himself  observed,  that  if  a  fund  is  to  be 
converted  with  all  convenient  speed,  those  words  never  required 
it  to  be  sold  the  very  next  day.  The  Court  was  obliged  to  take 
a  general  rule,  as  it  was  impossible  to  make  the  inquiry  in  every 
particular  case.  The  rule  was,  the  end  of  a  year  after  the 
death  (u). 

If,  therefore,  the  property  be  not  sold  within  the  year,  the 
value  win  be  taken  at  the  end  of  the  year  from  the  death  of  the 
testator,  and  the  trustees  will  be  responsible  for  a  depreciation 
after  that  period.  But  whether  the  property  be  actually  sold  or 
not  within  that  time,  the  person  entitled  for  life  will  acquire  a 
right  to  the  interest,  calculated  either  upon  the  actual  produce 
of  sale  within  the  year,  or  upon  the  actual  produce  or  the 
assumed  value  at  the  end  of  a  year  from  the  death.     If  the 

(t)  Howet).  Lord  Dartmouth,  supra.      also  Sitwell  i/.  Bernard,  6  Ves.  620; 
(m)  Gibson  v.  Bott,  7  Ves.  89.     See      Mills  v.  Mills,  supra. 
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conversion  is  actually  efEected  within  the  year,  this  interest  will  Chap.  IX. 
accrue  at  any  rate  from  that  period.  There  has  heen  some  dif-  ^°^'  ' 
ference  of  opinion  with  respect  to  the  interval  between  the  death 
and  the  conversion.  But  it  seems  to  be  now  almost  settled  that 
the  person  entitled  for  life  will  have,  in  the  absence  of  contrary 
intention,  a  right  to  receive  the  proceeds  of  the  unconverted 
fund  from  the  time  of  death  to  the  time  of  conversion,  if  that 
period  does  not  exceed  one  year,  and  the  proceeds  of  the  con- 
version from  the  time  of  the  new  investment  {x). 

Moreover,  the  duty  of  conversion  may  be  altogether  excluded  Where  duty 
by  the  express  direction  of  the  testator,  or  by  clear  implication  excluded^  ^^ 
from  his  will ;  thus,  in  the  recent  case  of  Tliurshy  v.  Thurshy  [y) 
a  testator,  seised  of  real  estate  and  possessed  of  leasehold  collieries 
which  he  was  working,  by  his  will  devised  all  his  real  estate, 
"and  also"  all  his  leasehold  estates,  "and"  all  his  "goods, 
chattels  and  credits"  to  three  trustees,  so  that  they  should  have 
the  legal  estate,  upon  trust,  as  to  one  moiety,  for  his  married 
daughter  for  life  (not  to  her  separate  use),  then  to  her  husband 
(one  of  the  trustees)  for  life,  then  to  her  first  son  absolutely ; 
and  as  to  the  other  moiety  for  his  only  other  child,  an  unmarried 
daughter,  for  her  separate  use  for  life  (without  restraint  upon 
anticipation),  then  to  her  children,  and  in  default  of  children 
(which  happened),  upon  the  trusts  of  the  other  moiety.  He 
empowered  the  married  daughter  and  her  husband,  and  also  the 
unmarried  daughter,  to  appoint  portions  to  be  raised  and  paid 
out  of  his  "said  real  and  personal  estates  respectively."  He 
empowered  the  unmarried  daughter  to  appoint  any  part  not 
exceeding  one-half  of  the  "rents,  issues  and  profits,  interests,  divi- 
dends and  annual  income"  of  her  moiety  during  the  lifetime  of 
any  husband  for  his  use.  The  trustees  were  empowered  to  "  levy 
and  raise  and  pay  and  apply"  for  advancement  any  part  or  parts 
of  the  moieties ;  and  to  pay  and  apply  such  part  as  they  should 
think  fit  of  "  the  income  and  annual  produce"  for  maintenance. 
He  gave  power  to  the  trustees  to  lease  "  all  or  any  part "  of  his 
"  said  freehold  or  leasehold  estates"  for  twenty-one  years ;  "to 
alter,  vary  and  transpose"  the  "  state  of  investment  of  the  pro- 
perty," provided  that  the  same  should  consist  of  "  real  estate, 
securities  upon  real  estate,  or  shares  in  the  public  funds,"  for 
which  purpose,  and  also  for  the  purpose  of  "  raising  "  such  sums 
of  money  as  it  might  become  "  necessary  to  raise  in  pursuance 
of  the  powers,"  to  "  sell  and  convert  into  money"  all  or  any 

(x)  Dimes  v.  Scott,  Douglas  v.  Con-  Sim.  18 ;  Taylor  v.  Clarke,  1  Hare,  161 ; 

greve,  supra;  Angerstein  v.  Martin,  11  L.  J.,  N.  S.,  C.  C.  189;  Brown  v. 

Turn.  &  EuBS.  232;  Hewitt  v.  Morris,  G-eUatly,  L.  R.,  2  Ch.  App.  751. 
ibid.  241 ;  La  Terri^re  v.  Bulmer,  2  (y)  L.  E.,  19  Eq.  395. 
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Chap.  IX.     part  of  the  "  said  trust  estates,"  or  to  mortgage  the  same.     He 


Sect.  2. 


then  empowered  the  trustees,  "in  case  they  shall  deem  it  bene- 
ficial so  to  do,"  to  continue  the  collieries,  and  either  to  increase 
or  abridge  the  business  thereof,  and  all  losses,  costs,,  charges  and 
expenses  of  carrying  on  the  business  should  be  "  borne,  paid  and 
defrayed"  out  of  his  "  real  and  personal  estate,"  and  also  to 
procure  any  lease  of  the  collieries  to  be  renewed,  and  to  continue 
the  business  after  such  renewal.  The  testator  died  in  1834. 
The  son-in-law  was  the  sole  proving  executor,  and  was  the  only 
acting  trustee  untU.  the  marriage  of  the  unmarried  daughter  in 
1835,  shortly  after  which  date  her  husband  was  appointed  co- 
trustee. The  trustees  continued  and  enlarged  the  colliery  busi- 
ness for  thirty-seven  years,  taking  leases  of  additional  collieries, 
making  large  profits,  and  greatly  increasing  the  value  of  the 
plant.  Upon  suit  by  the  eldest  son  of  the  eldest  daughter, 
claiming  to  have  the  profits  over  41.  per  cent,  on  the  value  of  the 
collieries  at  the  death  of  the  testator  capitafeed  and  made  to 
form  part  of  the  estate : — Held,  that  there  were  sufficient  indi- 
cations of  intention  in  the  will  to  exclude  the  operation  of  the 
rule  in  Howe  v.  Lord  Dartmouth  (s),  and  that  the  tenants  for 
life  wexe  entitled  to  the  enjoyment  in  specie  of  the  produce-  of 
all  the  collieries. 

It  sometimes  happens,  chiefly  in  cases  of  partnerships,  that 
the  executors  are  unable  to  sell  the  share  of  their  deceased  tes- 
Valuation        tator  in  the  partnership  minerals.     In  that  ease,  recourse  must 
sale.™  °  ^®  ^^^  *°  ^  valuation  by  competent  persons.     It  is  often  very 

difficult  to  estimate  the  proper  value  of  mining  property.  The 
adventure  may  be  crowned  with  success,  or  its  prospects  may  be 
blasted  by  the  experience  of  a  day.  This  difficulty  would  be 
seriously  increased  if  a  valuation  were  required  to  be  made  with 
reference  to  some  remote  period.  Everything,  however,  has  its 
supposed  value,  though  that  value  may  differ  most  materially 
from  its  real  worth.  The  law  acts  upon  general  rules ;  there  is, 
in  this  instance,  the  same  necessity  for  the  exercise  of  the  rule  ; 
and  if  recourse  cannot. be  had  to  the  best  of  aU  tests  of  value, 
viz.,  an  actual  sale,  yet  this  does  not  preclude  an  approximation 
to  the  value  by  other  means.  In  cases  where  no  sale  is  effected 
for  a  considerable  period,  the  interest  payable  to  the  tenant  for 
life,  as  we  have  seen,  must  be  calcidated  with  reference  to  the 
same  mode.  In  the  case  of  Giison  v.  Bott  (a),  the  Court  directed 
that,  as  it  was  for  the  interest  of  all  parties  that  the  leasehold 
property  should  not  be  sold,  a  value  should  be  set  upon  them ; 

(-)  7  Ves.  137.  (ffl)  7  Ves.  89. 
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and  the  persons  entitled  for  life  should  have  interest  at  four  per  Chap.  IX. 
cent,  upon  that  value.  In  like  manner,  when  an  actual  sale  ^'^°^'  '^' 
cannot  be  resorted  to,  as  in  the  case  we  are  discussing,  a  valuation 
must  be  made  by  competent  persons,  and  interest  allowed  upon 
the  amount.  This  valuation  may  be  made  at  any  time  within 
a  year  from  the  death  of  the  testator ;  but  in  the  case  of  pro- 
perty liable  to  considerable  fluctuation,  to  prevent  disputes,  it 
might  be  advisable  to  postpone  the  valuation  tUl  the  end  of  the 
year  (6). 

It  win  be  seen  afterwards,  that  in  cases  of  partnership,  mines 
held  for  freehold  interests  in  certain  cases,  on  the  death  of  an 
owner,  wUl  be  classed  amongst  the  personal  property  of  the  firm, 
and  be  transmissible  accordingly. 


In  a  case  where  a  testator,  before  the  new  Wills  Act,  devised  Question,— 
an  estate,  except  the  pits  and  veins  of  clay  therein,  to  certain  ^ri^ed^  the 
uses,  and  in  another  part  of  the  will  devised  the  pits  and  veins  devise? 
of  clay  in  and  upon  his  lands  to  different  uses,  it  was  held  that 
the  latter  devise  passed  only  the  pits  and  veins  of  clay  which 
were  in  work  at  the  date  of  the  will  under  a  lease  mentioned 
in  the  decree  (c).     But  it  is  considered  by  Lord  St.  Leonards, 
that  under  the  provisions  of  the  new  act  such  a  devise  would 
pass  aU  the  pits  and  veins  opened  by  the  testator  after  the  date 
of  his  will  [d). 

A  testator  devised  to  his  brother  certain  collieries  absolutely, 
and  aU  debts  due  to  the  testator  in  respect  of  the  collieries  at 
the  time  of  his  decease,  but  subject  to  all  debts  and  engagements 
in  connection  with  them.  He  also  gave  his  brother  a  large  sum 
for  enabling  him  to  carry  them  on.  Shortly  before  his  decease, 
the  testator  sold  them  to  his  brother.  It  was  held,  that  there 
was  no  ademption  of  the  legacy,  and  that  the  direction  as  to 
debts  only  failed  (e). 

Another  testator  devised  aU.  his  property  in  the  coimty  of  N., 
where  he  possessed  collieries.  It  was  held,  that  the  debts  due 
to  him  in  respect  of  the  collieries  passed  under  the  will  (/). 

It  is  provided  by  the  Succession  Duties  Act,  that  the  yearly  Valuation  for 
value  of  any  opened  mine,  or  other  real  property  of  a  fluctuating  d.utj.^ 
yearly  income,  shall  either  be  calculated  on  the  average  net 

(5)  See  Dimes  v.  Scott,  supra.  (/)  Tyrone    (Earl)    ».    Waterford 

(e)  Brown  i;.   WHteway,   8  Hare,  (Marquis),  29  L. 'J.,  Chano.  486;  1  De 

150.  Grex,  P.  &  J.  613;  see  also  Stuart  v. 

(d)  Real  Prop.  Stat.  366.  Bute  (Marquis),  3  Ves.  212;  11  Ves. 

(e)  Parsons «!.  Coke,  4  Drew.  296;  27  657;  1  Dowl.  H.  L.  73. 
L.  J.,  Chano.  828. 
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profits,  during  a  period  of  years  to  be  agreed  upon  between  the 
commissioners  and  the  successor ;  or,  in  defg,ult  of  agreement, 
then  the  principal  value  shall  he  ascertained,  and  the  annual 
value  shall  be  considered  to  be  equal  to  interest  at  3/.  per  cent, 
per  annum  on  that  amount  [g).  The  annual  value  is  the  present 
actual  annual  value,  and  not  any  prospective  or  possible  annual 
value  arising  from  miartig  works  {h). 


General  la-w 
of  devolution 
of  mines. 


Liability  of 
mines  to 
dower, — 
Stoughton  v. 
Leigh. 


Sub-Sect.  3. — Transfer  hy  Operation  of  Law. 

It  is  scarcely  necessary  to  say  that  mines,  like  other  kinds  of 
real  property,  are  subject  in  cases  of  intestacy  to  the  usual  laws 
of  devolution  by  act  of  law ;  that  is  to  say,  they  either  descend 
according  to  the  rides  of  descent,  or  are  distributable  according 
to  the  rules  of  distribution,  according  as  it  is  a  freehold  or  a 
chattel  interest  acquired  in  them.  We  shall,  therefore,  only 
have  occasion,  in  this  section,  to  notice  any  peculiarities  which 
may  attend  some  cases  of  transfer  by  act  of  law. 

Miaes  held  in  fee,  which  are  opened,  are  liable  to  dower. 
Dower  should  be  assigned  within  forty  days  after  the  death  of 
the  husband,  and  an  actual  estate  in  dower  does  not  arise  tUl 
assignment  by  the  sheriff  or  the  tenant. 

It  has  been  held,  however,  that  a  widow  is  not  entitled  to 
dower  in  respect  of  mines  which  have  not  been  opened  («). 
The  reasons  for  this  decision  are  not  recorded,  but  they  may  be 
presumed  to  consist  in  the  uncertain  nature  of  the  property,  and 
the  impracticability  of  efEecting  an  assignment. 

There  is  no  difference  in  the  liability  of  mines  forming  a 
separate  inheritance  {k). 

In  the  case  just  cited,  the  Court  was  of  opinion  that  the  widow 
was  dowable  of  all  mines  of  the  deceased  husband,  as  weU  those 
in  his  own  landed  estates,  as  those  in  the  lands  of  other  persons, 
which  had  -been  wrought  or  opened  before  his  death,  and  wherein 
he  had  an  estate  of  inheritance,  and  that  her  right  to  dower  had 
no  dependence  upon  the  subsequent  continuance  or  discontinu- 
ance of  working  them,  either  by  the  husband,  or  those  claiming 
under  him. 

It  was  also  held,  that  this  right  of  dower  could  not  be  affected 
by  leases  made  by  the  husband  during  coverture ;  but  if  any  of 
the  existing  leases  for  years  were  made  by  the  husband  before 
marriage,  then  the  endowment  must  be  of  the  reversions  and 


ig)  16  &  17  Vict.  0.  81,  o.  26. 
(A)  Att.-Gen.  v.  Seftou  (Earl),  32 
L.  J.,  Exch.  230;  34  itid.  98. 


(i)  Stoughton  v.   Leigh,   1  Taunt. 
410. 

(k)  1  Taunt.  410. 
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the  rents  reserved ;  in  which  ease  the  widow  would  he  hound,  so     Chap.  IX. 
long  as  the  demises  contiaued,  to  take  her  share  of  the  renders,        ^^'   ' 
whether  pecuniary  or  otherwise,  according  to  the  terms  of  re- 
servation. 

Dower  may  he  assigned  hy  parol,  notwithstandiag  the  Statute  Dower,— 
of  Frauds,  for  her  estate  is  not  created  hut  only  ascertained  hy  and  mode  of' 
assignment;  and  when  she  has  entered,  after  assignment,  the  assigmuent. 
freehold  rests  in  her  without  livery  of  seisin  (l),  whether  the 
assignment  has  heen  accomplished  hy  agreement,  or  by  the 
course  of  law. 

Dower  may  he  assigned  hy  mutual  agreement  hetween  the 
owner  of  the  freehold  and  the  widow,  and  her  acceptance  of  the 
provision  hy  indenture  will  preclude  her  from  asserting  any 
further  claim  (m).  But  if  her  dower  he  refused  to  her,  she 
might  have  proceeded  either  hy  writ  of  dower,  at  common  law,  or 
in  equity  by  a  biU  for  an  assignment ;  and  of  course,  now  by 
writ  and  statement  of  claim.  If  her  right  is  established,  either 
the  sheriff  is  directed  to  make  the  assignment,  or  a  commission 
may  issue  for  the  same  purpose,  or  the  chief  clerk  may  be 
directed  to  assign  it  (w).  But  the  modes  of  proceeding,  though 
varying  in  form,  are  substantially  the  same  with  respect  to  the 
principle  of  assignment. 

It  is  not  necessary  that  the  widow  should  have  a  third  or 
other  proportion  of  each  part  of  the  husband's  estates.  Thus, 
it  has  been  held,  that  if  the  husband  be  possessed  of  several 
different  mines,  it  is  not  necessary  that  the  sheriff  should  divide 
each  of  them;  but  he  may  assign  such  a  number  of  them  as 
may  amount  to  one  third  in  value  of  the  whole  (o). 

But  when  there  is  but  one  mine,  or  if  it  is  not  desirable  to 
assign  some  in  discharge  of  the  whole,  it  is  obvious  that  the 
ordinary  mode  of  assignment  by  metes  and  bounds  is  impracti- 
cable, and  some  other  means  must  be  resorted  to  for  determining 
the  estate  of  the  dowress.  The  following  distiuctions  have  been 
recognized : — 

If  the  mines  are  within  the  lands  of  the  husband,  the  sheriff 
must  estimate  the  annual  value ;  but  he  need  not  assign  to  her 
any  of  the  mines  themselves,  or  any  part  of  them ;  the  widow's 
part  may  consist  wholly  of  lands  set  out  by  metes  and  bounds, 
in  which  are  some  of  the  mines.  But  he  may,  if  he  chooses, 
include  any  of  the  mines  or  minerals  in  the  assignment ;  and  if 
the  lands  in  which  they  are  form  no  part  of  the  lands  assigned 

{1}  Co.  Litt.  32  b,  n.  1,  34  a,  35  a;  (»)  Groodenough  v.  Goodenougli,  2 

Eowe  V.  Power,  2  N.  E.  134.  Dick.  795. 

(m)  Dyer,  91  b,  pi.  12.  (o)  Stoughton  v.   Leigh,    1  Taunt. 

411.     See  9  Vin.  Ab.  257,  260. 
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Difaoulty  of 
valuation. 


Kemedy  for 
excessiye  or 
defective 
assignment 
of  dower. 


for  dower,  the  mines  should  be  specifically  described ;  if,  however, 
the  mines  assigned  be  included  in  the  lands  set  out  in  dower,  it 
is  not  necessary  to  particularize  them,  as  they  are  parts  of  the 
lands  assigned.  But  the  sheriff  may  not  adopt  any  of  these 
methods ;  he  may  divide  the  enjoyment  and  perception  of  the 
profits  of  the  mines  between  the  parties,  viz.,  by  directing  the 
separate  alternate  enjoyment  of  the  whole  for  short  periods, 
proportioned  to  the  share  each  party  had  in  the  subject,  or  by 
giving  to  the  widow  an  adequate  part  of  the  profits  {p). 

If,  again,  the  mines  subject  to  dower  are  in  the  lands  of  other 
persons,  the  sheriff  need  not  divide  each  of  the  mines ;  but  he 
may  assign  such  a  number  of  them  as  may  amount  to  one-third 
in  value  of  the  whole,  or  he  may  proportion  the  enjoyment,  of 
them  in  such  a  manner  as  to  give  each, person  a  proper  share  of 
the  whole  (j).,  , 

Yery  great  difficulty  may  attend  the  ascertainment  of  the 
value  of  the  surface  and  minerals  respectively ;  thus,  in  a  case 
which  presented  an  analogous  difficulty,  and  in  which  an  annuity 
was  payable  out  of  property,  part  of  which  comprised  mines,  and 
was  settled  upon  the  eldest  son,  and  part,  was  agricultural  land, 
and  was  settled  upon  the  younger  children ;  and  where  the  mining 
property  produced  a  larger '  income,  but  being  of  a  fluctuating 
nature,  and  liable  to  great  diminution,  was  valued  at  seven 
years'  purchase,  and  the  agricidtural  property  at  thirty  years' 
purchase : — Held,  that  the  two  properties  must  contribute  to  the 
annuity  in  proportion  to  the  actual  income  de  anno  in  annum, 
and  not  in  proportion  to  the  capitalized  value  ()). 

It  would  be  to  enter  too  minutely  into  the  subject  to  discuss 
the  remedies  for  excessive  or  defective  assignments  of  dower  (s). 
It  may  be  observed,  however,  that  when  the  assignment  is  made 
by  the  heir  of  f uU  age  and  under  no  disability,  and  not  by  the 
sheriff,  the  heir  will  be  bound  by  the  assignment,  although  it 
may  exceed  the  widow's  part  of  the  estate ;  for  it  is  the  act  of 
a  person  sui  juris,  and  uncontrolled  in  the  distribution  of  his 
estate  {t).  But  a  Court  of  equity,  it  is  presumed,  would  relieve 
the  heir  against  the  consequences  not  only  of  fraud,  but  of 
evident  mistake. 

In  the  case  of  Stoughton  v.  Leigh,  just  cited,  it  appeared  that 
the  heir,  being  of  fuU  age,  let  his  ancestor's  widow  into  posses- 
sion of,  and  assigned  to  her  for  dower  of  a  certain  estate,  certain 
closes  of  land,  in  which  there  was  an  open  coal  mine  wrought 


{p)  Stoughton  ('.  Leigh,  supra. 

;?)  Ibid. 

)•)  Ley  v.  Ley,  LawEepi,  6  Eq.  174. 


(«)  See  Eoper.on  Husband  and  Wife, 
chap.  9,  sect.  3.  ,        ■ 

(*)  Gilb.  Dower,  380. 
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at  times  during  tJbe  marriage,  but  which  had  been  discontinued  Chap.  IX. 
long  before  the  husband's  death.  The  value  of  the  closes  was  ^°^" 
amply  sufficient  to  answer  any  demand  of  dower,  without  regard 
tO:  the  value  of  any  of  the  coal.  The  question  was,  whether  the 
heir  had  any  and  what  relief  in  respect  of  ,the  excess  of  his  own 
assignment.  It  was  held,  that,  since  the  assignment  was  the 
act  of  the  heir  himself,  he  bejng  of  full  age  at  the  time,  he  had 
no  remedy  at  law  against  the  dowress  for  avoiding  the  conse- 
quences of  that  act,  and  that  the  dowress  was  at  full  liberty  to 
work  the  mine,  notwithstanding  the  excess  of  assignment. 

But  if  the  heir  making  an  excessive  assignment  was  only  an 
heir  iu  tail,  it  is  presumed  those  in  remainder  would  not  be 
bound  by  his  acts. 

An  infant  heir  may  assign  dower,  for  the  widow's  claim  is 
urgent,  and  necessary  for  her  immediate  support  (m).  How- 
ever, in  consequence  of  his  disability,  the'  law  protects  him 
against  the  consequences  of  an  excessive  assignment,  and  he 
may,  before  he  arrives  at  full  age,  be  supplied  with  the  writ  of 
admeasurement,  which  is  addressed  to  the  sheriff,  and  which 
directs  him  to  make  the  admeasurement  finally  {x),  in  correction 
of  the  excess. 

It  has  been  doubted,  whether,  if  an  open  mine  of  coals  or 
lead  were  in  the  share  assigned  by  the  infant  heir,  so  as  to 
render  the  widow's  third  of  greater  value  than  the  remainiag 
two-thirds,  a  writ  of  admeasurement  would  lie  {y).  It  is  difficult 
to  conceive,  ia  the  case  of  an  open  mine  not  taken  iato  the 
estimation,  any  ground  of  distinction  from  an  ordinary  case  of 
excessive  Assignment ;  and  it  is  presumed,  there  can  be  ho  doubt 
in  such  a  case.  But  if  the  value  of  the  mine  had  been  taken 
into  account,  and  its  prospects,  though  since  improved,  were 
then  such  as  to  make  no  material  distinction  in  the  actual 
apportionment,  it  mighty  of  course,  be  contended  that  there  was 
no  reason  why  the  writ  should  be  issued.  It  is  presumed,  the 
value  must  be  taken  at  the  time  of  the  assignment,  and  the  heir 
would  not  be  entitled  to  the  writ  if  the  valuB  had  increased 
siuce  the  assignment,  for  the  writ  is  given  to  correct  errors  and 
unfaii-  dealings ;  and  the  assignment  might  be  perfectly  fair  at 
the  time  it  was  made  (s)'. 

It  is  stated  by  Fitzherbert,  that,  if  the  lands  assigned  by  the 
iuf  ant  heir  exceed  one-third  of  the  whole,  and  they  become  more 
valuable  than  the  remaiuder,  by  improvements  made  by  the 

(«)  1  RoU.  Abr.137,  681";  Gore  v.  [y)  Fitz.  N.  B.  149,  C. 

Perdue,  Cro.  EUz.  309.  (z)  Ktz.  N.  B.  148,  G.  H.;  Gilb. 

[x]  Pitz.  N.  B.  149,  B ;  Gilb.  Dower,  Dower,  385. 
385;  but  see  Co.  Litt.  39;  2  Inst.  367. 
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Chap.  ix.     widow,  a  writ  of  admeasurement  wOl  not  lie  on  account  of 
^'^'   '      such  improvements,  as  that  would  he  unjust,  since  she  may 


have  been  induced  to  inake  them  under  a  presumption  that  the 
assignment  was  proper  {a).  It  has  been  suggested,  on  the  other 
hand,  that  there  seems  no  objection  to  the  admeasurement  of 
the  lands  assigned,  and  to  the  heir  taking  the  overplus,  upon 
allowing  for  the  value  of  the  improvements  of  the  excess  of 
lands  assigned.  Thus,  if  the  assignment  were  of  four  acres 
when  the  number  should  have  been  three,  the  heir  might  take 
back  the  fourth  upon  the  admeasurement,  and  make  compen- 
sation to  the  widow  for  the  value  of  its  improvement  (b).  But 
it  does  not  appear  clear  that  the  sheriff  or  the  Court  of  Common 
Pleas  have  the  power  under  the  writ  of  awarding  compensation, 
in  such  cases,  to  the  widow.  If  this  be  the  case,  relief  must  be 
sought  for  in  a  Court  of  equity,  which  would  probably  either  put 
the  parties  to  elect  between  the  acceptance  of  certain  terms,  or 
a  new  assignment  on  the  basis  of  the  improvements  (c). 

To  what  extent  such  a  principle  might  be  held  to  apply  to 

mines,  it  would  be  impossible  to  say.     If  the  dowress  had  been 

successful  in  converting  her  expenditure  into  a  source  of  profit, 

there  seems  no  reason  why  such  a  rule  shoidd  not  be  made 

available  in  her  favour.     But  in  other  instances,  it  is  conceived, 

the  uncertain  nature  of  mining  speculations  would  preclude  her 

from  demanding  any  compensation. 

Fraudulent  It  has  been  decided,  that  when  dower  has  been  sued  for  at  law, 

reHrf'^^'sT  ^^^  ^  partial  or  improper  return  has  been  made  by  the  sheriff, 

Soby  V.  Hoiii/.  the  heir  or  tenant  may  be  relieved  in  equity.     Thus,  a  suit  was 

brought  for  relief  against  a  fraudulent  assignment  of  the  sheriff, 

who  had  given  to  the  widow  a  full  third  part  in  which  there 

was  a  coal  mine  of  considerable  annual  value,  and  of  which  no 

consideration  was  taken  in  the  assignment.    The  Court  proposed 

terms  for  the  acceptance  of  the  widow,  and  directed,  if  they 

were  not  accepted,  that  a  new  assignment  of  dower  should  be 

made  (d). 

Dower  out  of       A  widow  will  also  be  entitled  to  dower  when  there  is  a  licence 

ifcenS^  ^        or  liberty  in  fee  to  work  mines.     Although  this  liberty  only 

forms  an  incorporeal  hereditament,  yet  it  savours  of  the  realty 

sufficiently  to  become  liable  to  dower  (e). 

(a)  Ktz.  N.  B.  149,  C.  Ch.  Gas.  160.    See  also  Sneyd «).  Sneyd, 

(b)  Eoper  on  Husband  and  Wife,       1  Atk.  442. 

vol.  i.  p.  409.      •  (e)  Co.  Litt.  32  a,  32  b;  Cro.  Jao. 

(c)  Hoby  v.  Hoby,  1  Vem.  218.  621;  Pitz.  N.  B.  148,  C. 

(d)  Hoby  r.  Hoby,  1  Vern.  218;  2 
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Mines,  of  course,  may  also  descend  in  coparcenary.  Chap.  IX. 

The  case  ol  Lord  Moimtjoy  (/)  seems  to  refer  to  this  subject. 


In  that  case,  however,  there  was  no  estate  but  only  a  right  to  Coparceners, 

>■■■■«  a  IT'  CtSSCSUt  to. 

work  mmes,  which  was  not  exclmive,  and  it  appears  to  have  been  Question  — 

held  that  such  a  right,  descending  iu  coparcenary,  was  incapable  whether 

of  division,  and  that  the  coparceners  should  contiaue  to  work  may  have 

the  mines  with  one  stock,  participating  equally  in  the  expendi-  paj^rt'O'i'' 
,  T,-Ln,  Jrrsuj  i-  ZordMomt- 

ture  and  the  pronts.  joy's  case. 

It  has  been  observed,  that,  judging  from  the  report  of  the 
case  by  Anderson,  the  alleged  judgment  must  have  been  a  mere 
dictum  of  some  of  the  judges.  For  this  poiut  of  indivisibility 
is  not  noticed  in  Anderson's  report,  which  gives  the  opiaion  of 
the  judges  as  it  was  certified  in  writiug  to  the  privy  council ; 
nor  is  it  one  of  the  questions  stated  by  Anderson  to  have  been 
referred  to  the  judges  [g). 

The  dictum,  however,  meets  with  the   approbation  of  Sir  Yes;  as  a 
Edward  Coke,  and  there  does  not  seem  to  be  any  reason  for  f^t  often  by 
disputing  it.     After  citing  the  case.  Coke  proceeds  to  say,  that  means  of 
then  it  might  be  demanded  what  should  become  of  these  ia-  provisions, 
heritances  ? — The  answer  is,  that  it  appeared  that  regularly  the 
eldest  should  have  the  indivisible  inheritance,  and  the  rest  should 
have  a  contribution,  that  is,  an  allowance  of  the  value  iu  some 
other  of  the  iaheritance.     But  what  if  the  common  ancestor  left 
no  other  inheritance  to  give  anything  in  allowance,  what  contri- 
bution or  recompense  should  the  younger  coparceners  have  ? — 
It  is  answered,  that  one  coparcener  shall  have  the  subject-matter 
for  a  time,  and  the  other  for  a  like  time — as  the  one  for  one 
year,  and  the  other  for  another,  or  more,  or  lesser  time,  tcherehy 
no  prejudice  could  grow  to  the  otmer  of  the  soil  {h) . 

The  mere  right  to  work  mines  is,  as  we  have  seen,  an  iacor-  No;  if  a 
poreal  hereditament  existing  ia  the  land  of  other  persons ;  and,  ^^^„  j^'^T 
when  it  does  not  give  an  exclusive  dominion,  it  is  indivisible,  isnon- 
because  a  division  of  the  right  would  create  new  rights,  and  „  ^ 

°  .  J  1  "*''  quesre,  oy 

would  prejudice  the  owner  of  the  soil.     All  the  coparceners  special  pro- 

cannot  exercise  the  full  right.     This  is  the  true  reason  why  the  ^'^^°'^,  ^  ^°- 

enjoyment  of  coparceners  must  be  distributed  with  respect  to 

time,  or  limited  to  acts  proceeding  from  a  union  of  interests. — 

Such  is  the  law  with  respect  to  estovers,  appendant  to  a  freehold,  a 

right  of  piscary  uncertain,  and  common  sans  nombre,  in  all  which 

and  similar  cases  a  partition  would  enlarge  the  original  grant 

beyond  the  intention  of  the  grantor  («).     Sed  qucere,  by  means 

of  special  provisions  analogous  to  those  referred  to  by  Coke,  supra. 

(/)  Godb.  17;  1  And.  307;  Mo.  174.  (»)  Co.  Litt.  32  a;  Godb.  21;  Perk. 

iff)  See  Co.  Litt.  165  a,  n.  1.  sect.  341. 

(A)  Co.  Litt.  163  a. 

B.  e  C 
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CsAP.  IX. 
Sect.  2. 

Tes;  even 
in  case  of 
mere  licence, 
if  exclusive. 


Mode  of 
effecting  par- 
tition. 


Co-tenants 
generally. 

Sale  in 
Ueu  of 
partition. 


But  if  the  riglit  or  licence  to  work  mines  be  exclusive  of 
_  similar  rights,  not  only  on  the  part  of  the  owner  of  the  lands, 
but  of  all  other  persons,  and  it  is  manifest  that  the  owners  of  the 
right  have  entire  power  to  take  away  the  whole  subject-matter, 
the  above  rule  will  not  apply.  Although  this  point  has  never 
called  ,for  judicial  discussion,  it  is  presumed  that  an  actual  par- 
tition might  take  place  in  the  same  manner  as  if  the  coparceners 
had  a  coirporeal  estate  of  inheritance  in  the  minerals,  as  land. 
In  the  latter  case,  there  can  be  no  doubt  that,  m  analogy  to 
what  has  been  decided  with  respect  to  dower  ia  mines,  copar- 
ceners would  be  also  held  to  be  entitled  to  a  partition.  Their 
rights,  in  these  cases,  cause  no  interference  with  the  property  of 
others ;  and  their  estate  is,  in  its  nature,  capable  of  division. 

It  is  presumed,  therefore,  that  mines  thus  held,  and  whether 
forming  a  distinct  inheritance  or  not,  may  be  divided  amongst 
any  number  of  co-heiresses  under  a  commission  issuing  from  the 
Court  of  Chancery,  or  (as  is  now  more  usual)  upon  an  iaquiry  ia 
chambers  before  the  chief  clerk.  The  writ  of  partition,  after 
having  been  abolished,  and  a  bill  in  •  equity  substituted  for  it, 
appears  to  have  been  again  revived,  although  in  a  simpler  form, 
under  the  new  Judicature  Procedure,  1873 — 76.  If  there  are 
other  hereditaments  or  many  miues,  each  coparcener  may  be 
entitled  to  a  distinct  and  separate  estate  either  ia  the  mines 
or  in  the  other  hereditaments,  or  in  both,  according  to  the 
circumstances  of  the  case.  If  the  property  consists  only  of 
mines,  and  these  are  incapable  of  convenient  and  separate  par- 
tition, proper  provisions  of  a  special  character  might  easily  be 
devised  by  reference  to  the  mode  of  assignment  of  dower  in 
miues.  It  is  unnecessary  to  add,  that  coparceners  may  also, 
when  competent,  agree  to  any  special  enjoyment,  by  way  of 
demise  or  otherwise  in  the  usual  way  (J). 

Similar  observations  apply  to  joint  tenants  and  tenants  in 
common. 

In  a  case  under  a  will,  an  estate  was  divisible  among  twelve 
persons,  some  of  whom  were  infants.  Mines  of  coal  and  iron- 
stone were  worked  in  one  close,  and  might  exist  in  other  parts. 
The  testator  was  entitled  to  aU  the  ironstone,  but  only  to  two- 
thirds  of  the  coal.  It  was  shown  that  a  sale  would  be  best  for 
all  parties,  instead  of  a  partition;  and  the  Court  ordered  a 
sale  (7c).  And  now  under  the  Partition  Act,  1868  (/),  amended 
by  the  Partition  Act,  1876  {m),  greater  facOities  for  a  sale  in 
such  cases  have  been  provided,  that  is  to  say,  co-tenants  of 


(J)  See  Bac.  Abr.  Coparo.  C. 
(/c)  Kickards  v.  Eickards,  36  L.  J.. 
Chanc.  176. 


(0  31  &  32  Vict.  0.  40. 
(m)  39  &  40  Vict.  o.  17. 
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a  moiety  or  upwards  in  value  may  demand  a  sale,  and  co-tenants     Chap.  IX. 


Sect.  2. 


or  a  co-tenant  of  less  tlian  a  moiety  in  value  may  (subject  to 
tlie  Court's  approval)  ottaiu  a  sale,  ia  Heu  of  a  partition, — 
either  of  the  entirety  of  the  estate  or  of  their  or  his  own  shares 
or  share. 

Mines,  when  held  for  chattel  interests,  will  vest  in  adminis-  Miscellaiieous 
trators  in  cases  of  iatestacy,  and,  whether  held  for  freehold  or  ^y^i'a^^""^ 
chattel  interests,  will  also  vest  iu  the  assignees  (now,  trustee)  of 
the  estates  of  bankrupts  and  insolvents.  They  will  also  be 
subject  to  the  ordiaary  processes  of  executions  on  judgment. 
By  the  law  of  Scotland,  all  terms  of  years  in  real  estate  are 
heritable,  and  descend  to  the  heir,  unless  he  is  expressly  excluded 
ia  the  form  of  destiaation. 

Under  the  third  section  of  the  Statute  of  Frauds,  existiag 
interests  ia  land  may  stUl  be  assigned  and  surrendered  by  act 
and  operation  of  law,  and  without  the  necessity  of  writing. 

Thus,  if,  during  a  lease  from  year  to  year,  the  landlord,  with 
the  assent  of  the  tenant  who  quits  the  premises,  accepts  and 
treats  a  third  person  as  his  tenant,  this  will  amount  to  a  valid 
surrender  of  the  former  tenant's  iaterest  by  operation  of  law(w). 
The  acceptance  of  a  new  lease  for  a  term,  to  commence  during 
the  existence  of  a  former  demise,  amounts  to  a  surrender  of  the 
first  term(o). 


Sub-Sect.  4. — Transfer  hy  Adverse  Possession. 

There  seems  to  be  no  doubt,  that  mines  are  capable  of  being  Adverse  pos- 
acquired  by  adverse  possession,  just  as  other  corporeal  heredita-  go^'°^gak- 
ments  may  be  so  acquired  {p) .     Moreover,  certain  incorporeal  ire-  adverse  pre- 
terests  in  or  m  respect  of  mines  may  be  acquired  by  prescription,  e™en  c^tom 
or,  it  seems,  by  custom  also ;  and  with  a  view  to  settHng  the  general  ^°^  vaaov- 
question  how  far  ownerships  of  and  rights  ia  or  to  miaes  and 
minerals  may  be  acquired  in  these  various  manners,  or  in  some 
and  which  of  them,  it  seems  proper  to  consider  in  this  place  the 
general  qualities  of  a  custom  and  of  a  prescription  with  reference 
to  our  present  subject,  and  upon  what  evidence  they  must 
depend. 

Prescription  differs  from  custom  ia  beiag  annexed  to  a  par-  Distinction 
ticular  person,  whereas  custom  is  properly  a  local  usage.  The  pre^ription 
prescriptive  right  is  claimed  as  having  been  exercised  by  a  man  and  custom. 
and  his  ancestors,  or  as  attached  to  the  full  ownership  in  fee  of 

(«)  Thomas  v.  Cook,  2  B.  &  Aid.  (p)  Ashtou  ».  Stock,  25  W.  E.  862;     ' 

119-  and  see  especially  the  limited  effect 

(o)  Hamertou  v.  Stead,  3  B.  &  C.  478.      allowed  to  the  adverse  possession  in 

Seddon  v.  Smith,  36  L.  T.,  N.  S.  168. 

c  c  2 
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Chap.  IX. 
Sect.  2. 


Evidence  of 
custom. 


When  and 
how  far 
customs  of 
one  manor 
evidence 
those  of 
another. 


an  estate,  and  limited  to  suoli  owners,  and  tHs  mode  of  claiming 
it  is  called  prescribing  in -a  qtie  estate.  The  existence  of  a 
custom,  on  the  other  hand,  is,  at  all  times,  a  question  to  he 
determiued  hy  a  jury,  and  not  by  the  judges,  unless  the  same 
question  has  already  been  submitted  to  a  jury,  determined, 
and  entered  upon  the  records  of  the  same  Court  (q).  But  after 
the  custom  is  found,  it  is  for  the  Court  to  pronounce  upon  ita 
validity  (r).  A  Court  of  equity  will,  at  the  request  of  the 
parties,  refer  it  to  the  chief  clerk  to  inquire  and  report  con- 
cerning an  alleged  custom  (s),  or  may  direct  an  issue,  if  either 
party  to  the  action  should  require  it,  to  ascertain  the  existence 
of  the  alleged  custom.  A  prescription  is,  again,  capable  of 
being  released;  whereas  a  custom  cannot  be  discharged.  In 
some  respects,  however,  a  custom  and  a  prescription  have 
common  properties,  whence  they  are  often  confounded  in  legal 
discussions. 

A  verdict  in  an  action  in  favour  of  or  against  customary 
commoners,  and  others  claiming  under  the  same  right,  is  admis- 
sible in  evidence  (f).  But  such  a  verdict  is  not  conclusive,  and, 
however  ancient,  will  not  avail  against  a  recent  and  uniform 
usage  of  many  years  (it).  A  decree  in  chancery  is  also  ad- 
missible («). 

A  custom  may  be  disproved  by  dispositions  made  in  a  suit 
instituted  against  a  former  lord,  by  witnesses  for  a  person 
claiming  to  be  admitted  under  an  alleged  custom ;  and  it  is  not 
material  that  the  same  custom  should  have  been  ia  controversy 
ia  the  former  suit  (y). 

In  general,  the  customs  of  one  manor  are  not  admissible  to 
control  or  explain  the  customs  of  another  manor  (z) ;  but  there 
are  exceptions  to  this  rule.  Evidence  has  been  admitted  to  show 
that  a  custom  may  affect  a  whole  district  of  manors  which  have 
sprung  from  some  common  origin,  or  have  been  subject  to  a 
corresponding  train  of  circumstances,  by  which  their  mutual 
relation  to  each  other  may  be  established  (a).     But  this  practice 


(?)  1  Black.  Com.  76;  Mortimer  v. 
Petifer,  Cro.  Jao.  302;  Je-well  v.  Hor- 
■wood,  1  Roll.  Eep.  263;  Edwin  v. 
Thomas,  2  Vem.  75. 

(r)  Bastard  v.  Smith,  1  Mood.  & 
Eob.  129. 

(«)  Edwards  v.  Fidel,  3  Madd.  239. 

{t)  Reed  v.  Jackson,  1  East,  357; 
The  City  of  London  v.  Gierke,  Garth. 
181 ;  BuU.  N.  P.  233. 

(!()  Biddulph  ».  Ather,  2  Wils.  23; 
Curtis  i>.  Daniel,  10  East,  277. 

(x)  Brown  i).  RawHns,  7  East,  429. 

(t/j  Ereemau  f.  Phillips,  i  Maul.  & 
Sel.  486.     See  Cort  v.  Birkheck,  Doug. 


219;  Nichols  v.  Parker,  14  East,  331; 
Weeks  v.  Sparke,  1  Maul.  &  Sel.  679. 

(z)  Somerset  v.  Prance,  1  Stra.  154; 
Eortes,  41 ;  Dean  and  Chapter  of  Ely 
V.  Warren,  2  Atk.  189;  Roe  v.  Parker, 
5  T.  R.  30. 

(«)  1  Lord  Hale  de  Jure  Maris,  pars 
prima,  c.  6;  1  Hargrave's  Law  Tracts, 
34.  See  Ruding  v.  Newell,  2  Stra. 
957;  Stanleys.  White,  14  East,  338, 
341;  White  v.  Lisle,  4  Madd.  224; 
Champian  v.  Atkinson,  3  Keb.  90; 
King  V.  ElHs,  1  Maul.  &  Sel.  662; 
Rowe  V.  Brenton,  8  Bam.  &  C.  758;  3 
Man.  &  Ry.  144,  229. 
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•cannot  prevail  in  opposition  to  evidence  deduced  from  direct     Chap.  IX. 
acts  which  may  have  been  asserted  in  any  particular  manner,  °^'  ^' 

from  -which  a  variety  of  right  may  be  inferred,  and  where  the 
custom  is  not  uniform. 

In  the  case  of  JRoice  v.  Brenton  (6),  it  was  offered  in  evidence  Sowe  v. 
that  toll  of  copper  had  been  received  from  other  manors  than  a  case  of 
that  in  which  the  hcus  in  quo  was  situate.     It  was  obiected,  that  ooiventionaiy 

.  T  .  tenements  in 

evidence  of  custom  in  one  manor  cannot  be  admitted  to  prove  a  -Krell-defined 
custom  in  another,  unless  both  were  at  the  time  of  legal  memory  manOTs 
in  possession  of  the  same  person,  and  formed  part  of  the  same 
district,  and  that  the  tenure  was  not  the  same  throughout  the 
several  manors  referred  to,  some  beiag  of  the  tenure  of  ancient 
demesne,  and  the  others  of  a  different  tenure.  It  was  admitted 
in  reply,  that  it  was  difficult  to  say  what  was  the  tenure  of  the 
conventionary  tenants  in  the  manors ;  but  it  was  urged,  that  iu 
each  of  the  manors  ever  siaee  the  7  Edw.  3,  and  perhaps  long 
before,  there  had  been  conventionary  tenants ;  that  in  each  there 
was  an  assession  court  held  once  in.  seven  years,  at  which  the 
conventionary  tenants  came  and  renewed  their  holdings  ;  that, 
in  all  the  manors  they  took  for  seven  years ;  and  that  this  simi- 
larity affectiag  aU  the  manors  was  sufficient  to  show  that  they 
formed  one  district  under  the  same  lord,  where  he  had,  ia  all 
probability,  reserved  throughout  similar  rights  to  himself  in  the 
grants  made  to  the  tenants  bearing  the  same  description.  The 
evidence  was  admitted.  Lord  Tenterden,  0.  J.,  after  pointing 
out  the  similarity  of  tenure,  said  it  was  very  peculiar,  and  not 
known  in  any  other  part  of  the  country,  but  certainly  belonged 
to  all  those  called  free  conventionaries  in  the  district ;  must  they 
not  then,  in  fairness,  in  order  to  ascertain  what  were  the  relative 
rights  of  the  lord,  and  those  tenants,  in  one  part  of  this  district, 
inquire  what  were  their  rights  in  another  ?  It  appeared  to  him, 
that  plain  reason  and  common  sense  required  it,  without  resort- 
ing to  decided  cases,  or  nice  and  subtle  distinctions,  as  to  whether 
the  matter  in  dispute  was  in  the  nature  of  tenure  or  custom.  That 
was  not,  properly  speaking,  a  question  of  tenure,  nor  a  question 
of  custom,  such  as  the  course  of  descent  attached  to  the  tenure, 
but  a  question  as  to  what  the  lord  parted  with  to  those  who 
were  called  conventionary  tenants.  The  other  judges  concurred 
in  this  opinion. 

For  a  further  illustration   of  the  application  of  this  rule,  Barms  y. 
being  an  appKcation  of  it  to  certajn  freehold  lands  bearing  ac^e'^f'free- 
a  distinct  designation,  and  liable  to  a  custom  pervading  an  toM^  ™ 

ascertained  district  within  the  manor,  we  may  refer  to  Barnes  manorial 

district. 
(«)  8  Bam.  &  C.  758;  see  also  Chap.  VI.  Sect.  3,  pp.  180—183,  supra. 
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Sect.  2. 

■Wlen 

customs  of  one 
manor  do  not 
evidence  those 
of  another. 


(Marquis)  v. 

Satkerton 

(LorcC), — 

document 

excluded 

custom. 


V.  Mawson  (e),  of  whioli  tlie  details  have  been  already  given  in 
Chap.  III.,  Sect.  2. 

But  when  commons  have  been  inclosed  under  an  act  of  par- 
liament, a  custom  to  work  mines  without  leaving  support  to  the 
surface  cannot  be  established  against  one  owner  by  proving 
specific  acts  in  the  lands  of  another  owner  (d).  And,  as  a 
general  rule,  customs  of  one  manor  cannot  prove  those  of 
another  manor,  although  "both  should  be  in  the  same  parish 
and  in  the  same  leet,  and  the  one  manor  should  be  held  of  the 
other  manor  by  subinfeudation,  unless  perhaps  it  were  shown 
that  the  subinfeudation  occurred  between  the  time  of  legal 
memory  (Richard  I.)  and  the  Statute  of  Quia  Emptores,  or  very 
shortly  before  that  time.  It  was  observed  by  Lord  Abinger,  C.  B., 
in  the  under-noted  case  (e),  that  it  was  the  custom  of  the  crown, 
in  very  old  times,  to  declare  of  which  manor  another  manor 
should  be  held,  but  that  gave  no  identity  of  custom ;  that  in  late 
times  crown  manors  had  been  granted  to  be  held  of  the  manor 
of  East  GreenAvich ;  that  in  the  border  manors  of  the  North  of 
England,  there  was  a  particular  kind  of  tenure  called  tenant 
right,  that  passed  by  lease  and  release,  and  had  peculiar  customs ; 
that,  it  being  admitted  that  in  these  manors  all  the  tenants  hold 
under  the  same  right,  if  it  happened  that  in  one  particular 
manor  no  example  could  be  produced  of  what  was  the  custom  in 
a  given  case,  it  might  be  reasonable  to  show  the  general  usage ; 
and  that  another  connexion  which  might  admit  of  this  kind  of 
evidence  occurred  in  the  mining  districts  of  Derbyshire  and 
Cornwall,  where  particular  customs  prevailed.  Alderson,  B., 
said  that  the  customs  of  manors  were  created  by  immemorial 
usage,  and  that  there  was  no  proof  that  the  customs  of  the 
manor  in  question  might  not  have  originated  after  it  parted 
from  the  other  manor,  if  it  ever  belonged  to  that  manor,  and 
yet  be  beyond  legal  memory.  Eolfe,  B.,  considered  that  the 
cases  cited  in  favour  of  the  reception  of  the  evidence  were  only 
analogous  to  proving  that  in  certain  places  the  tenure  of  Borough 
English  or  of  gavelkind  prevailed,  and  then  inquiring  into  the 
customs  of  those  tenures  in  other  manors. 

In  the  same  case  it  was  also  held,  that  a  deed  made  by  certain 
copyholders  in  1605,  and  which  purported  to  ascertain  and  agree 
upon  the  customs,  and  in  which  the  lord  for  a  valuable  con- 
sideration ratified  the  customs,  so  far  as  they  related  to  specified 
tenements,  and  also  a  decree  in  chancery  confirming  the  agree- 


(c)  Barnes  v.  Mawson,   1  Maul.   & 
Sel.  77.     See  Sect.  1. 

(d)  Blaokett  v.  Bradley,  31  L.  J., 
Q.  B.  65;  IBest&S.  140. 


(e)  Anglesea  (Marquis  of)  v.  Hather- 
ton  (Lord),  10  M.  &W.  218,-12  L.  J., 
N.  S.,  Exch.  57. 
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ment,  were  admissible  on  the  part  of  the  lord  to  negative  a    '  Chap.  IX. 
custom  on  the  part  of  the  copyholders  to  take  the  minerals        ^°'^"  ^' 
which  were  not  mentioned  in  those  documents. 

In  a  case  of  customary  freehold  lands,  a  customary  or  inquisi-  Fortiand 
tion  of  the  customs  of  the  manor  was  produced,  which  appeared  ^^^  _J' 
to  have  heen  prepared  ahout  the  reign  of  Edw.  YI.  The  only  same  effect. 
paragraph  in  it  relating  to  minerals  was  a  power  for  the  tenants  to 
dig  stone,  coals  and  marie,  as  estovers,  for  their  own  use — ^which 
was  construed  to  he  confined  to  the  waste  lands,  and  not  to  apply 
to  the  ancient  lands.  There  was  also  a  decree  in  1578,  after  the 
inquisition;  which  settled  some  disputes  as  to  the  right  of  work- 
ing coal  iu  the  wastes,  but  was  silent  as  to  coal  in  the  ancient 
lands.  In  support  of  the  right  of  the  tenant  to  work  coal  on 
these  lands,  it  was  shown,  that  coal  had  been  worked  by  tenants 
in  some  particular  tenements,  but  not  in  those  of  the  present 
claimant,  for  110  years.  There  was  proof  of  the  surrender  of 
the  surface  distiuct  from  the  mines,  of  licence  from  the  lords  by 
way  of  lease,  of  a  surrender  of  the  lease,  of  a  surrender  of  the 
miaes,  and  of  actual  working  under  that  surrender — also,  of  coal 
pits  having  been  worked  in.  certain  other  ancient  inclosures.  It 
was  held,  on  the  authority  of  the  case  last  cited,  that,  though 
there  might  be  good  evidence  of  a  grant  from  the  lord  in  respect 
of  particular  tenements,  no  general  custom  could  be  established 
in  contravention  of  the  manorial  inquisition,  and  that  the  cus- 
tomary tenant  had  not  shown  any  right  to  work  coal  in  his 
ancient  lands  (/). 

Reputation  alone  is  not  sufficient  to  establish  a  custom  {g),  Worth  of 

much  less  to  repel  a  presumption  of  law.     A  right  to  mines,  m  proTmg 

therefore,  founded  on  custom,  must  be  evidenced  by  proper  e^^^teioeof 

'  '  ^  '^    ■'^     ■'^^       a  custom, 

documents,  or  by  undisputed  and  notorious  acts  of  ownership. 

The  latter  kind  of  evidence  is  always  the  most  satisfactory,  and 
is  capable  of  creating  a  title  at  complete  variance  with  documen- 
tary evidence.  The  productipn  of  grants,  leases,  and  licences, 
unaccompanied  with  evidence  of  actual  usage,  will  be  entitled  to 
little  weight  (Ji).  But  in  the  absence  of  any  recent  acts  of  pro- 
prietorship, such  documents  may  often  be  valuable  as  containing 
evidence  of  former  acts. 

Entries  of  presentment  in  the  books  of  a  manor  are  not  evi- 

(/)  Portland  (Diike  of)  v.  HiU,  35  East,  62;  Btdl.  N.  P.  248;  Corkmanv. 

L.  J.,  Chanc.  439,  stated  more  fully  in  Mather,  1  Barnard.  14. 

Chap.  III.  Sect.  3,  supra.  (A)  Eowe  v.  Brenton,  Halo.  Rep., 

is)  "Weeks  v.  Sparke,  1  Maul.  &  Sel.  per  Parke,  J. ;  Bro-wu  v.  Ea-wlins,  7 

690 ;  Morewood  v.  Wood,  14  East,  330 ;  East,  409. 
Doe  d.  Poster  and  another  v.  Sisson,  12 
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records 
are  good 
evidence 


dence  of  acts  of  ownersMp  on  the  part  of  the  lord  (»),  nor,  it  is 
.  presumed,  on  the  part  of  the  tenants. 

The  court  rolls  of  a  manor  are  considered  as  evidence  for  the 
henefit  of  both  the  lord  and  the  tenants  (k).  But  they  are  only 
evidence  for  those  parties,  and  not  for  or  against  strangers  (1). 
Court  rolls  are  not,  however,  strictly  records,  and,  therefore,  the 
Courts  wiU  admit  an  averment  of  any  error  in  them  {m).  Copies 
of  court  roUs,  under  the  hand  of  the  steward,  and  examiaed 
copies,  sworn  to  he  true,  are  also  admissible. (m).  Entries  of  the 
steward,  above  thirty  years  old,  need  not  be  verified  by  proof  of 
handwriting,  and  of  death  (o).  But  in  the  case  of  The  Duke 
of  Beaufort  v.  Smith  (p),  a  book  from  the  custody  of  the  plaintiff, 
purporting  to  be  a  survey  of  the  year  1650,  after  the  manor 
had  been  granted  to  Oliver  CromweU,  taken  under  a  commis- 
sion given  by  him,  was  rejected  as  being  neither  a  public  docu- 
ment nor  evidence  of  reputation  (q).  A  copyholder,  by  indorse- 
ment of  his  name  on  the  record,  under  3  &  4  WUl.  4,  c.  42,. 
ss.  26,  27,  is  a  competent  witness  for  proving  a  custom  to  work 
stone  within  the  manor  (r). 

In  the  case  of  Howe  v.  JBrenton  [s),  it  was  held,  that,  on 
account  of  the  interest  of  the  crown  in  the  Duchy  of  Cornwall, 
all  acts  which  affect  the  possessions  or  revenues  of  the  duchy 
are  to  be  considered  as  public  acts.  It  was  allowed  to  give  ia 
evidence  a  caption  of  seisin  to  the  use  of  the  Duke  of  Cornwall 
by  persons  assigned  to  do  the  same  by  his  letters  patent,  and 
also  the  eoimterpart  enrolment  of  a  lease  by  the  Duke,  without 
evidence  of  the  loss  of  the  original.  There  was  also  admitted 
an  extent  of  crown  lands  found  in  the  proper  office,  purportiag 
to  have  been  taken  by  a  steward  of  the  King's  lands,  following 
in  its  construction  the  directions  of  the  stat.  4  Edw.  1,  and  which 
was  presumed  to  have  been  taken  under  competent  authority,  ' 
although  the  document  was  not  signed,  and  did  not  contain  any 
statement  of  the  authority  by  which  it  was  taken,  and  no  com- 


(i)  Irwin  v.  Simpson,  7  Bro.  P.  C. 
317. 

{k)  Warriner  v.  Giles,  2  Stra.  955; 
Humble  i>.  Hunt,  1  Holt,  601 ;  Love  v. 
Bentley,  11  Mod.  134;  Parrott  v.  Pal- 
mer, 3  M.  &  K.  638. 

(1)  Att.-aen.  V.  Hotham  (Lord),  1 
Turn.  217. 

(m)  Snow  V.  Cutler,  1  Keb.  567; 
Brend  1'.  Brend,  Kn.  Rep.  25i;  Bur- 
gess and  Poster's  case,  1  Lev.  289;  4 
Leo.  215;  HiU  t,.  Wiggett,  2  Vem. 
547;  Doe  d.  Priestly  v.  Calloway,  6 
Bam.  &  C.  484;  9  Dowl.  &  B.  518. 

(«)  Snow  V.  Cutler,  supra;  Lee  v. 


Boothby,  1  Keb.  720 ;  Chance  v.  Dod, 
2  Bam.  406;  Street  v.  Boper,  12  Vin. 
214 ;  Bowe  v.  Brenton,  3  Man.  &  R. 
296. 

(o)  Wynne  v.  Tyrwhitt,  4  Bam.  & 
Aid.  376. 

(p)  4  Exch.  450;  19  L.  J.,  N.  S., 
Exch.  97. 

fe)  S.  C,  Smith  V.  Beaufort  (Duie 
of),  13  L.  J.,  N.  S.,  C.  C.  33;  1  Phil. 
209;  1  Hare,  507. 

(r)  Hoyle  v.  Coupe,  9  M.  &  W.  450; 
U  L.  J.,  N.  S.,  Exch.  258. 

(«)  8  Bam.  &  C.  737. 
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mission  was  foimd.     There  were  also  received  the  answers  of     Chap.  IX. 
tenants  to  interrogatories  put  to  them  at  an  assession  court,      ^^^'  ^" 
1  Eliz.,  without  producing  the  interrogatories,  which  had  been 
searched  for  hut  could  not  be  foimd. 

It  has  been  held  that  a  book  in  which  copies  were  made  of  Bishopric  of 
counterparts  of  leases  granted  by  the  Bishop  of  Durham,  which  ooi^roll-" 
was  kept  in  the  office  of  the  Bishop's  auditor,  was  a  public  tookia 
muniment,  and  might  be  received  in  evidence  to  sustain  the 
claims  of  a  lessee,  the  counterpart  being  lost,  and  the  original 
not  produced  (t). 

In  the  case  of  The  Bishop  of  Winchester  v.  Knight  (u),  Lord  How  far  one 

Chancellor  Cowper  is  reported  to  have  observed  that  a  custom  "^to^ary 

,  T  p  nghtis 

empowenng  the  tenants  to  dispose  of  one  sort  of  mineral,  as  evidence  of 

coals,  might  be  an  evidence  of  their  right  to  dispose  of  another  ^^°   ^^' 

,      (.       .  1  T      1        i     J!       •  Qtteere,  not 

sort  or  mmerals,  as  lead  out  oi  mines.  at  all. 

This  evidence  may  certainly  be  conclusive  in  the  absence  of 
other  evidence,  and  under  such  circumstances  it  might  prove 
of  great  importance.  But  its  effect  upon  the  right  to  the  other 
minerals  might  be  entirely  destroyed  by  proof  of  acts  of  owner- 
ship having  been  asserted  over  any  of  the  latter  kinds  of 
minerals.  There  may,  in  fact,  be  two  customs,  or  indeed  as 
many  customs  as  there  are  kinds  of  minerals  found  in  the  lands. 

Accordingly,  in  a  case  in  which  it  was  contended  that  the 
undisputed  right  of  the  lord  to  the  tin  mines  under  all  the  lands 
of  the  manor  was  decisive  to  show  that  he  was  entitled  also  to 
aU  other  minerals, — Lord  Ellenborough,  in  delivering  judgment, 
asked  why  there  might '  not  be  two  customs,  one  for  the  lord  of 
the  manor  to  have  the  tin,  and  another  for  the  tenants  to  have 
the  copper  under  their  estates  and  the  waste  in  question;  and  ob- 
served, that  the  like  usage  which  established  the  right  of  the  lord 
to  have  the  one,  would  also  establish  the  right  of  the  tenants  to 
have  the  other  {x).  And,  indeed,  having  regard  to  the  circum- 
stance that  a  custom  is  in  derogation  of  the  common  law,  and 
should  therefore  be  strictly  construed  (y).  Lord  EUenborough's 
rule  seeins  more  correct. 

Where  there  are  different  customs  regulating  the  ownership 
of  different  kinds  of  minerals,  it  must,  of  course,  be  concluded 
that  the  general  right  to  the  other  minerals,  to  which  no  distinct 
claim  has  been  established,  will  remain  vested  in  the  person 
presumptively  entitled  to  the  whole. 

A  single  instance  may,  under  some  circumstances,  prove  the 

{t)  Humble  v.  Hunt,.  1  Holt,  602,  (w)  1  P.  Wms.  406, 

per  Wood,  B.     See  Pomfret  (Lord)  v.  {x\  Curtis  v.  Daniel,  10  East,  273. 

Smith,  6  Bro.  P.  C.  440 ;  Outram  v.  (J)  Bao.  Abr.  Customs,  F. 
Morewood,  5  T.  K.  121;  3  East,  346. 
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existence  of  a  custom  (z).     One  imdistiirbed  act,  said  Lord 
.  EUenborougli  in  another  case,  does  not  make  a  custom,  tut  it 
win  be  evidence  of  a  custom  {a). 

It  must,  however,  be  sufficiently  clear  that  the  rule  in  ques- 
tion cannot  be  applicable  to  mines.  There  must  be  a  notorious 
succession  of  acts  committed  with  the  knowledge  of  the  general 
neighbourhood,  and  without  interruption  from  the  parties  in- 
terested {h). 

There  has  been  much  difference  of  opinion  upon  the  admis- 
sibility of  hearsay  evidence  ra  those  cases  of  prescription  which 
affect  only  private  rights.  In  the  case  of  Morewood  v.  Wood  (c), 
where  the  defendant  claimed  the  right,  as  incident  to  his  estate, 
to  work  stone  in  the  waste  of  the  lord,  general  evidence  of  repu- 
tation was  produced  at  the  trial.  The  Court  of  King's  Bench 
was  afterwards  equally  divided  on  the  question  of  its  reception. 
Three  of  the  judges  thought  such  evidence  could  be  received  as 
proof  of  a  particular  custom ;  but  the  modem  decisions  are 
agaiast  the  reception  of  such  evidence  {d). 

A  prescription  must  be  exercised  reasonably,  and  must  also 
be  certain.  Thus,  an  indefinite  claim  to  take  clay  from  a  close 
for  making  bricks  at  a  brick-kiln  at  all  times  and  seasons  has 
been  held  to  be  unreasonable  and  invalid  (e). 

In  another  case,  an  action  of  trespass  was  brought  for  taking 
away  sand  from  a  close  to  which  it  had  been  drifted  from  the 
sea-shore.  There  was  a  plea  of  custom,  and  also  a  plea  of  pre- 
scription. The  former  alleged  a  right  in  the  inhabitants  for  the 
time  being  occupying  lands  in  adjoining  parishes  to  take  the 
sand  from  the  close  for  manuring  their  lands.  It  was  held,  that 
the  claim  as  a  custom  was  too  vague,  and  also  that  it  was  void 
for  claiming  a  profit  in  the  lands  of  another,  which  can  only  be 
made  by  prescription  (/).  The  sand  was  considered  to  be  part 
of  the  soU,  and  to  be  inseparable  from  it.  It  was  stated  inci- 
dentally, that  the  evidence  for  a  custom  is  not  evidence  for  a 
prescription,  nor  vice  versa;  and  the  evidence  in  support  of  the 
prescription  not  being  sufficient  to  gain  a  verdict  for  the  defen- 
dant, the  Court  refused  to  grant  a  new  trial;  and  it  was  ques- 
tioned whether  private  prescription  and  customary  right  could 
exist  together  with  respect  to  the  same  matter  (^). 


(s)  Doe  d.  Mason  v.  Mason,  3  Wils. 
63. 

{a)  Roe  d.  Bennett ».  Jeffrey,  2  Maul. 
&  Sel.  92. 

[h)  Curtis  V.  Daniel,  10  East,  273 ; 
but  see  3  &  4  "WiU.  i,  c.  71,  s.  4. 

(c)  14  East,  327. 

\d)  Richards  v.  Basset,  10  Bam.  & 
C.  663;  "White  «;.  Lisle,  4  Madd.  214. 


See  Phillips  on  Evidence,  vol.  1,  p. 
242. 

(e)  Clayton  v.  Corhy,  5  Q.  B.  415; 
14  L.  J.,  N.  S.,  Q.  B.  364. 

(/)  See  Code  Nap.,  art.  686;  Inst. 
Mb.  2,  t.  3,  s.  2. 

(<?)  Blewett  V.  TreKonnina:,  3  Ad.  & 
El.  554. 
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In  milling  cases,  any  permanent  injury  to  the  surface,  how-     Chap.  IX. 
ever  extensive,  may  be  committed  if  it  he  necessary  for  the  ^" 

proper  enjoyment  of  the  right  that  is  claimed,  and  if  the  right  is 
proved  hy  grant  or  usage  to  the  requisite  extent.  For  pre- 
scription presumes  a  grant,  or  an  exception  ia  the  nature  of  a 
grant,  and  whatever  may  he  granted  may  be  also  claimed  by 
prescription  (h). 

In  a  case  relating  to  the  Forest  of  Dean,  the  free  miners 
claimed  the  right  to  grant  licences  for  working  stone  quarries 
in  the  commons  of  the  forest.  The  decision  rested  on  other 
grounds  («).  But  it  was  the  opinion  of  Byles,  J.,  assisting 
Wood,  V.-C,  that  the  claim  could  not  exist  by  custom,  as  it  was 
a  profit  d  prendre,  and  not  an  easement  {k) .  It  was  also  held,  that 
it  coiild  not  exist  by  prescription ;  for  a  claim  to  carry  away  the 
soil  of  another  without  limit  tended  to  the  destruction  of  the 
herbage,  and  was  unreasonable,  and  also  uncertain  (l). 

This  case,  like  some  others,  must  depend  on  the  vagueness 
and  uncertainty  of  the  claim.  When  a  claim  does  not  extend 
to  the  whole  subject-matter,  but  only  to  a  participation  of  profit, 
it  must  be  sufficiently  defined,  and  must  be  confined  within 
reasonable  limits.  But  such  cases  cannot  apply  to  rights  em- 
bracing the  whole  of  certain  minerals  in  lands,  with  full  powers 
to  work  them.  In  such  instances,  it  can  only  be  necessary  to 
show  that  any  specific  spoil  of  groimd  is  inseparable  from  the 
proper  enjoyment  of  the  rights. 

Till  recently,  legal  proof  of  a  custom  or  prescription  was  Ancient  mode 
demanded  from  the  time  of  legal  memory,  that  is,  the  coronation  °  custom  or 
of  Eiohard  the  First.     The  practice  of  the  Courts  provided  a  prescription, 
remedy  for  this  impracticable  rule,  and  it  was  held,  that  proof 
of  undisturbed  enjoyment,  as  far  back  as  living  witnesses  could 
speak,  raised  a  prestimption  of   an  enjoyment  from  the  time 
fixed  by  law  (m).    An  uncontradicted  usage  of  twenty  years 
has  been  held  to  prove  the  existence  of  an  immemorial  custom  (w). 

In  the  case  of  Curtis  v.  Daniel  (o),  it  was  proved  on  the  part 
of  the  defendants,  that,  for  between  twenty  and  thirty  years, 
they  had  made  setts  of  the  copper  mines,  and  that  these  mines 
had  been  worked  to  a  considerable  extent,  and  in  a  manner 

(A)  Rogers  v.  Taylor,  1  Hurl.  &  N.  Nicliolson,    as   to   highway   repairs, 

706;  26  L.  J.,  Exch.  205;  Carlyon  «.  supra. 

Lovering,  26Ij.  J.,Exch.  251;  1  Hurl.  {m)  Leuokhart  v.  Cooper,  7  Car.  & 

&  N.  784.  P.  119;  Jenkins  v.  Harvey,  1  Cr.,  M. 

(i)  See  Chap.  VI.  Sect.  2,  p.  164.  &  E.  877;  2  Cr.,  M.  &  R.  393;  1  Gale, 

(k)  Grate-ward's  Case,  6  Rep.  59.  23. 

{t)  The  Att.-Gen.  v.  Mathias,  27  L.  («)  Eexu.  Jolli£Ee,  2  Bam.  &  C.  54; 

J.,  Chano.  761.     See  Dyce  v.  Hay,  1  3  D.  &  R.  240. 

Macq.   305.     See   also   Constable   v.  (p)  10  East,  273. 
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grant. 


Present 
mode  of 
proof  and  of 
disproof. 
2  &  3  Will. 
4,  0.  71,  s.  1. 

(a)  Profits  k 
prendre. 
30  years' 
enjoyment. 


60  years' 
enjoyment. 


wHcli  was  notorious  to  the  whole  neighhouxhood,  to  the  plaintiff's 
agents,  and  to  the  former  proprietors  of  the  plaintiff's  estate  ; 
that  dues  to  the  amount  of  ahove  700^.  had  been  paid  to  the 
tenants  in  respect  of  some  lands,  and  as  much  more  ia  respect 
of  others ;  and  that  the  value  of  the  ore  raised  was  ten  times 
the  amount  of  the  dues ;  on  this  evidence  a  verdict  was  found 
for  the  defendants,  and  a  new  trial  was  refused.  The  Court 
ohserved,  there  had  been  an  adverse  possession  for  above  twenty 
years,  and  the  ease  was  properly  left  to  the  jury. 

But  a  right,  claimed  by  custom  or  prescription,  was  subject 
to  be  disproved  by  showing,  that  it  did  not  or  cbuld  not  exist 
at  any  given  point  of  time  siace  the  commencement  of  legal 
memory.  Thus,  it  might  have  been  shown  that  at  some  earher 
period  the  mines  had  been  regularly  and  uniformly  worked  by 
other  persons  than  those  seeking  to  establish  a  customary  right. 
This  proof  would  have  defeated  the  custom  of  later  years.  This 
mischief  gave  rise  to  the  expedient  of  supposing  the  existence 
of  a  grant  which  had  been  lost,  and  which  was  pleaded  to  have 
been  made  by  some  person  in  possession  of  the  legal  right. 
Thus,  even  a  grant  was  presumed  against  the  crown  after  100 
years  (p).  But  in  all  cases,  it  was  still  competent  to  prove  that 
the  supposed  grant  could  not  have  been  made  in  the  manner 
stated  in  the  plea.  The  law  on  this  subject  has  been  much 
altered  by  the  Act  for  shortening  the  time  of  Prescription  (q). 

It  is  enacted,  that  no  claim  which  may  be  lawfully  made  at 
the  common  law,  by  custom,  prescription  or  grant,  to  any  right 
of  common  or  other  profit  or  benefit  to  be  taken  and  enjoyed  from 
or  upon  any  land  of  the  crown,  or  parcel  of  the  Duchies  of  Lan- 
caster or  Cornwall,  or  of  any  ecclesiastical  or  lay  person,  or  body 
corporate  (except  the  matters  afterwards  specially  provided  for, 
and  except  tithes,  rents  and  services),  shall,  when  such  right, 
profit  or  benefit  shall  have  been  actually  taken  and  enjoyed  by 
any  person  claiming  right  thereto  without  interruption  for  the  fuU 
period  of  thirty  years,  be  defeated  or  destroyed  only  by  showing 
that  such  right,  profit  or  benefit  was  first  taken  or  enjoyed  at 
any  time  prior  to  such  period  of  thirty  years,  but  nevertheless 
such  claim  may  be  defeated  in  any  other  way  by  which  the  same 
was  then  liable  to  be  defeated:  and  when  such  right,  profit  or 
benefit  shall  have  been  so  taken  and  enjoyed  for  the  full  period 
of  sixty  years,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same  was  taken  and 
enjoyed  by  some  consent  or  agreement  expressly  made  or  given 


[p)  Mayor  of  Kingston  v.  Homer, 
Co-wp.  102. 


(?)  2  &  3  Will.  4,  c.  71. 
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for  that  purpose  by  deed  or  writing.    It  has  teen  decided  that     Chap.  IX. 
this  section  of  the  act  does  not  apply  to  copyholders  claiming        ^°^'   • 
rights  withia  their  own  tenements  according  to  the  custom  of 
the  manor  (r).    The  Prescription  Act,  m  connection  with  the  (b)  Ease- 
acquisition  of  easements,  is  fully  considered  in  Chapter  VII.,  ^^a^.'  ^^ 
Sect.  4,  supra. 


Sub-Sect.  5. — Transfer  of  Shares. 

In  cases  of  joint  ownership  and  of  partnership  in  mines,  it  Usual  manner 
usually  happens  that  the  legal  estate  in  the  property  is  vested  in  ^g^gs  are 
one  or  more  proprietors  iu  trust  for  themselves  and  the  others,      ieli-. 

When  the  property  is  thus  vested,  the  existence  of  the  trust 
may  be  shown  by  any  written  evidence  or  admission  of  the  parties 
which  may  suffice  to  establish  the  fact,  and  a  bUl  iu  equity  might 
have  been  filed  for  the  discovery  of  the  trust.  But  when  the  ad  ven- 
ture is  of  any  consequence,  there  should  be,  and  there  usually  is, 
a  conveyance  of  the  property  to  the  proprietors  in  the  shares  in 
which  they  are  entitled,  or  the  trust  should  be,  and  usually  is, 
declared  by  the  trustees  in  a  regular  deed,  iu  which  should  be, 
and  usually  are,  expressed  the  respective  interests  of  all  the 
parties  interested  in  the  property  at  the  time  of  the  execution. 

If  the  mines  are  held  for  a  freehold  interest,  the  cestuis.  que  Nature  of 
trust  wOl,  of  course,  be  entitled  to  an  equitable  freehold;  and  if  j^f''®  , 
only  for  a  term  of  years,  they  wiU  be  entitled  only  to  an  equit- 
able chattel  interest.  If,  agaiu,  the  property  is  held  under  a 
mere  agreement,  all  the  parties  interested  wOl  be  similarly 
entitled  to  equitable  interests  only,  either  of  a  freehold  or  of  a 
personal  nature.  In  all  these  cases,  the  shares  of  the  cestuis  que 
trust  would  be  effectually  bound  by  any  written  memorandum 
or  agreement  for  transfer,  which  would,  in  equity,  affect  the  legal 
estate,  and  control  its  disposition.  But  it  will  generally  be  most 
advisable,  and  it  is  the  usual  practice,  to  transfer  the  shares  by 
an  indenture  of  equitable  grant  or  assignment,  by  which  the 
conveying  parties  may  be  clearly  estopped  from  asserting  sub- 
sequent claims,  and  may  enter  into  proper  covenants  with  the 
persons  acquiring  the  shares  (s). 

These  observations  will  apply  equally  to  licences  either  for 
freehold  or  chattel  interests. 

It  is  almost  unnecessary  to  say  that  the  shares  will  follow  the 
course  of  devolution  and  descent,  and  be  subject  to  the  usual 

(r)  Hamner  ii.    Chance,   34  L.  J.,  («)  See  Appendix  I.,  Precedents  of 

Chanc.  413.  ConTeyances. 
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Chap.  IX. 
Sect.  2. 

Question, — 
whether  the 
transfer  of 
shares  is 
within  the 
Statute  of 
Prauds, — or 
within  the 
Statutes  of 
Mortmain. 


(a)  Joint- 
stock  mining 
companies 
generally. 


(b)  Cost -book 
mining  com- 
panies. 


incidents  of  real  property,   according  to  tlie  nattiTe   of    the 
tenure. 

The  question  has  arisen  whether  the  transfer  of  shares  in  joint- 
stock  mining  companies  is  a  transfer  of  an  interest  in  land  within 
the  meaning  of  the  Statute  of  Frauds.  It  is  quite  clear  that 
these  shares  are  not  within  the  seventeenth  section  of  that  statute 
which  applies  to  goods;  but  the  question  is, — are  they  not 
within  the  fourth  section  ?  And  the  better  opinion  is,  that  they 
are  not,  or  if  at  all,  then  only  for  exceptional  reasons.  Several 
recent  cases  have  decided,  that  shares  iu  incorporated  companies 
concerned  in  the  enjoyment  of  land  are  not  within  the  old 
Statute  of  "Wills  or  the  Statute  of  Mortmain,  and  may,  there- 
fore, be  devised  as  personal  estate.  Thus  it  has  been  held,  that 
shares  in  water  companies  (s),  railway  shares  {t)^  shares  in  public 
docks  {u),  shares  in  gas  companies  {x),  and  joint-stock  bank 
shares  (y) ,  are  within  this  rule.  Also,  in  Mitchell  v.  Moherly  (s) ,  it 
was  held  that  mortgage  debentures  given  by  a  railway  company, 
and  charging  the  whole  undertaking  and  all  the  interest  of  the 
company,  were  not  within  the  Mortmain  Act.  But  shares  in  an 
iron  company,  who  manufactured  iron  procured  from  their  own 
lands,  were  held  to  be  within  the  Statute  of  Mortmain  (a). 

It  has  been  expressly  decided,  that  shares  of  mines  held  on 
the  "  cost-book  principle  "  may  also  be  transferred  by  parol,  and 
that  there  is  no  distinction  in  this  respect  between  incorporated 
and  unincorporated  companies  (6) .  In  these  cost-book  companies, 
the  mines  are  usually  held  in  the  name  of  a  trustee,  either  by 
way  of  lease  or  licence ;  each  shareholder  may  sell  his  share,  and 
insist  on  the  purchaser  becoming  a  partner,  and  the  sale  and 
transfer  of  a  share  is  shown  by  an  unstamped  certificate,  signed 
by  the  vendor,  with  an  acceptance  undersigned  by  the  purchaser, 
on  which  authority  the  manager  of  the  mine  substitutes  the 
name  of  the  latter  for  that  of  the  former  in  the  cost-book. 

All  the  decisions  are  supposed  to  rest  on  the  same  reasons. 
It  is  considered,  that  the  land  is  acquired  only  as  the  necessary 
substratum  for  carrying  on  a  trade,  and  is  not  held  on  any 
specific  trusts  for  the  copartners,  as  land;  that  the  shares  are 


(s)  BHgh  v.  Brent,  2  Tou.  &  0.  268. 

(t)  Bancroft  i\  Albrecht,  12  Sim. 
189 ;  Hayteri;.  Tucker,  4  Kay  &  J.  243. 

(m)  Hilton  «>.  Girand,  1  De  G.  &  Sm. 
187;  16  L.  J.,  Ch.  285. 

(x)  Sparling  v.  Parker,  9  Beav.  450. 

\y)  Myers  v.  Perigal,  11  Com.  B. 
Eep.  90;  21  L.  J.,  N.  S.,  C.  P.  217; 
22  L.  J.,  N.  S.,  C.  P.  431. 

(2)  W.  N.  1877,  p.  191 ;  26  W.  R. 
903 ;  see  also  Holdsworth  v.  Daven- 
port, L.  R.,  3  Ch.  Div.  185. 


(a)  Morris  i>.  Glynn,  27  Beav.  218 ; 
see  also  Chandler  v.  Howell,  L.  R., 
4  Ch.  Div.  651. 

(4)  Watson  r.  Spratley,  10  Exch. 
Rep.  222;  24  L.  J.,  Exch.  53;  Rey- 
nolds V.  Bassett,  MS.,  May  30,  1847; 
Powell  V.  Jessop,  25  L.  J.,  C.  P.  199 ; 
18  Com.  B.  336  ;  Edwards  v.  Hall,  25 
L.  J.,  Ch.  82 ;  6  De  G.,  M.  &  G.  74  ; 
11  Hare,  6;  Marshall  v.  Brown,  7  M. 
&  S.  193. 
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entirely  equitable  interests,  held  indeed  for  the  time  in  trust  for     Chap.  IX. 
all  the  copartners,  yet  never  disconnected  from  the  above  purpose, 


giving  only  the  present  right  to  profits  arising  from  the  joint 
trade  stock  of  which  the  land  is  part,  but  no  separate  interest 
ia  the  land  or  stock  itself,  and  subject,  therefore,  to  no  claim 
for  immediate  division  or  partition ;  that  the  land  never  loses 
the  quality  of  stock  or  personal  estate,  and  if  held  for  a  freehold 
interest  would  not  descend  to  the  heir,  but  would  devolve  upon 
the  personal  representative ;  and,  lastly,  that,  on  a  dissolution  of 
the  company,  the  shareholders  would  not  be  entitled,  even  then, 
to  a  division  of  land  or  stock,  but  only  to  a  participation  of  the 
proceeds  of  sale.  If  the  partners  acquired  the  lands  ia  final 
partition,  or  if  one  partner  thus  absorbed  the  whole,  this  would 
in  either  case  be  accomplished  on  the  basis  of  a  new  arrange- 
ment, and  even  then  the  land  might  be  elected  to  be  taken  as 
real  or  personal  estate  (c). 

All  these  reasons  are  stated  to  apply  as  weU  to  the  smallest  (o)  Private 
joint-stock  partnerships,  as  to  the  largest  incorporated  companies.  ^^  ^^^^  ^^' 
If  the  above  decisions  be  correct,  it  will  be  difficult  to  make 
any  distinction  with  respect  to  many  private  partnerships.  All 
partnerships  for  trade,  however  small,  are  in  the  nature  of  joint- 
stock  companies ;  and  these  cost-book  companies  are  in  fact  only 
ordinary  partnerships,  extended  as  to  number  of  partners,  and 
modified,  as  all  others  may  be,  by  stipulations  which  are  not 
contrary  to  the  general  law.  The  delectus  personce  may  be  dis- 
pensed with  ia  hmited  partnerships,  and,  if  not,  it  cannot  be  said 
to  affect  materially  the  present  question  of  proprietorship.  It 
is  quite  clear  that  most  of  the  above  reasons  are  quite  applicable 
to  private  trade  partnerships.  The  ground  maialy  relied  on 
seems  to  be,  that  the  land  is  not  directly  held  in  trust  for  the 
adventurers  in  proportion  to  their  shares ;  and  if  not  so  held,  it 
is  held  as  pure  personal  estate.  This  is  precisely  the  state  in 
which  it  is  held  ia  all  private  mining  partnerships,  where  the 
mines  are  vested  in  trustees  for  the  benefit  of  the  firm ;  and  it 
retains  this  quality  down  to  the  very  period  of  dissolution. 
When  that  time  arrives,  the  universal  result  is  a  sale  of  the 
whole  property.  There  may  be  exemptions  from  those  con- 
sequences ;  as  when  a  mine  is  clearly  carried  on  by  proprietors 
as  tenants  in  common  of  land,  ia  which  ease  there  is  no  trade ; 
and  also  in  rare  cases,  where  it  has  been  expressly  and  previously 
stipulated  that  the  property  shall  be  held  in  specie,  and  be  finally 
divided  amongst  the  partners  without  resorting  to  a  sale. 

By  the  rules  of  a  mining  company,  established  on  the  cost^- 

(«)  Myers  t).Perigal,  22  L.  J.,  N.  S.,  C.  0.  431;  2  De  G-.,  M.  &  G.  599. 
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Chap.  IX.     took  principle,  the  registered  owner  of  shares  was  subject  to 

1_! calls  made,  so  long  as  lie  remained  registered  in  the  cost-hook. 

Transferee       j^  owner  sold  his  shares,  and  delivered  to  the  purchaser  a 

mdemnifies  '  .        ,  . 

transferor,       document  addressed  to  the  secretary,  requestmg  him  to  enter  in 

iei'hjwa^oi  ^^^  cost-hook  a  transfer  of  the  shares  sold  into  a  name  which 
Bale.  was  left  blank.     The  purchaser  did  not  cause  the  shares  to  be 

registered  at  aU,  and  the  vendor  was  compelled  to  pay  calls 
made  on  the  shares  after  the  agreement  for  sale.  It  was  held, 
that  the  purchaser  was  not  bound  to  cause  the  shares  to  be 
registered,  as  there  was  an  implied  intention  to  give  the  pur- 
chaser a  power  of  transfer  to  any  other  person,  but,  that  there 
was  also  an  implied  contract  by  the  purchaser  to  indemnify  the 
vendor  against  the  consequences  of  his  name  having  been  re- 
tained on  the  register  {d). 
Secus,  upon  a  In  another  case  of  cost-book  mines,  a  shareholder  transferred 
fraud.^'^  ^  ^^^  shares  by  deed  to  a  trustee  for  himself,  on  the  express  under- 
standing that  the  trustee  was  not  to  be  responsible  for  calls,  and 
that  the  transfer  was  not  to  be  registered  unless  the  shareholder 
went  abroad.  The  company  were  ignorant  of  the  understanding. 
The  shareholder  did  not  go  abroad,  but  he  caused  the  transfer  to 
bei  registered,  without  the  knowledge  of  the  trustee.  It  was 
held,  that  the  trustee  was  not  made  liable  as  a  shareholder  to  the 
creditors  of  the  company  (e) . 
Shareholder's  In  another  case,  a  resolution  had  been  passed  that  a  share- 
cessation'of.  holder  in  arrear,  who  surrendered  his  shares,  might,  within  a 
month,  redeem  so  many  shares  as,  at  a  certain  amount  per  share, 
would  equal  the  amount  paid  by  him,  on  condition  of  paying 
another  call  then  made  on  the  redeemed  shares.  Three  share- 
holders surrendered  their  shares  in  the  usual  form,  and  sent  the 
documents  to  the  secretary.  They  took  no  steps  to  redeem  the 
shares,  and  did  not  pay  the  new  call.  Four  months  afterwards, 
the  secretary  wrote  to  them,  stating  that  their  shares  had  been 
reduced,  and  demanding  the  call  and  also  other  calls.  One  of  the 
shareholders  replied  with  a  request  that  his  shares  might  be 
further  reduced,  as  it  was  inconvenient  to  pay  the  caUs.  It  was 
held,  on  winding  up  the  afEairs  of  the  company,  that  the  shares 
were  legally  surrendered,  that  the  reply  of  the  shareholder  was 
written  under  an  erroneous  idea  of  his  position  as  to  the  shares, 
that  all  right  under  the  resolution  was  gone,  that  he  was  not  a 
shareholder  at  that  time,  and  that  none  of  them  were  entitled  to 
redeem,  nor  liable  to  be  put  on  the  list  of  contributories  (/). 

{d)  Walker  v.  Bartlett,  17  Com.  B.  (c)  Thomas  d.  Clark,  18  Com.  B.  662; 

446  ;  18  lb.  845  ;  25  L.  J.,  C.  P.  156;       25  L.  J.,  C.  P.  309. 
(error)  n>.  263.  (f)  In  re  The  Bodmin  United  Mines, 

23  Beav.  370  ;  26  L.  J.,  Oh.  570. 
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In  an  action  for  not  accepting  and  paying  for  shares,  evidence     Chap.  IX. 
is  admissible  to  show  the  existence  of  a  usage  among  brokers  in        '^°^'   ' 
mining  shares,  that  in  contracts  of  that  kind,  the  delivery  of  the 
shares  shoiSld  take  place  at  the  same  time  as  the  payment  {g). 

Certificates  of  shares  held  by  a  bankrupt,  ia  secret  trust  for  Shares  in 
another  person,  are  held  to  be  -within  his  reputed  ownership  (A).  pos^tioTof  ^' 
But  there  is  no  reputed  ownership  on  the  transfer  of  certificates,  I'ankrupt. 
when  they  contain  a  priated  notice  that  no  transfer  can  be  made 
without  the  consent  of  the  directors  («). 

A  bankrupt,  who  had  deposited  certificates  of  shares  ia  a 
Grerman  mining  company  for  securing  a  loan,  with  a  written 
agreement  for  the  ■  completion  of  the  transfer,  was  allowed  to 
retain  aU  the  documents  in  a  sealed  parcel  for  safe  custody.  It 
was  held,  that  the  shares  were  not  in  his  order  or  disposition  (k). 

In  an  action  of  debt  against  a  shareholder  for  goods  supplied  Stamps.. 
for  a  cost-boot  mine,  there  was  tendered  a  certificate  of  transfer 
by  a  certain  deed,  undersigned  by  the  defendant,  who  thus 
accepted  the  shares,  subject  to  the  rules  of  the  company.  It  was 
held,  that  the  document,  which  was  stamped  as  an  agreement, 
did  not  require  a  transfer  stamp,  but  was  admissible  as  proof  of 
a  transfer,  capable  of  being  rebutted  by  contrary  evidence  (1). 


Sub-Sect.  6. — Transfer  of  Mining  Implements  and  Machinery. 

The  implements,  tools,  and  moveable  goods,  employed  for  Moveable 
mining  purposes,  wiU  not,  as  a  matter  of  course,  be  included  in  P  *^  • 
a  transfer  of  the  property  in  the  mines,  or  of  the  right  to  work 
them;  but  they  must,  if  required,  be  the  subject  of  special  con- 
tract or  arrangement  (m). 

A  dLEEerent  rule,  however,  applies  to  the  machinery  annexed  Fixed  plant 
to  the  freehold,  usually  called  fixtures.  When  an  article  is  so  °'^  ^  ^^^' 
annexed  to  the  land  that  the  soil  must  be  displaced  for  removing 
it,  or  when  the  article  is  cemented  or  otherwise  fastened  to  some 
fabric  previously  attached  to  the  ground,  it  will  be  considered  to 
form  part  of  the  realty,  and  to  partake  of  all  the  properties  and 
incidents  of  land  (m).  Thus,  a  veranda,  the  lower  part  oi.  which 
was  attached  to  posts  in  the  ground,  was  held  to  become  annexed 
to  the  land  (o).  On  the  other  hand,  a  barn  erected  and  put  upon 
pattens  and  blocks  of  timber  lying  upon  the  ground,  but  not 

(?)  Meld  V.  Lelean,  8  H.  &  N.  617 ;  \l)  ToU  v.  'Lee,  i  Exoh.  230. 

30  L.  J.,  Ex.  168.  (m)  Eislier  v.  Dixon,  12  01.  &  Ein. 

(A)  ExparteWatldne,  2M.  &Ay.  348.  312. 

(i)  Ex  parte  Harrison,  3  M.  &  Ay.  {»)  Dudley  i>.  Warde,  Amb.    113  j 

506.  Elwes  v.  Mawe,  3  East,  51. 

(A)  Ex  parte  Richardson,  3  Dea.496.  (o)  Penry  v.  Brown,  2  Stark.  403. 
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Chap.  ix.    fixed  in  or  to  the  ground,  a  post  windmill  constnioted  upon  cross 
^^'^'  ^"      traces,  laid  upon  brick  pillars  but  not  attached  or  fixed  thereto, 


were  held  to  be  mere  chattels  not  attached  to  the  freehold  {p). 

Pixed  plant,        "When  articles  are  thus  considered  as  annexed  to,  and  forming 

tions  remove-  part  of,  the  freehold,  it  remains  to  be  seen  in  what  cases  they 

^^1®-  may  be  severed  from  it,  and  be  again  reduced  into  the  condition 

of  mere  personal  chattels.     According  to  the  old  law,  there  could 

have  been  no  severance  at  all  after  such  an  annexation.     But  the 

liberality  of  modem  times  has  introduced,  for  the  benefit  of 

trade  and  for  general  convenience,  a  considerable  modification 

of  the  old  doctrines  on  this  subject.     This  rela^tation,  however, 

much  depends  upon  the  relative  interests  and  situations  of  the 

parties  (j). 

I.  Between         I.  'We  may  first  consider  the  case  of  mining  fixtures  as  between 

heir  of  de-       3,n  exccutor  Or  administrator,  and  the  heir.     In  such  cases,  the 

ceased  nune-    mines  must,  of  couTSc,  be  Considered  to  have  been  held  by  the 
owner,  m  fee.  mi 

deceased  in  fee  or  for  a  descendible  freehold  interest.     The  first 

instance  in  which  the  old  rule  was  departed  from  was  in  the 
case  of  a  cider  mill,  where  it  was  held  by  Comyns,  0,  B.,  at 
oiisi  prius,  that  though  the  mill  was  deep  in  the  ground,  and 
affixed  to  the  freehold,  it  was  still  personal  estate,  and  the  jury 
were,  directed  to  find  for  the  executor  (r).  This  case  is,  how- 
ever, in  itself  of  very  doubtful  authority,  although  recognized 
both  by  Lord  Hardwieke  is)  and  Lord  Ellenborough  {t). 

The  grounds  for  the  above  decision  were,  that  the  owner  in 
fee  had  erected  the  cider  mill  for  the  purposes  of  trade.  It  will 
be  seen  that  mining  is  undoubtedly  a  species  of  trade,  but  it 
has  also  been  described  by  Lord  Hardwicke,  with  rsEerencfi 
also  to'  the  present  subject,  as  a  mixed  case  between  enjoying 
the  profits  of  the  land,  and  carrying  on  a  species  of  trade  (m). 
Now,  the  manufacture  of  cider,  ia  the  above  case,  was  also  a 
kind  of  trade,  but  not  necessarily  connected  with  the  enjoyment 
of  land.  The  produce  of  the  land  might  have  been  sold.  The 
mill  and  machinery  were  not  absolutely  required  for  taking  the 
profits  of  the  land.  In  mining  this  is  different.  The  minerals 
constitute  part  of  the  profits  of  the  land,  and  machinery  is  often 
necessary  for  extracting  those  profits.  It  is  employed  for  such 
purposes  only.  This  machinery  must  not  be  confounded  with 
that  used  in  those  processes  which,  like  the  cider  null,  are  not 

{p)  Cullmg  1!.  Tufinal,  Bnll.  N.  P.       considerable  length  in  Brown's  Fii- 
34  ;  E.  'D.  Londouthorpe,  6  T.  E.  377.      tures,  3rd  ed.,  1874. 
See  also  Nayler  i>.  ColUnge,  1  Taxmt.  (r)  Cited  3  Atk.  14. 

21-  Is)  3  Atk.  16;  Amb.  114. 

(q)  See  this  whole  subject  treated  at  (t)  3  East,  64. 

\t()  3  Atk.  16. 
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strictly  reqmred  for  the  aoqmsition  of  the  profits.     The  above     Chap.  IX. 
case,   therefore,   even  assuming  it  were   good  law,  would  not        ^°^"  "' 
apply  to  mining  adventures,  and  it  may  be  asserted,  that  when 
the  lands  descend  to  the  heir,  he  will,  as  a  general  rule,  be 
entitled  to  the  machinery  also  which  has  been  annexed  to  the 
freehold,  and  which  has  become  part  of  the  inheritance. 

Thus,  an  action  of  trover  was  brought  by  an  executor  against 
the  tenant  of  the  heir-at-law  to  recover  certain  vessels  used  in 
salt  works,  called  salt  pans,  which  were  fixed  with  mortar  to  a 
brick  floor.  Lord  Mansfield,  after  observing  that  the  strict  rule 
had  been  relaxed  in  certain  cases,  said  he  could  not  find  that 
between  heir  and  executor  there  had  been  any  relaxation  of  this 
sort,  except  in  the  ease  of  the  cider  mill,  which  was  not  priated 
at  large.  The  salt  spring  was  a  valuable  inheritance,  but  no 
profit  arose  from  it,  unless  there  was  a  salt  work.  The  owner 
erected  the  works  for  the  benefit  of  the  inheritance,  and  they 
must  go  to  the  heir  (x). 

In  Loiother  v.  Cavendish  it/),  a  reference  was  made  to  the 
master  to  inquire  whether  the  timber  and  other  materials  laid 
down  for  waggon-ways,  and  also  fire-engines,  were  reputed  in 
Cumberland,  and  in  the  north,  fixed  to  the  freehold,  and  should 
pass  to  the  heir  or  the  executor. 

A  different  rule  might  perhaps  be  held  to  apply  to  the  case 
of  an  heir  succeeding  only  to  a  licence  to  work  mines.  In  this 
case,  he  can  claim  no  estate  in  the  lands,  and  it  might  be  con- 
tended, that  he  could  not  claim  what  is  fixed  to  the  land  of 
another,  however  necessary  the  works  might  be  to  the  enjoyment 
of  his  right. 

The  devisee  of  an  owner  in  fee  will  be  in  the  same  situation 
with  respect  to  fixtures  as  the  heir,  unless  the  testator  has 
expressed  some  different  intention.  This  intention  may  also 
be  deduced  from  ^the  nature  and  condition  of  the  property 
devised  (s). 

When  the  corpus  of  the  machinery  belongs  to  the  heir,  he  is 
also  entitled  to  all  the  parts,  capable  of  being  used  in  a  detached 
state,  if  they  really  belong  to  it  («). 

II.  "We  may  next  consider  the  rights  Jjf  the  executor  of  H-  Between 

BXGCUijOP  of 

tenants  for  life  or  in  tail  against  those  in  remaiader  or  rever-  deceased 
sion.     These  rights  wUl  be  found  to  be  much  more  extensive  ^^nTfor'^ 
than  those  of  an  executor  of  tenants  in  fee.  ufe)  and  re- 


mainderman. 


(a-)  Lairtou  v.  Salmon,  1  H.  Black.  [z)  Wood  v.  G-aynon,  1  Amb.  395. 

259.  See  LusMngton  v.  Sewell,  1  Sim.  435. 

fjl)  1  Eden,  99.  («)  Pisher  v.  Dixon,  12  01.  &  Fin. 

312. 
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Chap.  ix.        In  a  leading  case  on  this  subject,  a  fire-engine  had  been  set 
^^°^-  ^-      up  for  working  a  colliery  by  a  tenant  for  life.     It  was  proved, 
that  it  was  customary  to  remove  such  works,  and  that  in  building 
sheds  for  securing  th&  engine,  holes  were  left  for  the  ends  of 
timber,  to  make  it  more  commodious  for  removal.     It  was  also 
proved  that  the  engine  could  not  be  removed  without  tearing  up 
the  soil  and  destroying  the  brickwork.     Lord  Hardwicke,  after 
noticing  the  old  rule  of  law,  said,  the  strict  construction  of  law 
had  been  since  relaxed,  for  the  benefit  of  the  public,  to  en- 
courage tenants  for  life  to  do  what  is  advantageous  to  the  estate 
during  their  term.    It  had  been  said,  the  engine  must  be  deemed 
part  of  the  estate,  because  the  estate  cannot  subsist  vrithout  the 
engine.     OoUieries  might  formerly  have  been  enjoyed  before  the 
invention  of  engines,  and  therefore  this  was  only  a  question  of 
convenience.     It  was  true,  the  old  rules  of  law  had  been  relaxed 
chiefly  between  landlord  and  tenant,  and  not  so  frequently 
between  an  ancestor  and  heir-at-law,  or  tenant  for  life  and  re- 
mainderman.     But  even  in  these   eases,  the  consideration  of 
public  conveniency  was  admissible  for  determining  the  question. 
One  reason  that  weighed  with  him  was,  its  being  a  mixed  case 
between  enjoying  the  profits  of  the  land,  and  carrying  on  a 
species  of  trade.     It  made  no  difference  whether  a  shed  over 
such  an  engine  be  made  of  brick  or  wood,  for  it  was  only 
intended  to  be  covered  from  the  weather  and  other  inconveni- 
ences.    This  was  not  the  case  between  an  ancestor  and  an  heir, 
but  an  intermediate  case,  as  Lord  Hobart  called  it,  between  a 
tenant  for  life  and  remainderman.     After  comparing  the  case 
to  that  of  emblements,  which  go  to  the  executor,  the  Chancellor 
observed,  that  little  profit  could  be  made  of  coal  mines  without 
this  engine,   and  tenants  for  life   would  be    discouraged  in 
erecting  them,  if  they  must  go  from  their  representatives  to  a 
remote  remainderman,  when  the  tenant  for  life  might  possibly 
die  the  next  day  after  the  engine  was  set  up.     These  reasons  of 
public  benefit  weighed  greatly  with  him,  and  were  a  principal 
ingredient  in  his  opinion.     He  thought  the  engine  must  be  con- 
sidered as  part  of  the  personal  estate  of  the  late  tenant  for 
Hfe(5). 

A  similar  decision  was  pronounced  by  the  same  judge  in 
another  case  which  occurred  soon  afterwards.  Several  fire- 
engines  had  been  erected  for  working  a  colliery  by  a  tenant  for 
life,  and  one  engine  by  a  person  who  was  either  tenant  for  life 
or  in  taU,  but  it  did  not  appear  which  estate  he  had  enjoyed. 

(*)  Lawton  i:  Lawton,  3  Atk.  13. 
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After  noticiiig  the  case  just  cited  -witli  respect  to  a  tenant  iot     Chap.  IX. 

life,  the  Chancellor  said,  a  tenant  in  tail  had  but  a  particular  'Jl — 

estate,  though  somewhat  higher  than  a  tenant  for  Hfe.  In  the 
reason  of  the  thing  there  was  no  material  difference;  the  deter- 
minations had  been  made  from  consideration  of  the  benefit  of 
trade  (c). 

III.  The  right  of  a  tenant  to  remove  articles  fixed  to  the  free-  iii.  Between 
hold  of  his  landlord  is  construed  with  still  greater  liberality  (d).  j^^g™  ^^ 
It  was  observed  by  Lord  Hardwicke,  in  the  case  of  Lawton  v.  mines. 
Lawton  (e),  with  respect  to  coUiery  engines,  that  the  case  would 
have  been  very  clear  as  between  landlord  and  tenant. 

It  should,  however,  be  remembered  that  the  tenant  must  Kxed  plant- 
exercise  his  right  to  remove  fixtures  during  the  continuance  removal  of, 
of  the  term,  or  what  has  been  termed  the  excrescence  of  the  (i.jinatsenoe 
term  (/) ;  if  not,  it  will  be  considered  that  he  has  relinquished  aOTeement. 
his  claim  (gf). 

But  if  he  has  not  given  up  possession  of  the  land,  he  wiU.  not 
be  deemed  to  have  relinquished  his  claim  to  the  goods,  even 
though  that  possession  be  wrongful  (A).  If  the  lessor  makes  an 
actual  entry,  the  goods  must  be  removed  within  a  reasonable 
time ;  if  not,  they  will  become  his  property,  and  he  may  recover 
them  if  they  are  afterwards  removed  («). 

In  mining  leases,  time  is  usually  given  for  this  purpose  beyond  (2.)  Under 
the  term.     Other  stipulations  are  also  often  made  with  respect  ^ent. 
to  materials  and  fixtures.    Examples  of  such  agreements  will 
be  found  in  several  of  the  Precedents  of  Conveyances  contained 
in  Appendix  I.  of  this  Treatise. 

In  a  case,  where  the  lessor  demised  land  and  salt  mines,  with 
power  to  make  warehouses  and  quays,  salt  pits  and  other  works, 
and  a  certain  rent  was  reserved  for  every  salt  pan  then  or  there- 
after to  be  erected,  and  made  use  of  by  the  lessee,  and  the  lessee 
covenanted  to  leave  ^11  such  buildings,  quays  and  works  in  good 
repair,  it  was  held,  that  the  lessee  could  not  remove  salt  pans 
erected  by  him  during  the  term  (Jc). 

In  a  lease  of  salt  works,  the  lessees  covenanted  to  leave,  at  the 
disposal  of  the  lessors,  all  the  "  fixed  materials,"  except  the  salt 
pans  and  other  moveable  articles  used  at  the  works,  which  were 

(c)  Dudley   v.  Warde,   Amb.    113.  (g)  Lyde  v.  Eussell,  1  Bam.  &  Ad. 

See  Lawton  v.  Salmon,  1  H.  Black.  394 ;  Mmshull  v.  Lloyd,  2  M.  &  W. 

260;  Penton  v.  Robart,  2  East,  91;  459;  Leaders;.  Homewood,  5  Com.  B., 

Elwes  V.  Mawe,  3  East,  54.  N.  S.  648;  27  L.  J.,  C.  P.  316. 

{d)  Penton   v.    Eobart,    Elwes    v.  {h)  Penton  v.  Eobart,  supra  ;  Davis 

Mawe,   supra ;    Grymes  v.  Boweren,  v.  Jones,  2  B.  &  A.  166. 

6  Bing.  439.  (i)  Weeton  v.  Woodcock,  7  M.  &  W. 

(«)  Supra.  14. 

(/)  Heap  V.  Barton,  12  0.  B.  224  ;  {k)  Earl  of  Mansfield «.  Blaokbilme, 

Penton  v.  Eobart,  2  East,  88.  3  Soott,  N.  S.  820  ;  6  Bing.  N.  C.  426. 
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Chap.  ix.    to  be  taken  away  by  the  lessees.    Afterwards,  the  lease  was 
^  assigned,  and  the  assignees  in  a  new  lease  covenanted  to  give  up 

possession  of  the  premises,  with  all  erections,  improvements, 
cisterns,  doors,  and  all  other  fixtures  and  appurtenances,  but  they 
should  be  at  liberty  to  take  away  the  salt  pans  and  other  articles 
used,  subject  to  an  option  for  the  lessors  to  purchase  them.  On 
the  termination  of  the  tenancy,  it  was  held,  that  the  tenants  had 
a  right  to  take  away  such  fixtures  as  could  properly  be  called 
tenant's  fixtures  (l). 

A  lessee  of  coal  mines  and  ironworks  covenanted  to  yield  up, 
at  the  end  of  the  term,  all  "  ways  and  roads  "  in  good  repair, 
and  fit  for  immediate  future  use.  The  tram-plates  and  wooden 
sleepers  of  the  railroads  laid  down  by  the  lessees  were  seized 
under  an  execution  against  them.  Evidence  was  given  of  a 
custom  of  the  coimtry,  that  the  words  "  ways  and  roads,"  did 
not  include  those  articles.  The  plates  were  fastened  to  the 
sleepers,  which  rested  on  the  ground,  and  were  not  let  into  it. 
It  was  held,  that  they  were  neither  fixed  to  the  freehold,  nor 
protected  by  the  covenant — that  there  was  a  distinction  between 
the  rails  and  sleepers  existing  at  the  date  of  the  lease,  and  which 
might  be  supposed  to  pass  by  the  lease,  and  those  procured  by 
the  lessees — ^that  it  could  not  be  the  intention  of  the  lease  to 
bind  the  lessees  to  continue  for  a  long  term  of  years  the  repair 
of  railroads  which  might  become  utterly  useless — and  that  the 
covenant  was  satisfied  by  the  roads  being  left  in  a  proper  state 
for  the  relaying  of  rails  by  the  lessor.  There  was  another 
covenant  for  the  repair  of  "  furnaces  and  other  works,"  which 
was  held  not  to  apply  to  that  case.  Certain  stone  sleepers  and 
the  trams  resting  on  them  were  disclaimed  by  the  execution 
creditor  (m). 
MisceUaneoua      In  a  case,  where  a  colliery  was  alleged  to  be  carried  on  by 

points  of  la-w,  .    ,         .  •   ,     ,    i        i         ■,       ,  ,  , 

—relating  to  ^  mamed  woman,  assisted  by  her  husband,  but  for  her  own 
oTQuestiT^  ^®^®^*'  ^'^^  ®°°^®  °*  *^®  chattels  were  seized  by  a  creditor  of  the 
between  hus-  Imsband,  it  was  left  to  the  jury,  whether  the  colliery  was  so 
W  and        carried  on— and,  on  their  finding  for  the  wife,  the  Court  refused 

to  disturb  the  verdict  (n). 
letw^en  w      ^^^1^^^*  disputes  occur  with  respect  to  mining  machinery 
tee  in  bank-     and  stock,  in  connection  with  the  claims  of  the  trustee  in  bank- 

mfele^      ™P*°y.  ^^"1   judgment  creditors   claiming  to  seize  under  an 
execution. 

As  a  general  rule,  all  the  moveable  materials  viU,  in  eases  of 

r^  ^^l  ^,'^'"'  *■  ^'■°«^°^>  34  L.  J.,       G.,  p.  &  G.  381 ;  31  L.  J.,  Ch.  481. 
^■/   \"  4r     0!  -X  m  1   ,       -^  W  Bifd  t:  Crabb,   30  L.  J.,  Ex. 

(m)  Beaufort  (Duke)  v.  Bates,  3  De      318. 
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baniruptoy,  belong  to  tbe  trustee.     But  there  are  exceptions  to     Chap.  IX. 
tbis  rule.'  ^^°"-  ^- 


It  often  happens  in  mining  cases,  particularly  in  tbe  coal 
trade,  that  the  machinery  and  plant  are  demised  along  with  the 
mine,  on  specified  terms  of  maintenance  and  restoration.  Such 
a  practice  may  be  called  a  usage  of  trade,  and  may  not  afford 
to  creditors  a  fair  presumption  of  ownership.  In  such  cases, 
therefore,  the  fixtures  and  moveable  articles  will  not  be  within 
the  order  and  disposition  of  a  trader  who  is  subject  to  the 
bankrupt  laws  (o),  and  will  not  vest  in  his  trustee. 

A  mortgagee  of  a  manufactory,  with  the  engines  and  other 
fixtures,  is  entitled,  as  against  the  trustee  in  bankruptcy,  to  all 
the  machinery  fixed  to  the  freehold  {p). 

The  moveable  machinery  comprised  in  a  mortgage  remains  in 
the  order  and  disposition  of  a  bankrupt,  and  in  general  passes 
to  his  trustee  {q). 

A  mortgage  of  trade  fixtures,  with  the  freehold,  does  not 
require  registry  as  a  bUl  of  sale  under  17  &  18  Yict.  c.  36  (r), 
unless  either  the  trade  fixtures  should  be  separately  assigned  (s), 
or  there  should  be  a  power  to  sever  them  from  the  freehold  and 
sell  them  separately  therefrom  {t). 

A  judgment  creditor  has  not  the  same   strong  rights  to  (3.)  Questions 

T  1  , .  1  .  ...  .  TT.        ^    ■        ■     between  exe- 

moveable  articles  as  assignees  m   bankruptcy.     ±iis  claim  is  oution  oredi- 

liable  to  be  contested  by  mortgagees  and  other  assignees.     For  *<"^  ^°^  ™™*" 

he  has  no  right  to  seize  the  property  of  another — and  it  may 

be  shown  that  the  possession  of  the  apparent  owner  was  con-  > 

sistent  with  the  right  of  property  being  vested  in   another 

owner.     But  he  is  within  the  protection  of  the  Bills  of  Sale 

Act,  1854  (m). 

Disputes  have  often  arisen  in  respect  of  the  future  stock 
which  has  been  acquired  after  the  date  of  a  security,  either  as 
substituted  or  altogether  new  stock.  Eeoent  decisions  have 
established,  that,  if  a  security  contains  apt  words  of  transfer 
relatiag  to  future  ,stock,  it  is  not  necessary  for  a  mortgagee,  as 
against  a  judgment  creditor,  or  a  subsequent  incumbrancer,  to 
resort,  from  time  to  time,  to  any  additional  means  of  confirm- 
ing his  security.  For  an  agreement  to  assign  future  chattels 
amounts,  in  equity,  to  an  actual  assignment. 

A  mortgagor  assigned,  by  deed,  the  machinery  of  his  null, 

io)  Storer  v.  Hunter,  3  B.  &  0.  368.  [s)  Begbie  v.  Fenwiok,  L.  E.,  8'Ch. 

(i)),  Mather  «.   Eraser,  2  Kay  &  J.  App.  1075. 

536 ;  25  L.  J.,  Oh.  361  ;  'Whitmore  v.  [t)  Ex  parte  Daglish,  In  re  Wilde, 

Empson,  23  Beav.  313  ;  26  L.  J.,  Ch.  L.  E.,  8  Ch.  App.   1072 ;  Ex  parte 

364.  Barclay,  re  Joyce,  L.  R.,  9  Oh.  App. 

(q)  Whitmore  v.  Empson,  supra.  676. 

{r)  Mather  v.  Eraser,  supra.  (m)  17  &  18  Vict.  o.  36. 
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Chap.  TX-  -witli  a  j)roviso,  that  all  the  machiaery,  implements,  and  things 
^^'^"  ^"  -which,  during  the  continuance  of  the  security,  should  be  fixed 
or  placed  in  or  ahout  the  mill,  in  addition  or  in  suhstitution, 
should  be  subject  to  the  security,  and  "with  a  covenant  on  the 
part  of  the  mortgagor  for  further  assurance  of  the  new  stock. 
No  further  transfer  of  that  stock  had  been  made  to  the 
mortgagee,  nor  any  possession  given  to  him.  It  was  decided 
by  Stuart,  V.-C,  that  the  substituted  machinery,  as  against  a 
judgment  creditor  who  had  seized,  remained  in  the  possession  of 
the  mortgagor,  as  the  agent  of  the  mortgagee  (a?).  This  decree 
was  reversed  by  Campbell,  L.  C,  on  the  ground  that'a  new  act  of 
ownership  was  necessary  in  equity,  as  well  as  at  law,  and  that 
no  such  agency  existed  (y).  But  the  decree  was  restored  in  the 
House  of  Lords,  on  the  ground,  that  the  equitable  title  was 
complete,  and  did  not  depend  on  possession,  and  that  on  the  ; 
acquisition  of  the  new  machinery  the  mortgagor  held  it  as 
trustee  for  the  mortgagee  (s). 

But  a  mere  licence  to  seize  will  not  have  that  effect. 
The  lessee  of  a  brickfield  assigned  to  a  mortgagee  the  stock ' 
of  bricks  then  being,  or  at  any  time  thereafter  to  he,  thereon, 
with  the  plant  and  machiaery.  Another  bUl  of  sale  was 
afterwards  given  to  another  mortgagee,  with  the  concurrence 
of  the  first  mortgagee,  who  postponed  his  security.  This  bill  of 
sale  assigned  all  the  clay  and  bricks,  which  were  then  in  and  upon 
the  brickfield,  with  full  licence,  power  and  authority  for  the 
mortgagee  to  appoint  a  manager,  and  also  to  enter,  and  to  seize 
and  hold  possession  of  all  the  clay,  bricks,  plant,  and  stock 
which  might  then  be  there,  in  like  manner  as  if  the  same  formed 
part  of  the  chattels  and  effects  thereby  assigned.  None  of  these 
powers  were  exercised.  Other  bills  of  sale  were  given  to  a  third 
mortgagee  in  a  similar  form,  under  which  he  entered  and  claimed 
the  new  stock  in  preference  to  those  claiming  under  the  second 
mortgagee.  It  was  held,  that  the  future  stock  did  not  pass  by 
the  assignment.  It  was  observed  by  Westbury,  L.  C,  that  if 
there  had  been  on  the  face  of  the  deed,  either  expressly  or  by 
implication,  an  agreement  that  the  future  chattels  should  be 
comprised  in  the  security,  a  present  interest  would  have  been 
acquired  in  them  ;  but  that  the  language  of  the  instnmient  was 
confined  to  the  effects  on  the  field  at  the  time — ^that  this  was 
shown  by  the  contrast  between  the  first  two  securities — that  the 
power  to  appoint  a  manager,  and  the  power  to  enter  and  dispose 

(ic)  Holroyd   v.    Maxshall,   2    aifl.  (i/)  Ibid.  2  De  G.,  F.  &  J.  696 ;  30 

882  ;  2  De  a,  P.  &  J.  596  ;  29  L.  J.,       L.  j.,  Ch.  385. 
Ch.  665.  {z)  Ibid.  33  L.  J.,  Ch.  193. 
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of  the  tricks  and  other  articles,  also  excluded  the  notion  of  any     Chai.  IX. 
present  interest  in  the  property  afterwards  acquired — and  that        ^°'''   ' 
a  power  was  different  from  an  interest,  which  attached  instantly 
on  the  new  property  without  the  act  of  seizure  {a). 

The  Agricultural  Holdings  Act,  1875  (38  &  39  Vict.  c.  92), 
in  its  53rd  section,  relating  to  non-agricultural  fixtures  generally, 
appears  to  apply  to  mining  fixtures,  which  it  makes  the  property 
of  the  tenant,  giving  the  landlord  a  right  of  pre-emption 
only;  and  it  may  be  stated  generally  that  this  section  of  the  act, 
unless  excluded  (as  it  may  be)  by  the  contract  of  the  parties,  has 
in  effect  entirely  iayerted  the  old  law  of  fixed  plant  as  between 
lessors  and  lessees  of  miaes  (&). 


Sub-Sect.  7. — Specific  Performance  of  Contract  for  Sale. 
A  purchaser  of  an  estate  is  not  bound  to  acquaint  a  vendor  Non-dieclo- 
with  any  latent  advantage  in  the  estate ;  for  a  concealment  of  ^^^g^^gome  ' 
this  kind,  although  it  may  amount  to  moral  culpability,  yet  may  legal  obliga- 
not  become  a  fraud  which  can  be  brought  within  legal  cogni-  close, 
zance.  For  a  Court  of  law  or  equity  cannot  undertake  the  per- 
formance of  duties  which  may  imperfectly  bind  the  conscience. 
If  there  be  no  positive  obligation  of  disclosure,  arising  from 
the  impossibility  of  otherwise  procuring  the  knowledge  of  facts, 
or  from  some  equally  stringent  cause,  a  vendor  cannot  complaia 
if  Ms  own  sense  and  opportunity  have  failed  to  perceive  advan- 
tages which  a  purchaser  has  apprehended.  Thus,  it  was  held  by 
Lord  Thurlow,  that  if  A.,  knowiag  there  is  a  mine  in  the  land 
of  B.,  of  which  he  knows  B.  to  be  ignorant,  should,  concealing 
the  fact,  enter  iato  a  contract  to  purchase  the  land  for  a  price 
which  the  estate  would  be  worth  without  considering  the  mine, 
the  contract  would  be  good,  because  A.,  as  the  buyer,  is  not 
obliged,  from  the  nature  of  the  contract,  to  make  the  discovery. 
In  such  cases  the  question  is  not,  whether  an  advantage  has 
been  taken  which  ia  point  of  morals  is  wrong,  or  which  a  man 
of  delicacy  would  not  have  entered  into.  It  is  essentially  neces- 
sary, in  order  to  set  aside  the  transaction,  not  only  that  a  great 
advantage  should  be  taken,  but  it  must  arise  from  some  obliga- 
tion to  make  the  discovery.  The  Court  would  not  correct  a 
contract,  merely  because  a  man  of  nice  honour  would  not  have 
entered  into  it;  it  must  fall  withia  some  definition  of  fraud ;  the 
rule  must  be  drawn  so  as  not  to,  affect  the  general  transactions 
of  mankind  (c). 

[a]  Eeeve  v.  Whitmore,  Martin  v.       3rd  ed.  1876. 
■Wmtmore,  33  L.  J.,  Ch.  63.  (e>  Fox  v.  Mack-ell,  2  Bro.  0.  C. 

(J)  See  Brown's  Law  of  Kxtures,      420. 
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Chap.  IX.         In  such  cases,  therefore,  a  purchaser  may  preserve  silence,  and 

L_! content  himself  with  simply  expressing  the  truth.     AHud  est 

celare,  aliud  tacere.  But  it  was  remarked  by  Lord  Eldon,  that 
very  little  is  sufficient  to  affect  the  application  of  the  principle  ; 
if  a  single  word  is  dropped  which  tends  to  mislead  the  vendor, 
the  rule  will  not  be  allowed  to  operate  (c?). 
Concealment  Jq  the  case  of  Phillips  V.  Rotnfray  (e),  the  plaintiff  was  owner 
fact— a  fraud,  of  a  farm,  adjoining  to  which  were  certain  mineral  properties  of 
the  defendants  (trading  as  the  Tredegar  Iron  Co.) ;  and  in  1869 
some  negotiations  had  taken  place  between  the  plaintiff  and 
defendants  regarding  a  proposed  lease  by  him  to  them  of  the 
'  minerals  under  the  farm.  Pending  the  negotiations,  the  com- 
pany drove  headings  into  the  last-mentioned  minerals  (coal)  for 
the  purpose  of  testing  them;  the  negotiations  fell  through  in 
October,  1860 ;  but  notwithstanding  that,  the  company  continued 
to  work  the  minerals  under  the  farm,  and  surreptitiously  ab- 
stracted a  considerable  quantity  of  the  coal.  In  April,  1863, 
the  plaintiff  and  defendants  signed  an  agreement  for  a  sale  to 
the  latter  of  the  minerals  under  fourteen  acres,  portion  of  the 
farm,  the  fact  of  the  surreptitious  abstraction  of  coal  not  being 
then  known  to  the  plaintiff.  Pending  the  investigation:  of  title, 
but  not  until  July,  1866,  the  plaintiff  discovered  that  fact,  and 
in  September,  1866,  filed  his  bill  praying  for  an  account  of  aU 
coal,  &c.  gotten  by  the  company  under  the  farm;  also  for  an  ac- 
count of  all  coal,  &c.  conveyed  from  the  company's  mines  through 
passages  under  the  farm,  or  the  getting  of  which  had  been 
facilitated  by  such  passages,  airways,  &c.  under  the  farm;  and 
for  a  decree  that  the  company  should  pay  for  the  coal,  &c.  so 
gotten,  and  for  the  way-leave,  &c.  so  used  in  the  conveyance  and 
working  thereof,  under  the  farm;  and  for  an  injunction  against 
further  working  under  the  farm  or  using  any  passages,  airways, 
&c.  thereunder. 

To  this  bin.  the  defendants  put  in  their  answer,  and  also  filed 
a  cross  biU  (/),  setting  up  the  agreement  for  sale  of  April,  1863, 
and  claiming  a  specific  performance  thereof. 

The  Lord  Chancellor,  in  deciding  substantially  in  both  suits 
in  favour  of  Phillips,  made  these  remarks  regarding  the  conceal- 
ment of  the  material  fact  that  a  large  quantity  of  coal  (2,000 
tons)  had  been  abstracted  without  the  knowledge  of  the  plain- 
tiff:— 

The  gsntlemcn  -wlio  are  now  seeking  specific  perfoi-mance  of  tlie  con- 
tract -were,  at  tlie  time  it  was  entered  into,  aware  of  important  facts  not 

{£)  Turner  v.  Harvey,  Jacobs,  178.  (/)  rothergill  v.  PhilKps,  1.  o. 

W  L.  E.,  6  Ch.  App.  770.  ^ 
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known  to  the  vendor,  and  which,  ought  to  have  been  disclosed  to  him.     jChap.  IX. 
This  Court  will  not  specifically  enforce  a  contract  that  is  not  entirely       Sect.  2. 

according  to  good  faith.     If  a  man  has  committed  a  trespass  of  a  very  

serious  character  upon  his  neighbour's  property,  and  finding  it  conve- 
nient to  screen  himself  from,  the  consequences  makes  a  proposal  for  the 
purchase  of  that  property,  he  certainly  ought  to  communicate  the  exact 
state  of  the  circumstances.  Because  otherwise  the  proposal  to  purchase 
is  not  a  simple  proposal  to  purchase  the  property,  but  it  involves  a  buy- 
ing up  of  rights  which  the  owner  has  acquired  against  him,  and  of  which 
the  owner  is  not  aware.  He  is  therefore  bound  to  inform  the  owner  of 
the  circumstances  of  the  case.  It  h'ad  been  contended  that  the  plaintiff 
was  not  damnified,  the  abstracted  coal  being  included  in  the  purchase 
price,  as  if  it  had  been  ungotten.  But  that  contention  was  not  sound, 
for,  according  to  the  principle  of  Martin  v.  Porter [g),  the  vendors  are 
entitled  to  be  paid  for  the  coal  wrongfully  severed  a  sum  much  greater 
than  its  value  while  ungotten;  and  I  do  not  think  it  possible  for  a  person 
in  any  case  to  secretly  subtract  from  his  neighbour's  property,  and  then 
to  bind  him  by  an  agreement  for  the  sale  of  the  property  without  com- 
municating to  him  the  fact  of  the  encroachment. 

On  a  sale  of  a  small  residential  property  tlie  plan  exhibited  Mistake,— a 
showed  the  western  side  as  bounded  by  a  strip  of  ground  covered  ^^w  aside 
with  a  mass  of  shrubs  or  trees.  An  intending  purchaser  went  contract, 
with  the  plan  ia  his  hand,  inspected  the  property,  found  on  the 
western  side  a  belt  of  shrubs  bounded  on  the  west  by  an  iron 
fence,  and  including  three  magnificent  trees.  He  then  bid  for 
the  property,  believing  that  he  was  buying  everything  up  to  the 
fence.  He  afterwards  discovered  that  the  three  trees  and  the  iron 
fence  stood  on  the  glebe  land  which  adjoined  this  property,  the 
real  boundary  beiug  denoted  by  stumps,  which  were  so  shrouded 
by  the  shrubs  as  not  easily  to  be  seen.  The  plan  represented  in 
a  conspicuous  way  all  the  detached  trees  standing  on  the  pro- 
perty, none  of  which  were  nearly  so  large  as  the  trees  in  ques- 
tion, but  did  not  show  these  trees.  It  was  admitted  that  the 
existence  of  these  trees  was  a  material  element  in  the  value  of 
the  property  as  a  residence:  held  (reversing  the  decision  of 
Malins,  V.-C),  that  the  purchaser  inspectiag  the  property  with 
the  plan  in  his  hand  would  naturally  conclude  the  iron  fence  to 
be  the  boundary;  that  there  was  nothing  to  put  him  on  inquiry 
whether  it  was  not;  that  he  had  been  misled  by  the  fault  of  the 
vendors;  and  that  specific  performance  could  not  be  decreed 
agaiast  biTn  (A). 

Per  Mellish,  L.  J. : — 

In  such  a  case  the  difference  between  the  apparent  and  true  boundaries 
ought  not  only  to  have  been  shown  on  the  plan,  but  also  mentioned  in  the 
particulars;  and  the  question,  whether  the  purchaser's  motive  for  resist- 
ing specific  performance  was  that  he  objected  to  having  the  property  with- 
out -the  trees,  or  that  from  sorae  other  totally  distinct  reason  he  wished 
to  escape  from  his  bargain,  was  a  question  with  which  the  Court  had  no 
concern. 

(g)  5  M.  &  "W.  351.  (A)  Denny  v.  Hanoook,  L.  R.,  G  Ch.  App.  1. 


412  THE  TEANSFEK  OF  MINES. 

Chap.  IX.         Specific  performance  of  a  contract  mil  not  te  enforced  where 

L^^  tlie  defendant  has   contracted  under  a  mistake  to  which  the 

Even  where     plaintiff  has  by  his  acts  even  unintentionally  contributed.     The 
due  to  plain-     •'-  •'  ■  n     • 

tiff's  negli-      Owner  of  an  estate  put  up  the  whole  estate,  except  a  small  piece 

genoe.  of. land,  for  sale  in  lots,  subject  to  conditions  which  provided 

that  no  pubHc-house  should  be  built  and  no  trade  carried  on 
upon  the  property.  In  the  particulars  of  sale  the  property  was 
described  as  the  M.  estate,  and  there  was  nothing  to  show  that 
any  part  of  the  vendor's  estate  was  not  included,  and  in  the 
plan  annexed  to  the  particulars  the  different  lots  were  coloured, 
and  the  excepted  piece  of  land  was  uncoloured,  but  was  not 
marked  with  the  vendor's  name,  though  the  names  of  the 
adjoining  owners  were  printed.  It  was  improbable  that  a 
public-house  would  be  built  on  any  of  the  adjoining  estates : — 
Held,  that  a  purchaser  of  one  of  the  lots,  consisting  of  a 
mansion-house,  a  hundred  yards  distant  from  the  excepted  piece 
of  land,  who  had  purchased  in  the  belief  that  the  whole  of  the 
vendor's  estate  was  included  in  the  particulars  of  sale,  and  con- 
sequently would  be  subject  to  the  restrictive  conditions,  could 
not  be  'compelled  to  complete  his  purchase  unless  the  vendor 
would  enter  into  restrictive  covenants  as  to  the  excepted  piece  of 
land(z). 

Misrepresen-       j{  ^  vendor  make  false  representations  to  a  purchaser  with 

tation  always  „  .  .         .  , 

a  fraud.  respect  to  the  advantages  of  an  mvestment,  it  will  amount  to 

fraud,  and  the  purchaser  may  be  relieved  by  a  decree  setting 
aside  the  contract,  or  even  the  conveyance  {k). 

In  the  great  case  of  Small  v.  Attwood  [l),  the  vendor  was 
charged  with  making  or  authorizing  false  statements,  upon  a 
treaty  for  the  purchase  of  extensive  iron  mines  and  iron  works, 
with  respect  to  the  cost  of  manufactured  pig  iron.  The  contract 
was  silent  upon  the  subject.  A  difference  of  16s.  per  ton  was 
stated  to  exist  between  the  explanations  of  the  defendant  and 
the  actual  cost.  This  would  have  produced  a  difference  of 
14,000^.  a  year  in  the  accounts  of  the  concern.  Similar  mis- 
statements were  charged  with  respect  to  the  conversion  of  the 
metal  into  refined  iron,  blooms,  and  rods.  Lord  Lyndhurst, 
G.  B.,  decided,  that  a  case  of  misstatement  with  the  knowledge 
of  the  party,  in  other  words,  that  a  case  of  fraud,  had  been 
proved  against  the  defendant,  and  that  the  contract  should  be 
rescinded.      But  it  was  ultimately  decided  in  the  House  of 

(i)  Baskcomb  e.  Beckwith,  L.  E.,  8  (k)  Edwards  v.  M'Leay,  Coop.  308; 

Eq.  100.  Lowndes  v.  Lane,  2  Cox,  363. 

(0  1  You.  407  ;  6  CI.  &  Fin.  232. 
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Lords,  tliat  such  a  case  was  not  sufficiently  proved.  In  the  Chap.  IX. 
case,  there  was  a  disturbance  of  the  stratification  in  part  of  ™^"  ^" 
the  coal  mines,  amounting  to  an  actual  fault.  The  defect  was 
discovered  some  months  previous  to  the  conclusion  of  the  nego- 
tiation. The  defendant  did  not  sanction  this  concealment,  but 
he  was  aware  of  the  defect,  and  evaded  the  questions  put  with 
respect  to  the  mine  being  a  perfect  mine.  But  the  judge 
held,  that  the  purchasers,  on  taking  possession,  must  have 
known  immediately  the  circumstances  connected  with  the  fault, 
and  that  it  was  too  late,  after  the  expiration  of  sis  months,  to 
file  a  biLL  for  setting  aside  the  contract  (m). 

Delay  in  applying  for  relief  forms  a  particular  objection  to  Relief  from 

......     .-If.  ...  •  ^         ^  -I  (,        .  /   \  fraud  must  be 

smts  mstituted  tor  setting  aside  sales  or  leases  oi  mines  (m),  or  promptly 
for  specific  performance  of  contracts  relating  to  them  (o).  appUed  for. 

In  like  manner,  a  purchaser  will  not  generally  be  relieved,  if 
his  inquiries  or  his  conduct  have  not  been  prudent  or  proper. 

A  bill  was  filed,  in  Ireland,  to  enforce  payment  of  the  residue 
of  the  purchase-money  for  a  lease  of  mines  to  a  company,  which 
had  been  in  possession  for  three  years.  A  cross  bill  was  filed  by 
the  company,  praying  relief  from  the  purchase,  on  the  ground 
that  the  lessor  and  the  lessee  (who  was  in  effect  the  company) 
had  joined  in  fraudulent  misrepresentations.  Upon  an  appeal 
from  the  decree  made  on  the  original  bill,  it  was  held,  in 
the  House  of  Lords,  per  Lord  Cottenham,  C,  that  the 
alleged  ground  of  fraud  could  not  sustain  the  cross  bUl. 
He  referred  to  the  distinction  between  what  was  necessary 
to  resist  a  suit  for  specific  performance  of  a  contract,  and 
a  suit  to  set  aside  a  deed  executed  and  an  arrangement 
completed,  and  said  that  in  a  case  depending  on  alleged  mis- 
representations as  to  the  nature  and  value  of  the  thing  pur- 
chased, the  defendant  could  not  adduce  more  conclusive  evidence, 
than  by  showing  that  the  plaintiff  was  from  the  beginning 
cognizant  of  all  the  matters  complained  of,  or,  after  full  infor- 
mation, continued  to  deal  with  the  property,  and  even  to  exhaust 
it  in  the  enjoyment,  as  by  working  mines  (p). 

In  an  action  of  assumpsit  for  purchase-money,  which  had 
been  paid,  it  appeared  the  plaintiff  had  purchased  many  shares 
in  a  supposed  joint-stock  mining  company,  in  consequence  of 
newspaper  advertisements,  and  of  representations  made  to  him 

(m)  1  You.  503.     See  Haywood  v.  (o)  Pollard  «'.  Clayton,  1  Kay  &  J. 

Cope,  25  Beav.  140;    27.L.  J.,  Ch.  462. 

468.  (p)  Vigers  v.  Pike,   8   CI.   &  Fin. 

(«)  Ernest  V.  Vivian,  33  L.  J.,  Ch.  562 ;  2  Dm.  &  AV.  1. 
-  613. 
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Chap.  IX.  by  the  agents  of  the  defendants.  After  the  purchase  was  com- 
^°^'  ^"  pleted,  he  discoTered  these  statements  and  representations  to  be 
fraudulent,  and  the  whole  scheme  a  deception.  It  appeared, 
however,  on  the  trial,  that  after  these  transactions  the  plaintiff 
had  formed  a  new  company,  by  consolidating  the  shares  with 
other  property,  and  that  he  had  sold  shares  in  this  new  com- 
pany, and  realized  a  large  sum  of  money.  Further  evidence 
of  fraud  was  proved  by  the  plaintiff  at  the  time  of  the  original 
purchase  with  respect  to  the  actual  amount  of  outlay  incurred, 
which  he  had  not  discovered  till  after  he  had  disposed  of  the 
shares  in  the  new  company.  It  was  held,  that  the  plaintiff, 
knowing  of  the  fraud,  had  elected  to  take  the  contract,  and  had 
lost  his  right  of  rescinding  it,  and  that  the  discovery  of  the  new 
fraud  did  not  revive  the  right  of  repudiation  (q). 

In  another  case,  it  was  alleged  that  several  specified  untrue 
representations  had  been  made  to  the  purchaser  with  respect  to 
the  number  of  working  levels,  the  yield  of  ore,  and  the  actual 
state  of  the  mines.  The  mine  was  proposed  to  be  worked  in 
shares  on  the  cost-book  plan.  It  was  proved  that  the  plaintiff 
took  an  active  part  in  settling  the  minutes  of  a  meeting  and  the 
rules  of  the  company,  but  that  he  declined  to  sign  them  with 
the  defendants,  who  were  managers,  and  who  had  signed.  But 
he  took  shares,  and  soon  afterwards  made  a  second  visit  to  the 
miae  with  other  shareholders,  when  he  examined  the  working 
and  the  ore.  The  mine  was  then  considered  very  promising, 
and  he  took  several  more  shares.  A  few  months  afterwards  he 
became  doubtful  of  success,  and  employed  an  engiaeer  to  inspect 
the  mine,  and  made  a  report  which  complained  of  the  inaccuracy 
of  a  previous  report  made  for  the  company  before  any  distribu- 
tion of  shares.  This  opiaion  was  contested,  but  the  mine  was 
very  unprofitable.  The  plaintiff  filed  a  biU  to  set  aside  the 
contract.  But  it  was  held  by  EomUly,  M.  E.,  on  the  evidence, 
that  the  state  of  the  mine  was  not  shown  to  have  been  mis- 
represented at  the  time,  although  subsequent  workings  had 
disproved  its  promise;  and  that,  as  to  other  allegations,  the 
plaintiff  having  had  the  same  sources  of  information  as  the 
defendants,  and  having  equally  availed  himself  of  those  means, 
had  only  been  deceived  by  himself  by  false  and  exaggerated 
inferences ;  and  there  was  no  evidence  of  fraud  on  the  part  of 
the  defendants,  who  might  have  had  equally  exaggerated  ideas, 
and  who  were  also  interested  ia  the  prosperity  of  the  mine,  and 

((?.)  Campbell  i.  Fleming,   1  Ad.  &  E.  40. 
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liad  retained  their  shares,  when  these  were  being  sold  at  a  large     Ohap.  ix. 
premium.    The  bill  was  dismissed  with  costs  (r).  ^°^'  ^' 


In  Jeffertjs  v.  Fairs  (s),  it  appeared  that  A.,  on  the  application  Vendor  does 
of  B.  and  C,  agreed  to  grant  them  a  lease  of  a  vein  or  seam  of  exisitenTO^f 
opal  called  the  S.  vein,  "  about  two  feet  thick,  with  the  over-  minerals, 
lyiag .  and  underlying  beds  of  clay,"  on  and  under  a  farm 
called  X.,  at  100/.  per  annum  as  certain  or  dead-rent,  and 
royalties  of  9rf.  per  ton  for  the  coal,  and  4rf.  per  ton  for  the  clay ; 
the  lessees  to  have  any  part  of  the  farm  at  the  rent  of  10/.  per 
acre,  and  to  expend  not  less  than  500/.  in  the  erection  of  a 
manufactory  and  buildings  for  the  purpose  of  working  the  coal 
and  clay ;  way-leave  rent  of  Id.  per  ton  for  foreign  coal  and 
clay  carried;  lessees  to  have  power  to  determiae  the  lease  at 
the  end  of  three  years  on  giving  one  year's  notice.  In  an 
action  by  A.  for  specific  performance,  B.  and  0.  alleged  that 
the  S.  veia  did  not  exist  under  the  farm,  and  it  was  proved 
that  on  search  it  had  not  been  found,  but  counter  evidence  was 
given  to  show  that  the  searches  were  insufficient : — Held,  that, 
under  the  agreement,  'B.  and  C.  had,  in  consideration  of  the 
dead-rent  reserved,  obtained  licence  to  enter  and  search  for  the 
veia,  but  not  a  warranty  that  such  vera  was  to  be  found ;  and, 
accordingly,  that  A.  was  entitled  to  specific  performance  of  the 
contract  whether  the  S.  vein  existed  or  not. 

In  the  Scotch  case  of  Goioan  v.  Christie  (t),  their  lordships  held 
that  where  the  thing  Jet  turns  out  a  non-entity,  the  lessee  was 
not  bound,  and  the  foUowing  important  remarks  upon  mining 
leases  were  also  made  by  their  lordships : — 

Per  Lord  Selbome,  L.  C. : 

In  sucli  a  case  it  is  perfectly  reasonable  tliat  the  lease  should  be  subject 
to  reduction. 

Per  Lord  Chelmsford : 

"Where  these  is  a  total  destruction  or  exhaustion  of  the  subject-matter 
of  a  lease,  the  lessee  is  entitled  to  abandon  it. 

Per  Lord  Selbome,  L.  C. : 

The  lessee  of  a  mine,  although  entitled  to  rely  on  the  existence  of  the 
subject-matter,  takes  all  risk  of  its  failure,  either  as  to  quantity  or  value, 
unless  either  is  expressly  warranted.  At  common  law,  the  mere  fact  of 
"  unworkabUity  to  profit,"  affords  no  ground  for  reducing  or  throwing  up 
a  lease  of  minerals,  which  are  in  their  nature  subject  to  many  vicissitudes. 
There  is  in  such  a  case  no  legal  warranty  on  which  the  lessee  can  rely. 

Per  Lord  Cairns : 

What  we  term  a  mineral  lease  is  really  a  sale  out  and  out  of  a  portion 
of  the  land.  Dicta  therefore  appUoable  to  agricultuial  leases  are  not 
always  applicable  to  leases  of  minerals. 

(»•)  Jennings  v.  Broughton,  22  L.  J.,  («)  L.  E.,  4  Ch.  Div.  448. 

Ch.  585 ;  and  on  appeal,  23  L.  J.,  Ch.  (t)  L.  R.,  2  H.  L.  So.  273. 

999. 
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Chap.  DC.         Trustees  are  not  only  incapable,  while  acting  in  tlie  trusts, 
^'^'   •      to  become  purchasers  of  trust  property,  even  by  auction,  but  they 
Sales  and  pur-  cannot  be  concerned  in  any  bargain  with  a  future  purchaser, 
sons  in  fidn-    however  Well  the  property  may  have  been  sold  («).     Thus,  in  an 
ciary  relation,  important  ease,  a  purchase  by  auction,  by  one  not  connected 
with  the  property,  of  iron  works  sold  under  an  order  of  Chan- 
General  rule,    eery,  at  a  large  price,  and  after  a  severe  contest,  was  set  aside  by 
—pure  aseia  j^q^^  Eldon,  after  paynient  into  Court  of  all  the  purchase- 
money,  both  for  the  estate  and  the  stock,  which  was  valued,  and 
after  the  acceptance  of  the  title,  and  the  delivery  of  the  posses- 
sion, and  the  carrying  on  of  the  works  by  the  purchaser.    In 
the  case  in  question,  one  of  the  three  trustees  for  sale  under  Lord 
Bute's  will,  who  had  been  and  was  continued  as  resident  manager 
of  the  works,  and  was  consulted  as  to  the  sale,  and  the  reserved 
price,  and  who  directed  the  valuation  of  the  stock,  had  pre- 
viously to  the  sale  accepted  an  agreement  from  the  intended 
purchaser  that,  in  the  event  of  the  latter  being  the  purchaser  at 
a  price  not  exceeding  63,000^.,  he  was  to  charge  five  per  cent, 
interest  by  way  of  rent  to  himself,  and  to  be  a  partner  for  one- 
half  share  in  carrying  on  the  works,  and  the  manager  and  a 
brother  of  the  intended  purchaser  were  to  be  partners,  each  for 
one-quarter  share,  and  to  find  their  proportion  of  the  capital. 
The  price  exceeded' the  63,000/.  by  9,000/.,  yet  the  agreement 
was  not  deemed  binding,  and,  at  last,  the  purchaser  paid  to  the 
manager  1,500/.  as  a  compensation  for  his  loss  of  a  share  ia 
the  partnership.      The  decree  was  affirmed  in  the  House  of 
Lords  {x). 

The  same  rule  applies  to  agents  (y)  and  solicitors. 
Under  excep-      'But,  under  particular  circumstances,  a  sale  to  an  agent  was 

tionai  circum-  ,  - 

stances,—  Confirmed.  In  the  case  of  Wren  v.  Kirton  (s),  a  colliery  had  been 
purchase  is  ^^^  ^^  ^  ^^^e  under  a  decree,  and  23,000/.  was  offered  by  a  lon& 
fide  bidder.  The  sale  was  defeated  by  setting  up  a  fictitious  bidder. 
The  property  was  again  put  up  three  times.  On  the  two  first 
occasions  12,000/.  and  6,000/.  only  were  offered.  On  the  last 
occasion  it  was  sold  to  a  trustee  for  the  agent  and  manager  of 
the  coUiery  for  16,000/.  The  motion  to  confirm  this  sale  was 
opposed. — Lord  Eldon  observed,  it  was  a  very  difficult  and 
important  case.  If  it  had  been  an  original  sale,  and  the  agent 
had  purchased  in  the  name  of  another  person,  very  slight  cir- 

{u)  It  should  be   noted  here  that  Leonards,  Law  of  Prop.,  H.  of  Lordjs, 

-where  property-  is  sold  under  an  order  726.     See  6  BHgh,  N.  S.  275,  n. 
of  the  Court,  a  trustee  may  obtain  the  {y)  York     Buildings    Company   v. 

leave  of  the  Court  to  bid  at  the  auction ;  Mackenzie,  8  Bro.  P.  C.  42  •  Lowther 

and  in  such  a  case  the  purchase  would  v.  Lowther,  1 3  Ve's.  95  ; '  Wo'odhouse  v. 

be  good,  even  if  the  trustee  purchased.  Meredith,  1  Jac.  &  ^.204. 

(x)  Bailey   v.    "Watkins,    Lord    St.  \z)  8  Ves.  502'. 
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cumstances  would  liave  induced  him,  even  at  some  risk,  to  have  Chat.  IX. 
set  that  aside — as  it  was  the  duty  of  the  agent,  if  he  meant  to  ^°^'  " 
bid,  to  furnish  all  the  knowledge  he  had  to  those  who  were  to 
sell.  A  regular  proceeding  in  the  Master's  office,  which  pro- 
duced a  bidding  of  23,000^.  hj  a  responsible  person,  was  met  by 
a  very  improper  transaction  in  setting  up  a  man  of  straw  to 
defeat  the  sale,  which  had  occasioned  the  loss.  In  general,  the 
Court  will  at  some  risk  put  the  property  up  again,  if  the  sale 
has  not  been  properly  conducted  («).  The  difficulty  was, — ^the 
danger  of  further  loss  by  the  re-sale.  He  added,  he  would  not 
hesitate  to  open  the  sale,  if  the  least  advance  upon  15,000/.  was 
offered;  but  without  such  an  offer  there  was  nothing  leading 
him  to  suppose  it  would  ever  again  reach  the  sum  originally 
bid.  An  order  was  accordingly  made,  but  with  considerable 
reluctance,  to  confirm  the  report,  unless  before  the  first  seal  an 
application  should  be  made  to  open  the  biddings,  with  security 
to  answer  the  difference  between  the  produce  of  the  re-sale,  and 
the  sum  of  16,000/.  (&). 

A  tenant  for  life  of  settled  estates  made  an  arrangement  with  Dicconson  v. 
a  neighbouring  landowner  for  an  exchange,  subject  to  certain  tion  of  tenant 
special  terms  as  to  the  mines.     This  was  intended  to  be  carried  *°^  ^®  P^""- 

.  cnasing  ironL 

into  effect  by  the  trustees  of  the  settlement,  who  had  a  power  of  trustees. 
sale  and  exchange  exercisable  at  the  request  of  the  tenant  for 
life,  and  the  trustees  agreed  to  do  so ;  but,  owing  to  the  terms 
as  to  the  mines,  they  could  not  safely  effect  the  exchange  under 
the  power,  and  the  tenant  for  hfe  proposed  that  he  should  buy 
the  property  which  was  to  have  been  given  in  exchange,  and 
effect  the  exchange.  He  accordingly  bought  the  property,  paid 
the  price,  and  afterwards  made  the  exchange  as  owner  in  fee. 
Another  similar  transaction  took  place  as  to  another  property, 
and  the  tenant  for  life  stated  to  the  trustees,  as  an  inducement 
to  sell  to  him,  that  the  acquisition  of  the  property  which  he  was 
going  to  take  in  exchange  for  it,  and  which  was  between  the 
settled  estate  and  a  railway,  would  give  the  mines  on  the  settled 
property  access  to  the  railway.  After  the  death  of  the  tenant 
for  Hfe,  the  remainderman  filed  his  bill  against  the  representa-  ' 
tives  of  the  trustees  and  the  devisees  of  the  tenant  for  life, 
impeaching  the  sales  to  the  tenant  for  life,  alleging  that  they 
were  made  at  an  xmdervalue,  that  the  tenant  for  life  had  con- 
cealed from  the  trustees  the  value  of  the  mines  under  the  first 
property,  and  claiming  to  have  the  properties  which  had  been 
taken  in  exchange  brought  into  settlement,  on  the  ground  that 
the  sales  were  colourable,  and  only  intended  as  an  indirect  way 

{a)  See  Watson  v.  Biroli,  2  Ves.  jun.  53.  (i)  8  Ves.  502. 

li.  E   E 
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of  effecting  exehaiiges ;  or,  at  all  events,  that  tlie  settled  estates 
might  have  a  wayleave  over  the  property  acquired  on  the 
second  exchange.  The  Court  vras  satisfied,  on  the  evidence,  that 
there  had  been  no  concealment,  and  that  the  tenant  for  life  had 
given  a  fair  price : — Held  (affirming  the  decision  of  Stuart, 
y.-C),  that,  as  a  tenant  for  life,  though  his  consent  be  requisite 
to  the  exercise  of  a  povi^er  of  sale,  stands  in  no  fiduciary  posi- 
tion towards  the  remainderman,  and  is  as  free  as  anyone  else  to 
buy  from  the  trustees,  a  sale  to  him  cannot  be  impeached  on 
the  ground  of  the  purposes  for  which  he  buys,  his  motives 
being  immaterial  to  the  trustees,  provided  they  sell  on  terms 
advantageous  to  the  estate.  But  it  was  radicated  that  a  tenant 
for  life  purchasing  from  the  trustees  is  in  a  different  position 
from  a  stranger  as  regards  obligations  to  communicate  what  he 
knows  as  to  the  value  of  the  property : — Held,  further,  that  the 
statement  by  the  tenant  for  life  as  to  the  access  to  the  mines 
was  a  correct  statement  of  a  fact,  and  not  a  representation  that 
the  owners  of  the  settled  estates  should  have  a  perpetual  way- 
leave  over  the  property  taken  in  exchange  (c). 

In  a  suit  for  setting  aside  the  purchase  of  manors,  lands,  and 
mines,  by  a  solicitor  from  his  client  in  1837,  it  was  shown,  that 
the  solicitor  had  treated  with  other  solicitors  who  were  employed 
by  the  vendor  for  that  purpose,  but  that  he  had  been  the  confi- 
dential adviser  of  the  vendor,  and,  on  his  death,  of  his  trustees, 
till  1853,  when  the  solicitor  himself  died.  He  had  been  informed, 
beforfe  the  sale,  that  the  property  was  worth  100/.  an  acre,  and 
the  price  given  was  13/.  But  there  was  no  evidence  as  to  any 
communication  of  that  alleged  value.  It  was  proved,  that  a 
very  small  portion  of  the  minerals  had  been  disposed  of  by  the 
purchaser  at  a  sum  greatly  exceeding  the  whole  amount  of  the 
original  purchase-money.  It  was  alleged  on  the  contrary,  that 
the'value  of  the  coal  had  much  increased,  not  only  fromimproved 
methods  of  working,  but  ia  consequence  of  the  opening  of  a  new 
railway.  The  transaction  was  set  aside,  on  repayment  of  the 
purchase-money,  with  interest  {d). 

When  a  sale  of  mines,  which  might  have  been  successfully 
repudiated  by  the  heir  in  tail  of  a  deceased  vendor,  has  been 
confirmed  by  the  heir,  he  cannot  claim  interest  on  the  purchase- 
money,  on  the  ground  that  the  mines  had  been  wrongfully 
worked  {e). 

Honesty  and  good  faith  are  required  from  co-purchasers^  as 


(c)  Dieconson  v.  Talbot,  L.  E,,  6 
Cli.  App.  32. 
{d)  Gresley  v.  Mousley,  2  De  Gv  & 


J.  78;  1  Giff.  450;  27  L.  J.,  Ch.  779; 
28  ibid.,  Ch.  620. 

(«)  Ibid.,  8  Jur.,  N.  S.  320. 
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well  as  from  co-partners.     One  of  five  purchasers  of  a  mine  had     Ciiai>.  ix. 

secretly  received  a  large  bonus  or  bribe  in  the  negotiation  for  its  '. ' 

sale.  The  mine  was  afterwards  sold  to  a  company  at  a  price 
which  was  far  beyond  what  it  might,  in  the  ordinary  case,  have 
been  got  for,  but  which  proved  to  be  really  cheap  to  the  com- 
pany. It  was  held  that  the  transaction  relating  to  the  bribe 
was  void  (/). 

In  another  case,  where  A.  haviag  two  parcels,  and  B.  one  parcel 
of  land  supposed  to  contain  petroleum,  it  was  agreed  between 
them  and  C,  that  C.  should  pay  them  10,000^.  for  the  land  if  he 
succeeded  ia  forming  a  company  for  the  purpose  of  working  the 
oil  springs,  and  in  iaducing  such  company  to  pay  him  13,750/. 
as  the  price  of  the  land,  out  of  which  he  was  to  keep  for  himself 
3,750/.  B.  accordingly,  assuming  the  character  of  owner,  gave 
to  C  a  conditional  promise  to  sell  aU  the  land  to  him  for  13,750/., 
provided  the  offer  was  accepted  within  a  certain  time.  A  wrote 
a  letter,  meant  to  be  shown  to,  and  which  was  shown  to,  persons 
intending  to  become  members  of  the  new  company,  and  was 
proved  to  have, influenced  them,  in  which  letter  he  recommended 
the  purchase,  not  disclosing  that  he  had  any  interest  therein. 
A.  and  B.  actively  co-operated  with  0.  throughout  the  whole 
transaction.  The  company,  in  ignorance  of  the  combination, 
accepted  the  proposal,  but,  having  discovered  the  fraud,  sued  for 
a  rescission  of  the  contract.  Held,  that  the  contract  must  be 
wholly  rescinded,  the  price  repaid,  and  the  land  reconveyed(g'). 
.  A  shareholder  in  a  mining  company  under  the  cost-book  prin- 
ciple, which  was  afterwards  c6nverted  into  a  limited  company, 
and  wound  up,  brought  an  action  at  law  against  three  of  the 
directors  for  recovering  the  money  paid  by  hiTn  on  account  of 
his  shares,  on  the  ground  of  fraudulent  misrepresentation.  He 
had  offered  to  return  the  shares.  It  was  held,  that  the  action 
was  not  maintainable,  as  he  could  not  return  the  shares  in  the 
same  state  as  at  the  time  of  the  contract.  He  had  for  three 
years  taken  his  chance  of  profits,  and  had  received  dividends, — 
the  offer  to  return  the  shares  had  not  been  made  tiE  after  the 
affair  was  totally  ruined, — and  many  liabilities  might  have  been 
contracted;  It  was  observed  by  Campbell,  0.  J.,  that  the  plaintiff 
ought  to  have  brought  a  special  action  on  the  case  for  the  fraud 
(if  any)  practised  on  him,  in  which  he  might  have  recovered  for 
the  injiuy  (if  any)  he  had  sustained  (A). 

A  shareholder  had  agreed  in  writing  to  sell  a  share  in  a  mine 

(/)  Beck  V.  Kautoro-wiez,  3  K.  &  J.      L.  E..,  5  C.  P.  221. 
230.  (h)  Clarke  v.  Dickson,  E.,  B.  &  E. 

iff)  Lindsay  Petroleum  Co.  v.  Hurd,       148 ;  27  L.  J.,  Q.  B.  223. 
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Chap.  IX.  at  a  certain  sum,  and  the  purcliaser  agreed  to  huj  at  tliat  price. 
^^'"-  ^-  It  was  also  agreed  by  them,  in  the  same  instrument,  to  form  a 
company,  and,  as  soon  as  the  company  was  registered,  the  pur- 
chaser was  to  pay  the  whole  of  the  purchase  sum.  In  an  action 
for  nonpayment,  it  was  held,  that  it  was  a  good  answer  to  the 
declaration  which  averred  general  performance  of  conditions  pre- 
cedent, that  the  plaintiff  was  not  ready  and  willing  to  convey 
his  share  (i). 
Stevens y._  When  specific  performance  is  refused  to  be  decreed,  to  a 

SS'e^tTe-  vendor  for  want  of  a  good  title,  and  the  purchaser  is  charged 
lief  not  given  ^j^]^  g^ogs  mismanagement,  the  Court  will  not,  upon  a  record 
same  action.  SO  framed,  and  under  a  prayer  for  general  relief,  direct  accounts 
or  inquiries  as  to  the  defendant's  possession  or  management, 
with  a  view  to  ascertain  whether  any  compensation  should  be 
made  by  him  to  the  plaintiff.  Upon  appeal  from  the  Vice- 
Chancellor,  who  dismissed  the  bill  with  costs,  it  was  observed 
by  Lord  Lyndhurst, — 

That  it  was  true  tlie  bill  contained  charges  of  mismanagement  of  tke 
property  by  the  purcliaser;  but  these  charges  were  introduced,  not  with  a 
view  to  demand  compensation  for  any  loss  alleged  to  liave  been  sustained, 
but  in  order  to  establish  the  fact  of  acceptance  of  the  title  by  the  defendant, 
and  of  waiver  of  all  objections  to  it,  and  to  make  out  the  plaintiff's  right 
to  specific  performance.  Under  such  circumstances,  it  would  be  unjust  to 
allow  the  plaintifi  to  abandon  the  case  made  by  his  bill,  and  to  come  at 
the  hearing  for  a  new  remedy,  upon  a  record  framed  with,  an  aspect  alto- 
gether different. 

The  appeal  was  then  dismissed,  but  without  prejudice  to  any 
suit  which  the  plaintiff  might  think  fit  to  institute  for  the  pur- 
pose of  recovering  compensation  (k). 

In  the  above  case  there  was  only  the  purchase  of  shares, 
although  the  purchaser  was  in  the  possession  of  the  whole  miae. 
It  was  observed  by  the  Court,  there  were  other  persona  inte- 
rested in  the  property  when  the  alleged  mismanagement  took 
place.  Under  a  decree  between  the  vendor  and  purchaser  of 
shares  only,  all  the  liabilities  resulting  from  compensation  could 
not  have  been  arranged  (/). 
Mde  V.  Vi/se—  ^^  the  recent  case  of  JEde  v.  Vi/se  {m),  the  plaintiff  had  entered 
to  same  effect,  jj^to  an  agreement  for  the  purchase  of  a  reversionary  interest  in 
personal  estate,  and  had  paid  a  deposit.  He  afterwards  refused 
to  complete  his  contract,  on  the  ground  that  there  was  in  the 
particulars  of  sale  a  material  misdescription  of  the  property; 
and  he  brought  an  action  against  the  vendor  for  the  return  of 
the  deposit,  and  claimed,  in  the  alternative,  specific  performance 

(0  Marsdeu  v.  Moore,  4  H.  &  N.  (!)  JefEerys  v.  Smith,  3  Euss.  158. 

o"0-    „,  ^  {>»)  Sol.  Journal,  1877,  p.  688. 

(i)  Steven.?  v.  Guppy.  3  Euss.  184. 
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of  the  contract,  if  the  Court  should  be  of  opinion  that  he  was  Chap.  IX. 
hound  hy  it,  and  offered  to  pay  damages  to  the  defendant.  The  ^^°^-  ^" 
defendant  claimed  the  right  to  forfeit  the  deposit,  and  to  re-sell 
the  property,  and  had,  in  fact,  re-sold  it  to  another  purchaser  for 
a  smaller  sum.  HaU,  V.-C,  held  that  there  was  a  misdescrip- 
tion entithng  the  plaintiff  to  rescind  the  contract,  and  that  the 
deposit  mtLst  he  repaid.  The  Court  of  Appeal  (James,  BaggaUay, 
and  Cotton,  L.JJ.)  were  of  opinion  that  there  was  no  misdescrip- 
tion, and  that  the  altematiTe  relief  asked  for  was  so  inconsistent 
with  the  claim  to  rescind  that  the  plaintiff  could  not  sustain  it. 
The  action  was  accordingly  dismissed. 

However,  in  another  recent  case  where  the  lessor  of  certain  Mostyn  v. 
lands  knew  that  as  to  part  of  them  he  had  no  title  to  grant  a  ^^*l_^^gf" 
lease,  and  the  lessee  did  not  know  that  fact  and  had  no  means  complex  and 
of  knowing  it,  and  the  lessor  did  not  disclose  the  fact  to  him,  it  not  inconsis- 

was  held  that  the  lessee  should  he  relieved  of  the  lease,  and  that  *^^*'  ™  °'^® 
„         ,  ■  .  ■  .  m  ■       ^     same 

for  that  purpose  it  was  not  necessary  to  prove  any  aifirmative  action. 

fraud  on  the  part  of  the  lessor,  hut  that  the  mere  concealment 
hy  him  of  a  fact  affecting  the  title  to  a  material  part  of  the  de- 
mised premises  was  sufficient.  And  it  was  also  held  that  the 
lessee  might  refuse  to  take  possession  of  the  part  as  to  which  no 
title  was  shown,  and  might  at  the  same  time  recover  damages 
for  breach  of  the  covenant  for  the  quiet  enjoyment  thereof,  and 
also  retain  the  residue  of  the  premises  to  which  a  good  title  was 
shown  («). 

It  had  been  expressly  held  in  the  older  cases,  that,  in  the  TVliat  title 
absence  of  express  stipulation  to  the  contrary,  there  was  in  every  ^^J^!_ 
contract  for  the  sale  of  a  lease,  an  implied  undertaking  to  make  (i)  On  sale 
out  the  lessor's  title  to  demise,  as  well  as  that  of  the  vendor  to 
the  lease  itself,  and  that  this  undertaking  was  available  at  law  as 
well  as  in  equity  (o).    However,  since  the  Vendor  and  Purchaser 
Act,  1874  (p),  the  lessor's  title  can  no  longer  be  required. 

But  it  has  also  been  held,  that  a  vendor  of  shares  of  mines,  (2)  On  sale  of 
managed  on  the  cost-book  principle,  is  not  bound  to  show  the  book  mme. 
title  to  the  miae  itself,  but  only  to  disclose  a  title  to  the  share. 
The  vendor  insisted  in  one  case,  that,  by  the  custom  of  transfer  in 
these  cases,  he  was  only  obliged  to  show,  as  evidence  of  his  title, 
the  certificate  of  an  entry  of  his  name  in  the  cost-book  as  the 
owner — that  the  shares  gave  only  a  right  to  profits  and  not  to 
the  land  itself,  and  that  the  custom,  which  was  recognized  by 

(«)  MoBtyn  V.   "Vilest  Mostyn  Coal  HaU  v.  Betty,  4  M.  &  G.  410;    11 

and  Iron  Co.,  L.  E.,  1  C.  P.  Div.  145.  L.  J.,  N.  S.,  C.  P.  256. 

(o)  White  V.  Foljambe,  11  Ves.  337;  (p)  37  &  38  Vict.  o.  78. 
,  Souter  V.  Drake,  5  B.  &  Ad.  1002; 
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Chap.  IX. 
Sect.  2. 


Wten  investi- 
gation alitmde 
of  prior  title 
excluded,  and 
■when  not. 


statute  (q),  coupled  -with  the  particulars  of  sale,  showed  this  to 

be  the  contract.     Wigram,  V.-O.,  held,  that — 

As  between  tlie  adventurers,  the  entries  were  prima- facie  evidence  of 
title,  but  as  between  tbem  and  strangers,  wbo  migbt  possibly  claim  ad- 
versely, tbe  cost-book  was  no  evidence  for  any  purpose  wbatever.  _  If  the 
terms  of  the  agreement  imported  tbat  tbe  vendor  was  merely  to  retire  and 
give  tbe  purchaser  his  place,  such  as  it  was,  the  vendor  might  have  specific 
performance.  But  if  the  contract  was  not  so  limited,  he  was  bound  ia  teU 
the  purchaser  what  his  interest  was  in  the  mine.  Had  the  purchaser  no 
right  to  inquire  -whether  the  interest  in  the  joint  adventure  was  leasehold 
or  freehold,  or  was  by  Hcence  or  trespass?  Without  deciding  the  extent 
to  which  a  purchaser  could  require  evidence,  it  might  be  said  a  vendor 
could  not  simply  refuse  to  give  any  account  of  the  title  to  the  mine,  the 
shares  of  which  he  had  contracted  to  sell. 

But  this  decision  was  reversed  on  appeal,  where  it  was  held, 

that  the  vendor  was  not  bound  to  show  a  title  to  the  mine  itself  j 

but  that  the  production  of  an  entry  in  the  cost-book  was  not 

sufficient  evidence  of  ownership  of  the  shares.     Lord  Ootten- 

ham,  L.  C,  said: — 

It  had  been  decided  over  and  over  again  that  an  interest  in  mines  was 
not  of  the  same  character  as  land,  for  the  purpose  of  title.  The  question 
was,  whether  the  plaintiff  had  done  all  that  he  ought  to  have  done,  con- 
sidering the  nature  of  the  property  sold.  He  had  contracted  to  sell  shares 
in  mines,  but  in  none  of  the  cases  had  he  shown  what  the  nature  of  the 
mining  company  was,  nor  whether  he  could  or  could  not  show  any  deed. 
The  purchaser  had  a  right  to  know  all  the  vendor  could  tell  him,  and  to 
know  what  it  was  he  had  bought.  The  plaintifi  had  shown  nothing,  but 
that  there  were  mines  in  progress — and,  as  to  the  mode  of  transferring  the 
shares,  in  one  set  of  cases  he  had  shown  there  were  regular,  or  at  least 
distinct,  deeds  or  papers  signed  by  the  parties,  purporting  to  be  transfers 
of  shares,  which  existed  in  a  separate  form,  and  on  the  authority  of  the 
papers  so  signed  by  the  vendor  the  transfer  of  the  shares,  in  point  of  fact, 
took  place.  Those  were  unquestionably  the  papers,  the  title  deeds,  under 
which  the  vendor  derived  his  title,  but  those  were  not  produced.  Again, 
in  others,  there  was  a  sort  of  entry,  purporting  to  be  signed,  appearing  in 
the  books;  and,  with  regard  to  the  third,  there  was  no  other  evidence  of 
title  but  that.  It  was  true,  an  officer  of  the  company  had  the  power,  by 
an  entry  of  transfer,  to  create  an  interest,  but  there  waa  no  evidence  what- 
ever as  to  the  authority  under  which  the  officer  acted.  There  must  surely, 
at  least,  be  some  memorandum  in  writing,  authorizing  him  to  make  an 
entry  of  transfer.  A  party's  interest  could  hardly  be  disposed  of  by  the 
mere  entry  of  a  third  person — and  there  were  no  means  of  showing  that 
he,  by  that  entry,  was  authorized  to  transfer  any  interest,  if  the  nature  of 
the  interest  was  capable  of  being  transferred.  All  that  was  not  shown,  and 
the  nature  of  the  interest  did  not  appear.  For  the  present  purpose  it  was 
sufficient  to  say,  without  expressing  any  opinion  as  to  the  nature  of  the 
interest  or  the  details  of  the  particular  objections,  that  the  vendor  was 
bound  to  give  more  information. 

The  case  was  sent  back  to  the  Master  to  review  his  report  (r). 

A  sale  was  made  by  the  Court  of  Chancery  under  conditions 
which  precluded  the  purchaser  from  objecting  to  the  title  prior  to 
the  document  chosen  as  the  root  of  title,  and  one  condition  made 
recitals  in  deeds  more  than  twenty  years  old  conclusive.  A  re- 
cital covered  by  the  condition  was  so  framed  as  to  conceal  a 


(?)  7&8Vict.  0.  no,  s. 


W  Curling  v.  Flight,  5  Haxe,  2*2 
17  L.  J.,  N.  S.,  C.  C.  79,  359. 
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defect  of  title  prior  to  the  date  fixed  for  the  conimenceineiit  of  Ohap.  IX. 
title.  The  purchaser  inquired  iato  the  prior  title,  and  refused  ^°^'  ' 
to  complete  on  the  ground  that  the  prior  title  was  had;  and  the 
Court,  heing  of  opinion  that  such  objection  was  well  foundedj 
held,  that  the  sale  being  by  the  Court,  the  purchaser  was  not 
precluded  by  the  conditions  from  raising  the  objection,  and 
ought  to  be  discharged  from  his  purchase;  and  it  was  sug- 
gested that  very  probably  a  similar  decision  would  be,  given  in 
the  case  of  an  ordinary  sale  (s). 

Upon  the  sale  of  an  estate,  one  of  the  conditions  was  that  the 
title  to  the  beneficial  ownership  should  commence  with  the  will 
of  A.  C,  and  the  purchaser  must  assume  that  A.  0.  was  at  his 
death  beneficially  entitled  to  the  property  ia  fee  simple,  free  froia 
incumbrances.  A.  0.  had  contracted  before  his  death  for  the 
purchase  of  the  property,  but  it  was  not  tiU  many  years  after 
his  death  that  the  title  was  made  out,  the  property  conveyed, 
and  the  purchase-money  paid : — Held,  that  the  purchaser  was 
not  bound  by  the  condition  of  sale,  and  the  vendor  declining 
an  open  reference  as  to  title,  his  biU  for  specific  performance  was 
dismissed  with  costs  (t) . 

The  plaintiff  agreed  to  sell  to  the  defendant  aU  his  estate,  rights  Title  doubtful 
and  interest  in  certain  lands,  the  plaintiff  only  to  produce  a  title  aooepted'by" 
froifi  A.  B.  (the  last  owner)  to  himself.     It  appeared  that  the  estoppel,  or 
defendant  knew  that  A.  B.  was  one  of  four  supposed  owners  of  -nrords  in  con- 
the  property,  and  was  anxious  to  buy  up  such  title  as  he  had  *'-'^°*- 
iu' order  to  get  rid  of  his  opposition  to  a  biU  in  Parliament: — 
Held  (affirming  the  decree  of  Stuart,  V.-C),  that  the  defendant 
was  not  at  liberty  to  show  aliunde  that  A.  B.  had  no  title,  and 
that  the  plaintiff  was  entitled  to  specific  performance.    The  mere 
assertion  by  the  vendor  that  he  has  a  good  title,  on  the  faith  of 
which  the  purchaser  relies  without  investigating  the  title,  is  not 
necessarily  such  a  misrepresentation  as  will  preclude  the  vendor 
from  enforcing  the  contract  (m). 

If  a  purchaser  take  possession  of  mines,  stipulating  that  a 
good  contract  shall  be  made  by  a  specified  future  day,  and  it 
appear  to  be  the  intention  of  the  parties  that  the  purchaser 
should  immediately  take  possession,  his  so  taking  of  possession 
will  be  no  waiver  of  objections  on  the  part  of  the  purchaser  {v). 
The  same  rule  applies  to  lessees  (*). 

(«)  Else  V.  Else,  L.  E.,  13  Eq.  196.  423 ;  1  Ch.  App.  379. 
(t)  Hamet  ii.  Baket,  L.'E.,  20  Eq.  .(*>)  Stevens  ».  Guppy,  3  Euas.  171. 

50.  [x)  Haywood  i>.  Cope,  25  Beav.  140 ; 

(«)  Hume  «..Pocook,  L.  E.,  1  Eq.  27  Ii.  J.,  Ch.  468. 
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Sect.  2. 

Sales  of  mi- 
nerals apart 
from  surface. 


(1)  Under  Set- 
tled Estates 
Act,  1877. 


(2)  Under 
Confirmation 
of  Sales  Act, 
1862. 


Where  an  estate  was  in  settlement,  with  the  usual  powers  of 
sale  and  exchange,  it  had  been  held,  that  the  trustees  could  not 
sell  the  minerals  apart  from  the  lands  (y).  The  same  rule  was 
appKed  to  mines  as  to  timter,  and  for  the  same  reason,  that  the 
power  must  he  exercised,  so  as  not  to  give  the  tenant  for  life 
more  out  of  the  propej^;/  than  he  would  have  if  the  power  were 
not  exercised.  A  tenant  for  life  might  in  that  case  not  only 
have  worked  the  mines  under  the  settled  lands,  but  also  those 
under  the  lands  to  be  purchased  with  the  monies  arising  from 
the  sale  of  the  surface  of  the  settled  lands,  and  he  would  thus 
have  got  the  corptis  of  both  estates  (y).*  However,  under  a  recent 
statute  for  facilitating  leases  and  sales  of  settled  estates,  the  Court 
(Chancery  Division)  may  now  authorize  the  sale  of  such  estates, 
and  may  direct  the  exception  of  any  "earth,  coal,  stone  or 
mineral,"  and  the  reservation  of  any  rights  or  privileges,  and 
may  require  the  purchaser  to  enter  into  any  covenants,  or  submit 
to  any  restrictions  which  it  may  deem  advisable  (s). 

In  one  case  of  a  sale  of  mines  under  the  earlier  Settled-Estates 
Act,  the  contract  was  ordered  to  be  carried  into  effect  by  a  grant 
of  the  minerals,  with  a  provision  limiting  the  time,  within  which 
the  coal  was  to  be  worked  out,  to  ten  years  (a). 

And  in  the  case  of  In  re  MillwarcVs  Estate  (b),  it  was  held  that 
imder  sect.  13  of  the  old  Leases  and  Sales  of  Settled  Estates 
Act  (c),  the  Court  had  jurisdiction  to  order  a  sale  of  mines  apart 
from  the  surface,  with  rights  of  using  the  surface  for  the  workings, 
and  reserving  a  rent  in  respect  of  the  surface  damaged  from  time 
to  time. 

And  now,  under  the  Confirmation  of  Sales  Act  {d),  the  1st 
section  having  confirmed  all  sales  of  land  previously  made  apart 
from  minerals,  and  not  then  impeached  by  any  suit,  it  is  enacted 
by  the  2nd  section,  that  every  trustee,  &o.  now  or  hereafter 
authorized  to  dispose  of  lands  by  way  of  sale,  exchange, '  par- 
tition or  enfranchisement  may,  unless  forbidden  by  the  instru- 
ment creating  the  trust  or  power,  so  dispose  of  such  lands, 
with  an  exception  or  reservation  of  any  miaerals,  and  with  or 
without  rights  and  powers  of  and  incidental  to  the  working, 
getting,  or  carrying  away  of  such  miaerals,  and  may  also  (unless 


(j/)  Buckley  v.  Howell,  29  Beav. 
546;  30  L.  J.,  Ch.  524. 

{s)  40  &  41  Vict.  0. 18,  s.  19,  repeal- 
ing, but  in  efiect  re-enacting,  19  &  20 
Vict.  u.  120,  and  various  amending 
acts. 


(«)  Ee  Mallin's  Settled  Estates,  3 
GifE.  126;  SOL.  J.,  Ch.  929. 

(b)  L.  E.,  6  Eq.  248. 

(c)  19  &  20  Vict.  u.  120. 
{d)  25  &  26  Vict.  u.  108. 


*  The  Editor  asks,  Why  shouldn't  he?  that  is,  assuming  either  that  the 
mines  iu  both  estates  were  open,  or  that  he  was  tenant  for  life  without  im- 
peachment of  waste.     See  Chap.  II.,  supra. 
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f ortidden  as  aforesaid)  dispose  of,  by  way  of  such  sale,  exchange,  Chap.  IX. 
or  partition,  the  minerals,  with  or  without  such  rights  or  powers,  ^^°^-  ^- 
separately  from  the  residue  of  the  land,  and  in  either  case  with- 
out prejudice  to  any  future  exercise  of  the  authority  with  respect 
to  the  excepted  minerals  or  (as  the  case  may  be)  the  undisposed- 
of  land ; , but  the  authority  aforesaid  is  only  to  be  exercised  with 
the  sanction  of  the  Court,  to  be  obtained  on  petition. 

In  the  practical  working  of  the  last-mentioned  act,  the  fol-  Praotioal 
lowing,  points  have  been  recently  decided : — That  the  petition  to  ^^ation  of"^' 
be  presented  by  the  trustees  of  settled  land  with  power  of  sale,  Sales  Act. 
exercisable  with  the  consent  of  the  tenant  for  life  (sect.  2),  for 
leave  to  sell  the  land  and  minerals  separately,  need  not  be  served 
upon  the  beneficiaries '  entitled  iu  remainder  (e).  That  mort- 
gagees are  trustees  within  the  meaning  of  the  act,  and  may  have 
liberty  to  sell  under  their  power  of  sale,  with  a  reservation  of  the 
mines  and  minerals  in  the  land  sold,  and  incidental  powers  of 
working  them;  and  they  need  not  serve  the  petition  on  any 
subsequent  iacumbrancers  (/).  That  the  cesfuis  que  trust  must 
be  made  either  respondents  to  the  petition  or  else  co-peti- 
tioners {g).  And  where  mortgagees  in  possession,  with  a  power 
of  sale,  after  filing  a  biU.  for  foreclosure,  and  setting  down  the 
cause  for  hearing,  on  motion  for  a  decree  presented  their  petition 
under  the  act,  it  was  held  that  they  were  entitled  to  the  order, 
irrespectively  of  the  suit  (h).  And  the  Court  may  give  a  general 
authority  under  the  act  to  trustees  having  powers  of  sale  and 
exchange  to  exercise  those  powers,  and  in  so  doing  to  reserve  or 
not  the  mines  and  nunerals  (i). 


In  a  contract  to  purchase  all  the  coal  under  an  estate,  the  RigMs  of 
purchase-money  was  to  be  paid  by  instalments.      A  bill  for  Tffp°'^' 
specific  performance  was  filed  by  the  vendor,  and  a  motion  was  into  Court  if 
made  on  his  part,  to  order  the  purchaser  to  pay  iato  Court  the  p^gession"^ 
amount  of  the  first  instalment  which  was  then  due.     No  con- 
veyance had  been  made,  but  the  contract  was  admitted,  and  the 
title  was  not  disputed.     The  Court  made  the  order  for  .payment 
of  the_  money  in  a  month,  as  the  defendant  was  in  possession 
and  working  the  mines  (k). 

(e)  In  re  Pryse's  Estates,  L.  K.,  10  (h)  In   re  VilVinson's   Mortgaged 

Eq.  531.  Estates,  L.  R,  13  Bq.  634. 

{/)  In   re   Beaumont's    Mortgage  (i)  In  re  Wynn's  Devised  Estates, 

Trusts,  L.  R.,  12  Eq.  86.  L.  K.,  16  Eq.  237. 

(j?),  In  re  Palmer's  WiU,  L.  E.,  13  (/c)  Buck  v.   Lodge,   18  Ves.    450. 

Eq.  408.  See  Cutler  v.  Simons,  2  Mer.  103. 
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Chap.  IX.  In  another  case,  the  lessees  of  a  coal  mine  had  purchased  the 
^°^'  •  reversion,  and  the  vendors  had  filed  a  biH  for  specific  perform- 
ance. They  applied  for  the  payment  of  the  purchase-money 
iato  Court.  The  motion  was  refused,  on  the  ground  that  the 
purchasers  were  not  in  possession  under  the  contract,  but  under 
the  lease.  Eut,  as  they  had  paid  no  rent,  and  the  property  was 
wearing  out,  they  were  ordered  to  pay  the  arrears  of  rent  into 
Court  (0. 

If  property  become  much  depreciated  in  value  during  a  dis- 
pute in  which  a  purchaser  is  free  from  blame,  and  a  decree  of 
specific  performance  would  be  no  compensation  to  him,  he  will 
be  entitled  to  the  option  either  of  recovering  the  property  im- 
properly withheld,  or  the  value  of  it  at  the  time  of  its  being 
withheld  (?ra). 

In  an  action  at  law,  the  plaintiff  had  granted  by  deed  to  the 
defendant  and  another  all  the  coals  in  certain  lands  in  equal 
shares,  in  consideration  of  401.  for  every  acre  of  the  coal  which 
should  be  found ;  and  until  the  price  should  be  fully  paid,  the 
purchasers  covenanted  to  pay  4:01.  a  year,  whether  the  whole  of 
an  acre  of  the  coal  should  in  every  such  year  be  gotten  or  not. 
.  The  plaintiff  had  averred  only  the  existence  of  coal  there.    It 
was  held,  that  the  finding  of  the  coals  was  a  condition  precedent 
to  the  obligation  to  pay ;  that  the  plaintiff  should  have  averred 
in  his  declaration  that  coal  had  been  found  there,  and  that  the 
averment  that  coal  was  there  was  consistent  with  its  never 
having  been  found  {n) . 
(2)  Eight  to         In  another  case,  the  plaintiff  agreed  to  sell  to  the  defendant 
measui'e.  ^j^g  ^^^  under  twelve  acres  of  land,  at  the  rate  of  350/.  per 

surface  acre,  to  be  paid  by  yearly  instalments  of  350/.,  tiU  the 
whole  should  be  worked  out ;  and  it  was  also  agreed,  that  if 
more  than  one  acre  was  got  in  any  one  year,  a  further  propor- 
tionate sum  should  be  paid  for  the  excess.  The  defendant 
accepted  the  title,  and  worked  the  mines.  But  the  plaintiff 
insisted  on  the  insertion  of  a  covenant  in  the  conveyance,  em- 
powering him  and  his  agents  to  enter  the  mines,  and  measure 
the  quantity  of  coal  worked  in  each  year.  It, was  contended 
for  the  defendant,  that  such  a  covenant  was  usual  in  leases 
where  royalties  were  reserved,  but  not  in  sales.  Wigram,  V.-C, 
'  said: — 

The  general  rule  was,  tliat  where  a  person  contracts  witli  another  in 
respect  of  property,  there  was  an  implied  contract  for  such  covenants  as 

[l)  Eobertshaw  v.  Bray,  35  L.  J.,      N.  S.   0.  C.  73. 

^^/  f*t'  „^  ^  W  'Jo'wett  «.' Spencer,  1  Exch.  647; 

{m)  Brown  v.   Thorpe,    U    L.   J.,       15  L.  J.,  N.  S.,  Exoh.  347. 
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should  give  security  for  the  due  performance  of  the  contract.     If  the      Chap  IX 
property  was  leased  at  royalty  rent,  custom  would  give  the  right  to        Sect.  2. ' 

inspect.     There  was  no  evidence  as  to  absolute  sales ;  but  such  a  covenant    

was  necessary  when  the  price  was  not  paid  down.  The  vendor  had  only 
an  interest  in  the  quantity  of  coal  raised,  and  his  right  of  entry,  therefore, 
must  be  limited  to  the  necessary  protection  of  his  interest.  Specific  per- 
formance was  decreed,  with  a  clause  enabling  an  inspection  and  measure- 
ment, at  all  reasonable  times,  for  the  sole  purpose  of  ascertaining  the 
coal  worked  in  each  year,  till  the  whole  was  got,  or  aU  the  price  was 
paid  (o). 

A  vendor  may  also  rescind  the  contract  under  the  condition  (3)  Right  to 
for  that  purpose  usually  inserted  ia  agreements;  but  he  must  not  ^^^omd. 
rescind  arbitrarily. 

Upon  a  sale  of  land,  one  of  the  conditions  provided  that  if 
any  objection  was  persisted  in,  the  vendors  might  rescind  the 
contract;  and  another  condition  provided  that  if  any  mistake 
should  appear  to  have  been  made  in  the  description  of  the  pro- 
perty, or  of  the  vendor's  interest  therein,  such  mistake  should 
not  vitiate  the  sale,  but  compensation  should  be  given.  The 
purchaser  objected  that  certain  minerals  under  the  land  appeared 
to  belong  to  the  lord  of  the  manor;  the  vendors  answered  that 
this  would  not  be  compensated  for,  beiug  the  result  of  an 
enfranchisement  as  to  which  there  was  a  special  condition.  The 
purchaser  persisted  in  the  objection,  and  the  vendors  gave  notice 
that  they  should  rescind  the  contract.  The  purchaser  then  filed 
his  bill  for  specific  performance  with  compensation,  and  the 
vendors  by  their  answer  alleged  that  they  had  in  fact  a  title  to 
these  minerals,  but  had  rescinded  under  the  conditions : — Held, 
that  the  objection  taken  by  the  purchaser  was  an  objection  to 
title  to  part  of  the  property  sold,  the  removal  of  which  might 
involve  a  long  and  expensive  inquiry;  that  the  vendors  had 
a  right  to  reseiad,  and  that  performance  with  compensation 
would  not  be  compelled.  Decree  of  the  Master  of  the  EoHs 
affirmed  {p). 

Where  a  sale  takes  place  under  a  condition  providing  that  if 
the  purchaser  makes  any  requisition  which  the  vendor  is  unable 
or  n Ti willing  to  Comply  with,  the  vendor  may,  if  the  purchaser 
iasists  upon  a  requisition,  after  beiag  informed  that  the  vendor 
is  unable  to  comply  with  it,  rescind  the  sale  by  notice,  and  such 
notice  need  not  give  the  purchaser  a  time  within  which  to  waive 
his  requisition.  A  vendor  entitled  to  an  underlease  for  a  term 
of  twenty-four  years,  less  three  days,  put  up  the  property  for 
sale  as  held  under  a  lease  for  twenty-four  years,  relying  on  the 
promise  of  the  persons  entitled  to  the  three  days  to  concur; 
they  afterwards    refused    to    concur: — Held,  that  the  vendor 

(0)  Blakesly  v.  "Wieldon,   1  Hare,  (p)  Mawsou  v.  Fletcher,  L.  E.,  10 

176;  11  L.  J.,  N.  S.,  0.  C.  166.  Eq.  212;  6  Ch.  App.  91; 
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Chap.  IX. 
Sect.  2. 

Rights  of 
purchaser. 

(1)  Quiet  en- 
joyment. 


(2)  Compensa- 
tion for  dis- 
tiirl)p,noe,  or 
po89i|)ility 
thereof. 


could  not  be  considered  to  have  made  a  misrepresentation  so  as 
.  to  disentitle  him  to  the  henefit  of  the  ahove  condition.     Decree 
of  Stuart,  V.-C,  varied  (q). 

In  a  suit  for  specific  performance  hy  lessees,  the  lessor  had 
entered  into  the  usual  covenant  for  peaceahle  enjoyment.  The 
.property  consisted  of  furnaces,  in  repairing  which  the  lessees 
had  expended  money.  The  mines  belonged  to  other  owners, 
who  had  worked  them.  The  lessees  alleged,  that  they  had  no 
knowledge  of  the  ownership  of  the  mines  at  the  time  of  their 
agreement  for  a  lease,  and  that  their  works  had  been  much 
injured  by  subsidence.  They  prayed  that  the  agreement  might 
be  specifically  performed  under  the  direction  of  the  Court,  and 
that,  if  for  want  of  title  or  otherwise,  specific  performance  could 
not  be  made,  the  agreement  should  be  cancelled,  without  preju- 
dice to  any  action  at  law  on  the  part  of  the  lessees.  It  was  held, 
that  they  were  entitled  to  specific  performance,  and  that  the 
lessor  should  enter  into  an  absolute  covenant  for  quiet  enjoy- 
ment duriag  the  term.  Both  parties  were  left  to  their  remedies 
at  law,  with  respect  to  any  question  of  injury  actually  sustained 
by  the  lessees  (r). 

Specific  performance  of  a  contract  for  the  sale  of  lands  ia 
which  there. is  a  reservation  of  mines  will  be  decreed,  if  there  be 
a  great  improbability  of  the  purchaser  being  disturbed. 

In  a  case  of  this  kind  it  was  objected,  that  there  was  a  reserva- 
tion, in  a  former  grant  from  the  crown,  of  tin,  lead  and  aU 
royal  mines.  It  was  reported  by  the  master,  that  there  was  a 
probability  of  the  existence  of  such  mines,  and  that  the  vendor 
could  not  make  a  good  title.  But  it  was  held,  at  the  hearing, 
by  Lord  Hardwicke,  that  the  objection  could  not  be  sustained. 
It  was  the  business  of  the  Court,  he  observed,  to  carry  such 
agreements  into  execution,  and  it  must  govern  itself  by  a  moral 
certainty;  for  it  was  impossible,  in  the  nature  of  things,  that 
there  should  be  a  mathematical  certainty  of  a  good  title.  There 
was  no  pretence  that  there  had  been  any  search  for  royal  mines 
for  one  hundred  and  eleven  years,  and,  upon  examination,  the 
probability  was  great  that  there  were  no  such  mines.  After 
denying  the  power  of  the  crown,  where  there  is  only  a  bare 
reservation,  without  a  right  of  entry,  to  work  for  mines  (s),  he 
said,  it  would  be  of  mischievous  consequence  to  allow  such  an 
objection  to  a  title,  especially  as  all  grants  from  the  crown  have, 
for  the  most  part,  such  a  general  reservation;  but  the  fact  in 
the  present  case  was,  that  there  had  never  been  an  exertion  of 


(y)  Duddell®.  Simpson,  L.  E.,  1  En. 
678;  2  Ch.  App.  102. 


(r)  Onions  v.  Cohen,  2  Hem.  &  M. 
354;  34  L.  J.,  Ch.  338. 

(«)  See  Chap.  VI.,  Sect.  2,  p.  128. 
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this  right  in  a  single  instance  since  the  grant,  and  in  all  pro-     Ohap.  IX. 
hahility  there  never  would  (t).  ^°^'   ' 


In  like  manner,  specific  performance  of  a  contract  for  the 
sale  of  mines  "will  he  decreed  if  there  is  no  prohahHity  of  the 
purchaser,  heing  disturhed  by  actions  of  trespass  in  the  course  of 
his  operations.  A  purchaser  of  some  valuable  mines,  on  one  oc- 
casion, refused  to  perform  his  contract,  because  the  mines  were 
situate  imder  a  common,  and  consequently  he  might  be  subject 
to  "actions  for  sinking  shafts  to  work  the  mines.  But  Lord 
Eldon,  having  shown  the  improbability  of  any  obstruction  from 
the  commoners,  said,  that  in  case  such  an  action  were  brought, 
he  should  think  a  farthing  damages  quite  enough,  and  decreed 
a  specific  performance  (u). 

It  has  been  observed,  that  this  case  must  have  turned  upon 
the  improbability  of  the  purchaser  being  disturbed,  and  that 
otherwise  it  has  gone  to  the  utmost  verge  of  the  law;  for 
q,lthough  only  trifling  damages  could  be  recovered,  yet  that 
would  be  no  ground  for  a  nonsuit,  and  the  estate  might,  there- 
fore, subject  the  purchaser  to  litigation,  whenever  malice  or 
caprice  might  induce  any  of  the  commoners  to  commence  actions 
against  biTin  (sc) . 

If,  however,  there  be  a  distinct  reservation  of  the  mines,  it  Seaman  v. 
was  held  by  Sir  WUliam  Grant,  that  the  purchaser  would  be  -„.jiat  po'asi- 
entitled  to  compensation,  even  if  the  reservation  is  of  an  old  bility  of  dis- 

.  ,  .  tuTDance 

date,  and  the  right  under  it  has  never  been  asserted  by  any  necessary,  in 
actual  attempts  to  work  the  mines.  In  the  case  alLuded  to,  the  pensation?™' 
reservation  was  contained  in  a  deed  dated  in  1704,  and  comprised 
all  the  springs,  veins  and  mines  of  salt  in  certain  parts  of  the 
property,  with  full  liberty,  without  paying  anything,  to  sink  pits, 
and  do  aU  things  necessary  for  carrying  the  minerals  away.  This 
reservation  was  objected  to  by  a  purchaser,  as  a  ground  for  com- 
pensation, and  the  Master  of  the  Eolls  decreed  him  compensation. 
After  noticing  the  fact  of  the  ownership  of  the  mines  of  salt,  and 
that  no  inference  of  release  or  abandonment  could  be  drawn  from 
their  non-user.  Sir  WilUam  Grant  observed,  that  the  case  of 
Lyddal  v.  Weston,  instead  of  being  an  authority  for  the  defen- 
dant, appeared  to  afEord  an  argument  by  implication  against  him. 
The  grounds  of  that  judgment  were  that,  upon  examination,  the 
probability  was  great  that  there  were  no  mines;  and  that  the 
crown  having  merely  reserved  the  mines  without  a  right  of 
entry,  couM  not  grant  a  licence  to  enter  and  work  them.     That 

(i)  Lyddal  v.  Weston,  2  Atk.  19.  cited  in  Sugden's  Vend,  and  Puroh. 

(m)  Anon.,   Chan.  7tli  Sept.    1803,       vol.  2,  p.  184. 

\x)  Ibid. 
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Sect.  2. 


Chap.  IX.  position  was  liable  to  considerable  doubt;  but  Lord  Hardwicke 
thought  it  necessary  to  assume  it,  before  he  could  determine 
against  the  validity  of  the  purchaser's  objection.  In  the  present 
case,  it  was  not  alleged  that  there  was  no  probability  of  noines 
upon  the  estate;  it  was  rather  admitted  that  there  were,  and 
there  was  a  reservation  of  a  right  of  entry,  upon  the  want  of 
which  Lord  Hardwicke  had  laid  stress.  The  defendant,  he 
added,  chose  to  consider  this,  not  as  an  objection  to  the  title,  but 
as  a  ground  for  compensation,  and  he  was  entitled  to  compensa- 
tion (y). 
^^ro^r^for  ^^  ^  ^^^^  ^^  auction  of  premises  belonging  to  the  defendants, 
compensation,  stated  in  the  particulars  of  sale  as  being  then  let  at  a  rental  of 
an  w  no  .  gQ^  ^^^  annum,  one  of  the  conditions  was,  that  if  any  mistake 
was  made  in  the  description  of  any  of  the  properties  offered  for 
sale,  or  if  any  error  whatever  appeared  in  the  particulars  of  sale, 
such  mistake  or  error  should  not  annul  the  sale,  but  a  compensa- 
tion in  such  case  should  be  given,  to  be  settled  by  two  referees, 
one  to  be  appointed  by  either  party  to  the  sale,  or  an  umpire. 
The  plaintiffs  purchased  of  the 'defendants  the  premises,  subject 
to  this  condition.  After  the  conveyance  had  been  executed,  an 
error  in  the  rental  stated  in  the  particulars  was  discovered: — 
Held,  that  the  error  was  a  proper  subject  of  compensation  within 
the  meaning  of  the  condition,  although  not  discovered  until  after 
the  execution  of  the  conveyance  (z). 

In  another  case,  where  the  vendors  agreed  to  sell  the  entirety 
of  certain  freehold  property  for  the  sum  of  6,000^.,  and  to  make 
out  a  good  marketable  title,  the  purchaser,  ia  consequence  of 
delays  on  the  part  of  the  vendors,  filed  a  bill  for  specific  per- 
formance of  the  agreement.  It  was  subsequently  discovered 
that  the  vendors  were  entitled  to  only  a  moiety  of  the  property: 
— Held,  that  the  purchaser  was  entitled  to  a  decree  for  specific 
performance  of  the  agreement  by  the  vendors  of  their  moiety, 
with  an  abatement  of  one-half  of  the  purchase-money  (a) . 

On  the  other  hand,  where  A.  contracted  with  B.  for  the  pur- 
chase in  fee  of  property,  in  ignorance  that  B.  was  only  entitled 
to  an  estate  |jz<y  autre  tie,  and  that  C.  (B.'s  wife)  was  entitled  to 
the  remainder  ia  fee  on  the  determination  of  the  particular  Hfe; 
D.,  with  full  knowledge  of  A.'s  contract,  took  a  conveyance  from 
B.  and  C.  of  the  property,  and  the  conveyance  was  ackiiowledged 
by  C.  so  as  to  pass  her  interest:— Held,  that  A.  was  entitled, by 
way  of  ■  specific  performance,  to  a  conveyance,  from  D.  of  B.'s 
interest,  with  compensation  in  respect  of  C.'s  interest,  which 

■2/)'Seaman?j.Vaiidrey,  leVes.  890.  (a)  Hooper    v.    Smart,    Baaeyn. 

%)  Bos  V.  Helsham,  L.  B.,  2  Ex.  72.      Piper,  L.  R.,  18  Eq.  683. 
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B.  (and  apparently,  sed  qiicere,  D.  also)  was  unable  to  bind  or     Chap.  IX. 
convey  without  ber  consent  (5).  ■^°'^'    ' 


At  a  sale  by  auction  under  a  decree,  tbe  property  sold  was  Extreme  dis- 
stated  in  tbe  particulars  to  contain  753  square  yards  or  tbere-  aorease^ 
abouts,  and  one  of  tbe  conditions  of  sale  provided  that,  if  any  compensation 
error,  mis-statement,  or  omission  in  tbe  particulars  sbould  be  dis-  standing  con- 
covered,  it  sbould  not  annul  tbe  sale,  nor  sbould  any  compensa-  ^^^°^  *°  coi- 
tion be  allowed  by  tbe  vendor  or  purchaser  in  respect  thereof. 
The  property  was  found  to  contain  573  square  yards  only: — 
Held,  that  the  condition  only  applied  to  small  errors,  and  did 
not  cover  so  large  a  deficiency,  and  that  the  purchaser  was  en- 
titled to  compensation  (c). 

Tbe  owners  of  land  agreed  to  demise  to  A.  the  minerals  under 
it  to  the  west  of  a  certain  fault,  supposed  to  run  through  tbe 
land  in  the  direction  of  a  line  drawn  on  a  certain  plan,  the 
quantity  of  the  land  being  described  as  supposed  to  be  eighty- 
three  acres  or  thereabouts.  Tbe  owners  made  a  similar  agree- 
ment, with  B.  as  to  the  minerals  under  the  land  to  the  east  of 
the  fault,  supposed  to  contain  ninety-eight  acres  or  thereabouts. 
The  fault  was  afterwards  found  to  run  so  as  to  leave  on  the  west 
eight  acres  only: — Held,  on  a  biO.  filed  by  B.  to  restrain  A.  from 
working  coal  to  the  east  of  tbe  fault,  that  the  Court  would  not, 
in  a  suit  by  B.  for  specific  performance  against  tbe  owners,  have 
decreed  a  demise  of  all  tbe  minerals  to, the  east  of! the  fault,  and 
that  he  could  not  be  deemed  in  constructive  possession  so  as  to 
maintain  bis  suit  against  A.  (d). 

A  dispute  arose  between  the  trustees  for  a  deceased  vendor  Set-ofJ  of  rent 
and  a  purchaser,  the  purchaser  claiming  to  be  entitled  under  ?^^™st 
bis  agreement  to  an  additional  piece  of  land.     The  trustees  filed 
a  bill  and  obtained  a  decree  for  specific  performance,  excluding  , 

tbe  additional  piece  of  land.  The  trustees  had  not  allowed  the. 
purchaser  to  take  possession  of  the  rest  of.  tbe  land  whilst  tbe 
purchase-money  remained  unpaid,  and  in  the  meantime  the,  rest 
of  tbe  land  was  allowed  to  lie  waste  : — Held  (aflirming  the  decree 
of  the  Master  of,  tbe  Rolls),  that  tbe  purchaser  mustbcaltowed 
to  set  off  against  the  interest  payable  .by  him.  the  amount  of 
rent  which  might  have,  been  received,  and  tbe  amount  of  de-; 
terioration  (e).. 

It  may  evidently  be  gathered  from  the  judgment  of  Sir  (3)  Eight  to 
WiOiam  Ghrant,  in  the  case  of  Seaman  v.  Vaudrey,.  supra,  that  if  resdnd  oon- 
tbe  purchaser  bad  altogether  resisted  the  performance  of  bis  tract. 

(i)  Barnes  ij.  Wood,  L.  E.,  8  Eq.  {d)  Dsmsv.  Shepherd,  L.  E.,  1  Ch. 

424.         ,,.  App.  410..                                        . 

(c) 'Whittemorew.'Whittemore.L.B.,  (e)  Phillips  v.  Silvester,  L.  E.,   8 

8  Eq.  603.  Ch.  App.  173. 
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Chap.  IX.     contract,  lie  would  have  been  allowed  to  do  so.     It  has  been 

"  clearly  shown  that,  in  general,  a  right  of  entry  is,  in  the  absence 

of  stipulation  to  the  contrary,  incident  to  the  right  to  mines. 
The  doctrine  adopted  'by  Lord  Hardwicke  upon  this  subject, 
and  which  was  repudiated  by  Sir  WiUiam  Grant,  with  respect  to 
royal  mines  only,  cannot  be  supported  with  respect  to  any  mines. 
One  of  the  main  reasons  for  the  decision,  therefore,  in  Lyddal 
Y.  Weston,  is  defective,  and  that .  decision  must  rest  upon  the 
evidence  of  the  improbability  of  there  being  mines  to  create  any 
disturbance  to  the  purchaser.  Such  an  impsobability,'  however, 
should  not  rest  upon  slender  and  inadequate  evidence.  If  there 
is  a  legal  reservation  of  mines,  and  mines  are  supposed,  or  even 
suspected  to  exist,  it  would  be  hard  to  force  a  title  upon  a  pur- 
chaser, which  might  expose  him  to  the  complete  waste  of  his 
estate.  There  was,  in  the  case  of  Seaman  v.  Vaudrey,  a  stipula- 
tion in  the  deed  of  reservation  making  the  right  to  work  the 
mines  exercisable  without  incurring  any  liability  for  damages. 
No  compensation,  short  of  the  amount  of  purchase-money,  might 
satisfy  such  a  case  as  that.  In  such  instances,  extraordinary 
caution  is  required,  and  still  stronger  evidence  of  the  non- 
existence of  mines  should  be  adduced,  in  order  to  compel  the 
performance'  of  a  contract.  Where  there  is  no  probability  of 
there  being  any  mines,  the  purchaser  is  subject  to  the  caprice  or 
Ignorance  of  individuals,  who,  in  spite  of  appearances  or  the 
dictates  of  experience,  may  choose  to  embark  upon  a  reckless 
adventure  in  search  of  minerals,  which  are  not  there  to  be 
found.  The  fact  of  improbability,  therefore,  should  be  based 
upon  such  competent  and  substantial  evidence  as  may  justify 
the  Court  in  exposing  a  purchaser  to  such  a  risk. 

The  vendor  of  an  estate  containing  coal  mines  had  granted 
the  right  to  work  coals,  subject  to  a  proviso,  that,  when  the 
workings  had  finally  ceased,  the  pits  shoidd  be  filled  up,  and 
the  land  restored  to  a  state  of  cultivation.  In  1843,  the  coal 
ceased  to  be  worked,  the  pits  were  filled  up,  and  the  land  was 
restored.  The  estate  was  then  sold  under  a  decree  of  the  Court. 
A  claim  was  made  by  an  assignee  of  the  mines  to  re-open  them — 
and  the  purchaser  claimed  compensation.  It  was  held,  in  1858, 
that  the  agreement  and  the  evidence  sanctioned  the  claim,  and 
that  the  abandonment  had  only  been  temporary.  Compensation 
was  given,  and  the  amount  was  directed  to  be  determined  by  an 
expert  appointed  by  the  Court  (/). 

Certain  property  was  put  up  for  sale  by  auction,  and,  in  the 
particulars  which  were  advertised,  was  described  as  an  immediate 
(/)  EamBden  v.  Hurst,  27  L.  J.,  Ch.  482. 
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absolute  reversion  of  a  freehold  estate  falling  into  possession  on     Chap.  IX. 


Sect.  2. 


the  death  of  a  lady  in  her  70th  year.  By  the  conditions  of  sale, 
which  were  read  ia  the  auction-room  just  previously  to  the  sale, 
hut  were  not  printed  or  circulated  among  those  present,  the 
property  was  stated  to  be  suhject  to  three  mortgages.  The 
property  was  bought  by  the  plaiatifP,  who  stated  that  he  was 
deaf,  and  did  not  understand  that  he  was  buying  an  equity  of 
redemption: — Held,  on  a  biQ  filed  by  the  plaintiff  to  have  the 
contract  for  sale  rescinded,  that  the  description  of  the  property 
in  the  particulars"  of  sale  was  misleading,  that  the  onus  was 
therefore  on  the  vendor  to  show  that  the  purchaser  was  not  ac- 
tually misled,  and  that,  as  he  had  failed  to  do  so,  the  plaintiff  was 
entitled  to  have  the  contract  rescinded  and  his  deposit  returned. 
The  decision  of  Malias,  V.-C,  affirmed.  There  is  no  general 
rule  that  actual  fraud  is  necessary  to  induce  a  Court  of  equity 
to  rescind  a  contract  for  sale.  The  Court  acts  on  the  same 
principle  in  rescinding  contracts  for  sale  as  in  setting  aside  other 
contracts  and  dealings  which  it  considers  unconscientious  (g). 

Of  course  either  the  vendor  or  the  purchaser  may  waive  his  Waiver  of 
right  to  rescind,  and  such  waiver  may  be  express  or  may  ^iQdoontraot. 
arise  from  the  conduct  of  either  party.  Thus,  upon  a  con-  jFeiJv. 
tract  for  the  sale  of  a  house  and  land  required  for  ^immediate  •2m^''^»- 
residence,  the  conditions  were  that  the  purchase  should  be 
completed  at  noon  on  the  26th  of  February,  on  which  day 
the  purchaser,  having  paid  his  purchase-money,  was  to  be  en- 
titled to  possession;  but  if,  from  any  cause  whatever,  the  pur- 
chase should  not  then  be  completed,  the  purchaser  was  to  pay 
interest  on  the  purchase-money  from  that  day  until  the  comple- 
tion; and  if  any  objections  or  requisitions  as  to  title  should  be 
made  upon  the  delivery  of  the  abstract,  which  the  vendor  should 
be  unable  or  unwilling  to  remove,  then  the  vendor  was  to  be  at 
Hbertyto  cancel  the  contract.  The  vendor  failed  to  complete 
his  title  by  the  day  named;  but  negotiations  were  continued  tni 
the  7th  of  April,  on  which  day  notice  was  given  by  the  pur- 
chaser of  immediate  abandonment  of  the  contract.  Upon  bill 
filed  by  the  vendor  for  specific  performance : — Held,  that  as  a 
possible  postponement  of  completion  of  the  contract  was  con- 
templated by  the  terms  of  the  agreement,  time  was  not  of  the 
essence  of  the  contract,  and  that,  i£  it  had  been  so,  the  purchaser, 
by  continuing  the  negotiations  as  to  title  after  the  day  fixed 
,  for  completion,  had  waived  it,  and  could  not  rescind  without 

{g)  Torrance  r.  Bolton,  L.  E.,  14  Eq.  124;  8  Ch.  App.  118. 
B.  F   F 
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CHip.  ix.    reasonable  notice.     Decree  for  specific  performance  witli  tlie 

"  usual  inquiry  as  to  title  (A). 

4.  Kight  to  Tiie  purchaser  of  an  estate  sold  under  a  decree  in  chancery  is 
entitled,  as  a  general  rule,  and  in  the  absence  of  express  provi- 
sion to  the  contrary,  to  be  let  into  possession  from  the  quarter 
day  preceding  his  purchase,  on  paying  the  purchase-money 
before  the  succeeding  quarter  day  (*) ;  but  this  is  a  matter  which 
invariably  is,  and  always  should  be,  expressly  provided  for  in 
the  conditions  of  sale.  Further,  the  rule  has  been  held  to  be 
inapplicable  to  the  case  of  a  colliery,  in  which  the  accounts  of 
the  concern  were  settled  monthly,  and  in  which  there  was  no 
such  thing  as  a  quarter  day;  for  the  profits  of  such  property  may 
produce  more  in  one  quarter  than  in  the  preceding  ten  years. 
A  colliery  is  a  trade,  and  not  merely  a  property  in  land.  The 
purchaser  was,  therefore,  declared  to  be  entitled  to  the  profits 
.  from  the  commencement  of  the  month  in  which  he  purchased, 
paying  his  purchase-money  in  the  course  of  that  month  (A).  A 
person  is  not  considered  to  be  an  absolute  purchaser  untU  the 
confirmation  of  the  Master's  report  (J),  and  now  of  the  Chief 
Clerk's  certificate. 

No  opening  of  The  practice  of  opening  biddings  in  sales  under  decrees  in 
chancery  had  often  been  justly  reprobated.  On  one  occasion, 
Lord  Bldon  said,  during  a  period  of  nearly  half  a  century  which 
he  had  passed  ia  the  Court,  he  had  heard  one  and  all  of  its 
judges  lament  the  introduction  of  the  practice  (m) .  It  wa;s,  how- 
ever, firmly  established  by  numerous  cases,  and  almost  daily 
experience;,  and  it  required  the  interference  of  the  legislature 
to  aboHsh  it, — an  object  which  was  effected  by  the  Sales  of  Land 
by  Auction  Act,  1867  (m).  But  the'  rules  in  existence  before 
that  act  with  respect  to  opening  biddings  did  not  apply  to  the 
sales  of  mines.  In  the  case  of  a  colliery,  an  order  for  opening 
the  biddings  had  been  made  by  the  Yice-ChanceUor,  but  it 
was  discharged  by  Lord  Eldon,  who  observed,  that  land  kept 
generally  the  same  value;  but  collieries  were  liable  not  only  to 
fluctuations  in  value,  but  to  destruction;  they  were  like  land  in 
a  country  liable  to  earthquakes.  Again,  upon  a  re-sale  of  the 
property,  the  purchaser  might  be  tired  of  his  bargain  before  lie 
has  completed  his  purchase;  and  although  the  Court  might 
compel  the  final  bidder  to  pay  the  money,  the  process  was  such, 

(h)  "Webb  V.  Hughes,  L.  E.,  10  Eq.      WiUiams  v.   Attenborough,  Tum.  & 

, ;  ,,    „■,  ^^^-  70. 

(j)  MaiaU  v.  Eudge,  2  You.  &  C.  {I)  Twigg  v.  Fifield,  13  Ves.  517; 

°66.  Garriok  v.  Earl  Camden,  2  Cox,  231. 

(A)  Wren  ^d.  Kirtou,   8  Yea.   602 ;  (m)  Tum.  &  Eusb.  75. 

(»)  30  &  31  Viot.  c.  48. 


biddmgs. 
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that,  in  a  great  many  cases,  it  was  more  for  tlie  interests  of  the     Chap.  IX. 
vendors  to  abandon  the  baxgain,  than  to  pnt  in  force  the  process        ^°^"   ' 


of  the  Court.  Not  even  a  hon&fide  bidder  can,  in  any  case,  be 
said  to  have  any  right  to  open  the  biddings.  The  question  was, 
whether  regard  being  had  to  the  nature  of  the  property,  the 
circumstances  of  the  case,  and  the  general  interest  of  the  suitors 
of  the  Court,  not  to  the  interest  of  purchasers,  so  mtich  ad- 
vantage was  held  out  as  to  induce  the  Court  to  open  the 
biddings  (o). 

In  the  above  case,  the  purchase  could  not  be  confirmed  for  a 
considerable  time,  and  it  became  necessary  to  take  into  conside- 
ration who  shoidd  have  the  intermediate  management.  It  was 
finally  agreed,  that  the  purchaser  should  work  the  colliery  under 
the  superintendence  of  the  trustees.  It  was  observed  by  the 
Court,  it  would  have  been  folly  in  the  purchaser  if  he  had  not 
insisted  on  having  in  some  measure  the  management;  for  if, 
between  the  day  of  bidding  and  the  confirmation  of  the  pur- 
chase, the  value  of  the  mine  had  fallen  from  accidental  causes 
injurious  to  the  working,  from  some  rival  coal  miae,  or  a  de- 
structive inundation,  still,  if  the  title  had  been  completed  at  the 
time  the  report,  i.e.  certificate,  was  confirmed,  he  would  have 
been  compelled  to  take  the  property  without  entering  into  the 
question,  whether  the  management  had  been  advantageous  or 
disadvantageous.  It  was  added  that  if  the  management  had 
been  advantageous,  to  discharge  a  purchaser  under  such  circum- 
stances, upon  giving  him  his  costs  merely,  without  making  some 
allowance '  for  the  expenses  incurred  in  the  management,  would 
be  treating  hi-m  in  a  way  very  detrimental  to  the  general  inte- 
rests of  all  those  who  have  collieries  to  dispose  of,  through  the 
intervention  of  the  Court  (^). 

An  equitable  jurisdiction  has  been  given  to  County  Courts  in  County  Court 

all  suits  for  specific  performance,  where  the  purchase  sum  does  •'™^^  °  ^°^' 

not  exceed  500^.  (g'). 

An  agreement  for  the  sale  of  real  property  in  Scotland,  if  valid  Contracts  r?- 

-ry        .  T    r^  garding;  mines 

according  to  English  law,  wiU  be  decreed  m  the  Enghsh  Courts  abroad. 

to  be  specifically  performed  (r),  and  wiU  also  be  enforced  by  the 

Courts  in  Scotland  (s).   The  jurisdiction  assumed  by  the  English 

Courts  in  the  case  of  Scotch  lands,  would  be  likewise  assumed  by 

the  same  Courts  in  the  case  of  any  foreign  lands  whatsoever,  the 

principle  warranting  this  assumption  being,  that  the  jurisdiction 

(o)  Williams  v.  Attenborough,  Turn.  (r)  Arglasse  v.  Musohamp,  1  Vem. 

&Buss.  70.  75;  Jackson  «>.  Petrie,  10  Ves.  165. 

[p)  Ibid.  («)  Weir  v.  Laing,  1  Ross,  L.  C.  10; 

(q)  28  &  29  Vict.  c.  99.  Brack  v.  Johnston,  5  Wilson  &  Shaw, 

61. 

F   F   2 
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Chap.  IX.     of  the  equity  Coiirts  is  in  personam  against  tlie  person  or  Hs 
conscience,  and  not  agaiast  the  thing  (^). 


No  specific  By  an  award  made  ia  June,  1863,  under  a  reference  at  nisi 

of  ooSracte     prius,  the  arbitrator  awarded  that  the  defendant  should  execute 
involving        ^o  the  plaintiff  a  lease  of  the  right  to  use  such  part  of  a  certain 

continuous  ,  ,      .  • 

acts.  '  railway  made  by  the  plaintiff  as  was  upon  the  land  of  the  defen- 
dant, the  lease  to  be  in  the  words  set  out  in  the  award,  and  that 
the  defendant  should  have  a  right  of  running  carriages  over  the 
whole  line  on  certain  terms,  and  might  require  the  plaintiff  to 
supply  engine-power  while  the  plaintiff  should  have  an  engine 
on  the  railway;  and  that  the  plaintiff  should  during  the  term 
keep  the  whole  railway  in  good  repair.  The  lease  did  not  pro- 
vide for  these  privileges  awarded  to  the  defendant.  The  plaintiff 
applied  at  law  to  set  aside  the  award,  and  ultimately,  in  April, 
1864,  the  application  was  refused.  In  July,  1864,  the  plaintiff 
filed  his  bill  for  specific  performance  of  the  award  r^Held 
(reversing  the  decree  of  Wood,  V.-C),  that  specific  performance 
could  not  be  decreed,  inasmuch  as  the  provisions  in  favour  of 
the  defendant  could  not  be  enforced  at  once,  but  gave  the  defen- 
dant a  right  to  have  certain  duties  continuously  performed  by 
the  plaintiff  for  a  number  of  years,  and  the  Court  could  not 
undertake  to  see  to  such  performance.  Semble,  that  even  if  the 
award  had  been  one  of  which  specific  performance  could  have 
been  decreed,  the  plaintiff  could  not,  after  taking  proceedings 
to  set  it  aside,  have  enforced  specific  performance  (m). 

The.  section  on  Specific  Performance  of  Contracts  for  Leases 
(Chap.  IX.,  Sect.  3,  Sub-Sect.  6)  should  also  be  consulted. 

{t)  Penn  r.  Lord  Baltimore,  1  Ves.      App.  177.    And  see  also  Powell  DufE- 
444  ;  2  Wh.  &  Tud.  837.  ryn  Steam  Coal  Co.  v.  Taff  Vale  Eail. 

(m)  Blackett  v.  Bates,  L.  E.,  1  Ch.       Co.,  L.  E.,  9  Ch.  App.  331. 
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Sect.  3. — Transfers  hy  way  of  Lease. 

Stjb-Sect.  1. — The    General  Right   to   grant   Leases,  —  at 

Common  Law  and  as  regulated  hy  Statute. 
Sub-Sect.  2. — Leases  under  JExpress  Powers. 
Sub-Sect.  3. — Mining  Leases,  General  Description  of. 
Sub-Sect.  4. — Mining  Leases,  Construction  of. 
Sub-Sect.  6. — Mining  Licences,  General  Law  of. 
Sub-Sect.  6. — Specif  c  Performance  of  Contract  for  Lease. 


Chai>.  IX. 
Sect.  3. 


Sub-Sect.  1. — The  General  Might  to  grant  Leases, — at  Common 
Law  and  as  regulated  by  Statute. 

As  the  right  of  granting  leases  and  licences  is  intimately  con- 
nected mth  the  suhject  of  mines,  it  is  proposed  to  give  some 
account  of  the  power  of  leasing  generally,  and  also  of  certain 
exceptional  and  extraordinary  powers  of  leasing  which  have 
been  created,  or  which,  at  any  rate,  are  regulated  and  controlled, 
by  statute. 

It  is  a  general  rule  of  law,  that  all  persons  who  are  not  under  General  prin- 
any  disability  may  alienate  their  property,  make  leases,  and  "^'P^^^- 
enter  into  contracts  respecting  it  to  the  extent  of  their  interest. 
Thus,  tenants  in  fee  simple  may  make  leases  without  any  re-  i.  Fee  simple 
straint  as  to  the  time  of  duration  or  as  to  the  extent  of  the  power   ®'^^™^- 
to  be  conferred,  because  they  have  an  absolute  power  of  alienation. 
On  the  other  hand,  tenants  in  tail,  for  life,  for  years,  from  year  2.  Tenants  for 
to  year,  by  elegit,  statute  merchant  or  statute  staple,  or  any  one  ^^^^^  estates. 
possessed  of  a  certain  quantity  of  interest,  however  small  that 
may  be,  may  make  leases  which  will  be  perfectly  valid,  but 
which  will  only  endure  so  long  as  they  themselves  might  have 
enjoyed  the  property. 

Such  leases  cannot  be  accompanied  with  any  further  powers 
of  waste  or  of  general  management  than  the  lessors  themselves 
might  have  exercised.  But  to  this  extent  every  owner  for  the 
time  being  will  be  permitted  to  proceed.  Qui  facit  per  alium, 
facit  per  se.  Thus,  the  grantee  of  the  entire  interest  of  a  tenant 
in  tail  will  be  dispunishable  for  any  waste,  and  the  grantee  of 
the  entire  interest  of  a  tenant  in  tail  after  ppssibility  of  issue 
extinct  and  of  a  mere  tenant  for  life  will  be  punishable  for  all 
waste. 

The  same  authority  is  also  vested  in  persons  who  are  not  3.  Trustees, 
seised  or  possessed  for  their  own  absolute  benefit,  but  who  ^^^  ^^' 
exercise  the  power  of  leasing  for  the  benefit  of  those  who  are 


438 


THE    TRANSFER   OF   MINES. 


Chap.  IX. 
Sect.  3. 


Provisions  of 
Leases  and 
Sales  of  Set- 
tled Estates 
Act, — as  to 


(a)  Particular 
leases  may  be 
approved. 


beneficially  entitled  to  the  property;  as,  for  instance,  trustees, 
guardians  in  socage,  testamentary  guardians,  executors  and 
admiuistrators,  ia  respect  of  terms  of  years;  but  all  such,  dispo- 
sitions will  be  subject  to  the  same  general  rule,  viz.,  their  dura- 
tion will  be  Hmited  to  the  time  the  lessors  themselves  might 
have  contrQued  in  possession,  and  the  powers  conferred  upon  the 
lessees  wiQ  be  co-extensive  with  those  which  might  have  been 
enjoyed  by  the  lessors. 

In  the  exercise  of  their  powers,  trustees  must  be  guided  by 
the  general  priaciples  of  the  Court,  and  exercise  a  reasonable 
discretion,  and  pursue  a  mode  which  is  beneficial  to  their  cestui 
que  trust,  in  which  they  will  be  effectually  controlled  and 
directed  by  the  Court  (x).  "When  the  mode  of  granting  leases 
is  prescribed  by  the  founder,  the  terms  of  the  power  must  be 
followed  strictly,  unless  otherwise  sanctioned  by  the  Court  {y). 

If  trustees  act  bona  fide  in  the  disposition  of  the  property,  the 
Court  win  endeavour  to  protect  them  from  the  consequences  of 
mere  indiscretion,  and  especially  after  a  great  lapse  of  time  (s). 
Leases  will  not,  in  general,  be  set  aside,  unless  it  be  shown  that 
the  mode  of  letting  is  so  positively  bad  that  no  persons  meaning 
fairly  to  discharge  their  trust  would  have  resorted  to  it  {a).  It 
is  not  sufficient  to  show  that  leases  have  been  granted  for  so  long 
a  period  as  ninety-nine  years,  and  at  a  slight  undervalue  (p). 

And  by  the  Leases  and  Sales  of  Settled  Estates  Act  (40  &  41 

Vict.  c.  18) :— 

Sect.  4.  Tte  Court  of  Chancery  ia  England,  so  far  as  relates  to  estates 
in  England,  and  the  Court  of  Chancery  in  Ireland,  so  far  as  relates  to 
estates  in  Ireland,  if  it  shall  deem  it  proper  and  consistent  with  a  due 
regard  for  the  interests  of  all  parties  entitled  under  the  settlement,  and 
subject  to  the  provisions  and  restrictions  in  this  act  contaiaed,  may- 
authorize  leases  of  any  settled  estates,  or  of  any  rights  or  privileges  over 
or  affecting  any  settled  estates,  for  any  purpose  ■whatsoever,  whether 
involving  waste  or  not,  provided  the  following  conditions  he  ohserved : — ■ 
First.  Every  such  lease  shall  be  made  to  take  effleot  in  possession 
at  or  within  one  year  next  after  the  making  thereof,  and  shall  be  for 
a  term  of  years  not  exceeding  for  an  agricultural  or  occupation  lease, 
in  England,  twenty-one  years,  and  in  Ireland  thirty-five  years ;  for  a 
mining  lease,  or  a  lease  of  water  mills,  way-leaves,  water-leaves, 
or  other  rights  or  easements,  forty  years,  and  for  a  repairing  lease 
sixty  years,  and  for  a  building  lease  ninety-nine  years ;  or  where  the 
Court  shall  be  satisfied  that  it  is  the  usual  custom  of  the  district  and 


{x)  Att.-Gen.  v.  Owen,  10  Ves.  655 
Att.-G-en.  V.  Brooke,  10  Ves.  326 
Att.-Gen.  ».  "Wilson,  18  Ves.  518 
Att.-G-en.  v.  Hotham,  1  Turner,  209 
Att.-Gen.  v.  Green,  6  Ves.  452;  Att.- 
Gen.  V.  Griffith,  13  Ves.  565  ;  Att.- 
Gen.  V.  Backhouse,  17  Ves.  283. 

(y)  Watson  v.  Himsworth,  2  Vem. 
596. 

(z)  Att. -Gen. «.  Warren,  2Swan.  305. 


(a)  Att.-Gen.  v.  Cross,  3  Mer.  539, 
per  Sir  W.  Grant.  And  see  Att.  -Gen. 
V.  Magwood,  18  Ves.  315 ;  Ex  parte 
Berkhampstead  Free  School,  2  Ves.  & 
B.  134;  Att.-Gen.  v.  Hungerford,  8 
Bhgh,  437. 

(4)  Att.-Gen.  w.  Cross,  3  Mer.  524. 
And  see  Att.-Gen.  v.  Moses,  2  Mad. 
294. 
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beneficial  to  the  inlierltance  to  grant  bmlding  leases  for  longer  terms,      Ohab.  IX. 
then  for  such  term  as  the  Ooiirt  shall  direct.  Sect.  3. 

Secondly.  On  every  sucl.  lease  shall  be  reserved  the  best  rent  or   ■ 

reservation  in  the  nature  of  rent,  either  ■uniform  or  not,  that  can 
be  reasonably  obtained,  to  be  made  payable  half-yearly  or  oftener, 
■without  taking  any  fine  or  other  benefit  in  the  nature  of  a  fine.  Bu^fc 
it  is  provided  that,  in  the  case  of  a  mining  lease,  &c. ,  a  peppercorn  rent, 
or  any  smaller  rent  than  ■that  ■ultimately  to  become  payable,  may  be 
reserved  during  all  or  any  part  of  the  first  five  years. 

Thirdly.  "Where  the  lease  is  of  any  earth,  coal,  stone,  or  mineral, 
a  certain  portion  of  the  whole  rent  or  payment  reserved  shall  be  from 
time  to  time  set  aside  and  invested  as  hereinafter  mentioned ;  namely, 
■when  and  so  long  as  the  person^  for  the  time  being  entitled  to  the 
receipt  of  such  rent  is  a  person  ■who,  by  reason  of  his  estate,  or  by 
virtue  of  any  declaration  ia  the  settlement,  is  entitled  to  ■work  such 
earth,  coal,  stone  or  mineral  for  his  o-wn  benefit,  one-fourth  part  of 
such  rent,  and  otherwise  thxee-fourth  parts  thereof;  and  in.  every 
such  lease  sufficient  provision  shall  be  made  to  ensure  such  application 
of  the  aforesaid  portion  of  the  rent  by  the  appointment  of  trustees 
or  otherwise  as  the  Court  shall  deem  expedient. 

Pourthly.  No  such  lease  shall  authorize  the  felling  of  any  trees,  ex- 
cept so  far  as  shall  be  necessary  for  the  purpose  of  clearing  the  ground 
for  any  buildings,  excavations  or  other  ■works  authorized  by  the  lease. 
Fifthly.  Every  such  lease  shall  be  by  deed,  and  the  lessee  shall 
execute  a  counterpart  thereof ;  and  every  such  lease  shall  contain  a 
condition  for  re-entry  on  nonpayment  of  the  rent  for  a  period  not 
less  than  twenty-eight  days  after  it  becomes  due. 
And  by  sect.   5,   subject  and  in  addition  to  the  conditions  before- 
mentioned,  every  such  lease  shall  contain  such  covenants,  conditions  and 
stipulations  as  the  Court  shall  deem  expedient  'with  reference  to  the  special 
circumstances  of  the  demise.     And  by  sect  6,  the  po-wer  to  authorize 
leases  conferred  by  this  act. shall  extend  to  authorize  leases  either  of 
the  -whole  or  any  parts  of  the  settled  estates,  and  may  be  exercised 
from  time  to  time.      And  by  sect  10,  the  po-wer  to  authorize  leases  (b)  Po-wers  of 
conferred  by  this   act  may  be   exercised  by  the   Court,  either  by  ap-  leasing  may 
pro-ring  of  particular  leases  or  by  ordering  that  po-wers  of  leasing,  in  be  given, 
conformity  -with  the  pro^visions  of  this  act,  shall  be  vested  in  trustees  in 
manner  mentioned  in  the  act.    And  by  sect.  13,  -where  the  Court  shall 
deem  it  expedient  that  any  general  po-wers  of  leasing  any  settled  estates 
conformably  to  this  act  should  be  vested  in  trustees,  it  may  by  order  vest 
any  such  po^wer  accordingly,  either  in  the  existing  ■trustees  of  the  settle- 
ment or  in  any  other  persons ;  and  such  po^wers,  ■when  exercised  by  such 
trustees,  shall  take  effect  in  all  respects  as  if  the  po^wer  so  vested  in  them 
had  been  originally  contained  in  the  settlement,  and  so  as  to  operate  (if 
necessary)  by  -way  of  revocation  and  appointment  of  the  use  or  otherwise, 
as  the  Court  shall  direct ;  and  in  every  such  case  the  Court,  if  it  shall 
think  fit,  may  impose  any  conditions  as  to  consents  or  otherwise  on  the 
exercise  of  such  power,  and  -fche  Court  may  also  authorize  the  insertion  of 
pro^visions  for  the  appointment  of  new  trustees  from  time  to  time  for  the 
purpose  of  exercising  such  powers  of  leasing  as  aforesaid. 

Similar  provisions  ■were  contained  in  the  no-w  repealed  act 
19  &  20  Yict.  c.  120,  and  the  acts  amending  same. 

A  mortgagor  has  no  po^wer  to  make  any  leases  to  hind  more  4.  Mortgagees 
than  his  mere  equity  of  redemption,  the  legal  interest  in  the 
lands  having  heen  already  transferred  to  the  mortgagee.  When 
an  estate  is  discharged  from  a  mortgage,  a  lease  by  the  mort- 
gagor will  be  good  against  himself  by  estoppel  (c) .  If  a  mortgagor 
grant  a  lease  subsequently  to  the  mortgage,  the  mortgagee  may 

(c)  Omelanghland  v.  Hood,  1  EoU.  Abr.  874,  876. 


and  mort- 
gagors. 
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Chap.  IX. 

Sect.  3. 


5.  Copy- 
holders. 


6.  TteCro-svn. 


evict  the  lessee  witliout  notice  {d),  and  maintain  an  action  for 
.  mesne  profits.    This  is  tlie  only  remedy  of  the  mortgagee  against 
the  lessee,  but  the  latter  is  justified  in  paying  rent  due  at  the 
time  of  notice  to  the  mortgagee  (e). 

On  the  other  hand,  a  mortgagee,  although  the  actual  owner  of 
the  estate  at  law,  cannot,  ia  equity,  make  a  valid  lease,  unless 
there  exist  an  absolute  necessity  for  it,  and  it  be  madeto  avoid 
an  apparent  loss  (/).  If,  therefore,  a  lease  is  made  without 
absolute  necessity  by  a  mortgagee,  it  will  only  endure  so  long 
as  he  is  possessed  of  the  legal  estate. 

The  consequence  is,  that  both  the  mortgagor  and  mortgagee 
must,  va.  general,  join  to  make  a  blading  lease.  This  point  is 
frequently  iasufficiently  attended  to  in  practice,  both  in  mining 
and  other  property,  and  the  result  may  be  extremely  disastrous 
to  those  lessees  who  have  expended  money  in  improvements  or 
speculations. 

A  copyholder,  unless  by  special  custom  or  for  one  year  [g), 
cannot  make  a  lease,  even  by  parol,  or  in  futuro,  without  pro- 
curiag  a  licence  from  the  lord  {h),  and  the  Hcence  must  be  strictly 
pursued  [i).  But  though  a  lease  of  mines  for  years  cannot  be 
made  without  licence,  a  Kberty  or  licence  to  work  mines,  when 
the  right  to  them  belongs  to  the  tenant  by  special  custom,  may 
be  granted  without  leave  from  the  lord,  because  no  actual  estate 
in  the  land  is  passed,  which  remains  still  in  the  possession  of  the 
copyhold  tenant.  In  like  manner,  a  covenant  or  contract  to 
demise  will  not  create  a  forfeiture  [k). 

By  the  common  law,  tbe  Crown  migbt  have  granted  leases  for 
lives  or  for  years  to  any  extent,  and  so  as  effectually  to  bind  its 


(d)  Doe  d.  Eoby  v.  Maisey,  8  Bam. 
&  C.  767;  3  Man.  &  E.  109  ;  Doe  d. 
Msher  v.  Giles,  5  Birig.  421. 

(e)  Pope  V.  Biggs,  9  Bam.  &  C.  245. 
See  Evans  i>.  Elliot,  9  Adol.  &  Ell. 
342.  It  was  decided,  in  this  case,  that 
notice  by  the  mortgagee  to  the  tenant 
did  not  constitute  a  tenancy  between 
them  upon  which  a  distress  might  be 
made.  Lord  Denman,  however,  ex- 
pressed himself  to  be  of  opinion,  that 
the  circumstance  of  the  mortgagee 
allowing  the  tenant  of  the  mortgagor 
to  continue  in  possession  might  amount 
to  a  recognition  that  the  tenant  was 
not  a  trespasser.  The  learned  judge, 
it  is  presumed,  only  meant  that  such  a 
tenant  could  not  be  evicted  without 
notice,  and  not  that  he  could  avail 
himself  of  the  entire  term  granted  to 
him  by  the  mortgagor.  This  opinion, 
however,  is  opposed  to  the  decisions, 
anj  cannot,  it  is  submitted,  be  sup- 
ported on  principle.     See  Hickman  v. 


Machin,  4  Hm-1.  &  N.  716 ;  28  L.  J., 
Exch.  310. 

(/)  Hungerford  v.  Clay,  9  Mod.  1 ; 
Lucan  i>.  Mertin,  1  Wils.  34. 

{g)  Co.  Litt.  58  b  ;  Melwich  v. 
Luter,  4  Rep.  26  ;  Eoosel  v.  "Welsh, 
Cro.  Jac.  403  ;  Matthews  v.  Whelton, 
Cro.  Car.  233. 

(A)  Ever  i).  Aston,  Moore,  271 ;  East 
V.  Harding,  Cro.  EUz.  498;  Moore, 
392  ;  Lady  Montague's  case,  Cro.  Jac. 
301 ;  Harding  v.  Turpin,  Hetl.  122 ; 
Eastoourt  to.  Weeks,  1  Salk.  186 ; 
Richards  v.  Sely,  2  Mod.  79 ;  3  Eeb. 
638. 

(i)  Com.  Dig.  Copyhold. 

{Ic)  Richards  v.  Sely,  supra;  Ham- 
len  V.  Hamlen,  1  Bulst.  189;  S.  C, 
Lady  Montague's  case,  Cro.  Jac.  301. 
See  Doe  d.  Wood  v.  Morris,  2  Taunt. 
52;  Eeimy  d.  Eastham  v.  Child,  2 
Maul.  &  Sel.  255  ;  Lufkin  v.  Nunn, 
11  Ves.  170. 
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successors  (/).     But  this  power  of  alienation  was  restrained  in     Chap.  IX. 
the  reign  of  Queen  Anne,  and  has  since  been  regulated  by    ■  ^^°'^'  ^' 
subsequent  statutes  extending  down  to  the  present  year  (m). 

The  Duke  could  not  apparently  at  common  law  do  more  than  7.  Duke  of 
grant  a  lease  commensurate  with  his  own  life  or  other  lesser  ^°™'^^^- 
estate;   but  his  power  of  leasing  is  now  exclusively  exercised 
under  the  statutes  in  that  behalf  hereinbefore  (n)  expressed. 

By  the  Gh~eenwich  Hospital  Act,  1865  (o),  the  lands  of  the  8.  Greenwioh 
hospital  are  vested  in  the  Admiralty,  with  the  same  powers  and  °^^^  * ' 
provisions  as  lands  vested  in  it  under  the  Admiralty  Lands  and 
Works  Act,  1864.  But  the  power  of  maldng  mining  leases  is 
restricted  to  the  term  of  forty-two  years.  Every  lease  must 
take  efEect  in  possession,  and  the  best  yearly  rent  must  be  re- 
served that  can  reasonably  be  gotten,  without  fine.  There  must 
be  a  condition  of  re-entry  for  nonpayment  of  rent,  and  a  counter- 
part to  be  executed  by  the  lessee,  who  must  covenant  for  payment 
of  the  rent — ^which  may  be  reserved  by  way  of  toll,  duty,  royalty 
or  reservation,  by  the  acre,  the  ton,  or  otherwise. 

The  provisions  of  the  statutes  regarding  the  leasing  of  lands  9.  Church 
belonging  to  the  church,  to  charities,  and  to  cities  and  boroughs,  J^o^'^Ch  rit 

have  been  explained  in  Chapter  lY.  lands. 

11.  Municipal 
lands. 


It  has  been  already  stated  that  a  tenant  in  tail,  like  any  other  1.  Tenants 
owner  of  a  limited  estate,  may  make  a  lease  which  will  bind  the  ^  tail,— spe- 

'         ■'  .  .  cial  statutory 

estate  for  the  period  marked  out  for  his  own  enjoyment, — viz.,  powers, 
for  life.  A  tenant  in  tail  may  of  course  acquire  an  estate  in 
fee  simple  in  the  lands  by  barring  the  entail ;  and,  in  that  case, 
he  would  be  able  to  lease  to  the  fullest  extent  of  any  other  fee 
simple  private  owner.  But  we  propose  to  consider  at  present 
his  powers  of  leasing  at  common  law  and  under  statute,  while 
being  and  remaining  merely  tenant  in  tail. 

A  lease  by  a  tenant  in  tail  at  common  law  will  not  be  abso- 
lutely determined  by  his  death,  but  wiU  be  only  voidable  at  the 
election  of,  and  may  be  confirmed  by,  the  heir  in  tail,  or  by  the 
reversioner  {p). 

By  the  statute  32  Hen.  8,  c.  28,  tenants  in  tail  were  em-  32  Hen.  8, 

.  c    28 

powered  to  grant  leases  for  twenty-one  years  certain,  upon  com- 
plying with  certain  conditions. 

But  the  last-mentioned  statute  has  been  repealed  [except  as 
regards  ecclesiastical  leases]  by  the  statute  19  &  20  Yict.  c.  120,  19  &  20  Viot. 

U)  Com.  Dig.  G-rant,  G-  3.  {p)  Doe.  d.  Southouse  v.  JenMns,  5 

[m]  See  Chap.  VI.,  Sect.  i.  Bing.  469  ;    Co.  Litt.  45  b  ;  'Earl  of 

(«)  Ibid.  Bedford's  case,  7  Co.  Rep.  8  b;  Dyer, 

(0)  28  &  29  Viot.  0.  89.  46  a,  &o. 
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Sect.  3. 

40  &  41  Viot. 
C..18. 

3  &  4  wm.  4, 

0.  74. 


2.  Husband 

and  wife, — as 
to  wife's 
lands, — spe- 
cial statutory 
powers. 


commonly  called  the  Leases  and  Sales  of  Settled  Estates  Act, 
and  wHch  has  been  in  turn  repealed  by  the  40  &  41  Yiot.  c.  18, 
hereinbefore  more  particularly  mentioned.  And,  in  the  mean- 
time, the  statute  3  &  4  Will.  4,  c.  74,  had  been  passed,  enacting 
(among  other  things),  that  tenants  in  tail  shall  have  the  full 
power  to  dispose  of  their  lands  for  any  less  estate  than  a  fee 
simple  {q),  and  that  every  such  partial  disposition  shall  only  bar 
the  estate  tail,  so  far  as  may  be  necessary  to  give  full  effect  to 
it  (r) .  And  if  a  lease  is  made  by  a  tenant  in  tail  for  any  term  not 
exceeding  twenty-one  years,  to  commence  from  the  date  of  it, 
or  from  any  time  not  exceeding  twelve  calendar  months ,  from 
the  date  of  it,  and  a  rent  shall  be  reserved  by  it,  which,  at  the 
time  of  granting  the  lease,  shall  be  either  a  rack  rent,  or  not 
less  than  five-sixths  of  a  rack  rent,  the  instrument  is  a  good 
disposition  in  itgelf  without  enrolment.  But  all  other  leases, 
upon  any  other  terms,  or  made  ia  any  other  manner,  must,  like 
other  dispositions  under  the  act,  be  enrolled  within  sis  months 
from  the  execution  of  them(s).  The  act  extends  expressly  to 
copyholds  (^). 

At  common  law,  husband  and  wife  may  make  a  lease  of  the 
wife's  lands  of  inheritance,  either  by  deed  or  by  parol.  In  the 
former  case,  it  will  only  be  voidable  by  the  wife  or  her  second 
husband  {u),  or  her  heirs,  and  will  be  confirmed  by  the  accept- 
ance of  rent.  In  the  latter  case,  it  will  be  absolutely  void  («). 
Leases,  made  by  the  husband  alone,  of  the  freehold  estate  of  the 
wife,  are  said  to  be  void,  and  incapable  of  confirmation  (y).  The 
period  for  the  right  of  election  to  be  exercised  is  after  the  hus- 
band's death  (s),  and  is  confined  to  the  wife  or  those  claiming 
in  privity  to  her  or  directly  under  her,  and  not  by  title  parar 
mount  («) . 

The  husband  may  exercise  any  acts  of  ownership  over  the 
chattel  interests  of  his  wife  in  lands  and  hereditaments.  It  will 
make  no  difference,  if  the  wife  be  only  executrix  or  administra- 
trix (6),  or  if  a  term  has  been  assigned  before  her  marriage,  in 
trust  for  her,  without  his  privity  (c). 


(?)  3  &  4  Will.  4,  i;.  74,  B.  15. 

{r)  Sect.  21. 

(s)  Sect.  41. 

i!)  Sect.  77. 

(«)  Wietstone  v.  "Wentworth,  Dyer, 
159  a,  note. 

[x]  Jordan  v.  Wilkes,  Oro.  Jac.  332 ; 
Dixon  V.  Harrison,  Vaugh.  46 ;  3 
Bulstr.  272;  Bro.  Jao.  663;  1  Roll. 
Abr.  349 ;  Bac.  Abr.  Leases,  C.  ;  Co. 
Litt.  325  b,  n.  2  ;  Anon.,  Dyer,  159  a, 
91  b,  146  b  ;  Arnold  v.  Eevotdt,  1 
Brod.  &  B.  443 ;  4  Moore,  66 ;  Eennie  v. 
Eobiuson,  1  Bing.  147 ;  7  Moore,  539. 


[y]  2  Saund.  180,  n.  9 ;  1  Eoper  on 
Husband  and  Wife,  94.  But  Bee  Jor- 
dan ».  Wilkes  and  Dixon  v.  Harrison, 
supra;  Bro.  Acceptance,  0. 

(a)  Doe  d.  Collins  v.  WeUer,  7  T.  E. 
478. 

(a)  Smallman  v.  Agborow,  Oro.  Jac. 
417. 

(5)  Thrustout  d.  Levick  v.  Coppia, 
Bl.  Eep.  801  ;  3  Wils.  277;  Arnold*. 
Bidgood,  Cro.  Jac.  318. 

[e)  Sir  Edward  Turner's  caae,  1 
Vem.  7  ;  Pitt  ».  Hunt,  1  Vem.  18. 
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By  the  statute  32  Hen.  8,  c.  28,  husbands  and  wives  were     Chap.  IX. 
empowered  to  grant  leases  upon  complying  with  certain  con-        ^™'  ^" 


ditions.  ^2  Hen.  8, 

0.  28. 
The  statute  applied  to  lands  held  hy  the  husband  iu  right  of 

his  wife,  and  not  to  lands  held  jointly  with  his  wife.     In  the 

latter  case,  his  single  demise  wiU  bind  his  wife  {d) . 

But  the  last-mentioned  statute  has  been  repealed  [except  as 
to  ecclesiastical  leases]  by  19  &  20  Yict.  c.  120,  s.  35,  in  its  turn  19  &  20  Vict. 
repealed  by  the  stat.  40  &  41  Yict.  c.  18.    And  in  the  meantime  ^'^  ^  ^'^  y-^j. 
the  statute  3  &  4  WiU.  4,  c.  74,  was  passed,  providing  (among  0. 18. 
other  things)  that  every  married  woman  may,  by  deed,  dispose 
of  lands  of  any  tenure  or  any  estate  which  she  alone,  or  she  and 
her  husband  iu  her  right,  may  have  in  any  lands  of  any  tenure, 
as  effectually  as  if  she  were  a  feme  sole;  but  no  such  disposition 
shall  be  valid,  unless  the  husband  concur  ia  the  deed,  nor  unless 
the  deed  be  acknowledged  by  the  wife  in  the  manner  afterwards 
pointed  out  by  the  act(e).     Leases  are  not  expressly  mentioned 
in  the  clause  above  referred  to ;  but  as  there  is  a  power  of  abso- 
lute disposition,  d  fortiori,  a  partial  disposition,  like  a  lease,  is 
included. 

This  act  extends  expressly  to  lands  of  any  tenure  with  respect 
to  married  women  (/).  No  particular  mode  of  disposition  is 
mentioned,  and  any  deed,  therefore,  which  would  in  ordinary 
cases  have  effected  the  purpose,  will  be  sufficient,  being  duly 
acknowledged.  It  must  be  observed,  however,  that  when  a  mar- 
ried woman  is  tenant  ia  tail,  the  formalities  required  by  the  act 
with  respect  to  estates  tail  must  be  likewise  attended  to. 

The  above  act  was  principally  confined  to  England ;  but 
similar  provisions  have  siuce  been  extended  to  Ireland  [g) . 

Ajad  under  the  stat.  40  &  41  Vict.  c.  18  (repealing,  as  from  3.  Tenants 
the  1st  November,  1877,  the  former  similar  statutes,  viz.,  19  &  gpe^j^'^taiu" 
20  Vict.  c.  120;  21  &  22  Vict.  c.  77;  27  &  28  Vict.  c.  45;  37  &  torypowersT 
38  Vict.  c.  33,  and  39  &  40  Vict.  c.  30),  it  is  provided  by  the 
46th  section  of  the  principal  act,  that — 

It  shall  be  lawful  for  any  person  entitled  to  tte  possession,  or  to  the 
receipt  of  the  rents  and  profits  of  any  settled  estates  for  an  estate  for  Hf e, 
or  for  a  term  of  years  determinable  with  his  life,  or  for  any  greater  estate, 
either  in  his  own  right  or  in  the  right  of  his  wife  (unless  the  settlement 
shall  contain  an  express  declaration  that  it  shall  not  be  lawful  for  such 
person  to  make  such  demise);  and  also  for  any  person  entitled  to  the  pos- 

{d)  Co.  Litt.  46  b,  351  a ;  Anon.,  Saunders,  2    Bing.  112.     Jackson  v. 

Poph.  5.     See  Bao.  Abr.  Baron  and  Morant,  Cro.  Eliz.  112  ;  Hutt.  102 ; 

.Feme,  C  2.      See  also  Sacheverel  v.  Smith  v.  Trinder,  Cro.  Car.  22. 

BVogate,  1  Ventr.  161 ;  2  Sannd.  361 ;  («)  3  &  4  Will,  i,  0.  74,  s.  77. 

19  Via.  Ab.  139 ;  Cother  v.  Merrick,  (/)  Sects.  50,  77. 

Hardr.   89  ;    2  Brod.    &  Bing.   556 ;  {^)  4  &  5  Will.  4,  o.  92. 
Whitlock's  case,  8  Co.  69  bj  Hill  v. 
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4.  Infants 
and  lunatics 
and  idiots, — 
special  statu- 
tory powers. 


1  "Wm.  4, 
0.  65, — en- 
abling pro- 
visions of. 


session  or  to  tlie  receipt  of  the  rents  and  profits  of  any  unsettled  estates  as 
tenant  by  the  courtesy,  or  in  dower,  or  in  right  of  a  -wife  who  is  seised  in 
fee,  without  any  appKoation  to  the  Court,  to  demise  the  same  or  any  part 
thereof  [except  the  principal  mansion-house  and  demesnes  thereof,  and 
other  lands  usually  occupied  therewith],  from  time  to  time,  for  any  term  not 
exceeding  twenty-one  years  for  England,  and  thirty-five  years  for  Ireland, 
to  take  effect  in  possession:  provided  that  every  such  demise  be  made  by 
deed,  and  the  best  rent  that  can  reasonably  be  obtained  be  thereby  re- 
served, without  any  fine,  or  other  benefit  in  the  nature  of  a  fine,  which 
rent  shall  be  incident  to  the  immediate  reversion;  and  provided  that  such 
demise  be  not  made  without  impeachment  of  waste,  and  do  contain  a  cove- 
nant for  payment  of  the  rent,  and  such  other  usual  and  proper  covenants 
as  the  lessor  shall  think  fit,  and  also  a  condition  of  re-entry  on  non-pay- 
ment, for  a  period  not  less  than  twepty-eight  days  of  the  rent  thereby 
reserved,  and  on  non-observance  of  any  of  the  covenants  or  conditions 
therein  contained;  and  provided  a  counterpart  of  every  deed  of  lease  be 
executed  by  the  lessee.  ' 

And  by  sect.  47  of  tlie  act  it  is  enacted,  that — 

Every  demise  authorized  by  the  46th  section  shall  be  valid  against  the 
person  granting  the  same,  and  all  other  persons  entitled  to  estates  subse- 
quent to  the  estate  of  such  person  imder  or  by  virtue  of  the  same  settle- 
ment, if  the  estates  be  settled;  and  in  the  case  of  unsettled  estates,  against 
all  persons  claiming  through  or  under  the  wife  or  husband  (as  the  case 
may  be)  of  the  person  granting  the  same,  and  also  against  the  wife  of  any 
husband  making  such  demise  of  estates  to  which  he  is  entitled  in  right  of 
his  wife. 

It  would  seem  to  he  the  better  opinion  that  in/ants  may  make 
leases  which  will  be  voidable  only  on  their  coming  of  age,  by 
them,  their  heirs,  or  those  who  may  h£!,ve  their  estate  (A).  Such 
leases  will,  therefore,  be  confirmed  by  acceptance  of  rent  (i)  or 
an  acknowledgment  of  tenancy  (k). 

Leases  by  infants,  lunatics  and  persons  of  unsound  mind,  are 
now  partially  regulated  by  statute  (l). 

An  infant  seised  of  or  entitled  to  lands  in  fee  or  in  taU,  or  for 
an  absolute  interest,  or  his  guardian,  if  it  appear  to  the  Court 
of  Chancery  to  be  for  his  benefit  that  a  lease  or  underlease 
should  be  made  for  encouraging  the  icorking  of  mines,  or  for 
farming  or  other  purposes,  are  empowered  by  the  direction  of 
the  Court,  signified  by  an  order  made  in  a  summary  way  upon 
petition,  to  demise  lands  for  such  term  or  terms  of  years  as  the 
Court  shall  direct.  But  no  fine  must  be  taken,  and  the  best 
rent  must  be  reserved.  The  leases  must  be  settled  and  approved 
of  by  the  judge  in  chambers,  and  a  counterpart  executed  by  the 
lessees,  to  be  deposited  with  the  chief  clerk  tOl  the  infant  attain 
twenty- one  {m). 

Infants  under  covenants  or  agreements  to  renew  leases,  or  the 


ill)  Keteey's  case,  Cro.  Jao.  320; 
AshEeld  v.  Ashfield,  Sir  W.  Jones, 
157  ;  Plowd.  418 ;  Perk.  s.  12 ;  Co. 
Litt.  45  b,  308  a ;  Zouoh  d.  Abbot  v. 
Parsons,  3  Burr.  1806.  See  Maddon 
d.  Barker  v.  White,  2  T.  E.  161. 


(»)  Smith  t>.  Low,  1  Atk.  489; 
Nightingale  v.  Ferrers,  3  P.  Wms. 
209. 

(k)  Anon.,  4  Leon.  4. 

(/)  1  "Will.  4,  0.  66. 

(m)  Sect.  17. 
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guardians  of  mfants,  ty  a  similar  direction  of  the  Court,  may     Chap.  IX. 

accept  surrenders  of  old  leases,  and  make  new  leases  for  the  '. 1_J 

periods  mentioned  in  the  old  leases,  or  otherwise,  as  the  Court 
.may  direct  (to). 

The  Lord  Chancellor  may  direct  leases  for  terms  of  years  of 
the  estates  of  lunatics  entitled  in  fee  or  in  taU,  or  for  absolute 
interests  (o). 

Similar  powers  to  renew  leases  are  given  to  the  committees  of 
the  estates  of  lunatics  ;  and  they  are  to  extend  as  well  to  cases 
where  the  lunatic  shall  not  be  compellable  to  renew ;  but  it 
must  be  for  his  benefit  in  cases  where  he  might  have  been 
compellable  if  of  sound  mind  (|)). 

No  renewed  lease  can  be  executed  under  the  act  unless  all 
fines  are  paid  and  counterparts  -executed  by  the  lessees  {q). 

Powers  of  leasing  vested  iu  lunatics,  having  only  a  limited 
estate,  may  be  also  executed  by  their  committees  under  the 
direction  of  the  Lord  Chancellor  (r). 

When  lunatics  are  imder  contract  to  let  lands,  and  a  specific 
performance  has  been  directed  by  the  Court,  either  before  or 
after  lunacy,  the  committees,  under  the  direction  of  the  Lord 
Chancellor,  may  convey  the  land  in  pursuance  of  the  decree  (s). 

Infants  entitled  to  leases,  or  the  guardians  of  infants,  may 
apply  to  the  Court  of  Chancery  ia  England,  or  to  the  Court  of 
equity  of  the  county  palatine  of  Lancaster,  by  petition  or 
motion  in  a  summary  way,  and  such  infants  or  guardians,  or 
person  appointed  in.  the  place  of  such  infants  or  married  women, 
may,  under  the  direction  of  the  Courts,  surrender  existing  leases, 
and  take  neio  leases  for  the  periods  and  upon  the  terms  mentioned 
in  the  old  leases,  or  otherwise,  as  the  Courts  shall  direct  {t). 

In  a  case  where  an  infant  was  seised  in  fee,  defeasible  on  his 
death  under  age  without  issue,  and  all  persons  entitled  under  the 
defeasance  concurred  with  him  in  the  petition,  the  Coxxrt  ordered 
the  grant  of  a  mining  lease  (m). 

The  committees  of  the  estates  of  lunatics  may,  under  the 
direction  of  the  Lord  Chancellor,  also  surrender  leases  and  take 
new  leases  in  a  similar  manner  (sect.  13). 

If  any  persons  bound  to  renew  leases  are  out  of  the  jurisdic- 
tion of  the  Court,  the  Court  may,  upon  petition,  appoint  and 
direct  a  person  to  accept  surrenders,  and  make  new  leases.     But 

(n)  Sect.  16.  (s)  Sect.  27. 

(o)  Sect.  24.  h)  Sect.  12. 

Ip)  Sect.  19.  (u)  In  re  Clarke,  35  L.  J.,  Chano. 

Iq)  Sect.  20.  314. 

(r)  Sect.  23. 
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ProTisions  of 
Lunacy  Ee- 
gulation  Act, 
1853. 


(a)  Fee  simple 
and  fee  tail 
estates, — 
(1)  Open 
mmes. 


(2)  Unopened 
mines. 


(b)  Life  and 
lesser  estates. 


(c)  Surrenders 
and  renewals. 


Xx  parte 
labbert. 


the  Court  may  direct  a  bill  to  be  filed  to  establish  the  right  of  the 
person  seeking  the  renewal  (sect.  18). 

And  by  the  Lunacy  Eegulation  Act,  1853  (16  &  17  Viet. 
0.  70),  amended  by  the  stat.  18  Vict.  c.  13,  and  by  the  Lunacy 
Eegulation  Act,  1862  (25  &  26  Vict.  c.  86),  it  is  enacted  in  the 
130th  section  of  the  Act  of  1853— 

That  when  a  lunatic  (oj)  is  seised  or  possessed  of,  or  entitled  to,  land  in 
fee  or  in  tail,  and  it  appears  to  the  Lord  Chancellor  in.  Lunacy  to  be  for 
his  benefit  that  any  mine  or  quarry  already  opened  in,  upon  or  under  the 
land  should  be  worked,  the  committee  of  the  estate  may,  in  the  name  and 
on  behalf  of  the  lunatic,  under  order  of  the  Lord  Chancellor  ia  Lunacy, 
make  such  lease  of  the  mines,  quarries,  minerals,  stones  and  substances 
in,  upon  or  under  the  land,  either  with  or  without  any  land  convenient  to 
be  held  therewith,  and  with  or  without  the  surface,  to  such  person,  for 
such  term  or  terms  of  years,  and  subj  ect  to  such  rents,  royalties,  reserva- 
tions, covenants  and  agreements,  and  ia  such  manner  and  form  as  the 
Lord  Chancellor  in  Lunacy  shaU.  order. 

And  by  sect.  131,  where  a  lunatic  is  seised,  or  possessed  of,  or  entitled 
to  land  in  fee  or  in  tail,  and  it  appears  to  the  Lord  Chancellor  in  Lunacy 
either  to  be  necessary  for  the  maintenance  of  the  lunatic  and  the  members 
of  his  immediate  family  for  whom  provision  is  directed  to  be  made,  or  to 
be  expedient  in  a  due  course  of  management,  that  any  mine  or  quarry 
being  in,  upon  or  under  the  land,  should  be  opened  and  worked,  the  com- 
mittee of  the  estate  may,  in  the  name  and  on  behalf  of  the  lunatic,  under 
order  of  the  Lord  Chancellor  in  Lunacy,  make  such  lease  of  the  mines, 
quarries,  minerals,  stones  and  substances  in,  upon  or  under  the  land, 
although  not  already  opened  or  worked,  and  either  with  or  without  any 
land  convenient  to  be  held  therewith,  and  with  or  without  the  surface,  to 
such  person,  for  such  term  or  terms  of  years,  and  subject  to  such  rents, 
royalties,  reservations,  covenants  and  agreements,  and  in  such  manner 
and  form  as  the  Lord  Chancellor  in  Lunacy  shall  order. 

And  by  sect.  133,  where  a  lunatic  has  a  limited  estate  only  in  land,  and 
any  power  whatsoever  of  leasing  the  same  is  vested  in  him,  the  committee 
of  his  estate  may  and  shall  from  time  to  time,  in  the  name  and  behalf  of 
the  lunatic,  under  order  of  the  Lord  Chancellor  in  Lunacy,  execute  the 
power  to  such  extent  and  in  such  manner  as  the  order  shall  direct. 

And  where  a  lunatic  is  entitled  or  has  a  right  to  renew,  and  either  it 
would  be  for  his  benefit  to  renew,  or  he  might,  in  pursuance  of  any  covenant 
or  agreement,  if  not  under  disability,  be  compelled  to  renew,  a  lease  made 
for  a  life  or  lives,  or  for  a  term  of  years,  either  absolute  or  determinable 
on  a  death  or  otherwise,  the  committee  of  his  estate  may,  in  his  name, 
under  an  order  of  the  Lord  Chancellor  in  Lunacy,  upon  ,the  application 
of  the  committee,  or  of  any  person  entitled  to  the  renewal,  accept  a  sur- 
render of  the  lease,  and  make  and  execute  a  new  leaae  of  the  premises 
comprised  in  the  lease  surrendered,  for  such  number  of  lives,  or  for  such 
term  or  terms  of  years  determinable  upon  such  number  of  lives,  or  for 
such  term  or  terms  of  years  absolute,  as  was  or  were  mentioned  or  con- 
tained in  the  lease  surrendered  at  the  making  thereof,  or  otherwise  as  the 
Lord  Chancellor  in  Lunacy  shall  order. 

An  agreement  was  entered  into  by  the  committee  of  a  lunatic 
under  the  following  circumstances.  The  lunatic  was  tenant  for 
life,  without  impeachment  of  waste,  with  remainder  to  his  first 
and  other  sons  in  tail,  with  other  remainders  over.  He  was 
unmarried.  Coal  was  found  on  the  estate,  but  not  in  sufficient 
quantity  to  justify  the  sinking  of  a  pit ;  but  the  coal  might  be 

{x)  Lunatic  in  these  acts  includes  any  person  foimd,  by  inquisition,  idiot, 
lunatic,  or  of  unsound  mind. 
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worked  by  means  of  a  pit  in  adjoining  land.      Part  of  the     Chap.  IX. 
estate  was  mortgaged,  and  the  mortgagee  was  in  possession. 


The  income  of  the  lunatic  was  much  reduced,  and  there  were 
oth^r  debts  which  could  not  he  satisfied.  The  committee,  there- 
fore, agreed  with  the  owner  of  the  adjoining  land  to  work  the 
coal.  The  Master,  who  was  attended  by  the  next  of  kin, 
reported  in  favour  of  the  proposal.  Lord  Eldon,  on  confirming 
the  report,  said  the  circumstances  were  singular.  The  next  of 
kin  had  an  interest  that  the  coal  should  be  worked.  The  heir- 
at-law  had  no  interest,  there  being  remainders  over.  It  might 
be  done ;  it  was  like  cutting  timber  {y). 

The  Leases  and  Sales  of  Settled  Estates  Act,  1877  (40  &  41  Settled 
Yict.  c.  18),  s.  49,  provides  for  the  consents  and  notices, to  be  ^|t^*esAot, 
given  by  or  to  infants,  idiots,  and  lunatics,  in  leases  and  sales  of 
settled  and  unsettled  estates :  it  is  necessary  that  the  guardian 
or  committee  should  have  the  special  direction  of  the  Court, 
where  the  infant,  or  idiot,  or  lunatic,  is  tenant  in  tail. 

Such  is  a  general  outline  of  the  law  with  respect  to  persons  Power  to  lease 
who  may  grant  leases ;  and  it  is  almost  superfluous  to  add  that  to^^Int^a  ^'''^ 
similar  rules  are  applicable  to  licences  to  work  mines.  A  licence  licence. 
for  lives  or  years  is,  in  effect,  in  many  cases  a  limited  lease. 
The  grant  of  a  Kcence  is  only  the  grant  of  a  smaller  interest 
than  that  which  might  have  been  passed  by  the  lessor.  He 
might  have  demised  the  mines  themselves,  and  the  liberty  to 
work  would,  of  course,  have  been  included  in  such  a  demise. 
Therefore,  in  granting  a  licence,  the  lessor  has  only  effected  a 
pro  tanto  execution  of  his  power,  which  he  may  legally  do.  It 
is  admitted,  that  a  lessor  may  demise  for  a  shorter  term  than 
that  allowed  by  the  power.  The  grant  of  a  licence  would 
amount  to  a  similar  execution  (s).  However,  as  some  doubt 
appeared  to  attach  to  the  question,  whether  a  person  empowered 
to  lease  might  exercise  his  power  so  as  to  grant  a  licence,  it  was 
enacted  with  respect  to  aU  lessors  under  the  statute  of  Henry,  or 
any  oliher  statutes,  that  leases  of  any  incorporeal  hereditaments 
shall  be  good  and  effectual  {a). 


Stjb-Sect.  2. — Leases  under  Eaypress  Powers. 

We  may  now  proceed  to  consider  the  cases  of  those  who  are 
enabled  expressly  to  deniise  for  a  period  beyond  the  duration  of 

(y)  Ex  parte  Tabbert,  8  Ves.  428.       BlaokwaU  Eail.  Co.,  2  Eq.  Eep.  1172; 
See  Oxenden  v.  Compton,  2  Ves.  72.  24  L.  J.,  N.  S.,  C.  0.  417. 

(a)  See  Pinchia  v.  The  Loudon  and  («)  5  &eo.  3,  o.  17. 
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Chai'.  IX.  their  own  estate  in  tlie  lands,  or  although  they  have  no  estate 
Sect.  3.  .i        •        ,     ii 
therein  at  all. 


Powers  in  In  all  well-drawn  settlements  and  wills,  which  are  designed 

andTviS.^  to  confer  limited  ownerships,  as  for  Hfe  or  in  tail,  and  which 
comprise  any  mines  which  have  heen  worked,  or  which  may 
hereafter  be  considered  likely  to  be  worked,  it  is  usual  to  insert 
powers  to  demise  the  miaes,  with  full  liberty  to  search  for  and 
work  them.  Sometimes  there  is  a  power  to  grant  leases  of 
waste  lands,  with  power  to  dig  for  clay,  gravel  and  soil  for 
making  bricks  or  tiles,  with  a  reservation  of  the  other  minerals, 
which  are  empowered  to  be  demised  in  the  usual  way. 
Ordinary  The  ordinary  power  to  grant  leases  for  twenty-one  years  may 

mines.  extend  to  opened  mines,  for  the  mines  form  part  of  the  lands 

conjprised  in  the  settlement;  and  it  has  been  expressly  held, 
that  they  may  be  demised  under  a  power  by  the  description 
of  manors,  lands  and  tenements  {b).  These  powers  generally 
require  the  lessees  not  to  be  made  dispunishable  for  waste — a 
condition  which  will  prevent  a  lease  of  mines  which  are  un- 
opened. If,  however,  such  a  condition  was  not  required  by  the 
terms  of  a  settlement,  and  there  were  no  other  expressions  tanta- 
mount to  debar  a  lessee  from  committing  waste,  the  power 
would  also  extend  to  unopened  mines. 

It  frequently  happens  that  under  the  usual  leasing  powers  for 
twenty-one  years,  an  exception  of  the  mines  is  required  to  be 
made.  Of  course  this  exception  should  be  properly  inserted  in 
the  lease.  In  one  case,  the  leases  were  required  to  be  made,  so 
as  the  "ancient  reservations  should  be  thereby  reserved."  A 
point  was  raised  with  respect  to  the  mines  which  were  not 
reserved  or  excepted  in  the  language  of  the  old  leases.  The 
exception  was  supported  by  its  corresponding  with  an  old  lease 
in  substance,  though  not  in  the  exact  words.  But  it  was  stated 
by  the  Court  to  be  questionable  if  a  lease  made  between  the  old 
and  the  new  leases  contained  the  proper  exception.  In  the 
former,  the  exception  was  of  aU.  mines  and  quarries  of  stone  and 
slate  and  all  other  mines  whatsoever.  In  the  latter,  it  was  of 
all  mines  of  tin,  toU  tin,  tin  works,  copper,  lead,  and  all  other 
mines,  minerals  and  metals  whatsoever.  Both  leases  agreed  in 
excepting  all  mines.  But  the  first  lease  excepted  only  quarries 
of  stone  and  ^late,  and  the  second  excepted  all  minerals,  so  as 
to  include  all  quarries  of  aU  minerals  (c). 
Extent  of  Powers  to  grant  mining  leases,  of  course,  vary  with  the  iaten- 

pen^^L    ^'  *^°^^  ^^  ^^  parties,  and  are  sometimes  imperfectly  expressed. 

(S)  Campbell  v.  Leach,  Amb.  748.  .  (e)  Doe  d.  Douerlas  v.  Lock,  1  Ad. 

&  Ell.  705. 
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Some  useful  forms  are  given  in  the  precedents  in  the  Appendix  I.  Chap.  IX. 
at  the  end  of  the  volume.  The  power  is  extended  to  the  present  ^°^"  " 
possessor,  and  after  his  death  to  all  persons  who  may  he  for  the 
time  heiag  entitled  to  the  possession,  if  such  persons  are  of  full 
age,  and  if  not,  to  the  guardians  or  general  trustees  during  their 
minority.  The  power  is  to  grant  all  the  mines  and  quarries 
within  the  lands,  either  opened  or  unopened,  with  any  land 
which  it  may  be  expedient  to  demise  along  with  the  mines  for 
the  advantageous  working  of  them.  The  term  varies  consider- 
ably, depending  both  on  the  nature  of  the  mineral  arid  the  state 
of  the  works;  but  in  general,  it  is  for  a  term  not  exceeding 
sixty-one  years.  The  power  authorizes  full  liberty  to  work  the 
mines,  to  sink  shafts,  erect  furnaces,  engines,  workmen's  houses, 
and  other  buildings,  and  to  use  all  other  lawful  means,  as  well 
for  finding  and  getting  the  minerals  as  for  efEectually  washing 
and  separating  them  from  the  soil  or  other  substances ;  to 
cleanse  tlie  mines  from  water,  and  supply  them  with  pure  air; 
to  use  sufficient  room  on  the  surface  for  placing  or  heaping  the 
minerals,  earth  and  rubbish;  and  also,  full  liberty  to  erect 
smelting  mills  and  furnaces  for  reduciag  and  refining  any  of 
the  metaUic  ores;  to  make  and  use  all  sufficient  and  usual  ways, 
railroads  and  other  roads  for  taking  away  the  produce  of  the 
mines,  and  generally  to  make  use  of  all  such  means  as  are  usual 
and  proper  ia  similar  cases,  for  effectually  carrying  on  the 
adventure.  The  conditions  to  be  observed  in  granting  such  a 
lease  are,  that  the  best  or  most  approved  yearly  rents,  tolls  or 
duties  that  can  be  reasonably  obtained  should  be  reserved  in  it, 
without  fine;  that  there  be  contained  a  power  of  re-entry  on 
non-payment  of  the  rent  or  non-performance  of  the  conditions  on 
the  part  of  the  lessees;  that  counterparts  shall  be  executed  by 
the  lessees,  and  that  they  shall  enter  into  covenants  and  agree- 
ments for  payment  of  the  rent,  and  for  the  proper  working  and 
management  of  the  mines,  works  and  property. , 

It  has  been  remarked  before,  that  the  full  liberty  to  work  utility  of  a 
mines  will  be  incident  to  a  demise  of  mines,-  and  that,  in  fact,  ^If^g^^J^ 
all  the  necessary  rights  and  privileges,  which  are  fairly  required 
by  a  lessee  to  avail  himself  of  the  grant,  will  be  presumed  by 
law.  The  same  principle  will  apply  to  the  creation  of  a  power. 
But  in  the  forms  above  referred  to,  it  will  be  seen  that  the 
power  to  lease  mentions  many  rights  which  would  not  be  inci- 
dent to  such  a  grant,  and  which  are  not  strictly  necessary  for 
giving  effect  to  it;  and,  in  fact,  it  is  of  great  importance  to  see 
that  the  original  power  is  not  defective  in  withholding  any  of  the 
additional  privileges  which  may  reasonably  be  required  by  lessees. 
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Chap.  IX. 
Sect.  3. 


The  formali- 
ties to  be  ob- 
served ia  the 
exercise  of 


powers. 


(1.)  Heredita- 
ments to 
■which  power 
extends. 


"UeuaUy  let- 
ten," — mean- 
ing of. 


If  there  is  no  source,  there  can  he  no  stream ;  and  a  lessor  may  thus 
be  precluded  from  giving  to  his  lessees  privileges,  the  exercise  of 
which  might  confer  an  equal  benefit  upon  both,  and  without  which 
the  miaes  might  perhaps  he  dormant  tOl  the  whole  property  should 
become  unfettered  from  the  chains  of  the  defective  settlement. 
Express  provision  shotdd,  therefore,  in  most  cases,  be  made  for  the 
exercise  of  those  rights  which  may  not  be  presumed  bylaw,  and 
which  the  particular  exigencies  of  the  adventure  may  demand.  It 
may  often,  for  instance,  be  highly  advisable  to  give  extraordinary 
powers  with  respect  to  the  manufacture,  smelting  or  final  prepara- 
tion of  the  article  for  the  common  market.  The  donee  of  the  power 
will  still  be  at  liberty  to  exercise  his  discretion  whether  he  will 
pursue  the  power  to  its  full  extent,  and  avail  himself  of  his :  entire 
authority.  Of  course,  there  are  frequent  occasions  where  it  may 
be  imprudent,  not  only  for  the  lessor  to  exhaust  his  whole  power, 
but  for  the  donors  to  authorize  any  particular  acts. 

Lands  were  devised  to  trustees,  in  trust  to  pay  rents  to  C.  for 
life,  but  subject  to  waste,  "for  digging  or  getting  any  coal  opened 
or  to  be  opened  otherwise  than  under  the  power  thereiaafter 
given,"  with  remainder  to  P.  for  life,  and  other  remaiuders  over. 
The  power  authorized  the  person  or  persons  (except  C),  who, 
by  virtue  of  the  limitations,  should,  for  the  time  being,  be  seised 
of  or  entitled  to  the  actual  freehold  of  the  premises,  or  to  the 
rents  thereof,  to  grant  leases  of  the  mines.  It  was  held,  that  the 
trustees,  who  had  the  legal  estate  during  C.'s  life,  could,  during 
his  Ufe,  grant  leases  of  the  coal  mines  (d). 


When  miniiig  leases  are  granted  under  powers,  it  wiU  be 
readily  seen  that  it  is  of  great  consequence  to  attend  to  their 
proper  execution.  It  would  be  iuconsistent  with  the  object  of 
this  work  to  enter  into  the  general  law  concerning  the  execution 
of  powers  (e).  But  it  will  be  proper  to  discuss  sevei;al  subjects 
connected  with  our  immediate  purpose, — Istly.  "What  may  be 
demised.  2ndly.  For  what  term.  3rdly.  Leases  in  reversion 
and  by  way  of  future  iuterest.  4thly.  The  rent.  5thly.  The 
covenants  and  conditions  to  be  observed. 

Firstly :  It  should  be  seen  that  the  power  certainly  extends  to 
the  hereditaments  proposed  to  be  demised;  as,  for  instance,  td 
uaopened  mines,  if  the  mines  are  not  expressly  mentioned. 
Sometimes  the  power  is  restricted  to  lands  mually  ktten  or.  com- 
monly letten.  It  has  not  been  decided  what  precise  period  will 
answer  this  description;   but  it  has  been  held,  that  land  not 


[d)  Leigh  ii.  Earl  of  Baloarras, 
Com.  B.  Rep.  849. 


(e)  See  Sugden  on  Powers,  Chance 
on  Powers,  and  Farwell  on  Powers. 
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demised  witMn  twenty  years  was  not  within  such  a  power  (/),  Chap.  rs. 
and  it  is  probable  that  that  period  may  be  fixed  as  the  limit,  as,  ^'"'  " 
We  have  already  seen,  it  has  been  fixed  for  the  same  purpose 
by  the  enabling  statute  of  Henry.  One  letting  will  be  suffi- 
cient (g),  and  it  may  have  been  by  deed,  or  by  parol,  and  not 
only  for  ySars,  hut  from  year  to  year,  or  at  will  {h) .  A  covenant 
to  stand  seised  has  been  held  to  be  a  sufficient  letting  («'). 

When  there  is  a  general  power  to  lease  lands,  and  the  reser- 
vation of  rent  is  directed  to  be  made  with  reference  t6  the 
amount  obtained  in  previous  lettingSj  it  has  been  held,  that  the 
power  may  be  exercised  with  respect  to  lands  which  have  not 
been  let  at  all  within  the  period,  and  with  the  reservation  of 
any  amount  of  rent  {k).  The  rule  is  thus  expressed  by  Lord 
H61t:-^If  a  man  hath  a  power  reserved  to  biTn  of  making  leases 
of  two  things,  and  a  qualification  is  annexed  to  the  power  which 
cannot  extend  to  one  of  these  things,  he  may  make  a  lease  of 
that  thing  without  any  regard  to  the  qualification  (l). 

This  rule,  however,  is  not  applicable  when  the  nature  of  the  When  un- 
property  would  seem  to  iinply  the  intention  of  the  parties  not  to  as  open'^^es 
authorize  a  lease.     Thus,  a  mansion-house  (m),  also  tithes  always  comprised  in 
held  by  the  possessor  of  the  estate  (w),  have  been  decided  not  to  ^hennot! 
he  within  such  a  power.     No  decision  has  taken  place  with 
respect  to  mines.     If  an  express,  power  to  demise  mines  direct 
the  lessee  not  to  be  made  dispunishable  for  .waste,  the  condition 
will,  it  seems,  be  repugnant  and  void,  and  the  power  may  be 
exercised  with  respect  to  all  mines  as  weU  unopened  as  opened  (o) . ' 
But  in  a  case  of  a  lease  of  land,  containing  open  mines,  the 
mines  were  not  mentioned  at  all  in  the  power,  either  opened  or 
unopened,  and  were  only  mentioned  among,  the  general  words 
previously  contained  in  the  parcels  of  the  settlement,  it  was 
held,  that  the  condition,  that  no  lessee  should  be  made  dis-. 
punishable  for  waste,  was  not  deprived  of  its  effect — ^inasmuch 
as  such  a  power,  like  a  lease  of  land  containing  only  open  mines, 
could  not  authorize  the  working  of  unopened  mines,  but  would 
only  operate  on  the  mines  that  had  been  opened  (jj). 

(/)  Tristram  v.  Lady  Baltinglass,  (l)  Winter  v.  Loveday,  Com.  Eep. 

2  Jo.  27;  Vangh.  28 ; .  1  Freem.  23.  36,  40 ;  Carth.  427  ;  LordEaym.  261 ; 

iff)  YaUgli.  28 ;  T.  Jones,  27.  R-eem.  507 ;  2  Salk".  537. 

(A)  Co.  liitt.  44i)vDeanandChap-  ,   (m)  Bagot  v.  Oughtop,  Port.  332; 

ter  of  Worcester's  case,  6  Eep.  37;  8  Mod.  249. 

Baugh  V.  Haynes,  Cro.  Jac.  76.  («)  Pomery  v.  Partington,  3  T.  R. 

(i)  Jiight  d.  Basset.  ■!;.  Thomas,  Bl.  665. 

Eep.  446 ;  Burr.  1441.  '        '  ■  (o)  Campbell  «>.  Leach,  Amb.   748 ; 

(A)  Comberford's  case,  1  Eol.Abr.  Daly  ii.  Beckett,  24  Beav.  114.     See 

262,   1.    6 ;    Wakeman  v.   Walker,    1  remarks  on  this  case,  in  Olegg  v.  Eovf- 

Freem.  413  ;    1  Ventr.   294  ;    2  Lev.  land,  infra. 

150;    3  Keb.  544,  595;  Goodtitle  d.  {p)  Olegg  v.  Rowland,   35  L.   J., 

Clarges  v.  Funucan,  Doug.  565.  Ch-.  396. 
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Chap.  tx.        The  ordinary  power  to  lease  the  surface  will  not,  it  seems, 


'  authorize  the  demise  of  a  wayleave  (q). 


It  has  been  held,  that  a  lease  under  a  power  may  authorize 
the  grant  of  a  right  of  out-stroke,  or  licence  for  working  the 
coal  of  other  owners  {r). 
Morris  v.  2%e  A  power  ia  a  settlement  authorized  a  lease  of  coal  miaes, 
mSry  Co.,—  with  all  such  powers,  authorities,  accommodations,  liberties  and 
particular  privileges  as  should  be  necessary,  or  were  usually  contained  in 
workiag.what  Uascs  of  collieries  or  mines  m  the  county,  place  or  neighbourhood 
m^r'^eneral  '^^'^'^^  '^'^  mines  demised  were  situate,  for  seeking,  mining, 
power.  workiag,  drawing,  taking  and  carrying  away  the  coals.    A  lease 

of  coal,  imder  the  power,  authorized  the  lessees  to  seek  for  and 
work  the  coal,  and  also  to  build  and  set  up  aU  such  engine- 
houses,  machine  offices,  workshops,  workmen's  cottages,  stables, 
buildings  and  accommodations  as  should  be  bond  fide  necessary 
or  proper  for  the  due  prosecution  of  the  works  and  premises, 
with  liberty  to  dig  and  use  stones,  slates  and  brick-earth  and 
materials  required  for  the  collieries,  buildings  and  works.  The 
lessees  built  several  workmen's  cottages  on  the  estate  for  the 
miners.  In  an  action  of  ejectment  brought  against  the  lessees, 
it  was  contended,  that  the  lease  was  not  a  due  execution  of  the 
power.  The  jury  found  that  the  power  to  build  cottages  in 
conyenient  places  was  necessary  and  usual.  It  was  held  by  the 
Court  of  Exchequer,  that  the  lease  was  not  absolutely  Yoid,  but 
that  it  depended  on  the  questions  which  had  been  found  by  the 
•jury,  and  was  therefore  Talidi  This  decision-was  confirmed,  on 
appeal  (s). 
When  pro-  In  a  settlement  of  personal  property,  it  was  covenanted  to 

"Dfirtv  SUDlfiCt  J.         J.  •/  ' 

to  covenant  to  settle  aU  future  property  on  the  same  trusts,  and  subject  to  the 
prised'L''"™'  ®^™®  powers,  or  as  near  thereto  as  the  nature  and  tenure  of  the 
power.  property  would  admit.     Freehold  property  afterwards  became 

subject  to  the  covenant.  The  prior  owner  had  granted  mining 
leases;  but  the  mines  had  never  been  effectually  worked  under 
them.  It  was  held,  that  a  power  to  grant  mining  leases  should 
be  inserted  in  the  new  settlement  (f). 

Any  royalty  reserved  by  a  lease  under  a  power,  even  if  con- 
sisting of  part  of  the  produce  of  the  mine,  will  be  considered  as 
rent,  and  not  as  corpus,  and  may  be  received  by  a  tenant  for 
life  («t),  unless  the  power  should  otherwise  provide. 

(?)  Eicketts  v.  BeU,  1  De  G.  &  S.  liery  Co.,  3  Hurl.  &  N.  885 ;  27  L.  J., 

335.  Exch.  480 ;  28  Ibid.  119.     SeePearge 

()j  Jegon  V.  Vivian,   1  Law  Rep.,  v.  Baron,  Jao.  158. 

C.  P.  9  ;    35    L.    J.,   C.   P.   73  (per  («)  Scott  v.  Stewart,  27  Beav.  367. 

,!'  P-  '•'■)•  W  ^%  «•  Beckett,  24  Bear.  114. 

(s)  Morris  v.  The  Ehydydefed  Col- 
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If  the  demesnes  of  a  manor  are  excepted  in  a  leasing  power,     Chas.  IX. 
copyholds  will  be  within  the  exception;  and  it  was  held,  with        ^™'   ' 


apparent  reason,  hy  one  indEre,  that  even  if  demesne  lands  had  Copyholds  not 

7  1  1  ■,     -,  1-1,1  ,11   iisually  oom- 

not  been  expressly  excepted,  the  power  would  not  have  extended  prised  in  the 
to  copyholds,  without  the  express  words  of  the  parties,  hecause  vo^ev. 
the  tenure  would  be  destroyed,  and  the  lands  disfranchised,  by 
the  exercise  of  the  power  {i)). 

Secondly:  The  demise  must  not  exceed  the  term  marked  out  (2.)  The  term 
for  its  limit.  ^^^,Zl 

A  power  to  lease  for  lives  will  not  authorize  a  lease  for  years 
determinable  upon  lives.  But  if  the  power  express  that  a  lease 
shall  not  exceed  three  lives  or  twenty-one  years,  a  lease  for  any 
term  of  years  determinable  upon  not  more  than  three  lives  will 
be  supported  («).  On  the  other  hand,  a  power  to  lease  for  any 
period,  not  exceeding  twenty-one  years,  or  for  lives,  not  exceed- 
ing three,  will  authorize  a  lease,  either  for  years  or  for  lives, 
but  not  a  lease  for  years  determinable  upon  lives;  for  the 
former  part  of  the  clause  is  express  that  the  lease  shall  not 
exceed  twenty-one  years  (y).  Clauses  of  this  kind  are  generally 
construed  in  distinct'  parts  of  a  sentence,  so  as  to  authorize  the 
creation  of  several  terms.  For  instance,  the  expressions  "  or  for 
thirty  years,  or  for  any  other  number  of  years  determinable 
upon  three' lives,"  will  authorize  powers  to  lease  for  thirty  years 
absolutely,  or  for  any  other  term  determinable  upon  Kves  {%). 

A  power  to  lease  for  twenty-one  years  would,  if  exiercised.  Whether  and 
create  a  term  which  could  not  be  rendered  void ;  but  if  it  were  for  i/y^i^aHe^'™ 
any  term  not  exceediag  twenty-one  years,  the  term  might  be 
made  to  cease  at  the  option  of  the  lessor  (a). 

It  has  now  been  decided  that,  by  a  lease  under  a  power  not 
to  exceed  a  certain  number  of  years  in  the  creation  of  the  term, 
the  lessee  may  be  made  to  elect  to  put  an  end  to  the  tenancy  (5). 

The  construction  of  a  power  will  be  determined  according  to 
the  intention. of  the  parties;  and  a  power  may  be  either  enlarged 
or  restrained  by  the  context  (c).  A  power  may  be  restrained  to 
any  extent,  compatible  with  the  general,  rules  "of  law,  and  its 
exercise  may  be  incumbered  with  any  formalities ;  but  unless 
it  is  restrained  by  a  sound  construction  of  the  whole  instru- 

(»)  Winter  v.  LoTeday,  Garth.  428,  (a)  Cardigan    (Earl)   v.   Montague, 

per  Rokeby,  J.  Eeg.  Lib.  A.  1754,  fol.  406.     See  Sng. 

(x)  Whitlook's  case,   8  Eep.   69  b.  on  PoT^ers,  Appendix,  No.  14. 

1  BroTral.    169;    Battle  v.   Popham,  (i)  Muskerry  v.  Chinnery,  Lloyd  & 

Str.  992  ;  Cunn.   102 ;  Churchman  v.  Goold,  Rep.  temp.  Sug;  185  ;  7  Cla.  & 

Harvey,  Amb.  336.  Fin.  1 ;  Maol.  &  Rob.  493 ;  2  Jebb  &  S. 

M  Roe  V.  Prideaux,  10  East,  158.  300  ;  Sugd.  Treat.  H.  of  L.  472. 

(2)  See  Winter  v.  Lovedaj,  1  Com.  («)  Talbot    v.   Tipper,    SMn.    427 ; 

37 ;  Lutwioh  v.  Piggot,  3  Mod.  268.  Muskerry  v.  Chinnery,  supra. 
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Chap.  IX.    ment,  it  3nay  he  imliiiiited;  for  cuius  est  dare^  ejus  est  et  -dis- 

ponere(d). 

A  less  term  The  donee  of  a  power  to  lease  for  a  certain  number  of  lives,  or 

thoriz*^^— i^"  years,  may  always  exercise  the  power  for  a  shorter  period;  that 

good.    '         is,  he  may  create  a  less"  interest  of  the  same  nature  than  what 

might  he  warranted  hy  the  authority;  as  if  the  power,  he  for 

three  lives,  he  may  lease  for  two  lives,  or  if  for -twenty-one 

years,  he  may  demise  for  ten  years  (e). 

A  greater  A  lease  which  exceeds  the  term  authorized  hy  the  power  will 

iu™o^^*^-  be  void  at  law  (/).     But  it  wiU  he  supported  in  equity  for  so 

is  bad  at  law,  much  as  is  warranted  by  the  power  {g). 

in  equity.  In  a  wOl,  wMch  limited  an  estate  in  strict  settlement,  there 

was  a  power  for  a  tenant  for  life  "to  work  or  contract  for,  lease 
or  let  out  to  be  worked  "  aU  the  coal  and  other  rainerals,  The 
tenant  for  life  was  directed  to  apply  all  the  profits  to  the  pay- 
ment of  the  testator's  debts,  and  lay  out  the  residue  ia  the 
purchase  of  estates  to  be  settled  to  the  same  uses.  A  lease  of 
mines  for  sixty  years  was  granted  under  this  power,  and  the 
tenant  for  life  died  soon  afterwards..  The  Court  of  Common 
Pleas  was  equally  divided  on  the  question,  whether-  the  power 
authorized  a  lease  for  an  unlimited  term,  in  a  fiduciary  sense,  or 
only  for  the  life  of  the  tenant  for  life  (A) .  Upon  appeal,  it  was 
ultimately  held  in  the  House  of  Lords  that  the  latter  view  was 
correct  (*'). 
(3.)  Leases  in      Thirdly :  Powers  of  leasing  are  generally  so  framed  as  to 

remainder  or  tth  jr-n  •  •  ^  <•    e  i_ 

reversion,—  exclude  the  grant  oi  a  lease  m  reversion  or  by  way  of  future 
what  are,  and  interest ;  but  it  occasionally  happens  that  the  intention  of  the 
guished  from  Settlor  may  contemplate  the  creation  of  a  reversionary  iutere^t 
leMes"™        as  well  as  of  an  interest  in  immediate  possession. 

A  lease  is  said  to  be  in  futwro,  or  by  way  of  future  interest, 
when  it  is  made  to  commence  at  a  future  day,  and  without 
reference  to  any  subsisting  interest.  It  is  said  to  be  granted  in 
reversion,  or  in  remainder,  when  it  is  to  begin  after  the  regular 
determination  of  a  prior  interest;  and  a  lease  which  is  made  to 
run  during  the  existence  of  a  subsistiug  interest,  but  which 
confers  no  present  possession  tUl  the  determination  of  the  former 
one,  is  called  a  concurrent  lease.  A  lease  by  way  of  future 
interest  for  years  will  thus  be  concurrent  with  respect  to  the 

[d)  Mountjoy's  case,  5  Eep.  3  b;  {g)  Parry «. Bowen,  3  Chan. Eep.  6 ; 
Att.-Gen.  v.  Moses,  2  Madd.  294,  and  Pitt  v.  Jackson,  2  Bro.  54  ;  Campbell 
cases  last  cited.  v.  Leach,  Amb.   740  ;    Alexander  v. 

(e)  Carter  v.  Claycole,  1  Leon.  308  ;  Alexander,  2  Ves.  645. 

Bndg.  by  Ban.  91,  603  ;  Isherwood  v.  {h)  .Tegon  v.  Vivian,  35  L.  J.,  C.  P. 

Oldknow,  3  Mavd.  &  Sel.  382 ;  Cardigan  73 ;  1  Law  Rep.,  C.  P.  9. 

V.  Montague,  supra.  (j)  L.  E.,  3  E.  &  I.  App.  285. 
(/)  Eoe  V.  Prideaux,  10  East,  158. 
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time  molTided  tdtli  in  it  and  the:  subsisting  lease,  and  it  mil  be     Ohii>.  DC. 
in  reversion  witli  respect  'to  the  time  embraced  by  it  after  the        ^"'"   " 


expiration  of  the  former  interest.  But  as  a  lease  for  life  confers 
a  freehold  estate,  and  cannot,  therefore,  be  granted  by  way  of 
future  interest,  it  can  necessarily  take  effect  only  as  a  con- 
current lease,  and  must  have  a  present  commencement.  If  the 
prior  lease  be  for  years,  another  lease  for  life  may  be  granted 
immediately,  but  with  the  possession  postponed;  but  if  ;the  prior 
lease  be  for  life,  no  other  lease  for  life  can  be  granted  till  the 
first  lease  is  determined  {j) ;  yet  a  lease  for  years  determinable 
upon  lives  may  be  granted  iji). 

A,  concurrent  chattel  lease  is  good,  if  the  inheritance  is  not 
charged  iu  the  whole  with  a  larger  term  than  is  authorized  by 
the  power  {I). 

A  general  power  of  leasing  for  a  certain  number  of  years,  Leases  in  pos- 
without  expressly  particulaoizing  leases  iu  possession  or  reverr  usual'class  of 
sion,  will  only  enable  the  grantor  of  the  power  to  grant  a  lease  lease,  and 

>  "/VTPjl  '  ljl  •  l63iS6S  UL  16" 

m  possession  (m) .    it  the  power  is  expressly  to  lease  m  posses-  version  or  re- 
sion,   a  lease  in  reversion  will  be  excluded  by,  implication,  mamdernot 

^  ./  i  ?  commonly 

although  the  lands  be  already  ia  lease  {n).  But  a  general  authorized. 
power  .to  demise  lap,d  in  lease  at  the  time  of  the  settlement  will 
authorize  a  lease  in  reversion,  if  such  an  extension  can  plainly 
be  implied  from  the  language  of  the  settlement;  as,  for  instance, 
from  the  apparent  intention  that  Kves  should  be  filled  up  as 
they  dropped  (o),  or  that  the  term  within  which  the  power  is 
restricted  is  to  be  reckoned  from  the  time  of  making  th^ 
demise  (j?) ;  or  if  the  land  be  in  lease  already,  and  there  is  only 
a  reversion  in  the  person  creating  the  power  {q). 

A  person  cannot  make  leases  of  the  same  land,  both  in  posses- 
sion and  in  reversion,  under  a  power  to  lease  in  reversion  as  well 
as  in  possession;  for  the  language  being  construed  upon  the 
maxim  reddendo  singula  singulis,  as  regards  the  words  of  rever- 
sion, the  power  will  be  confined  to  such  land  as  was  not  then  in 
possession  {r).  Neither  will  such  a  power  to  lease  lands  already 
leased  authorize  repeated  leases  in  reversion,  unless  the  inten- 
tion is  perfectly  clear  (s). 

{/)  Roe  V.  Prideattx,  10  East,  184.  &  0.  426. 

(A)  WMtlook's  case,  8  Eep.  70  b.  (o)  Coventry   i>.  Coventry,  1  Com. 

m  Eead  v.  Nash,  1  Leon.  147.  312. 

\m)  Lady    Sussex  -o.   Wroth,   Cro.  (i>)  Ibid.  ;   Marquis  of  Northamp- 

EBz.  6;   1  Leo.  35,  nom.  Leaper  v.  ton's  case,  Dyer,  357  a;  1  Kol.  Abr. 

Wroth;  Sheecomb  v.  Hawkins,  Cro.  261,  1.  15. 

Jao.  318  ;  Telv.  222 ;  1  Brownl.  148 ;  (?)  Harcourt  ».  Pole,   1  And.  273. 

Berry  v.  White,  Bridg.  by  Ban.  82.  See  Shaw  o.  Summers,  3  Moore,  196. 

(«)  Opy  tJ.'Thomasius,  1  Lev.  167;  {r)  Winter  v.  Loveday,  1  Com.  36, 

Raym.  132 ;  1  Keb.  778,  910  ;  1  Sid.  per  Holt. 

261 ;  Doe  d.  Sutton  ».,  Harvey,  1  Bam.  (s)  Bridg.  by  Ban.  101. 
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Cms.  IX. 
Sect.  3. 

Void  lease  im 
futaro, — not 
relievable  in 
equity. 


When  sui- 
render  of  old 
lease  is  im- 
plied. 


(4.)  Eack- 
rents,  and 
other  rents, — 
reservation  of. 


Wten  fines — 
i. «.,  pre- 
miums, may- 
be taken,  and 
when  not. 


If  a  lease  is  to  be  granted  in  possession,  a  lease  in  futuro  is 
.  absolutely  Toid(^);  and  if  it  be  made  to  begin  a  single  day 
after  the  date  of  tbe  deed  creating  it,  it  is,  both  at  law  and  in 
equity,  as  fatal  a  variance  as  if  made  to  begin  after  a  hundred 
years  (m).  But,  notwithstanding  the  earlier  authorities,  a  lease 
under  such  a  power  may  begin  from  "the  day  of  the  date"  (ar). 
But  the  usual  expression  of  "from  the  day  next  before  the  day 
of  the  date,"  should  not  be  departed  from. 

A  lease  will  take  effect  from  the  time  of  its  execution,  and 
not  from  its  date.  The  latter  date  is  primA  facie  evidence  of  the 
time  of  the  execution,  but  if  it  can  be  shown  that  the  deed  was 
executed  within  the  terms  of  the  power,  it  will  be  supported, 
notwithstanding  the  incongruity  of  date  {y). 

If  a  new  lease  be  made  to  the  person  in  possession  under  an 
old  lease,  it  will  operate  as  a  sm'render  in  law  of  the  old  lease, 
even  if  the  latter  lease  is  concealed,  and  is  not  referred  to  (z). 
But  this  operation  will  not  be  produced,  if  the  same  lease  does 
not  pass  all  the  interest  it  purports  to  pass,  or  at  any  rate  such 
an  interest  as  does  not  exceed  that  already  in  existence  («). 

Fourthly :  The  power  must  also  be  pursued  with  respect  to 
the  amount  of  rent  and  the  mode  of  reservation.  If  the  taking 
of  fines  on  renewal  be  authorized,  the  fines  will  be  considered  as 
part  of  the  annual  profit.  But  in  English  settlements,  the  taking 
of  a  fine  or  premium  is  usually  prohibited,  and  the  property 
directed  to  be  let  for  the  best  rent;  what  will  be  coiisidered  to 
amount  to  the  best  rent,  or  to  rack-rent,  or  any  proportion,  will 
be  a  question  of  fact  for  the  decision  of  a  jury;  and  the  best 
rack-rent  is  that  which  the  landlord  can  obtain  consistently  with 
securing  to  the  estate  a  substantial  and  beneficial  tenant  {b). 

In  such  cases  the  receipt  of  a  fine  will  be  fatal  to  the  lease  (c); 
but  the  mere  circumstance  of  the  tenant  being  willing  to  make 
improvements  will  not  vitiate  the  lease,  unless  collusion  or  a  fraud 
upon  the  power  can  be  shown  (d) ;  and,  on  the  other  hand,  the 
improvements  undertaken  by  a  tenant  will  not  authorize  a  lease 
at  an  undervalue  (e). 


{t)  PoUard  ».  GreeuvU,  1  Chan.  Cas. 
10;  1  Chan.  Rep.  185  ;  Doe «).  Calvert, 
2  East,  375. 

'(«)  Bowes  V.  E.  L.  "Waterworks, 
Jao.  374.     See  Eehef  Act,  infra. 

(x)  Pughii.Duke  of  Leeds, Cowp. 714. 

(y)  Campbell  ».  Leach,  Amb.  740 ; 
Doe  V.  Day,  10  East,  427;  Doe  r. 
Robson,  15  East,  32.  See  PoUard 
V.  G-reenvil,  1  Chan.  Cas.  10. 

(z)  Wilson  V.  Sewell,  1  Black.  617  ; 
Gumbrell  a.  Roper,  3  Bam.  &  Aid. 
711. 


(a)  Sug.  on  Powers,  vol.  ii.  p.  392! 

(4)  Wright  V.  Smith,  6  Esp.  203; 
Doe  d.  Lawton  v.  RadcHfle,  10  East, 
278  ;  Doe  d.  Rogers  v.  Rogers,  5  Bam. 
&  Ad.  755  ;  2  Nev.  &  M.  550  ;  CampbeU 
V.  Leach,  Amb.  740. 

(c)  Shannon  v.  Bradstreet,  1  Scho. 
&  Lef .  52  ;  Doe  i:  Rogers,  supra ; 
Doe  n.  RadclifiEe,  supra. 

{d)  Shannon  v.  Bradstreet,  supra. 

(«)  Roe  d.  Bulkeley  v.  Archbishop  of 
York,  6  East,  86 ;  Doe  d.  Griffiths  v. 
,  Lloyd,  3  Esp.  78. 
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The  receipt  of  fines  may,  however,  he  expressly  authorized  hy     Chap.  IX. 
the  settlement,  ia  which  case  the  Court  will  determine  the  proper        ^'^'   ' 
construction  of  the  power  (/). 

The  reservation  of  the  hest  rent  is  intended  for  the  protection 
of  the  remainderman  or  reversioner;  but  it  would  seem  that  the 
best  rent  must  also  be  reserved  to  the  grantor  (g^). 

In  a  power  to  grant  building  leases,  the  best  rent  must  be 
understood  to  be  calculated  with  reference  to  the  sum  to  be  laid 
out  by  the  tenant  in  improvements,  and  due  allowance  should  be 
made  for  the  repairs  to  be -made  by  the  tenant  (A).  Similar  prin- 
ciples appear  to  be  also  applicable  to  mines. 

In  old  powers,  the  rent  was  often  directed  to  be  the  ancient,  "Ancient  or 
,  1  ij-r  1  n  J  T-ij   accustomed 

or  accustomed  or  usual  rent,     in  such  cases,  the  rent  payable  at  rents,"— what 

the  time  of  the  creation  of  the  power,  or  the  last  rent,  will  be  the  ^'^®- 

amount  of  reservation,  which  must  not  be  diminished,  though  it 

may  of  course  be  increased  (»).     A  fine  may  be  taken,  if  such  a 

mode  has  been  sanctioned  by  invariajble  custom  (A). 

The  rent  need  not  be  payable  in  money;  and,  accordingly, 
upon  a  lease  of  mines,  a  proportion  of  the  produce  may  be 
reserved  (l). 

The  reservation  of  rent  must  be  stated  with  certaiaty  for  the 
information  of  those  in  remainder  (to).  But  it  does  not  foUow 
that  the  precise  sum  should  be  stated.  Id  certum  est,  quod  cerium 
reddi  potest.  Thus,  a  sum  varying  with  the  amount  of  minerals 
raised,  or  a  variable  quantity  of  the  minerals  themselves,  wOl  be 
sufficient  («).  But  under  a  power  to  reserve  the  accustomed  rent, 
one  kind  of  rents  cannot  be  substituted  for  another  (o)'.  , 

With  respect  to  the  mode  of  reservation,  the  same  compliance 
with  the  terms  of  the  power  must  also  be  observed. 

"When  the  usual  and  accustomed  rent  was  required,  it  was  Whether 
once  considered  that  lands  not  usually  let  together  could  not  be  ii^pe^^Ind 
joiaed  with  a  reservation  of  the  same  rent,  and  that,  viee  versd,  ■"'tether  they 
lands  usually  let  together  could  not  be  severed  in  demises  with  severed. 
a  proportionable  rent  for  each.    The  latter  question  has  been  set 


(/)  Muskerry    v.    Chumery,    Eep.  1441 ;  Black.  446 ;  Doe  d.  Newnham 

temp.  Sug.  185;  1  Eep.  temp.  Pliini.  v.  Creed,  4  Maul.  &  Sel.  371. 

195  ;  7  CI.  &  F.  1 ;  Maol.  &  Eob.  493;  (^)  Campbell  v.  Leach,  Amh.  740  ; 

,  2  Jehb  &  S.  300 ;  Sugd.  Treat.  H.  of  Baseett's  case,  cited  ibid.  748. 

L.  470.  (m)  Orby  v.  Mohun,  3  Chan.  Eep. 

(y)  Mountjoy'scase,  5Eep.  6  a,  6  b.  56;    2    Freem.   291;    2    Vem.    531, 


Doe  V.  Bettison,  12  East,   308,  542;  afBrmed  Dom.  Proc,  3  Br.  Pari. 

309,   per  Le  Blanc,  J.  ;  Shannon  v.  Cas.   nom.   Duchess  of  Hamilton  v. 

Bradstreet,  1  Scho.  &  Lef .  52.  Mordaunt,  248. 

(i)  Morrice  v.  Antrobus,  Hard.  325 ;  {»)  Lewson  v.  Piggot,  cited  3  Chan. 

3   Chano.    Eep.    66,    68,    78 ;   Doe  ».  Eep.  61. 

Creed,  4  Maul.  &  Sel.  371.  (o)  Mountjoy's     case,    6    Eep.    5; 

{/c)  Eight  d.  Basset  v.  Thomas,  Burr.  Moore,  197. 
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Chap.  IX; 
Sect.-  3. 


Separate 
powers  should 
be  executed 
separately. 


Campbell  v. 
Leach, — 
where  bad 
severable 
from  good. 


Cardigan 
{Earl)  V. 
Montague, — 
where  bad 
not  severable 
from  good. 


Tolson  y. 
Slieardl — 
difficulty  of 
leasing  at  one 
rent  two  dis- 
tinct trust 


at  rest  Iby  the  case  of  Doe  A.  Shrewsbury  v.  Wikon{n),  which  de- 
cided in  faYOTir  of  the  separation;  and  there  seems  to  he  no  good 
reason  for  supposing  that  a  contrary  principle  of  decision,  if 
occasion  should  call  for  it,  would  be  applied  to  the  former 
question. 

A  rent  to  be.  made  payable  yearly  will  be  well  reserved  if  the 
rent  is  to  be  paid  on  the  usual  rent  days  (o). 

Several  demises  may  be  comprised  in  one  deed,  but  the  reser- 
vations must  be  kept  distract  (jp) ;  and  when  diEEerent  lands  are 
thus  demised  under  separate  powers  which  are  to  be  executed 
with  different  formalities,  much  embarrassment  may  be  occar 
sioned  iu  determining  the  validity  of  the  lease. 

In  one  case  opened  and  unopened  mines  were  demised  by  one 
deed,  reserving  a  certain  proportion  of  the  mineral  produced. 
It  was  held,  at  the  Rolls,  that  the  power  did  not  extend  to  the 
unopened  mines,  and  that,  therefore,  the  whole  lease  was  void. 
But  upon  the,  appeal  it  was  held  otherwise.  For  the  two  objects 
were  separable,  and  the  rent  for  each  mine  was  ascertainable 
without  relation  to  the  other.  The  demise,  therefore,  at  any 
rate,  was  valid,  in  this  respect,  as  to  the  opened  mines  {q). 

It  has  frequently  been  decided,  that  if  one  entire  rent  is  re- 
served for  distinct  lands  which  are  not  both  within  a  power,  and 
which,  consequently,  require  to  be  ascertained  and  separately 
valued,  tbe  lease  cannot  be  supported  (r),  In  such  cases,  where 
the  ancient  rent  is  required,  and,  the  amotmt  is  reserved,  as  an 
entire  rent,  even  if  the  other  lands  gje  included  in  the  same 
power,  the  lease ,  is  bad,  both  because  it  tends  to  destroy  the, 
evidence  of  the  ancient  rent,  and  because  upon  an  apportionment 
the  ancient  rent  would  not  be  payable  for  the.la,n,d  anciently 
let  (s) .  It  is  quite  clear,  that  if  there  be  distinct  reservations  of 
the  several  sums  in  respect  of  the  different  lands,  none  of  the, 
preceding  objections  can  be  urged  {t).  '  ■       , 

However,  in  the  recent  case  of  Tolson  v.  Shear d  (u),  it  appealed, 
that  the,  trustees  of  a  wiU,  which  contained  devises  of  two  con- ; 
tiguous  estates  upon  distinct  trusts,  obtained  from  the  Court,  under 
sect.  10  of  the  old  Leases  and  Sales  of  Settled  Estates  Act  {x), 


(n)  5  Bam.  &  Aid.  363. 

(o)  5Bam.  &Ald.  363;  E.  •ji.'Weston, 
Lord  Eaym.  1198  ;  Campbell  v.  Leach, 
supra. 

(jo)  Doe  v.  Eendle,  3  Maul.  &  Sel. 
99  ;  Doe  d.  WOliams  v.  Matthews,  2 
Nev.  &  M.  264  ;  Doe  d.  Earl  of  Egre- 
mont  V.  Stephens,  6  Q.  B.  208 ;  1 3  L.  J. , 
N.  S.,  Q.  B.  350. 

(})  Campbell  u.  Leach,  Amb.  740. 

(r)  Earl  of  Cardigan  v.  Montague, 


Eeg.  Lib.  A.  1754,  fol.  406,  reported, 
in  Sug.  on  Powers,  Appendix,  No.  14  ;' 
Doe  V.  Lloyd,  3  Esp.  Ca.  78 ;  Doe  d. . 
Douglas  V.  Lock,  1  Ad.  &  Ell.  705. 

(s)  Coxe  V.  Day,  13  East,  118  ;  Doe 
V.  Bendle,  3  Maul.  &  Sel.  99 ;  Doe  v. 
Matthews,  5  Bam.  &  Ad.  298. 

(t)  Doe  V.  Eendle,  supra. 

(«)  25  "W.  E.  667. 

[x]  19  &  20  Vict.  0.  120. 


TRANSFERS   BY    WAY   OF   LEASE.  459 

powers  ('whicli  were  vested  in  the  trustees  or  trustee  for  the  time     Chap.  IX. 
being)  of  leasing  the  mines  with  the  consent  of  the  respective        ^^'   ' 


tenants  for  life  for  the  time  heing  in  possession.  The  trustees, 
with  the  consents  of  the  tenants  for  Ufe,  agreed  to  lease  the 
minerals  under  hoth  estates  to  the  defendants  for  fifty  years,  if 
the  sanction  of  the  Court  could  be  obtained,  and  if  not,  then  for 
forty  years,  at  entire  rents  per  acre  of  the  two  estates  treated  as 
one  property.  The  lessees  having  hesitated  to  complete,  the 
plaintiffs  (the  trustees)  claimed  specific  performance;  but  it  was 
held  by  the  Court  of  Appeal,  affixming  the  decision  of  HaU,  V.-C, 
that  specific  performance  must  be  refused,  as  insuperable  diffi- 
culties stood  in  the  way  of  authoriziug  a  joiat  lease  of  two  dis- 
tinct trust  estates,  not  merely  in  providing  that  the  lease  should 
iu  all  respects  be  equally  beneficial  to  both  groups  of  cestids  que 
trustent,  but  also  in,  at  all  times  subsequently,  persuading  the 
cestuis  que  trustent  for  the  time  being  that  such  a  lease  was  ia 
fact  and  contiuued  to  be  equally  beneficial  to  them. 

Fifthly:  It  has  been  seen,  that  in  powers  to  grant  mining  (5.)  The  cove- 
leases,  it  is  usually  required  that  the  lessee  should  covenant  for  "ondit^  re- 
the  payment  of  the  rent;  that  a  clause  should  be  inserted  for  quiied  by  the 
re-entry  in  default  of  payment,  or  on  breach  of  any  of  the  cove- 
nants on  the  part  of  the  lessee,  and  that  he  should,  execute  a 
counterpart  of  the  lease.     If  any  of  these  conditions  are  not  * 

complied  with  in  the  framing  of  the  lease,  it  will  be  void. 

The  niunber  of  days  during  which,  the  rent  being  unpaid,  a  Doe  d.,  Jersey 
power  of  re-entry  is  given,  is  usually  mentioned.     But  if  it  is  smith  —as  to 
not,  it  has  been  decided  in  a  great  case  in  the  House  of  Lords,  varying  and 
assisted  by  aU  the  judges,  reversing  the  judgment  of  the  Ex-  the  condition 
chequer  Chamber,  that  a  reasonable  time  and  reasonable  circum-  °*  le-entry. 
stances  may  be  introduced  into  the  clause  in  the  lease — as,  in 
that  case,  fifteen  days,  and  no  sufficient  distress, — and  if  a 
greater  length  of  time  be  expressed  in  the  power,  this  will  not 
prevent  the  introdnction  of  a  reasonable  qualification,  as  want  of 
sufficient  distress  (y).     The  words,  "after  reasonable  ciemand," 
may  also  be  inserted  (2).     In  a  late  case;  forty- two  days  were 
allowed,  urthe  absence  of  any  specified  "period  (a). 

If  the  clause  in  an  ordinary  power  for  twenty-one  years,  not  ex-  Rejection  of 
pressly  embracing  mines,  should  direct  that  the  lessee  be  not  made  TOn^tioM^ 
dispunishable  for  waste,  it  has  been  seen  that  the  lease  cannot 


Xp)  Doe  d.  Earl  of  Jersey  v.  Smith. 
7  Price,  281  ;  2  Brod.  &  Bing.  473 ' 
5  Maul.  &  Sel.   467;  3  Bligh,  290' 


331,  n.  ;  5  Moore,  346. 

(2)  Doe  i>.  Wilson,   5  Bam.  &  Aid. 
363. 


Hotley  V.   Scott,    Lofft,  '316;  "Lord       '  (<?) 'Doe  <?., Wythe «;.  Rutland,  2  Mee. 
TanierviUe  ■;;.  Wingfield,  2  Brod.  &      &  Wels.  661. 
Bing.   498;    7  Price,   343;  3  BUgh, 
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Chat.  IX. 
Sect.  3. 


Lease  void,  if 
requisite  cove- 
nants and 
conditions  not 
inserted. 


Doe  V.  Sand- 
ham, — effect 
of  unusual 
covenant. 


Question, — • 
wlietlier  and 
in  what  cases 
equity  will 
relieve  against 
defective  or 
excessive  exe- 
cution of 
power  of 
leasing  ? 


authorize  tlie  working  of  tmopened  miaes,  but  only  of  opened 
mines  (&) ;  but  if  the  mines  be  expressly  mentioned  in  the  power, 
it  will,  it  seems,  be  held  to  extend  to  all  mines,  and  the  words 
prohibiting  waste  will  be  considered  repugnant  and  void  (c). 

"When  a  counterpart  is  required,  the  lessee  should  obtain  a 
memorandum  of  its  execution  and  delivery  to  the  lessor,  to  be 
indorsed  on  the  lease,  and  signed  by  the  lessor  {d). 

In  the  case  of  The  Earl  of  Cardigan  v.  Montague  (e),  there  was 
a  power  to  lease  iron  works  mentioned  in  a  certain  deed,  for  such 
term,  and  under  such  rents,  covenants,  and  agreements  as  were 
therein  contained,  or  to  any  person  for  any  term  not  exceeding 
thirty-one  years,  so  as  upon  every  such  lease  there  should  be 
reserved  such  rents  or  payments,  or  more,  as  by  the  said  deed 
was  mentioned  and  agreed  to  be  reserved.  Proper  rents  and 
payments  were  reserved  iu  the  lease,  but  there  was  an  omission 
of  important  covenants  for  repairing  and  other  purposes,  which 
were  contained  in  the  deed  referred  to.  The  lease  was,  there- 
fore, declared  to  be  void. 

In  such  cases,  the  lease  must  not  contain  any  unusual  cove- 
nant on  the  part  of  the  lessor,  as,  for  instance,  a  covenant  to 
rebuild  in  case  of  fire,  or  the  lease  will  be  void  both  at  law  and 
in  equity  (/).  But  such  a  lease  is  only  void  when  it  purports 
to  bind  the  reversion  to  the  performance  of  an  improper  cove- 
nant. The  particular  donee  may,  of  course,  bind  himself  by 
such  a  covenant,  without  avoiding  the  lease  {g). 

All  such  usual  covenants  must  be  expressly  inserted  ia  the 
lease,  and  cannot  be  included  in  a  general  reference  to  the  words 
of  the  deed  (A). 

It  now  remains  to  be  seen,  ia  what  cases  the  defective  execution 
of  powers  of  leasing  will  be  aided  by  a  Court  of  equity;  for 
such  powers  are  not  held  to  receive  a  stricter  construction  than 
other  powers.    A  lessee  being  pro  tanto  a  purchaser  is  relievable.' 

It  may  be  laid  down,  as  a  general  principle,  that  no  private 
lessor,  however  wrongfully  he  may  have  exerted  his  power  of 
leasing,  or  whatever  the  penalties  or  forfeitures  he  may  incur  in 
consequence  thereof,  will  be  allowed  to  repudiate  his  own  lease. 

Thus,  a  tenant  for  life  made  a  lease  of  coal  mines,  the  conse- 
quence of  which  was  that  he  became  liable  to  forfeit  his  estate. 
Afterwards,  in  conjunction  with  the  remainderrnan,  he  filed  a 
bill  in  equity  to  restrain  the  lessee  from  working  the  coal,  alleg- 


es) Campbell  v.  Leach,  Amb.  740. 

\c)  See  supra ;  Winter  v.  Loveday, 
Gom.  Eep.  36,  40 ;  Carth.  427;  Lord 
Eaym.  261;  Freem;  507;  2Salk.  537. 

(d)  See    Sug.   on  Powers,   vol.   ii. 


p.  466. 

(e)  Supra,  p.  458  [r). 
if)  Does.  Sandham,!  T.E.  706. 
iff)  Doe«.  Bettison,  12  East,  305. 
(A)  3  Chan.  Eep.  76. 
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ing  that  the  lease  was  made  by  mistake,  and  was  a  forfeitiire  of     Ohas.  IX. 
his  estate.     But  it  was  observed  by  Lord  Loughborough,  that        ^°^'    " 
he  could  not  hear  a  man  coming  to  disaffirm  his  own  lease.     It 
was  coUusion  to  bring  forward  the  remaiaderman.     If  he  com- 
plained, he  must  file  a  bill  alone  (»). 

The  groimd  of  this  decision  seems  to  be  that,  as  the  remaiader- 
man might  have  taken  advantage  of  the  forfeiture  and  ejected 
the  lessee,  it  was  a  mere  colourable  and  also  ill-natured  pro- 
ceeding in  the  tenant  for  life  to  unite  with  bini  in  preventing 
the  lessee  from  taking  the  benefit  of  his  lease.  But  there  is 
nothing  in  the  decision  to  imply  that  such  a  lease  could  not  be 
relieved  against  on  the  ordinary  ground  of  mistake  iu  fact;  and 
of  course,  also,  the  remaiaderman  or  other  person  damnified  by 
the  lease  (always  exceptiag  the  lessor  himself),  or  the  person 
entitled  to  take  advantage  of  the  forfeiture,  could  in  a  very 
summary  way  put  an  end  to  the  wrongful  or  excessive  lease. 

But  a  defective  execution,  without  any  contract  to  execute 
a  power,  although  it  will  not  be  aided  against  the  person  who 
made  it,  will  bind  those  ia  remainder  (k). 

An  agreement  to  execute  a  power,  if  the  intention  is  suffix 
oiently  apparent,  and  reduced  into  writing,  will  be,  in  equity, 
blading  upon  those  ia  remaiader,  who  will  be  ordered  to  execute 
a  formal  lease;  and  this  iatention  may  be  expressed  either  by 
an  instrument  attempting  to  execute  the  power,  or  by  a  covenant 
to  execute  it,  or  by  a  wOl  desiriag  the  remainderman  to  create 
the  estate,  or  by  a  contract  not  under  seal,  or  by  letters. 

In  a  case  of  mines,  the  power  authorized  a  lease  for  twenty-  Seid  v. 
one  years.     A  lease  of  lead  miaes  was  granted,  in  1743,  for  that  ^ef  where"''*" 
period.     The  lessor  warmly  encouraged  the  prosecution  of  the  great  outlay 
works,  and  granted  another  lease  of  the  same  mines  to  the  same  excess  was 
lessee  in  March  1759,  for  twenty-six  years,  with  a  reservation  of  ^^^^7 '?  *^® 
one-eighth  of  the  produce.    The  lessee  and  a  co-partner  expended  term. 
upwards  of  33,000^.  upon  the  faith  of  the  renewed  lease.    A  bUl 
was  afterwards  filed  on  the  part  of  the  remaiaderman,  for  setting 
aside  the  last  lease,  as  contrary  to  the  power.     The  plaintiffs 
recovered  the  mine  ia  an  action  of  ejectment;  but  a  bill  was 
filed  by  the  lessee  to  have  the  benefit  of  the  lease,  as  far  as  it 
could  be  warranted  by  the  powers.     It  was  decided  by  Lord 
Chancellor  Apsley,  assisted  by  Grey,  0.  J.,  and  Smythe,  C.  B., 
that,  though  the  lease  was  bad  ia  law,  and  the  former  lease  was, 
not  actually  surrendered,  yet  the  new  lease  should  be  executed 
in  equity.    It  must  be  ujiderstood  that  the  p'arties  meant  to 

'  («)  Wentworth  ii.  Turner,  3  Ves,  3.  (i)  Blore  v.  Sutton,  3  Mer.  237. 
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Chap.  IX. 
Sect.  3. 


Eelief  under 
12  &  13  Vict. 
c.  26,— 
against  exces- 
siTe  and  de- 
fective leases 
under  powers. 


execute  It  legally.  The  lessees  had  laid  out  large  sums  in  leTels, 
.  and  ia  erecting  smelting  mills,  and  it  would  be  monstrous  not  to 
give  relief.  Under  a  power  of  leasing,  there  is  a  priority  given 
hy  settlement,  and  a  tenant  for  life  had  a  qualified  power  of  con- 
tracting to  hind  the  remainderman  (l). 

A  parol  contract  wiU  bind  the  remainderman  if  it  is  iu  part 
performed  by  the  intended  lessor,  and  if  the  lessee  is  suffered 
to  improve  the  estate  (m).  i 

When  the  power  is  attempted  to  be  exercised  by  a  formal 
instrument,  which  proves  to  be  defective,  the  execution  will  be 
equally  relievable — as,  when  three  vsdtnesses  are  required,  and 
two  only  attest;  or  it  is  not  otherwise  executed  conformably  to 
the  power  («). 

But  if  the  best  rent  is  not  reserved  by  a  lease,  or  a  fine  is 
paid,  or  the  lease  is  made  to  begin  ia  futuro,  or  if  the  interests 
of  the  remainderman  are  ia  any  manner  prejudiced,  or  any 
other  essential  formality  is  omitted,  and  all  these  acts  are  at 
variance  with  the  terms  of  the  power,  a  Court  of  equity  will  not 
relieve  ia  cases  of  contract  (o),  or,  in  fact,  in  any  case. 

When  a  lease,  purporting  to  be  made  under  a  power,  is  void 
for  an  insufficient  execution,  the  acceptance  of  rent  by  the  re- 
mainderman will  not  operate  as  a  confirmation,  but,  at  most, 
only  as  an  acknowledgment  of  a  subsistiag  tenancy  from  year 
to  year  (p). 

An  important  act  has  been  passed  for  granting  relief  against 
defects  ia  leases  under  powers.  When  a  lease  under  aay  power- 
is  invalid  by  the  non-observance  or  omission  of  some  condition 
or  restriction,  or  from  any  other  deviation  from  the  terms  of 
the  power,  and  the  lessee  has  entered,  such  a  lease  shaE  be  con- 
sidered in  equity  as  a  contract  for  a  grant,  at  the  request  of  the 
lessee,  of  a  valid  lease  under  the  contract,  except  so  far  as  any 
variation  may  be  necessary  imder  the  terms  of  the  power,  and 
all  persons  who  would  have  been  boimd  by  a  lease  lawfully 
granted  shall  be  boimd  by  such  contract.  But  no  lessee  shall 
be  entitled  to  the  variation  if  the  persons  bound  by  the  contract 
are  willing  to  confirm  it  without  variation.  When  a  lease  is 
invalid  by  reason  that  at  the  time  the  person  granting  it  could 
not  lawfully  grant  such  a  lease,  and  the  estate  of  the  grantor 
shall  have  continued  after  the  time  when  such  or  the  Eke  lease 


(Z)  Camptell  41.  Leach,  Amt.  740 ; 
Sug.  Powers,  Appendix,  No.  26. 

(m)  Styles  j).  CbWper;  3  Atk.  692,  " 
and  last   case;    Symons  v.   Symons, 
6  Madd.  207. 


(«)  Parker  v.  Parker,  GOb.  Eq.  Rep. 
168  ;  Cotter  v.  Layer,  2  P.  Wms.  623; 
Doe  {'.  Weller,  7  T.  E.-478. 

(0)  Camptell  v.  Leach,  snpra. 

b)  6  Ceo.  4,  c.  16,  s.  77  ;  7  Geo.  4, 
c.  57. 
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might  liave  been  granted  under  the  power,  the  lease  shall  take     Ohap.  IX, 


Sect.  3. 


effect  and  he  as  valid  as  if  it  had  heen  granted  at  such  last-men- 
tioned time.  When  a  vaJid  power  of  leasing  is  vested  in  any 
person  granting  a  lease,  and  the  lease  (by  reason  of  the  determi- 
nation of  the  estate  of  such  person  or  otherwise)  cannot  have 
effect  and  continuance,  independently  of  the  power,  the  lease  shall 
be  deemed  to  be  granted  in  the  intended  exercise  of  the  power, 
although  the  power  be  not  referred  to  in  the  lease.  The  act  is 
not  to  prejudice  the  rights  of  lessees  under  covenants  for  title 
or  quiet  enjoyment,  nor  'the  rights  of  the  lessor  in  respect  of 
any  breach  of  covenants  on  the  part  of  the  lessee.  The  act 
does  not  extend  to  any  lease  by  ecclesiastical  persons,  or  to  any 
possessions  of  any  college,  hospital  or  charitable  foundation, 
or  to  any  lease  surrendered  or  recovered  against  by  reason  of 
invalidity,  or  where  there  has  been  any  judgment  or  decree 
relating  to  its  validity  (g). 

By  aji  amending  act,  it  is  declared  that,  on  or :  before  the^  Amendiag 
acceptance   of  rent  imder  any  invalid  lease,  if  any  receipt,  o.  17  _re- 
memorandum  or  note  in  writing  confirming  the  lease  is  signed  speoting  the 
by  the  person  accepting  the  rent,  or  his  agent,  the  acceptance  of  iuyalid 
shall  be  deemed  to  be  a  confirmation  as  against  -  the;  person 
accepting.     Where,  during  the  continuance  of  possession  under 
any  invalid  lease,  the  person  entitled  to  the  hereditaments  is 
able  to  confirm  it  without  variation,  the  lessee  is  bound,  at  the 
request  of  such  person,  to  accept  such  a  confirmation,  which 
may  be  effected  by  memorandum  or  note  in  writing  signed  by 
the  persons  confirming  and  a,ceeptings  or  their  agents  (r). 

Neither  of  these  acts  appear  to  extend  to  mere  contracts,  but 
only  to  actual  or  attempted  leases,  which  are  declared  to.  amount 
to  contracts. 

Assignees  of  bankrupt  and  insolvent  estates  might  grant  leases 
under  powers  limited  to  the  bankrupt  or  insolvent  for  the  benefit 
of  the  estate  (s). 


Large  powers  of  leasing  settled  estates  were  given  -to  the  19  &  20  Vict. 
Court  of  Chancery,  both  in  England  and  in  Ireland,  by  an  act,  pealed  and' 
19  &  20  Yict.  c.  120,  and  amending  acts,  with  due  regard  for  re-enacted 
the  interests  of  aU  parties  entitled  under  the  settlement.     Thcmentsby 
term  of  forty  years  might  be  granted  for  a  lease  of  Inines,  or  ^^j"^*^  ^^°*' 
water,  wayleaves,  and  other  rights  or  easements.     Every  lease 

■ '(?}  12  &  13  Tiot.  0.  26.  7  T.  E.  83  ;  Doe  d.  Brune  v:  Prideaux, 

M  13  Vict.  0.  17.  10  East,  158;  Doe  <?.. Tucker*;. Morse, 

(»)  Jones  d.  Cowper  v.  Yemey,  Wil-  1:  Bam.  &  Ad.  365.  ^ 

lis,   169 ;   Doe  d.  Martin  v.  Watts, 
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Chap.  IX. 
Sect.  3. 


was  to  reserve  tlie  best  rent  that  could  be  reasonably  got,  to  be 
.  made  payable  half-yearly  or  oftener,  without  fine  or  premium. 
In  a  lease  of  "earth,  coal,  stone,  or  mineral,"  a  certain  part  of 
the  rent  was  to  be  iavested  as  part  of  the  settled  estate,  viz., 
one-fourth  when  the  person  in  possession  was  entitled  to  work 
mines  for  his  own  benefit,  and  in  other  cases  three-fourths.  The 
Court  might  direct  the  insertion  of  any  special  or  other  cove- 
nants. The  act  authorized  leases,  either  of  the  whole  or  any 
parts  of  the  settled  estates,  surrenders  of  leases,,  and  new  leiases. 
There  were  rules  for  proceeding  under  the  act,  and  as  to  evidence, 
consents  and  notices.  But  this  act,  together  with  the  various  acts 
amending  same,  has  been  repealed  by,  and  its  provisions  have 
been  amended  by  and  consolidated  in,  the  act  40  &  41  Yict.  c.  18 
(already  noticed),  which  came  iato  operation  on  the  1st  Novem- 
ber, 1877. 

In  a  lease  of  mines  under  these  acts,  the  Court  would  order  the 
appropriation  of  so  much  land  as  might  be  required  for  the  con- 
venient working  of  the  minerals  {t). 

The  Court  coiild  not  authorize  a  lease,  if  any  one  of  the 
parties  iaterested  under  the  settlement  opposed  the  applica- 
tion (m)  ;  secus,  at  least  imder  the  Act  of  1877,  if  any  of  the 
parties  merely  refuses  or  neglects  to  consent  to  the  lease. 


Confirmation 
of  Sales  Act, 
1862,— re- 
garding dis- 
position of 
minerals  apart 
from  surface, 
or  with  sur- 
face-rights. 


Some  doubts  having  arisen  with  respect  to  the  severance  of 
the  minerals  from  the  estate,  under  the  ordinary  powers  of  sale, 
exchange,  partition,  and  enfranchisement,  an  act  has  lately  been 
passed  on  this  subject.  And  by  this  act,  viz.  25  &  26  Yict. 
c.  108,  it  is  provided,  that  no  sale,  exchange,  partition,  or  en- 
franchisement of  land,  made  ia  pursuance  of  any  power  which 
does  not  forbid  the  reservation  of  miaerals,  and  which  shall  have 
been  made  with  an  exception  of  minerals,  and  with  or  without 
rights  or  powers  incident  to  working  them,  shall  be  invalid  on 
the  ground  only  that  the  power  did  not  expressly  authorize  such 
exception,  but  shall  take  effect  as  if  it  had  been  authorized;  and 
no  such  disposition  of  any  -minerals  separately  from  the  residue 
of  the  land  shaU.  be  invalid  on  the  like  ground,  but  shaU  take 
eilect  in  Kke  manner.  But  no  disposition  already  declared  by  a 
court  of  competent  jurisdiction,  or  pending  in  any  suit  or  pro- 
ceeding, shall  be  affected  by  the  act. 

By  another  section,  every  trustee  or  donee  of  powers,  unless 
forbidden  by  the  instrument  creating  the  trust  or  power,  may 
dispose  of  land  with  an  exception  of  the  minerals,  and  with  or 


{t)  Re  E«veley's  Estates,  32  L.  J., 
Ch.  812. 


(«)  Re  Merry's  Trusts,  36 
Ch.  168. 


L.  J., 


TKANSFEKS   BY  WAY   OF   LEASE.  465 

wittout  incidental  riglits  and  powers,  and  may  dispose  of  the    Chap.  IX. 
minerals  in  like  manner,  without  prejudice  to  any  future  exer-        ^°^'   ' 
eise  of  the  authority  with  respect  to  the  excepted  minerals  or  the 
land.     But  every  such  disposition  must  be  made  with  the  pre- 
vious sanction  of  the  Court  (Chancery  Division),  to  be  given  in 
a  summary  way  on  petition — and  such  sanction  once  obtained  ' 
shaU.  enable  any  future  dispositions  of  the  like  kind  of  the  same 
lands.   The  act  is  confined  in  its  operation  to  England  and  "Wales, 

Although  the  act  is  silent  as  to  consent  of  persons  beneficially 
interested,  it  has  been  held,  that  su.ch  consent  is  necessary  for 
their  protection  {v) . 

The  Court  may  also  make  an  order  under  the  act  in  general 
terms,  i.  e.  authorize  the  power  of  leasing  generally,  without 
reference  to  any  particular  transaction  («e). 


Sub-Sect.  3. — Mining  Leases,  General  Description  of. 

The  greatest  portion  of  the  mineral  districts  of  the  kingdom 
is  worked  under  leases  or  licences,  and  questions  of  importance 
are  frequently  arising  with  respect  to  the  validity  and  construc- 
tion of  these  instruments.  The  subject  has,  therefore,-  been 
reserved  for  distract  consideration. 

A  lease  shoidd,  after  a  proper  description  of  the  parties,  Pasties, 
demise,  under  an  adequate  description,  the  subject  of  contract. 
When  aU  the  mines  or  quarries  of  any  particular  metal  or 
mineral  within  ceriain  lands  form  the  subject  of  demise,  no 
dispute  arises,  except  with  respect  to  the  actual  boundary  of  Pabceis, 
the  surface,  or  that  below  corresponding  with  the-  surface.     In 
such  cases,  aU  the  specified  products  found  withiu  the  line  of 
demarcation  will  belong  to  the  lessee.     But  metals  are  usually 
deposited  ia  veias  or  lodes;  and  not  Hke  coal,  which  is  always 
found  in  a  state  of  stratification,  corresponding,  more  or  less, 
tnth  the  form  of  the  surface.     In  such  cases  it  is  not  an  un- 
common practice  to   demise  all  the  minerals  within   certain 
surface  bounds;  but  it  is  also  usual  to  demise  only  particular 
veins,   or  known  or  supposed  deposits  of  metalliferous  sub- 
stances.    These  veins  are  demised  for  a  certain  length,  and  Necessity  for 
with  a  proportionate  and  adequate  breadth.    When  there  is  acouraCT. 
only  one  adventure  in  operation  within  the  same  field,  little 
difficulty  is  experienced;  but  where  there  are  several  adventures 
in  operation  within  the  same  field,  considerable  diiSculty  some- 
times arises.    Thus,  where  the  different  veins  are  demised  to 

M  Ee  Brown,  L.  E.,  1  Eq.  64.  and  see  also  Chap.  IX.,  Sect.  2,  pp. 

{w)  Ee  WiH-way,  32  L.  J.,  Oh.  256;      424,  425,  supra.- 

B.  H  H 
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difEerent  lessees,  it  may,  in  many  cases,  he  exceedingly  difficult 
to  ascertain  the  identity  of  a  vein,  and  a  veia  may  be  improperly 
or  imperfectly  described  ia  the  grant.  These  difficulties  maj' 
also  be  increased  by  the  nature  or  disturbance  of  the  stratifica- 
tion of  the  earth.  Thus,  the  course  of  two  different  veias  may 
be  iaterrupted  by  the  iutersection  of  a  strong  cross  veia,  which 
may  produce  unavoidable  confusion.  Suppose,  for  instance,  the 
liae  Gr  H,  in  the  figure  below,  to  represent  the  cross  vein,  or 
disturbing  vein. 


-H 


The  vera  B  may  be  pursued  up  to  the  point  I,  where  the  cross 
vein  causes  it  to  be  carried  away  far  to  the  right.  The  workings 
may,  however,  be  continued  in  search  of  the  vein  in  an  opposite 
direction.  The  vein  A,  which  has  experienced  a  similar  fate, 
may  be  easUy  mistaken  for  the  continuation  of  the  vein  B.  In 
one  case,  which  occurred  in  Yorkshire,  the  other  vein  happened 
exactly  to  correspond  with  the  vein  worked  up  to  the  disturbing 
vein,  as  represented  in  the  dotted  line  «  I.  A  long  time  elapsed 
before  the  mistake  was  discovered,  and  the  different  veins  were 
properly  identified.  But  it  is  not  only  in  the  exploration  of 
metalliferous  veins  that  the  mining  adventurer  is  exposed  to 
unpleasant  encounters  of  this  description.  The  same  result  may 
take  place  even  in  the  working  of  minerals  found  in  a  stratified 
state,  and  which  are  justly  considered  to  be  easier  of  search, 
though  not  always  easier  of  attainment.  For  instance,  a  well- 
ascertained  stratum  of  coal  may  be  the  subject  of  accurate  de- 
scription and  demise.  There  would  appear  to  be  little  difficulty 
in  such  a  case.  But  the  whole  stratification  may  be  affected  in 
a  manner  similar  to  the  case  just  mentioned  by  an  intersecting 
dyke,  or  vein  of  extraneous  matter.  Different  strata  of  coal  may 
have  the  same  horizontal  position  on  both  sides  of  the  disturbing 
dyke;  but  they  may  be  totally  changed  in  their  relative  situation 
to^each  other  on  each  side.  Thus,  an  upper  stratum  of  coal  may 
be  thrown  down  so  far  as  to  correspond  with  the  third  or  fourth 
stratum  downwards  on  the  other  side;  and  these  different  but 
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adjacent  strata  may  be  of  the  same  thickness  and  quaKty,  and  Chap.  IX. 
may,  in  their  general  character,  possess  points  of  almost  entire  __r!?_;__ 
resemblance  and  identity.  Such  mistakes  are  often  incYitable 
during  the  process  of  boring  or  experimenting  for  coal;  and  even  • 
when  the  coal  is  actually  in  the  course  of'  working  it  is  possible 
that  the  error  may  still  continue  for  a  considerable  time.  The 
consequences  resultiag  from  such  causes  may  be  very  serious. 
Veins  and  strata  may  be  unconsciously  worked  by  those  who 
may,  imder  circumstances  of  great  hardship,  be  unexpectedly 
called  upon  to  give  up  the  produce  of  their  successful  labours  to 
others  who  have  established  a  superior  claim.  Again,  the  mine- 
rals may  be  fraudulently  and  violently  extracted  by  persons  who 
are  conscious  of  their  want  of  title,  but  who  may  take  shelter 
under  the  colour  of  a  legal  claim,  or  an  excusable  mistake.  The 
utmost  that  can  be  done  in  the  preparation  of  a  demise  for  avoid- 
ing any  of  these  consequences  is  to  render  the  description  as  clear 
and  intelligible  as  possible.  The  rest  must  be  left  to  be  decided 
by  the  test  of  actual  experience ;  and,  in  case  of  doubt,  it  will  be 
for  a  jury  to  determine  in  whose  favour  the  evidence  prepon- 
derates (»). 

It  is  usual  to  describe  the  subject  of ,  demise  by  reference  to  a  LyU  v. 
plan.  "When  a  plan  is  incorrect,  the  description  in  the  deed  inleciimcyoi 
may  be  assisted  by  a  proper  amendment  of  the  plan.  In  a  case  plan. 
of  this  kind,  the  southern  boundary  was  described  in  the  deed 
as  a  straight  line  drawn  from  a  certain  house  to  a  certain  bound 
stone,  with  reference  to  an  indorsed  map.  On  this  plan  the 
liae  appeared  to  be  drawn  from  the  north-east  comer  of  the 
house.  In  an  action  of  trespass  for  working  ore  brought  by  an 
adjoining  lessee,  parol  evidence  was  admitted  to  show  that  the 
house  was  wrongly  placed  on  the  map,  and  that,  if  corrected, 
the  Kne  would  run  to  the  south  of  the  house — and  the  whole 
question  was  left  to  the  jury,  who  found  for  the  south-east 
comer.  The  Court  of  Q.  B.  decided  that  the  whole  evidence 
was  properly  left  to  the  jury.  This  decision  was  reversed  in  the 
Exchequer  Chamber  on  the  ground  that  it  was  for  the  judge  to 
construe  the  deed;  that,  as  the  plan  was  not  repugnant  to  the 
words  in  the  deed,  there  was  no  room  for  evidence  to  show  what 
the  meaning  of  the  plan  was;  and  that  the  plan  showed  clearly 
that,  the  boundary  ran  from  the  north-east  comer.  This  last 
decision  was  confirmed  by  the  House  of  Lords.  Lord  Westbury 
dissented  from  this  view,  on  the  ground  that  there  was  no  abso- 
lute or  independent  statement  that  the  line  of  boundary  was  to 

[x)  See  Davis  v.  Shepherd,  35  L.  J.,  Ch.  581. 
H   H   2 
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Chap.  IX.    Tun  from  the  north-east  comer — ^that,  as  soon  as  it  was  shown 
^'      that  the  site  of  the  house  was  wrongly  laid  down  in  the  plan,  the 


relative  position  of  the  house  and  houndary  line  was  disturhed, 
and  it  became  impossible  to  know  whether  the  line  did  or  did 
•not  hit  the  north-east  comer  of  the  house  according  to  its  true 
locality — and,  therefore,  that  it  was  a  question  of  fact  to  be 
ascertained  by  evidence  by  the  jury,  and  not  by  construction  of 
the  Court  {y).  • 
What  liber-  After  describiag  and  demising  the  subject-matter,  the  instru- 
be  granted,  msnt  usuaUy  demises  also  full  liberty  to' work  the  mines,  and 
often,  in  demises  of  metalliferous  veins,  fiiU.  liberty  to  smelt  the 
ores,  and  to  erect  washing  and  smelting  apparatus,  and  to  effect 
several  other  incidental  purposes.  It  has  been  seen  before,  that 
the  right  to  work  mines  is  necessarily  incident  to  the  grant 
without  any  express  authority  for  that  purpose,  and  that  this 
power  cannot  be  restrained  by  a  special  power  given  in  the 
■affirmative,  which  may  authorize  more  acts  than  would  be  im- 
plied by  law,  but  which  will  in  nowise  exclude  the  full  operation 
•of  law — and  that  a  grant  or  lease  of  mines  will  be  attended 
with  all  the  rights  and  incidents  which  may  be  necessary  for 
the  full  enjoyment  of  the  thing  granted,  unless  any  of  those 
rights  and  incidents  are  restraiaed  by  express  stipulation.  Such 
incidents,  therefore,  as  these  need  not  be  specified  in  a  lease, 
though  it  is  always  preferable  to  express  them  in  order  to  leave 
no  room  for  dispute.  All  other  rights  must  be  expressly  men- 
tioned; for,  however  important  they  may  have  been  in  the 
contemplation  of  the  parties,  they  are  not  strictly  necessary  for 
the  fuU  operation  of  the  grant  or  lease.  In  short,  aU  not 
obviously  implied  by  law  should  be  clearly  expressed  on  the 
face  of  the  instrument,  if  they  are  intended  to  be  conferred. 

It  may  be  often  very  important  to  make  special  stipulations 
with  respect  to  rights  of  way.  A  right  of  way  is  incident  to 
every  grant,  in  cases  where  the  grantor  has  the  power  to  confer 
it.  But  it  frequently  happens  that  some  required  deviations 
from  the  proper  course,  some  proposed  alterations  in  the  general 
condition  of  the  property,  or  some  particular  mode  or  plan  of 
shipment  or  delivery,  demand  a  more  particular  arrangement. 
It  may  also  here  be  observed,  that  in  leases  of  the  surface,  the 
grantor  should,  in  aU.  mining  countries,  make  such  reservation 
with  respect  to  rights  of  way  as  may  seem  to  be  probably 
required  for  mining  operations.  If  the  minerals  in  the  lands 
are  reserved  to  the  grantor,  the  tenant  of  the  surface  will  then 

(y)  Lyler.  Richards,  35  L.  J.,  Ch.  214. 
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nevfer  have  been  in  the  possession  of  them.     The  exception  mil    Chap.  IX. 
be  construed  as  a  grant,  and  a  right  of  way  ■will  of  course  be        ^°°'' 


presumed  by  law.  But  this  right  will  not  extend  to  minerals 
produced  in  ,other  lands ;  at  least,  it  will  not  so  extend  as  a 
matter  of  course  or  as  a  general  rule,  although  it  may  do  so  in 
exceptional  cases, "as  where  the  lands  adjoin  and  belong  to  the 
same  owner.  Way-leaves,  in  many  mining  districts,  are  of 
t^ery  great  annual  value ;  and  when  they  are  likely  to  be  re- 
quired, they  should  always  be  properly  reserved  in  all  farming 
leases.  It  will  be  the  duty  of  every  prudent,  lessee,  before  he  is 
far  embarked  in  a  mining  speculation,  to  secure  to  himself  all 
the  necessary  rights  of  way  which  may  be  required  to  be  ob- 
tained from  other  persons  as  well  as,  from  the  grantor  of  the 
mines. 

If  any  parts  or  rights  are  to  be  excepted  to  the  grantor,  they  Exceptions. 
should  be  set  out  and  particularly  described  before  the  insertion 
of  the  habendum.  Thus,  if  lands  are  demised  at  the  same  time 
with  the  mines,  it  is  usual  to  except  the  trees  and  underwood;- 
but  the  most  important  exceptions  consist  of  distinct  parts  of 
the  minerals  which  are  intended  to  be  reserved  to  the  grantor. 
"When  minerals,  different  from  those  demised,  are  excepted  out; 
of  the  demise,  there  can  be  little  difficulty  as  to  the  subject- 
matter  of  the  exception,  though  many  difficulties  might  occur 
in  the  mode  of  working  under  both  the  demise  and  the  excep- 
tion. But  when  the  miuerals  excepted  are  of  the  same  name 
and  nature  as  those  demised,  it  will  be  necessary  to  make  the 
description  both  of  what  is  demised,  and  what  is  intended  to  be 
excepted,  sufficiently  clear  and  express.  Enough  has  already 
been  said  upon  the  necessity  of  accurate  description  in  miniag' 


It  has  been  before  stated,  that  an  exception  is  to  be  construed  Constraotion 
as  a  grant,  and  therefore  the  same  rights  necessary  for  a  full  tion'of ^nmes. 
enjoyment  of  the  subject  of  exception  will  be  implied  by  law. 
But  it  has  been  also  before  stated,  that  a  grant  is  always  to  be 
taken  most  strongly  against  the  grantor.  There  is,  therefore,  an 
additional  reason  why  the  language  of  exceptions  should  be  full 
and  clear,  and  why  any  other  rights  intended  to  be  reserved 
should  be  expressly  defined.  Thus,  in  general,  it  is  presumed 
the  miniag  operations  under  the  exception  must  be  carried  on. 
So  as  not  to  interfere  with  the  working  of  the  paris.  demised;- 
for,  other-wise,  it  would  be  in  the  power  of  the  grantor  to  dero- 
gate from  the  force  of  his  grant.  This  can  only- be  efEeoted 
by  express  terms, — for  eaypressum  facit  cessare  taciturn;  and  a 
grantor  may  thus  modify  his  grant  in  any  manner  suited  to  his 
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Chap.  IX.  purposes.  In  short,  it  will  he  the  duty  of  tlie'graiitor  or  lessor, 
^^°^-  ^'  who  reserves  to  himself  anything  out  of  his  grant  or  lease,  to 
observe  that  he  does  not  in  any  way  deprive  himseH  of  taking 
the  fuU  advantage  of  the  thing  reserved;  and  it  .may  in  some 
cases  be  advisable  for  him  to  secure  even  a  superior  advantage, 
if  he  has  reason  to  contemplate  any  collision  of  interests.  Thus, 
iu-  a  case  of  Aspden  v.  Seddon  {y),  although  the  surface  was 
granted  on  purpose  to  erect  and  for  ever  thereafter  maintaia  a 
large  manufactory  thereon,  the  words  of  exception  were  so  large 
as  to  give  the  grantor  a  right  to  cause  a  subsidence  of  the  land 
in  his  mining  operations  underneath. 

It  is  also  very  usual  for  lessors  to  reserve  rights  of  way  for 
general  or  special  purposes,  both  above  and  below  the  surface. 
In  like  manner,  also,  the  grant  often  confers  on  the  lessee  rights 
of  this  kind. 

It  is  not'imusual  to  include  in  the  exception  liberty  to  the 
lessor  and  his  agents  to  visit  the  works.     This  right  is  more 
generally,  perhaps,  reserved  by  covenant — a  mode,  however,  that 
is  not  equally  effective. 
Habendum.  After  the  exceptions  comes  the  Habendum,  which  should  accu- 

rately state,  if  the  lease  be  for  years,  the  number  of  years 
intended  for  its  duration,  and  the  period  of  its  commencement; 
if  for  lives,  the  nimiber,  names  aild  description  of  the  cestuis  que 
vie.  In  the  latter  ease,  it  must  be  remembered  that  the  lease 
cannot  begin  at  a  day  to  come;  for  a  freehold  interest  is  created 
by  it,  and  a  freehold  cannot  be  made  to  commence  infuturo  (s). 
It  may  be  observed,  that  a  lease  may  be  granted  for  different 
periods  of  years,  as,  for  instance,  for  seven,  fourteen  or  twenty-  , 
one  years,  and  that,  in  the  absence  of  any  other  agreement  on 
the  face  of  the  deed  as  to  duration,  the  lessee  only  will  have  the 
option  at  which  of  the  periods  the  lease  shall  determine  (a). 
The  habendum  should  also  express,  when  there  are  more  lessees 
than  one,  whether  it  is  intended  they  should  take  as  tenants  in 
common,  or  as  joint  tenants.  When  the  lessees  are  numerous, 
it  may  be  advisable  to  adopt  the  latter  mode;  in  other  cases, ihe 
former  mode  may  be  used,  except  in  the  grant  of  freehold  inte- 
rests of  inheritance,  where  it  is  desirable  to  obviate  as  far  as 
possible  the  descent  of  any  portion  of  the  legal  estate  upon 
infant  heirs.  In  either  case,  however,  the  equitable  rights  of 
partners  will  remain  the  same;   for  the  lessees  will  be  only 

(y)  L.  R.,  10  Ch.  App.  394.  («)  Dann  ».  Spurrier,  3  Bos.  &  Pul. 

(z)  Pugli  1).  Leeds   (Duke),   Co.wp.  399,442;  Price  ».  Dyer,  17  Ves.  356; 

VlO,  725 ;  Freeman  d.  Vernon  v.  West,  Doe  d.  Webb  v.  Diion,  9  East,  16. 
2  Wils.  165. 
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trustees  on  behalf  of  all  persons  having  or  acquiring  shares  in     dmu^.  IX. 
the  property.  ^^°^-  ^■ 


The  Reddendum  or  reservation  of  rent  forms,  in  general,  the  Reddendtjm. 
consideration  for  the  granting  of  the  lease. 

It  is  said  that  a  reservation  of  rent  must  be  of  some  other 
thing  issuing  or  coming  out  of  the  thing  granted,  and  not  a 
part  of  the  thing  itself,  for  that  would  be  an  exception  out  of  the 
grant,  and  not  a  rent  reserved  (b).  It  would  appear,  therefore, 
that  when,  as  is  very  usual  in  leases  of  metallic  veins,  the  reser- 
vation consists  of  some  proportion  of  the  mineral  in  its  natural ' 
state,  there  will  not  be  strictly  a  rent,  but  an  exception.  The 
consideration  in  such  cases  will  simply  consist  in  the  extraction 
and  deKvery  of  the  part  excepted  to  the  lessor.  There  can  be 
no  distress'  for  such  a  species  of  rent.  No  render,  however,  will 
of  course  be  due  till  the  mineral  is  severed  from  the  land ;  and 
when  that  is  effected,  the  lessor  may  recover  the  proper  pro- 
portion by  an  action  either  of  trover  or  in  respect  of  the  cove- 
nants of  the  lessees.  A  bill  in  equity  for  an  account  may  also 
be  maintained.  But  a  special  power  of  distress  is  usually 
inserted  in  the  lease. 

If  the  reservation  is  of  a  proportion  of  the  mineral  in  its 
smelted  or  manufactured  state,  it  will  constitute  a  legal  rent, 
subject  to  the  usual  incidents  (c). 

Eents  are  generally  payable  in  money  in  demises  of  quarries  Certain  and 
1  •  J  oi  1.1     J!  •  T         •         also  tonnage 

or  open  workmgs,  and  are  often  so  payable  tor  mmes.    In  mmes  jg^jg  ofjgjf 

of   coal  the  render  is  also  usually  in  money,  and,  in  many  reserved  to- 

instances,  made  to  vary  with  the  market  price  of  the  article,  mine  leases, 

In  the  extensive  coal  districts  of  the  north  of  England,  the  j^^g"*^®'' 

demise  is  usually  made  subject  to  an  annual  certain  rent,  and 

also  to  what  is  called  a  ten-tale  rent.     A  ten  is  a  local  measure, 

equal  in  weight  to  about  forty-eight  tons  and  a  half.     The  lessee 

pays  rent  at  a  specified  rate  for  every  ten  of  coals  which  is 

worked  by  him,  till  he  has  worked  such  a  number  of  tens  in 

the  year  as.  to  make  the  payments  in  respect  of  them  amount  to 

the  full  certain  rent  mentioned  in  the  demise;  and  after  that 

period  he  still  continues  to  pay  rent  at  the  same  rate  for  every 

ten  which  he  may  afterwards  raise  in  the  same  year.     Thus, 

the  annual  certain  rent  is  payable  to  the  lessor  in  all  events, 

whether  the  mine  be  worked  to  the  extent  which  would  make 

up  the  rent  at  the  rate  mentioned  or  not,  and,  in  fact,  whether 

the  mine  is  worked  at  all  or  not.    But  the  lessee  has  also  the   , 

right  to  make  up  the  number  of  tens  when  the  quantity  raised 

{h)  Co.  Litt.  47  a,  143  a.  .  (c)  Co.  Litt,  142  a. 
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Ohap.  IX.  nas  not  kept  pace  with  the  rent  represented  loj  them  during  any 
^^°^-  ^-  subsequent  period  of  his  tenancy,  without  any  further  payment. 
In  other  parts  of  England,  a  similar  system  prevails  with 
respect  ~to  coal  mines.  Sometimes  the  rent  of  a  certain  sum  for 
every  ton  is  payable ;  but  in  case  the  rent  thus  payable  shall 
not  amount  to  a  certairi  sum  iu  every  year  or  part  of  a  year, 
then  the  deficiency  is  to  be  made  up  by  a  further  payment, 
imlessthe  miue  shall  be  incapable  of  producing  to  the  extent 
which  would  be  required  for  yielding  the  landlord's  reni  The 
lessee  is  stni  left  at  liberty,  during  any  subsequent  period  of  his' 
lease,  to  work  a  quantity  of  coal  equal  to  the  deficiency  for  the 
time  being  without  further  payment.  In  other  districts,  a  dis- 
tinct proportionate  part,  as  one-seventh,  of  the  money  realized 
by  the  sale  of  the  coal  which  is  raised  from  time  to  time  is 
reserved,  with  such  an  additional  sum,  if  -required,  as  may 
always  yield  to  the  lessor  a  certain  fixed  rent,  unless  the  mines 
are  incapable  of  produciug  a  specified  number  of  tons  in  the 
week.  This  proportion,  however,  varies  indefinitely,  according 
to  the  nature  of  the  operations,  the  supposed  risk,  the  amount 
of  expenditure,  and  the  general  circumstances  of  the  case. 
Special  renders  also  are  made  for  outstroke  rights,  ■v^ay-leaves 
for  general  purposes,  and  other  privileges. 
Secus,—iD.  the  The  rents  made  payable  in  respect  of  metalliferous  mines  are 
metamo  almost  invariably  proportioned  to  the  quantity  of  ore  actually 

mines,  as  a  raised,  and  without  any  stipulated  certain  rent  in  money.  This 
rent  is  called  the  duty  X)ve,  or  the  lot  ore,  or  the  lord's  dues.  It 
is  a  common  practice  to  stipulate  that  the  rent  shall  be  paid  in 
money  according  to  the  market  price  of  the  day,  or  by  delivery 
of  the  metals  ia  a  manufactured  state.  Thus,  in  demises  of 
lead  mines  the  reservation  may  consist  of  a  certain  quantity  of 
smelted  lead  and  of  the  silver  actually  extracted  from  the  ore. 
In  all  such  cases,  an  adequate  allowance  is  made  in  the  amount 
of  reservation  for  the  expense  saved  to  the  lessor  in  winning 
and  smelting  his  proportion  of  the  produce.  But  it  is  a  frequent 
practice  to  stipulate  for  the  lord's  proportion  of  mineral  to  be 
rendered  when  it  has  been  washed  and  cleansed  by  the  lessee, 
and  before  it  has  undergone  any  process  of  manufacture,  by 
which  its  quality  is  changed.  The  proportion  to  be  rendered  to 
the  lessor  differs  not  only  with  respect  to  the  nature  of  the 
metals  and  substances  which  are  discovered,  but  also  to  the 
circumstances  under  which  they  are  produced. 

These  rents,  not  becoming  due  at  fixed  periods^  are  not  within 
the  Apportionment  Act,  4  &  5  WOl.  4,  c.  22  {d).     But  dead  or 
[d)  St.  Aubynr.  St.  Aubyn,  1  Drev.  &  S.  611 ;  30  L.  J.,  Cli.  917. 
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certain  rents  are  withiii  the  act  (e).     It  may  be  a  question,  how-     Chap.  IX. 
eyer,  whether  the  Apportionment  Act,' 1870  (/),  does  not  reach      ^^°'^'  ^' 
to  all  these  rents  whether  certain  or  uncertain,  and  whether 
payable  in  money  or  in  kind. 

It  may  be  observed,  that  when  there  is  a  demise  generally  Reservation  of 
of  all  metals  and  minerals,  the  reservation  should  correspond  f ^^  S^rent  ^ 
with  the  difEerent  substances  demised.     The  render  is  generally  classes  of 
adapted  to  what  is  loiown  or  supposed  to  be  discoverable  ia  the  same  lease. 
land,  but  it  may  easily  happen  that,  under  a  general  demise  of 
the  minerals,  other  substances,  besides  those  which  may  be  men- 
tioned ia  the  clause  of'  reservation,  may  be  met  with,  and  these 
might  be  worked  without  any  profit  accruing  to  the  lessoi*.     If, 
on  the  other  hand,  there  was  a  general  ;proportion  specified  for 
aU  minerals  found  within  the  limits,  it  might  still  happen  that 
many  kinds  of  substances  would  be  worked  with  injury  either 
to  the  lessor  or  lessees.     Thus,  a  render  of  the  average  amount 
of  lead  duty  for  copper  would  subject  the.  lessee  to  much  harder 
terms  than  are  usual  in.  such  oases,  and  the  contrary  would  prove 
equally  disadvantageous  for  the  lessor.     As  a  general  rule,  it 
may  be  observed,  that  there  should  be  either  no  general  demise 
of  minerals,  without  providing  for  the  proper  amount  of  rent  in 
each  case,  which,  with  respect  to  all  but  the  leading  and  most 
valuable  minerals,  may  be  done  in  "general  terms,  or  the  amount 
of  rent  should  be  such  as  sufficiently  to  protect  the  lessor,  what- 
ever may  be  the  result  of  the  discoveries.    Lessees,  in  general, 
know  with  tolerable  certainty  what  description  of  substances 
they  may  expect  to  meet  with  in  the  course  of  their  mining 
enterprises,  and  will  generally  take  care  that  these  substances 
are  included  in  the  grant,  and  that  the  rent'  reserved  is  not 
beyond  the  usual  amount. 

It  is  proper  when  duty  ore  or  metal  is  reserved  for  rent,  that 
the  lease  should  sufficiently  express  the  time  and  manner  of 
delivery  to  the  lessor.  This  may  be  expressed  either  in  the 
reddendum  or  in  the  covenants  afterwards  entered  into,  or  in' 
both,  but  it  should  always  be  contained  amongst  the  covenants, 
either  expressly,  or  by  reference  to  the  reddendum. 

When  lands  are  demised  with  the  mines,  it  is  usual  to  re- 
serve a  surface  rent,  without  reference  to  the  mines. 

Next  come  the  Covenants,  by  which  the  grant  may  be  re-  Covenants. 
strained,  modified  or  regulated ;  for  it  is  a  general  rule,  that  he 
who  has  the  Jus  disponmdi  may  attach  any  conditions  to  his 
grant  which  are  not  unreasonable,  repugnant  or  illegal. 

(e)  Bridges  V.  Potts,  17  0.  B.,  N.  S.  (/)  33  &  34  Vict.  c.  35. 

314;  33  L.J.,  C.  P.  338. 
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Chai.  rx. 

Sect.  3. 


What  cove- 
nants implied, 
and  from 
what  words. 


What  are 
usual  cove- 
nants. 


Conditions 
AHD  Peo- 
TCBOES. 


The  construction  of  a  covenant  is  determined  by  the  Court 
— and  it  is  the  duty  of  a  judge  to  explain  its  construction  to  the 
juiy  as  a  matter  of  law,  and  to  what  extent  it  may  be  modified 
by  admissible  evidence  (</). 

As  the  law  regards  only  the  intention  of  the  parties  as  ex- 
pressed by  their  deed,  no  particular  form  of  words  has  been 
held  necessary  to  constitute  a  valid  covenant  {h).  A  recital  of 
that  iatention  even  in  the  preceding  part  of  the  deed  has  been 
held  sufficient.  Thus,  in  a  lease  of  a  coal  mine,  it  was  recited 
that  before  the  sealing,  of  the  indenture  it  had  been  agreed  that 
the  plaintiff  should  have  the  thirji  part  dug.  It  was  decided  by 
Lord  Chief  Justice  Hale,  that  this  amounted  to  a  covenant  («'). 

A  covenant,  like  a  grant,  in  cases  of  doubt,  is  always  taken 
most  strongly  against  the  person  making  it  {k). 

Many  covenants  will  be  implied  by  law,  as  for  the  payment 
of  rent,  and  for  the  quiet  enjoyment  of  the  lessee. 

The  usual  covenants  in  mining  leases,  on  the  part  of  the 
lessee,  are : — That  he  will  pay  the  stipulated  rents  and  the 
taxes — ^pay  for  all  damages  occasioned — cause  all  the  minerals 
to  be  weighed — deliver  periodical  accounts — ^keep  plans  of  the 
workings — allow  the  lessor  and  his  agents  to  iuspect  the  works 
— ^work  the  mines  in  a  proper  manner — with  special  stipulations 
as  to  open  pits  and  injuries — permit  the  lessor  to  enter — not 
assign  or  underlet  without  leave  in  writing — and  give  up  the 
possession  of  the  mines  in  good  condition  at  the  end  of  the  term. 
In  leases  of  coal  there  are  special  covenants  with  respect  to 
leaving  barriers,  and  securing  from  injury  the  levels  and  pas- 


The  remaiaiag  intentions  of  the  parties  are  usually  effected 
by  provisoes  or  conditions.  These  differ  from  covenants  in  this 
respect,  that  they  are  biadiag  on  both  parties,  and  a  covenant 
only  binds  the  covenantor.  It  may  often,  however,  be  prefer- 
able to  have  also  mutual  covenants.  When  there  is  no  penalty 
affixed  to  the  non-performance  of  the  condition  or  proviso,  as  a 
clause  of  re-entry,  it  will  amount  to  a  covenant  {t).    A  proviso, 


(y)  Grifatha  v.  Eigby,  1  Hurl.  &N. 
237;  25  L.  J.,  Exch.  284. 

(A)  Holder  v.  Taylor,  1  Eol.  Ahr. 
518,  1.  19,  41;  Bush  v.  Coles,  Carth. 
232;  Salk.  196.  See  Eussell  v.  Gal- 
well,  Cro.  EUz.  637;  James  v.  Coch- 
rane, 8  Exch.  556;  21  L.  J.,  N.  S., 
Exch.  232 ;  Eowbotham  v.  Wilson,  30 
L.  J.,  Q.  B;  53;  8E.  &B.  123. 

(i)  Severn  v.  Clark,  2  Leon.  122. 
See  Hollis  v.  Carr,  2  Mod.  87 ;  Duke  of 
Northumberland  v.  Errington,  5  T.  E. 


626;  Saltoun  v.  Houston,  1  Bing.  433; 
Sampson  v.  Easterby,  9  Bam.  &  C. 
605;  6  Bing.  644;  4  Moore  &  P.  601; 
1  Cromp.  &  J.  105,  Wood  v.  Copper 
Miners'  Company,  7  Com.  B.  906;  18 
L.  J.,  N.  S.,  C.  P.  293. 

(k)  Bac.  Abr.  Gov.  E. 

(0  Doe  d.  Wilson  v.  PhiUipa,  2 
Bing.  13;  9  Moo.  46.  See  Simpson  v. 
Titterell,  Cro.  Eliz.  242;  Doe  d.  An- 
trobus  V.  Jepson,  3  Bam.  &  Ad.  402. 
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indeed,  in  many  instances,   will  operate  as  a  covenant.     The     Phap.  IX. 
usual  provisoes  are,  that  the  lessor  is  to  have  the  option  of  piir- "     


chasing  the  toUs,  materials  and  maoHnery  at  a  fair  valuation, 
or  otherwise  the  lessee  is  to  be  entitled  to  remove  them — for 
re-entry  or  non-payment  of  the  rent — and  for  referring  aU  dis- 
putes to  arbitration. 

An  agreement  for  arbitration,  which  absolutely  excludes  the 
jurisdiction  of  the  superior  Courts^  wiU  not  be  allowed  to  be 
pleaded  in  bar  to  an  action  {m). 

It  is  now  usual  to  introduce  a  power  for  the  lessee  to  abandon 
the  mines  and  determiae  the  lease,  at  the  end  of  any  one  year, 
or  at  certain  specified  periods.  Many  of  these  provisoes  are 
very  defective.  In  particular,  great  care  should  be  taken  ia 
not  making  the  power  to  depend  upon  the  absolute  fulfilment 
of  all  the  terms  and  covenants  of  a  lease,  so  as  to  produce  a 
condition  precedent.  For  it  is  hardly  too  much  to  say  that  no 
mining  lease  is  exactly  complied  with.  The  proper  course  is  to 
make  the  power  wholly  independent  of  any  breach  of  covenants, 
and  to  leave  the  breaches  to  the  usual  legal  remedies  (n). 

It  is  usual  for  the  lessor  to  enter  into  covenants  for  quiet  Lessor  sHould 
enjoyment,  and  for  further  assurance.     But  it  would  be  very  tSle  and  quiet 
proper  for  him  also  to  enter  into  covenants  for  title.     For  when  enjoyment, 
great  expenditure  is  incurred  by  lessees,  they  may  be  truly 
regarded' as  purchasers.     The  law  for  some  purposes  already  so 
considers  them.    When  no  investigation  of  title  takes  place, 
which  is  often  as  imprudently  waived  as  it  is  needlessly  with- 
held, there  is  further  reason  for  these  covenants  to  be  inserted. 

An  agreement  for  a  lease  implies  an  undertaking  by  the 
lessor  that  he  has  a  right  to  grant  it ;  and,  if  he  has  no  right, 
he  is  Kable  in  damages  to  the  intended  lessee,  in  an  action  on 
the  case  in  the  nature  of  an  action  for  fraud  or  breach  of 
warranty.  When  a  lease  is  actually  granted,  it  becomes  subject 
to  the  law  of  estoppel,  at  least  if  the  lessor  has  no  title  at  aU, 
and  the  lessee  must  then  rely  on  the  covenants  of  the  lessor 
rendering  him  liable  on  these,  e.  g.  upon  the  covenant  for  quiet 
enjoyment  (o). 

A  lessee  who  neglected  to^  caU  for  the  title  of  his  lessor  met  Instances  of 
with  no  favour  in  a  Court  of  equity.     It  was  a  case  of  pure  go™^n^™foj. 
negligence  and  inactivity.     It  had  been  decided  that  a  lessor  title  and  quiet 
could  not  compel  the  specific  performance  of  an  agreement  for  a  ''°J°y'^®'^  ■ 

()«)  Horton  V:  Sayer,  4  Hurl.  &  N.  ,  («)  See  forms  of  provisoes  in  Ap- 

643;  29  -L.  J.,   Exch.  28.      But  see  pendix  I.  at  end  of  volume. 

Chap.  VIII.,  Sect.  6,  "Arbitration  in  (o)  Stranks  v.  St.  John,  36  L.  J., 

Legal  and  Equitable  Eemedies."  0.  P.  118. 
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CuiP.  IX.     lease  without  the  production  of  a  good  title  (j?).     It  had  also 

^°^'   •      been  decided  that  the  seller  of  a  leasehold  estate  could  not,  in 

the  absence  of  stipulation  or  notice  to  the  purchaser,  mate  a 

good  title  unless  he  could  produce,  the  title  of  the  lessor  {q) ;  but 

under  the  Yendor  and  Purchaser  Act,  1874  (r),  sect.  2,  in  the. 

completion  of  any  contract  made  after  the  31st  December,  1874, 

and  subject  to  any  stipulations  to  the  contrary  in  the  contract, 

if  the  contract  is  to  grant  or  assign  a  term  of  years,  whether 

derived  or  to  be  derived  out  of  a  freehold  or  leasehold  estate, 

the  intended  lessee  or  assignee  shall  not  be  entitled  to  call  for 

the  title  to  the  freehold.     As  a  consequence  of  that  act,  there  is 

no  doubt  that  the  High  Court  would  now  grant  a  favourable 

ear  to  the  lessee,  whose  lease  proved  an  illusion  and  snare  to 

him  through  either  some  defect  of   title  or  a  total  want  of 

title  in  the  pretending  lessor. 

Spodr  V.  In  1844  the  defendant  was  party  to  a  twenty-one  years'  lease 

Green, — difS-       (•         i       •  i  •  i  i    •  i.i  ■  r        •      • 

ciilty  of  oi  coal  mines,  which  gave  certain  powers  over  the  surface  mci- 

maldng  out  a   dental  to  the  working  of  those  mines  and  an  adjoining  colliery. 

covenant.  The  coals  SO  demised  were  substantially  worked  out  before 
September,  1845.  In  October,  1845,  the  defendant  sold  and; 
conveyed  the  land  to  J.,  who  knew  of  the  workings,  and  the 
defendant  covenanted  vrith  him.  for  title,  for  quiet  enjoyment, 
and  against  incumbrances.  In  July,  1846,  J.  sold  and  conveyed 
to  the  plaintiff,  who  was  ignorant  of  the  workings.  In  1865,  in 
consequence  of  the  mining  operations  above  described,  the  land 
subsided,  and  houses  buUt  on  it  by  J.  and  the  plaintiff  were 
damaged.  In  1848,  subsequently  to  the  plaintiff  becoming 
owner  of  the  land,  and  within  twenty  years  before  action,  the 
lessees,  or  persons  acting  under  their  authority,  entered  the' 
mines  and  took  some  fireclay  (which  was  not  included  under 
the  demise)  and  a  few  loose  pieces  of  coal.  In  an  action  brought 
on  the  above  covenants,  the  declaration  in  which  alleged  that, 
whilst  the  plaintiS  was  seised  the  lessees  entered  upon  the  land, 
and  worked,  got,  and  carried  away  the  coal,  whereby  the  plain-- 
tiff  lost  the  coal,  and  the  land  subsided: — ^Held  (by  the  Court), 
that,  as  to  the  breach  of  the  covenant  for  quiet  enjoyment  by  the 
removal  of  coal  which  caused  the  subsidence,  there  was  a  fatal 
variance  between  the  declaration  and  the  evidence,  which  under 
the  circumstances  the  Court  declined  to  amend.  By  BramweU 
and  Cleasby,  BB.: — Pirst,  that  the  fact  of  the  coals  having  been 
worked  out  was  no  breach  of  the  covenant  for  title,  J.  never 

'  (p)  Eoper  1).  Coomtes,  6  Bam.  &  0.  [q]  See  Purvis  v.  Eayer,   9  Price, 

534;  Stone  v.  GwiUim,  3  Tavmt.  433;      448;  Souter  v.  Drake,  6  Bam.  &  Ad. 
Kldes  1).  Hooker,  2  Mer.  424.  992. 

W  37  &  38  Vict.  c.  78. 
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having  bought  those  coals ;_  that  the  subsistence  of  the  lease  in     Chap.  IX. 
respect  of  the  coal' left  unwrought,  and  the  powers  (not  exercised)        ^™'   ' 


incident  to  the  -working  of  other  collieries,  did  not  constitute  a 
breach;  that  the  breach  (if  any)  was  complete  iu  the  time  of  J.; 
and  (by  Bram-weU,  B.)  that  the  action  was  barred  by  the  Statute 
of  Limitations.  Secondly,  that  neither  the  acts  of  trespass  in 
taking  the  fireclay  ia  1848,  nor  the  8u]3sidence  caused  ia  1865 
by  the  workings  ia  1845,  were  breaches  of  the  covenant  for 
quiet  enjoyment,  on  the  ground  that  the  first  was  a  mere  tres- 
pass, and  that  as  to  \h.^  second,  the  subsidence  gave  no  new 
cause  of  action;  the  principle  of  Bonomi  v.  Backhouse  (s)  not 
applying  to  a  case  where  the  subsidence  is  caused  by  a  wrongful 
taking  of  the  plaintiff's  minerals.  By  Kelly,  0.  B.: — First,  that 
the  subsistence  of  the  lease  was  a  continuing  breach  of  the  cove- 
nant for  title,  in  respect  of  which  the  plaintiff  was  entitled  to 
nominal  damages.  Secondly,  that  the  removal  of  the  small 
pieces  of  coal,  in  1848,  was  a  breach  of  the  covenant  for  quiet 
enjoyment,  in  respect  of  which  the  plaintiff  was  also  entitled  to 
nominal  damages.  Thirdly,  that,  the  removal  of  the  coal  by 
the  lessees  being  lawful,  the  subsidence  in  1865  gave  a  new 
cause  of  action  to  the  plaintiff  {t). 

•     There  are  also  various  other  covenants  commonly  inserted  in  Other  oove- 
mining  leases,  e.  g.  it  is  frequently  expressed  that  during  any  ^oes  raoper' 
total  or  partial  suspension  of  the  works  by  inevitable  accident,  ^  nmimg 
the  rent  ghaU  be  correspondingly  reduced ;  also,  that  the  mines 
may  be  shown  within  a  prescribed  time  to  persons  who  may  be 
desirous  to  become  the  tenants,  and  take  demises  of  them — that 
the  lessor,  if  required,  will  grant  a  new  lease  to  the  same  party 
.T-that  the  lessee  shall  erect  certain  buildings  for  particular  or 
general  purposes,  and  certain  steam-engines  of  defined  power 
and  application,  and  other  works  and  machinery — and  that  the 
mine  shall  be  worked  in  a  certain  prescribed  manner. 

A  covenant  not  to  assign  or  underlet  without  the  consent  of  CoTenant  not 
the  lessor  is  very  usual,  and  also  most  proper  and  reasonable  in   °  *^^^^' 
all  mining  leases. 

In  a  case  where  the  lease  of  certain  mines  contained  a  cove-  Williamson  t. 

nant  that  the  lessee  should,  not,  without  the  consent  of  the  ^^^^^ 

lessor,  let  or  assign  the  mines,  and  the  lessor  granted  to  the  covenant 

lessee  a  licence  to  sublet,  a  part,  but  the  licence  provided  that  entered  into 

this  should  not  authorize  any  further  letting,  or  assigning  of  the  ^'^^^'  ?P°^ 
,.  „,  aoo  one  assign- 

part  of  the  mmes  the  subject  of  the  hcence,  the  underlease  to  ment. 

contain  provisions  in  aU  respects  like  those  in  the  original  lease, 

it  was  suggested,  that  neither  under  the  lease  nor  under  the 

(*)  9  H.  i;  Gas.  603.  [t)  Spoor  i>.  Oreen,  L.  E,,  9  Ex.  99. 
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Chap.  IX. 
Sect.  3. 


Williams  v. 
Barle, — the 
covenant  not 
to  assign  runs 
with  the  land. 


Covenants  as 
to  mode  of 
working, 
Lord  Clifford 
V.  Watts, — 
where  the 
amount  work- 
able raises  an 
impossibility 
of  performing 
covenant. 


licence  wotild  the  underlessee  be  prevented  from  letting  or 
assigning  without  the  consent  of  the  original  lessor;  And  the 
Court  held,  that  according  to  the  agreement,  the  underlease 
ought  to  contain  a  covenant  by  the  underlessee  against  letting 
or  assigning  without  the  consent  of  the  lessee,  and  not  a  cove- 
nant against  letting  or  assigning  without  the  consent  of  the 
lessor.     Order  of  Bacon,  V.-C,  reversed  (m). 

A  covenant  in  an  indenture  of  lease  by  which  the  lessees,  for 
themselves,  their  heirs,  executors,  administrators  and  assigns, 
covenanted  that  they,  their  executors,  administrators  and  assigns, 
would  not  assign,  underlet,  or  otherwise  part  with  the  possession 
of  the  demised  premises  without  first  obtaining  the  consent,  in 
writing,  of  the  lessor,  is  a  covenant  which  touches  and  concerns 
the  land,  and  therefore  runs  with  the  land,  and  the  lessor  can 
sue  an  assignee  of  the  lessee  for  the  breach  of  it.  The  measm-e 
of  damages  in  an  action  for  a  breach  of  the  covenant  is  such  a 
sum  as  will,  as  far  as  money  can,  put  the  plaintiff  in  the  same 
position  as  if  he  had  still  the  defendant's  liability,  instead  of 
the  liability  of  another  of  inferior  pecuniary  ability,  for  breaches 
both  past  and  future.  Similar  covenants  to  keep  in  repair  the 
buildings,  and  to  repair,  renew,  and  replace  tenant's  fixtures  and 
machinery  fixed  to  the  premises,  run  vsdth  the  land,  and  bind 
the  assignee ;  but  not  similar  covenants  as  to  mere  utensils  or 
movable  chattels  used  in  the  business  carried  on  in  the  demised 
premises,  and  being  there  at  the  time  of  the  demise  (»). 

There  have  been  various  recent  decisions  of  very  considerable 
importance  upon  covenants  in  mining  leases,  professing  to  secure 
a  certain  minimum  amount  of  working  yearly,  or  to  generally 
regulate  the  mode  of  working.  Thus,  in  Lord  Clifford  v. 
Watts  ix),  the  plaintiff,  in  consideration  of  the  rent,  &c.,  de- 
mised by  deed  to  the  defendant  aU  the  veins,  pits,  &c.  of  clay 
which  were  or  might  be  found  upon  or  under  certain  lands 
described,  with  liberty  to  enter  and  search  for,  dig  and  carry 
away  all  such  clay,  making  satisfaction  to  tenants  for  surface 
damage,  to  hold  the  said  veins,  pits,  &c.  of  clay  for  twelve 
years  from  a  given  day,  and  to  take  the  clay  so  authorized  to- be 
worked  to  his  own  use,  yielding  and  paying  therefor  during  the 
term,  in  respect  of  all  pipe  and  potter's  clay  being  to  be  got 
or  obtained  from  or  imder  the  land  2s.  M.  per  ton.  Covenants 
for  compensation  for  damage  to  the  land,  and  for  restoring  the 
surface,  keeping  accounts  of  clay  raised,  &o. ;  a  covenant  to  work 


(«)  WiUiamson  v.   Williamson,  L. 
B.,  17  Eq.  549;  9  Oh.  729. 


(»)  Williams  v.  Earle,  L.  K.,  3  Q. 
B.  739.  ' 

[x)  L.  R.,  5  0.  P.  577. 
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and  make  trials  for  clay  aocording  to  the  best  and  most  improved     Chas.  IX. 

method  of  working  clay-pits,  and  the  most  usual  course  of  pro- 1  _ '  .. 

ceeding  in  such  works  with. effect ;  and  a  covenant  that  the  defen- 
dant would  dig  and  remove  from  the  land  an  aggregate  amoimt 
of  not  less  than  1,000  tons,  nor  more  than  2,000  -tons,  of  pipe  or 
potter's  clay  in  each  year  of  the  term.  There  was  no  reservation 
of  a  minimum  rent  to  he  paid  in  the  event  of  clay  not  being 
found  or  raised.  In  an  action  upon  this  deed,  one  of  the 
breaches  assigned  was  that  the  defendant  had  not  dug  an 
aggregate  amount  of  not  less  than  1,000  tons  of  pipe  and 
potter's  clay  in  each  year  of  the  demise  that  had  elapsed.  Plea, 
on  equitable  grounds,  that  the  defendant  could  not,  at  any  time 
during  the  term,  dig  an  aggregate  amount  of  not  less  than  1,000 
tons  of  pipe  and  potter's  clay  in  each  year,  because  there  was  not 
at  the  time  of  the  demise,  nor  at  any  time  since,  so  much  clay 
under  the  land  in  question,  and  the  performance  of  the  covenant 
was  impossible ;  and  such  impossibility  was,  at  the  time  of  making 
the  covenant,  unknown  to  the  defendant,  and  he  had  no  reason- 
able means  of  ascertaining  it: — Held,  on  demurrer,  that  the  plea 
was  an  answer  to  the  breach,  as  the  Court  was  of  opinion,  on 
the  construction  of  the  deed,  that  it  was  the  intention  of  the 
parties  that  the  covenant  to  dig, not  less  than  1,000  tons  of  clay 
in  each  year  should  not  take  effect  unless  there  was  clay  to  that 
amount  in  the  lands  demised. 

In  the  case  of  Lord  AMnger  v.  Ashton  {y),  the  facts  were  l^ord  AUnaer 
these : — By  a  lease  of   collieries  in   Cheshire,  certain  pits  or  where  succes- 
mines,  comprising  the  T.  mine,  which  was  the  uppermost,  the  ^'^%  layers  of 
33.  mme,  which  was  next,  and  the  C.  mine,  which  was  the  dispute  as  to 
lowest,  were,  with  other  higher  and  intervening  mines,  demised  ^orSn^™ 
to  lessees,  with  power  to  work  and  get  coal  from  the  same  at  a 
fixed  rent,  and  with  a  covenant  that  they  should  work  and  carry 
on  the  mines  with  their  utmost  skill  and  ability,  in  the  best  and 
most  effectual  manner,  to  the  best  advantage,  and  according  to 
the  common  mode  and  usual  practice  of  carrying  on  coal  works 
or  coUieries  with  effect.     On  a  bill  by  the  lessor,  alleging  that 
the  defendants,  after  having  for  some  time  worked  the  said  three 
mines,  had  ceased  working  the  T.  mine,  and  also  that  they  were 
working  the  C.  mine  in  advance  of  the  B.  mine,  and  praying 
injunctions  accordingly: — Held,  that,  under  the  terms  of  the 
covenant,  the  defendants  were  entitled  to  work  any  of  the  miaes 
without  working  all,  or  all  that  they  had  commenced  to  work ; 
that,  according  to  the  evidence  before  the  Court,  it  was  the 
common  practice  in  the  district  to  work  a  lower  seam  of  coal 
(2/)  L.  B.,  17  Eq.  358. 
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Chap:  IX.     before  working  a  higher ;  that  there  was  no  ground  for  sajdng 
"         that  the  defendants  were  committing  a  breach  of  the  covenant, 


'  and  the  bill  was  dismissed  with  costs. 

Jegm-t.  In  the  case  of  Jegon  v.  F«OT«m(s),  the  facts  were  these: — ^A 

working  by     tenant  for  life,-with  certain  powers  of  leasing,  demised  the  seams 

mstroke.-with-  and  veins  of  coal  under  a  piece  of  land  for  twenty-one  years,  and 
out  smMng  a  ^  i   s   i.        .   j  •  i 

pit.  (if  the  tenant  for  life  had  power  so  to  do)  for  sixty  years,*  with 

liberty  for  the  lessee  to  search  for,  dig,  raise,  and  sell  the  coal, 
and  to  make  any  pits  or  works,  and  to  take  surface  land,  paying 
for  the  damage;  and  the  lessee  covenanted  to  work  the  mines  in 
a  proper  and  workmanlike  manner,  and  to  deliver  up  at  the  end 
of  the  term  the  works,  seams,  and  veins  of  coal  in  good  repair 
and  condition,  so  that  the  said  coal- works  might  be  continued. 
The  lessees  worked  the  demised  coal  by  instroke  from  an  adjoin- 
ing colliery,  situate  to  the  rise  of  the  coal  in  the  demised  land, 
and  did  not  sink  a  pit  so  as  to  work  the  demised  coal  from  the 
deep.  They  kept  no  barrier  between,  the  two  collieries,  so  that 
water  and  air  passed  from  their  other  colliery  through  the,  de- 
.mised  coUiery  into  a  lower  colliery.  They  also  continued  to 
work  the  demised  coal  after  the-  expiration  of  the  lease  for 
twenty-one  years,  olaimiag  to  be  entitled  for  sixty  years;  which 
claim  was,  after  much  htigation,  decided  to  be  invalid  as  against 
the  reversioner: — Held,  that  under  the  circumstances,  working 
by  instroke  was  working  in  a  proper  and 'workmanlike  manner,, 
and  that  the  lessees  were  not  bound  to  sink  a  separate  pit  for 
the  demised  coal.  That  the  value  of  the  coal  raised  by  the  lessees 
after  the  expiration  of  the  twenty- one  years'  lease  was  to  be: 
paid  for  by  them  at  its  fair  market  value,  as  if  they  were 
purchasers,  aU.  expenses  of  hewing  and  raising  being  allowed. 
That,  under  the  terms  of  the  lease,  the  lessees  were  not  liable 
to  damages  for  not  working  the  coal  continuously.  That  the 
lessees  were  not  bound  to  keep  up  a  barrier  so  as  to  prevent  air 
and  water  from  flowing  through  the  lessor's  mine,  and  were  not 
liable  to  pay  for  way-leave  or  air-leave.  That  the  lessees  were 
liable  for  any  damage  done  beyond  the  removal  of  coal  by 
working  the  mine  since  the  determination  of  the  twenty-one 
years'  lease,  and  must  also  pay  for  way-leave  or  for  the  passage 
of  coal  through  the  lessor's  mine  since  the  determination  of  the 
lease. — Decree  of  the  Master  of  the  Eolls  affirmed,  with  varia- 
tions. 
Lmis  v.  In  the  case  of  Leim  v.  Father  gill  (a),  the  facts  were  these : — 

tolametfl^t.  The  owner  of  a  piece  of  land  agreed  to  demise  the  seams  of  coal 

[z)  L.  E.,  6  Ch.  742.  {a)  L.  E.,  5  Oh,  103. 
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under  tlie  land  to  the  owners  of  an  adjoining  coUiflry,  at  a     Chap.  IX. 
royalty  on  each  ton  of  coal  worked,  and  at  a  dead  rent  of  500^. 


if  the  royalties  did  not  amount  to  so  much ;  the  dead  rent  not  to 
he  charged  for  the  first  three  years  if  the  necessary  steps  were 
hona  fide  taken  with  ordinary  despatch  to  win  and  work  the 
coal.  The  lease  was  to  contain  a  covenant  hy  the  lessee  for 
working  the  coal  in  a  proper  and  workmanlike  manner.  The 
lessees  proceeded  to  work  the  coal  by  instroke  or  headings  from 
their  adjoining  colliery,  which  was  situated  to  the  rise  of  the 
seams  agreed  to  be  demised ;  the  lessor  alleged  that  the  lessees 
ought  to  sink  a  pit  and  work  the  coal  from  the  deep,  and  filed 
a  bill  to  restrain  them  from  working  from  the  adjoining  colliery, 
and  to  compel  payment  of  the  dead  rent,  on  the  ground  that 
they  had  not  taken  the  necessary  steps  to  win  and  work  the 
coal: — Held,  that,  under  the  circumstances,  working  the  coal 
by  instroke  was  working  in  a  proper  and  workmanlike  manner, 
and  that  if  the  lessor  had  intended  to  compel  the  lessees  to  sink 
a  pit,  it  should  have  been  provided  for  in  the  agreement : — 
Held  also,  that,  as  the  lessees  were  actually  working  the  coal, 
irremediable  damage  would  not  be  presumed.  The  Court  was 
also  of  opinion,  that  the  lessor  was  not  entitled  to  the  dead  rent 
for  the  first  three  years. 

In  the  case  of  WTieatley  v.  Westminster  Brymho  Coal  Co.  {I),  WheatkyY. 
the  facts  were  these : — The  plaintiffs  granted  a  lease  of  a  coal  brymho  a^,— 
mine  to  the  defendants,  reserving  a  minimum  rent  of  720/.,  attempt  to 

,  ,  ^  ^  _  ,  eniorce  in- 

to be  increased  to  1,000/.  in  case  there  should  be  pits  sunk  creased -work- 

upon  the  estate,  with  a  royalty  upon  all  coal  gotten  beyond  ^^'  *^'^™^ 

a  certain  quantity;    and  the  lessees  covenanted  to  work  the 

mine  uninterruptedly,  efficiently,  and  regularly,  according  to 

the  usual  or  most  unproved  practice.      The  lessees  paid  the 

minimum  rent,  but  only  raised  a  small  quantity  of  coal  by 

working  through  an  adjoining  mine  without  sinking  pits  on  the 

plaintiffs'  property.    The  plaintiffs  being  desirous  of  enforcing 

a  larger  amount  of  working,  whereby  an  increased  rent  would 

be  payable,  filed  a  bUl  for  specific  performance  of  the  covenant 

in  the  lease: — Held,  that  there  was  no  obligation  upon  the 

defendants  to  sink  pits,  although  that  might  be  the  most  efficient 

mode  of  working,  and  that  so  long  as  the  minimum  rent  was 

paid,  the  defendants  could  not  be  compelled  to  work  the  mine 

at  aU ;  that  the  lessees  had  committed  no  breach  of  contract,  but 

if  they  had  douB  so,  the  remedy  was  at  law  and  not  in  equity, 

and  that  this  Court  could  not,  by  a  reference  to  chambers  give 

[b)  L.  E.,  9  Eq.  538. 
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Ckap.  IX. 
Sect.  3. 


effect  to  the  covenant  hj  directions  as  to  tlie  management  of  a 
Goal  mine.    Bill  dismissed  with  costs. 


Distinction 
between 
agreement 
to  lease  and 
actual  lease. 


Morgan  v. 
Morgan, — 
showing 
circumstances 
under  which 
an  agreement 
only,  and  not 
an  actual 
lease,  will  he 
inferred. 


Sub-Sect.  4. — Mining  Leases,  Construction  of. 

It  is  desirable  to  consider  nextly  the  construction  of  leases 
■  generally,  and  of  mining  leases  in  particular  (c). 

In  the  first  place,  there  are  many  conflicting  cases  with 
respect  to  the  words  wl^ch  create  a  present  demise,  or  only  an 
agreement  for  a  demise.  When  there  are  words  of  present 
demise,  or  when  it  is  expressed  that  possession  is  to  he  taken, 
the  iastrument  will  usually  amount  to  a  lease,  unless  there  is 
some  manifest  contrary  intention,  or  something  remaining  to  he 
done  before  a  lease  is  concluded  (d). 

In  an  action  of  replevin,  it  was  stated  to  have  been  agreed  by 
parol,  that  the  plaintiff  should  take  a  house  at  a  certaiu  yearly 
rent,  and  that  he  should  pay  yearly  at  the  rate  of  8d.  a  yard  for 
all  the  marl  that  he  got,  and  also  at  the  rate  of  Is.  a  thousand 
for  bricks  made  by  him  on  the  land.  No  distinct  demise  of  the 
marl  was  proved,  but  the  marl  and  slack  pit  was  stated  to  be 
connected  with  the  house.  It  was  contended,  that  there  was 
only  a  licence,  and  not  a  demise  which  could  yield  rent.  But  it 
was  held,  that  there  was  a  d,emise  at  a  rent  sufficiently  certain, 
and  that  a  distress  could  be  made  for  it  (e). 

In  another  instrument,  it  was  stated,  that  the  owner,  agreed 
to  let  and  grant  a  lease  of  coal  and  iron  mines  at  certain  ton- 
nage rates,  for  seventy  years,  from  the  day  of  date,  with  a 
certain  rent  of  50^.,  to  commence  in  a  year  from  th^  sinking 
of  a  certain  pit.  The  lessees  then  bound  themselves .  to  begin 
the  pit  before  a  certaiu  day,  and  the  owner  engaged  that  he 
had  not  incumbered  the  estate  to  prevent  him  entering  into  a 
lease  on  the  above  terms,  which  was  to  cpntain  the  usual  cove- 
nants, and  also  engaged  to  sign  a  lease  as  soon  as  it  could  be 
prepared.  There  was  also  a  power  to  deposit  rubbish  and  make 
a  wharf.  It  was  held,  that  the  instrument  did  not  amount  to  a 
lease ;  for  it  neither  contained  words  of  present  demise,  nor  was 
accompanied  with  possession,  and  it  also  affected  incorporeal 
rights,  which  could  only  pass  by  deed  (/).  Note,  also,  that  it 
contemplated  the  preparation  of  a  formal  lease. 


(c)  SeeBacon'sAhr.  Leases; 'Wood- 
fall  on  Landlord  and  Tenant ;  Fawoett 
on  Landlord  and  Tenant. 

(i)  Morgan  v.  BisseU,  3  Taunt.  65 ; 
John  V.  Jen  Inn,  1  Or.  &  M.  227 ;  Jones 
V.  Eeyuolds,  1  Q.  B.  506;  10  L.  J., 


N.  S.,  Q.  B.  193. 

(e)  Daniel  v.  Gracie,  6  Q.  B.  145; 
13  L.  J.,  N.  S.,  Q.  B.  309. 

if)  Morgan  v.  Morgan,  14  L.  J., 
N.  S.,  C.  P.  5. 
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It  has  been  before  stated,  that  a  power  to  abandon  tbe  de-     Ohap.  IX. 

mised  mines  should  not  be  made  to  depend  on  the  performance  L^ — 

of  all  the  covenants.     Thus,  it  was  provided  in  a  lease,  that  if  *»f  t.  Grey, 

O I3 11  flfl  TOT* 

the  lessees  should  be  desirous  to  quit,  and  should  give  notice,  abandonment, 
then,  "  all  arrears  of  rent  being  paid,  and  all  and  singtilar  the  ^^^^"t^g 
covenants  and  agreements  on  the  part  of  the  said  lessees  having  covenants, 
been  duly  observed  and  performed,  this  lease  and  everything  ditionpre- 
hereiQ  contained  shall,  at  the  expiration  (&c.),  cease,  determine,  cedent  to. 
and  be  utterly  void  to  aU  intents  and  purposes,  in  like  manner 
as  if  the  whole  of  the  said  term  of  forty-two  years  had  then  run 
out  and  expired,  but  nevertheless  without  prejudice  to  any 
clause  or  remedy  which  any  of  the  parties  hereto  or  their  re- 
spective representatives  may  then  be  entitled  to  for  breach  of 
any  of  the  covenants  or  agreements  hereinbefore  contained." 
It  was  held  by  the  Court  of  Queen's  Bench,  that  the  perform- 
ance of  all  the  covenants  was  a  condition  precedent,  and  that 
the  latter  part  of  the  clause  was  only  introduced  for  greater 
caution,  as  regarded  the  right  of  the  lessor  to  sue  for  breaches 
which  might  be  unknown  to  him,  or  possibly  to  meet  the  case 
of  the  lessor  acquiescing  in  the  notice  given  by  the ,  lessees, 
although  the  condition  precedent  might  not  be  performed;  and, 
further,  that  the  words  were  applicable  to  any  of  the  parties, 
and  preserved  the  rights  of  the  lessees  for  any  breach  of  the 
lessor ,((/).  On  judgment  being  given  on  demurrer,  a  trial  at 
nisi  prius  took  place,  when  the  jury  found  the  breaches,  and 
assessed,  damages.  On  a  writ  of  error  being  brought,  the  judg- 
ment below  was  reversed  in  the  Exchequer  Chamber  on  a  defect 
in  pleading,  but  with  an  opinion  that  the  performance  of  the 
covenants  was  not  a  condition  precedent  {h).  Another  action 
was  then  brought  in  the  Couit  of  Exchequer,  when  it  was 
decided,  accordingly,  per  Lord  Cranworth,  that  the  words  in 
question  so  qualified  the  condition  as  not  to  make  it  prece- 
dent («).  A  writ  of  error  was  again  brought,  and  it  was  decided, 
that  there  was  a  condition  precedent  (/<;).  Fiaally,  the  case 
came  before  the  House  of.  Lords,  assisted  by  eleven  judges,  when 
the  last  judgment  of  the  Exchequer  Chamber  was  affirmed  in 
favour  of  the  lessor.  Three  only  of  the  judges  dissented  from 
this  decision.  Lord  Cranworth,  in  moving  judgment,  said  he 
still  remained  of  the  same  opinion  which  he  had  expressed  in 
the  Court  of  Exchequer,  b;iit  that  Lord  Brougham,  the  only 

.(g)  "Enax-.ie.  arey,  17  L.  J.,  N.  S.,  (»)  Ibid.  Exoh.  368. 

Q.  B.  301.        '  [jc)  Ibid.  20  L.  J.,  N.   S.,   Exoli. 

■  (A)  .Ibid... -5  Excb.   584;   19-  L.  J.,  365;  5  Exch.  Rep.  S97;  4  H.  L.  Oas. 

N.  S.,  Q.  B.  393.  565, 
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Chap.  IX.     other  law  lord  who  had  heard  the  argument,  differed  from 

S^'^-^-       him(/). 


Proviso  for  In  like  manner,  the  proviso  for  re-entry  should  be. limited  to 

to'wu7erfent  t^^  nonpayment  of  rent,  and  to  some  special  causes,  which  may 

it  should  be     enable  a  lessor  to  become  freed  from  objectionable  adventurers. 

'^^    ^  '        For  a  lessee  may  iaadvertently  expose  the  lease  to  forfeiture  (m), 

and  he  cannot  claim  relief  against  forfeiture   on  any  other 

ground  than  nonpayment  of  rent  or  of  sums  certain,  unless  the 

forfeiture  has  been  occasioned  by  inevitable  accident  (w).     The 

same  remark  applies  to  covenants  for  renewal  of  leases  (o). 

Forfeiture  may  be  incurred    by  the  breach   of  conditions 
implied  by  law;  but  upon  this  subject  it  is  not  necessary  to 
enter  in  this  place.     It  is  more  usually  incurred  by  those  acts 
which  pe  provided  for  by  the  express  agreement  of  the  parties. 
In  cases  of  forfeiture,  the  lessor  will  be  entitled  to  enter  again 
as  of  his  old  estate,  and  eject  the  lessee,  or  to  recover  excessive 
damages  for  the  injury  sustained. 
FoW,— means       The  usual  proviso  for  re-entry  declares  that  on  breach  of  any 
at^^ectiorf  of    °-^  ^^®  dovenants  or  conditions  on  the  part  of  the  lessee,  the  lease 
lessor.  shall  absolutely  cease  and  determiae,  and  become  void  to  aU 

intents  and  purposes.  It  must  be  observed,  that  there  was 
always  a  difference  in  this  respect  between  grants  for  freehold 
interests  and  grants  for  terms  of  years.  The  former  were 
created  by  livery  of  seisin;  and  on  account  of  the  solemnity 
of  the  conveyance,  they  could  only  be  determined,  after  breach 
of  the  condition,  by  the  entry  of  the  lessor  or  thosfe  claimiag 
under  bim  (p).  Leases  for  years,  on  the  other  hand,  were 
considered  ipso  facto  void  on  the  breach,  without  entry  at 
aU(?). 

This  was  the  old  doctrine  upon  the  subject.  But  it  is  now 
clearly  settled,  that  these  provisoes  for  re-entry,  even  in  demises 
for  terms  of  years,  are  not  to  be  constriied  with  all  the  strictness 
of  common  law  conditions,  but  like  other  contracts,  the  breaches 
of  which  may  be  sanctioned,  and  the  consequences  waived,  by 
the  acts  or  agreements  of  the  parties  (r).    A  contrary  rule  would 

{I)  H.  of  L.  Cas.  565.     See  Porter  (o)  Job  v.  Banister,  26  L.  J.,  Ch. 

V.  Shepherd,  6  T.  E.  665;  Greene  v.  125;  2  Kay  &  J.  374. 

Sparrow,  cited  3  Swanst.  408.  Ip)  Browuingv.  Boston,  Howd. -135. 

(ot)  Bowser  i>.  Colby,  1  Hare,  109;  (q)  Co.  Litt.  215  a:  Finch  ».  Throg- 

11  L.  J.,  N.  S.,  C.  C.  132.  morton,  Cro.  EIi5!.  220  ;   Mulcary  v. 

(«)  Bracebridge«>.  Buckley,  2  Prince,  Eyres,  Cro.  Car.  511.     See  also  Mag- 

200;    Hill  «>.  Barclay,    16  Ves.   402;  daleu  Hospital  (Governors)  ■!).  Knotts, 

Webber  v.  Smith,  2  Vem.  103 ;  Eolfe  L.  E,.,  5  Ch.  Div.  175,  fuUy  stated  in 

«.   Harris,   2  Price,   206 ;    White  v.  Chap.  IV.,  Sect.  2. 

Warner,  2  Mer.  459;  Green ».  Bridges,  {?■)  Doe  d.  Davis  v.  Elsam,  Mood. 

4  Sim.  96;  Thompson  j>.  Guyon,  5Sim.  &  Malk.  189;  Doe  d.  Green  v.  Baker, 

6;  Lovat«).  Lord  Eanelagh,  3  Ves.  &  2  Moore,  189;  8  Taunt.  241;  Amsby 

B.  24 ;  Wadman  v.  Caloraft,  lOVes.  67.  v.  Woodward,  6  Bam.  &  C.  519. 
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have  violated  one  of  the  first  principles  of  law,  that  a  man  shall     Chap.  IX. 
not  take  advantage  of  his  own  wrong.  ^™"   ' 


This  rule  extends  to  mining  leases,  having  been  estahHshed  in 
a  mining  case,  where  it  was  held,  that  where  a  lease  is  declared  to 
be  void  on  non-performance  of  any  of  the  conditions,  it  is  only  voidable 
at  the  option  of  the  lessor.     The  circumstances  of  the  case  were 
these : — ^A  lease  of  coal  mines  was  granted  for  ninety-nine  years,  ^oe  d.  Srt/an 
with  a  proviso  that  the  works  should  begin  within  a  year  from  iiistaiiee  of 
the  date  thereof,  and  if  they  should  cease  working  at  any  time  ^^^  ^"^F^^' 
for  two  years,  the  lease  should  he  deemed  void  to  all  iatents  and  rule,  against 
purposes.     The  mine  was,  in  effect,  abandoned  in  May,  1813.         ^''^  " 
In  May,  1815,  May,  1817,  and  April,  1819,  the  lessee  raised  a 
few  tons  of  little  value,  for  the  purpose  of  preserving  the  lease. 
At  Michaelmas,  1817,  the  lessor  received  rent,  and  gave  a  fuH 
receipt.     A  special  verdict  was  found,  that  since  1813,  the 
workings  had  been  temporary,  collusive  and  fraudulent.     On  a 
motion  to  enter  a  nonsuit,  it  was  held,  that,  notwithstanding 
the  language  of  the  lease,  it  did  not  become  absolutely  void  by 
a  cesser  of  two  years,  unless  the  landlord  thought  fit  to  make 
it  so.     If  it  were  held  otherwise,  even  where  it  was  made  to 
appear  that  there  had  been  a  continuance  of  the  receipt  of  rent 
afterwards,  the  consequences  might  be,  that  when  the  landlord 
at  an  advanced  period  brought  his  action  of  covenant,  he  might 
be  told  that  he  had  no  right  to  maintain  the  action,  on  the 
ground  that  the  lease  had  become  void  by  forfeiture  many  years 
before.     The  tenant  could  not  insist  that  his  own  act  amounted 
to  a  forfeiture  (s.) 

In  a  recent  case,  it  was  also  decided,  under  somewhat  similar  Roberts  v. 
circumstances,  that  the  word  void  iu  demises  for  years  meant  mXno7of 
voidable  at  the  election  of  the  grantor.    A  licence  was  granted  *^«  appiioa- 
for  twenty-one  years,  to  dig  for  tin  and  other  ores,  subject  to  rule,  against 
the  condition  that  if  the  lessee  should  neglect  effectually  to  work  *^^  landlord, 
the  premises  granted  for  any  time  or  times  exceeding  ia  the 
whole  six  calendar  months  in  any  one  year  of  the  term,  or 
should  not  work  effectually  the  miues  and  veius,  unless  hindered 
by  inevitable  accident,  then  the  indenture  and  licence  should  be 
void  to  all  intents  and  purposes.     A  breach  of  the  condition 
was  alleged,  and  an  action  of  trespass  was  brought  by  the  owner 
of  the  land  against  a  workman  of  the  lessee.     It  was  held,  that 
the  instrument  was  liable  to  be  rendered  void  only  at  the  elec- 
tion of  the  grantor ;  and  that,  in  order  to  avoid  it,  it  ought  to 

(s)  Doe  d.  Bryan  v.  Bancks,  4  Bam,  &  Aid.  401,     See  also  Doe  d.  Boscawen 
V.  Bliss,  i  Taunt.  736.  ' 
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Sect.  3. 

Waiver  of 
cause  of  for- 
feiture. 


No  waiver  of 
continuing 
cause  of  for- 
feiture. 


have  been  shown  that  the  original  grantor  or  somebody  claiming 
under  him  had  done  some  act  to  determine  it  {t). 

It  is  a  general  rule,  that  a  forfeiture  of  a  lease 'will  be  waived 
by  the  landlord  receiving  rent  after  the  occurrence  of  ;the 
event  (m).  But  a  subsequent  act  of  forfeiture  will,  of  course, 
afford  a  new  opportunity  of  determining  the  interest  of  the 
lessee.  A  grantor  may  elect,  in  every  case,  whether  he  will 
take  advantage  of  any  particular  act  of  forfeiture  by  the  lessee. 
It  follows,  therefore,  that  in  cases  where  there  are  continuing 
acts  of  this  description,  the  lessor  may  postpone  his  remedy  to 
an  indefinite  period ;  and  that  the  receipt  of  rent  will  not  pre- 
vent him  from  asserting  his,  right  the  very  next  day. 

Thus,  in  the  case  of  Bryan  v.  Banchs{x),  just  cited;  where  the 
lease  was  to  be  void  at  the  end  of  any"  two  years,  during  which 
there  had  been  a  continued  cesser  to  work,  it  was  observed  by 
Bayley,  J.,  that  the  effect  of  the  receipt  of  rent  could  not  amount 
to  more  than  an  acknowledgment  on  the  part  of  the  lessor  that 
no  forfeiture  was  then  complete.  The  landlord  had  it  in  his 
election  to  make  the  lease  void  or  not;  he  was  not  bound  to 
exercise  that  election  in  the  first  instance;  and  though  he  might 
waive  it  from  time  to  time,  he  was  at  liberty  afterwards  to  insist 
on  the  forfeiture  in  respect  of  subsequent  misconduct.  He  was 
of  opinion,  that  the  receipt  of  the  rent  in  September,  1817,  did 
not  destroy  the  right  of  the  lessor  to  take  any  part  of  the  period 
between  September,  1815,  and  September,  1817,  as  a  period  in 
which  a  forfeiture  was  inchoate  and  beginning;  and  that  if  the 
cause  of  forfeiture  continued,  he  was  at  liberty  to  add  to  that  the 
subsequent  period  from  September  till  March  following,  so  as  to 
complete  the  period  of  two  years.  Holroyd,  J.,  observed,  that 
ceasing  to  work  for  two  years  after  the  29th  of  September,  1815, 
could  not  make  a  forfeiture  until  after  the  expiration  of  the  day 
of  the  29th  September,  1817.  Now,  that  was  not  inconsistent 
with  the  receipt  of  rent  on  that  day;  fqr,  supposing  it  to  be  a 
receipt  of  rent  under  the  lease,  still  the  landlord  might  consis- 
tently say  that  the  lease  was  forfeited  on  the  30th  September, 
or  the  1st  October,  1817,  for  two  years'  cesser  of  work  prior  to 
either  of  those  days.  Although  the  landlord,  by  receipt  of  rent 
on  the  29th  September,  1817,  might  have  admitted  that  the  lease 
was  existing  on  that  day,  yet  he  might  avoid  it  on  a  forfeiture 
which  became  complete  at  a  subsequent  period  (y). 


(«)  Roberts  v.  Dayey,  4  Bam.  &  Ad. 
664 ;  1  Nev.  &  M.  443.  See  also  Rede 
V.  Farr,  4  Bam.  &  Aid.  401 ;  Dakin  v. 
Cope,  2Eu8s.  170;  Amsby  v.  Wood- 
ward, 6  Bam.  &  C.  S19. 


(m)  Amsby  v.  Woodward,  6  Bam.  & 
C.  519  ;  DaHn  ».  Cope,  2  Russ.  170. 

ix)  4  B.  &  Aid.  401. 

(y)  See  also  Doe d.  Amblers.  Wood- 
bridge,  9  Bam.  &  C.  376. 
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Gases  of  forfeiture  are  construed  similarly  toth  by  Courts    Chap.  IX. 
of  law  and  equity.     It  has  been  beld,  that  a  forfeiture,  how-        ^™'   ' 


ever  distinct,  may  be  waived  by  the  act  of  the  lessor,  as,  in  l^p^^i^ 
,        .   .  '  T    .      .  .  waiver, 

general,  by  distraining  for  rent,  or  bringing  an  action  for  the 

payment  of  it,  when  it  has  become  due  since  the  forfeiture  was 

complete,  or  by  acceptance  of  such  rent  (z).    But  the  lessor  must 

have  notice  of  the  forfeiture,  unless  the  condition  be  of  such  a 

nature  as  to  be  equally  within  the  knowledge  of  both  parties  (a). 

If  a  lessor  witnesses  a  continued  act  of  forfeiture,  there  is  no 
waiver  without  some  positive  act;  but  if  he  permits  the  tenant 
to  expend  money  in  improvements,  it  will  be  for  a  jury  to  say 
whether  evidence  of  that  fact  would  amount  to  proof  of  his  con- 
sent and  concurrence  (5),  A  forfeiture  occasioned  by  omission  to 
do  a  thing  after  notice  is  suspended,  but  not  waived,  by  an  agree- 
ment to  allow  further  time(c). 

Forfeiture  may,  of  course,  be  waived  by  the  express  parol 
agreement  of  the  lessor  (<?). 

A  waiver  will  also  be  produced  by  any  affirmance  or  recogni- 
tion of  a  subsistuig  tenancy  (e),  as  by  distress,  or  by  acceptance  " 
of  rent  due  after  notice,  but  not  of  rent  due  .before  notice  (/). 

Acts  of  negotiation  may  also  amount  to  sufficient  evidence  that 
the  lessor  has  elected  to  treat  a  lease  as  still  subsistiQg(g'). 

A  lessee  might  formerly  be  relieved  from  the  forfeiture  by  an  4  Geo.  2, 
offer  of  the  rent  at  any  time,  even  after  ejectment.   But  by  stat.  ^f^eieofanent 
4  Geo.  2,  c.  28,  it  is  enacted,  that  if  the  tenant  shall  suffer  judg-  on  terms. 
ment  .and  execution,  without  payiag  the  rent  and  arrears  with 
full  costs,  and  without  filing  any  bill  for  relief  in. equity  within 
six  calendar  months  after  execution,  he  shall  be  barred  from 
relief.   But  if  at  any  time  before  the  trial  he  shall  pay  or  tender 
the  rents  and  costs,  the  ejectment  shall  be  stayed.  ; 

On  filing  a  bill  a  tenant  shall  not  have  relief  agaiast  proceed-  Upon  what 
ings  at  law  without  payment  into  Court  within  forty  days  after  ^™n' 
answer.     But  it  has  been  held,  that  a  lessee  is  not  obliged  to 
make  such  fuU  payment  if  the  lessor  is  ia  possession,  and  the 
lessee  asks  for  no  relief  before  the  hearing  (A). 

It  was  also  held,  by  Wigram,  V.-C,  in  the  case  last  cited, 
that  an  equitable  assignment  of  a  lease,  not  sufficient  to  avoid  it 

(s)  Doe  d.  Ambler  v.  Woodbridge,  Barn.  &  Ad.  84.     See  also  Doe  li.  Lord 

9  Bam.  &  C.  376;  Doe  <?.  Bryan  v.  Kensingtons.  Brindley,  12  Moore,  37. 

Bancks,  supra;  Kennersleys.Prpe,  1  (<i)  Doe  d.    Henmker  v.   Watt,    8 

Doug.  57;   Amsby  v.  Woodward,   e  Bam.  &  C.  308;  1  Man.  &  E.  694. 

Bam;  &  0.  519.                 .  .      '    .  .^^j  Doe  (?.  Sheppard  4).  Allen,  supra ; 

(a)  Doe  d.  G-regaon  v.  Harrison,  2    ■  Doed.  Scottii.'Miller,  2Car.,&  P.  348. 

T.  E.  431.                '  (/)  Ward  v-.  Day,  5  B.  &  S.  359; 

.(4)  Doe   d.    Sheppard  «.  -Allen,   3  33  L.  J.,  Q,:B.  3,  and  254. 

Taunt.  78.                       .          .  (^)  Ibid, 

{a}  Doe  d.  Eankin  v.  Brindley,  4  (A)  Bowser  v.  Colby,  kupia,. 
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Chap.  IX.'    at  law,  and  not  involving  change  of  possession,  was  not  a  ground 
^^"'"  ^-      for  refusiQg  relief.     In  tlie  absence  of  authority  on  the  subject 


of  relief,  in  such  cases,  reference  was  made  to  the  conduct  of  the 
lessors,  and  to  analogous  cases  of  specific  performance  precluded 
by  the  acts  of  the  claimants.  It  was  also  stated  to  be  a  settled 
rule,  more  strictly  applicable  to  miuiag  property  than  to  any 
other,  that  a  party  who  witnesses  a  breach  of  contract  by  another, 
and,  LQstead  of  applying  promptly  for  relief  in  equity,  permitted 
the  alleged  wrongdoer  to  proceed  in  his  acts,  incurring  expense  and 
liabilities,  would  be  considered  as  having  waived  the  wrong  he 
complained  of,  and  would  be  left  to  his  legal  remedies.  The 
result  of  the  suit  was  made  to  depend  on  the  right  of  defendants 
to  enter  and  determiue  the  lease  at  the  time  when  judgment  was 
recovered  ia  the  ejectment;  and  issues  were  directed  to  ascertain 
if  the  lessee  had  broken  the  covenants,  except  as  to  rent,  and  if 
the  lessors  had  waived  the  forfeiture. 

But  at  law  the  notice  of  forfeiture  must  not  depend  on  a 
contingent  event  (i). 
Mode  of  exer-      It  remains  to  be  seen  in  what  manner  the  right  of  the  lessor 
to^ddie^^*     to  determine  a  lease,  upon  forfeiture,  should  be  exercised, 
lease.  It  is  not  absolutely  necessary,  under  provisoes  of  re-entry, 

that  there  should  be  an  actual  entry  by  the  grantor  to  put  an 
end  to  the  estate  granted.  This  object  may  be  effected  by  the 
entry  of  persons  claiming  interests  or  authority  from  the  grantor. 
If  the  acts  of  these  persons,  or  of  the  grantor  himself,  would 
have  amounted  to  a  trespass  in  the  lands  of  a  stranger,  they  will 
be  considered  as  tantamount  to  an  actual  entry  by  the  grantor. 

A  licence  for  twenty-one  years  was  granted  to  several  persons 
to  work  for  tin  and  other  mines  in  the  county  of  Cornwall,  on 
the  usual  terms,  and  with  a  proviso  for  re-entry  in  case  of 
neglect  or  failure  in  efEectually  working  the  mines,  unless  pre- 
vented by  water  or  inevitable  impediment.  The  surface  of  the 
lands  was  occupied  by  the  lessor  and  his  tenants.  The  lessees 
in  July,  1806,  made  an  adit  or  level  from  the  sea,  upon  the  level 
of  the  sea,  into  the  land,  and,  after  cutting  a  space  of  seven  or 
eight  fathoms,  they  came  to  a  vein  containing  a  small  quantity 
of  copper  ore.  The  vein  was  then  worked  towards  the  west,  and 
a.  smaU  quantity  of  copper  was  obtained,  but  none  was  sold,  and 
no  profit  was  made,  and  none  of  the  dues  were  ever  paid  to  the 
lessor.  One  of  the  lessees  afterwards  pointed  out  and  marked 
a  spot  within  the  limits  where  he  intended  to  sink  a  shaft  down 
to  the  adit;  but  the  shaft  was  never  made,  and  no  other  work 
was  done  within  the  limits,  but  the  same  lessee  occasionally 
(i)  Muskett  V.  Hill,  7  Soott,  865;  5  Bing.  N.  0.  694. 
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worked  ■within  the  limits  until  a  short  period  before  his  death,  Chap.  IX. 
when  he  declared  it  was  not  worth  while  to  work  any  more,  and  ^™'  " 
directed  the  materials  to  he  removed,  and  all  the  timber  to  be 
knocked  away  and  carried  off.  This  was  accordingly  done,  and 
the  sea  filled  up  the  entrance  of  the  adit.  In  October,  1809,  another 
company  entered  into  a  negotiation  with  the  owner  for  a  set  to  be 
made  by  him  authorizing  them  to  work  the  mines  throughout  part 
of  the  lands  described  in  the  licence,  which  the  owner  yerbaUy 
agreed  to  make,  and  settled  with  the  agent  of  the  company  for 
the  amount  of  dues  to  be  reserved.  Afterwards  the  owner 
pointed  out  on  the  lands  some  of  the  boundaries  of  the  set  to 
be  made  to  the  second  company,  in  the  presence  of  several  of 
the  company,  and  wished  them  success  in  their  undertaking; 
and  soon  afterwards  the  mining  operations  were  commenced. 
In  July,  1810,  the  owner  became  one  of  another  company  for 
exploring  and  working  for  tin  in  lands,  part  of  which  were  also 
within  the  limits  of  the  licence,  upon  which  occasion  a  memo- 
randum of  agreement  was  entered  into.  This  company  pro- 
ceeded to  work,  and  raised  a  small  quantity  of  tin,  the  duties 
in  respect  of  which  were  paid  to  the  owner  of  the  lands.  In 
January,  1811,  a  regular  lease  was  granted  by  the  owner  for 
twenty-one  years  of  the  mines  agreed  to  be  let  to  the  second 
company,  to  one  Eowe,  on  behalf  of  the  second  company,  and 
it  was  stated  in  the  instrument  that  it  was  granted  in  considera- 
tion of  the  surrender  of  the  first  lease.  This  lease  was  delivered 
to  Eowe,  who  had  been  one  of  the  first  company,  and  had  pro- 
cured possession  of  the  licence,  and  who  now  delivered  it  up  to 
the  lessor.  No  surrender  of  it  in  writing  was  ever  made.  The 
limits  of  the  lease  were  not  co-extensive  with  those  of  the 
licence,  and  the  works  prosecuted  under  the  former  instrument 
were  at  a  distance  from  the  works  carried  on  imder  the  latter, 
and  did  not  communicate  with  them.  Considerable  quantities 
of  copper  and  copper  ore  were  obtained  by  the  second  company, 
who  rendered  the  dues  to  the  lessor.  The  case  came  before  the 
Court  upon  a  special  verdict,  and  one  of  the  points  was,  whether 
there  had  been  a  re-entry  by  the  grantor,  so  as  to  put  an  end  to 
the  first  term.  Lord  Tenterden,  in  delivering  the  judgment  of 
the  Court,  said — 

That  tie  acts  mentioned  to  have  been  done  by  the  grantor,  and  under 
his  authority,  amounted  to  a  re-entry  under  the  proviso  so  as  to  put  an 
end  to  the  term.  It  was  clear  that  the  grantor  had  a  right  to  re-enter  by 
reason  of  the  breach  of  covenant  in  not  effectually  working  the  mines. 
The  acts  done,  either  by  the  grantor  himself,  or  under  his  authority,  if 
done  by  a  stranger  or  other  person  having  no  right  or  authority  to  enter, 
would  be  wron^ul,  and  so  they  would  be  m  the  present  case,  though  done 
by  the  grantor,  if  the  above  grant  could  be  considered  to  have  operated  as 
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Chap.  IX.      a  demise  either  of  tlie  soil  or  of  the  miaerals,  unless  those  acts  were  deemed 
Sect.  3.       to  be  m  law  an  entry  by  the  grantor,  and  a  remitter.to  him  of  his  former 

estate  by  a  determination  of  his  grant;  and  the  authorities  showed  that 

those  acts  must  be  deemed  to  be  in  law  such  an  entry  and  remitter. 

The  learned  judge  then  cited  authorities  from  Plowden  and 
Coke  (k),  to  show  that  when  a  person  having  a  right  of  entry 
had  done  any  act  which  would  have  rendered  him  Kahle  to  an 
action,  if  he  had  heen  a  stranger,  or  which  would  otherwise  have 
heen  a  wrong  in  him,  or  if  he  commanded  a  stranger  to  commit 
a  trespass,  all  these  acts  amounted  to  an  entry.  It  had  been 
urged,  he  said,  that  the  words  of  the  last  deed,  hy  which  it  was 
expressed  to  be  made  partly  ia  consideration  of  the  surrender 
of  the  former  grant,  together  with  the  fact  of  the  actual  receipt 
of  the  latter  deed  by  the  grantor  from  the  copartner  into  whose 
hands  it  had  come,  showed  that  none  of  the  acts  of  the  grantor 
were  intended  to  amount  to  a  re-entry.  But  such  an  effect  could 
not  properly  be  given  to  these  circumstances,  and  they  ought  to 
be  considered  only  as  matters  of  caution,  intended  to  preclude 
the  question  which  had  since  been  raised  {I). 

It  must  be  observed  that  the  same  acts  would,  according  to 
the  above  judgment,  have  determined  the  estate,  if  the  deed  had 
conferred  a  freehold  interest — if,  for  instance,  it  had  been  a  lease 
for  lives.  Indeed  the  whole  argument  of  the  Court  upon  this 
point  seemed  to  recognize  no  distinction  between  freehold  and 
leasehold  interests.  But  it  is  submitted,  there  is  still  a  dis- 
tinction between  leases  for  freehold  and  for  chattel  interests, 
though  they  have  been  now  decided  so  far  to  resemble  each 
other  as,  in  case  of  liability  to  become  void  by  breach  of  con- 
dition, to  be  equally  voidable  only  at  the  option  of  the  lessor. 
This  distinction  has  not  received  much  attention ;  but  it  may  be 
easily  deduced  from  the  nature  of  the  estates  created.  A  free- 
hold interest,  as  we  have  seen,  was  formerly  created  only  by 
livery,  and  it  could  only  be  divested  by  the  entry  of  the  grantor, 
or  those  claiming  interest  or  authority  from  him.  The  ouster  in 
such  cases  must  have  been  express,  or  clearly  implied  from  the 
acts  of  those  interested  in  the  reversion,  and  exercised  upon  the 
land.  In  the  above  case,  even,  it  appears  the  grantor  was  a  co- 
partner in  the  lessee-company,  and,  as  such,  had  an  interest  in 
their  proceedings  and  was  concerned  in  their  mining  operations. 
On  the  other  hand,  a  chattel  interest  for  any  number  of  years 
might,  before  the  Statute  of  Frauds,  have  been  created  by  parol, 
and  without  any  solemnity,  and  was  not  till  lately  required  to  be 
under  seal.     A  breach  of  condition,  in  such  cases,  rendered  a 


Distmction 
between  free- 
hold and 
leasehold 
mterests, — as 
to  mode  of 
exercising 
right  to  deter- 
mine lease. 


(/«)  Plowd.  92;  Co.  Litt.  55,  245  b; 
Wimiington's  case,  2  Eep.  59. 


(/)  Doe  d.  Hanley  v.  Wood,  2  Bam. 
&  Aid.  724. 
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grant  of  this  description  absolutely  Void.     No  entry,  express  or     Chap.  IX. 
implied,  was  necessary  to  put  an  end  to  a  grant  whicli  was  con- 


sidered to  be  at  once  determined  by  a  breach  of  condition.    This 
rule  was  relaxed  in  faTour  of  the  lessor,  for  otherwise  it  was 
justly  conceived  that  a  tenant  might  take  advantage  of  his  own 
wrong.     But  it  does,  not  follow  that  the  lessor,  in  exercising  his 
election  to  take  advantage  of  the  forfeiture  in  cases  of  chattel 
interests,  should  be  bound  to  pursue  the  same  formalities  which 
are  required  for  putting  an  end  to  a  freehold  iaterest.     To  what 
extent  this  distinction  will  be  aqknowledged  by  the  Courts,  and 
what  particular  acts  may  be  held  sufficient  to  determine  a  lease- 
hold tenancy  voidable  at  the  election  of  the  lessor,  it  would  be 
difficult  perhaps  to  determine.     But  the  subject  might  become 
of  great  importance  with  reference  to  grants  of  miuing  fields, 
the  value  of  which  may  be  seriously  affected  by  the  events  of  a 
day,  and  -which  are  often  abandoned  and  suffered  to  lie  dormant 
without  being  submitted  to  any  diject  act  of  ownership  for  a  con- 
siderable period.    In  such  cases,  the  most  serious  questions  might 
afterwards  arise  with  respect  to  the  determination  of  the  lease. 
It  is  quite  clear  that  the  acts,  which  have  been  already  mentioned 
as  sufficient  to  determine  a  freehold  iaterest,  will  be  equally  ap- 
plicable to  an  estate  for  years.     It  is  submitted,  in  addition,  that 
a  leasehold  term  for  years  may  be  effectually  determined  by  any 
act  of  the  lessor  which  may  amount  to  sufficient  evidence  of  his 
consideriag  the  forfeiture  to  have  taken  place,  and  of  his  iaten- 
tion  to  take  advantage  of  it.     Thus,  a  notice  to  the  tenant  of 
this  intention,  or  the  creation  of  an  interest  ia  the  same  lands 
at  variance  with  the  former,  and  with  the  knowledge  of  the 
tenant,  or  the  .refusal  of  rent  accming  due  after  the  forfeiture, 
accompanied  with  the  reasons  of  the  refusal,  may  all  be  con- 
strued as  acts  of  this  description.     For  the  lease  would  have 
been  formerly  void  ipso  facto — and  for  the  benefit  of  .the  lessor 
alone,  it  is  now  only  voidable.    There  is  required  no  divestiug 
of  an  interest  by  entry,  but  simply  some  distinct  act  on  the  part 
of  the  lessor  whieh,  may  place  the  forfeiture  in  the  condition  it 
was  in  by  the  common  law.     There  is,  therefore,  no  analogy  in 
this  respect  to  leases  for  freehold  interests.     It  must,  however, 
be  observed,  that  a  prudent  lessor  will  in  all  cases  prevent  the 
doubts  which  may  arise  on  this  subject,  by  causing  a  lease,  not 
determined  by  effluxion  of  time,  either  to  be  effectually  sur- 
rendered, or  his  title  to  be  remitted  by  an  actual  entry. 

An  actual  entry  upon  an  estate  generally,  is  an  entry  for  the  Extent  of 
whole — and  if  it  be  for  less,  it  should  be  so  defined  at  the  time  (ni) .  ™*'7- 
(m)  Doe  A.  Tarrant  v.  HelUer,  3  T.  E.  170. 
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But  an  entry  into  distinct  lands  will  not,  of  course,  be  an  entry 
in  respect  of  other  distinct  lands  included  in  a  demise.  There 
may  be  different  breaches,  and  there  must  be  different  entries, 
or  acts  equivalent  to  them ;  when  mines,  at  first  distinct,  after- 
wards communicate  with  each  other,  they  may  perhaps,  in  some 
cases,  be  considered  as  one  subject-matter,  and  entered  upon 
accordingly.     But  this  will  depend  upon  the  particular  facts. 


When  cove- 
nant to  work 
ia  excused. 


Impossibility 
of  working : 
Sanson  v. 
Boothman. 


The  terms  of  a  demise  which  contained  a  condition  or  cove- 
nant to  work  mines  as  far  as  they  ought  to  be  worked,  have 
been  held  to  be  satisfied  by  the  lessees  having  made  sufficient 
trials  to  show  that  there  are  no  mines  at  all  which  ought  to  be 
worked. 

Thus,  several  mines  of  coal  in  Lancashire  were  demised,  sub- 
ject to  a  covenant  that  the  lessees  would  forthwith  proceed  to 
sink  for  coal,  as  far  as  could  and  ought  to  be  accomplished  by 
persons  acquainted  with  the  nature  of  collieries,  and  as  in  such 
cases  was  usual  and  customary,  and  immediately  erect  such  fire 
engines  as  should-  be  necessary  for  the  above  purpose  before  the 
24th  of  June,  1806,  or,  in  default,  to  pay  to  the  lessor  such  a  sum 
as  should  be  fixed  by  arbitration.  Disputes  arose  soon  after- 
wards, which  were  accordingly  referred  to  arbitrators,  who 
awarded  that  the  lessees  had  not  performed  their  covenants  in 
the  lease,  inasmuch  as  they  had  not  proceeded  to  sink  for  the 
coal  in  the  manner  mentioned  in  the  lease,  and  had  not  erected 
the  fire  engines  at  the  time  appointed,  and  that  in  consequence 
of  such  non-performance,  the  lessees  should  pay  to  the  lessor  150/. 
for  rent  for  the  year  ending  in  June,  1807;  that  the  lessees 
should  work  the  mines  and  erect  the  engines  before  the  24th 
June,  1807,  and  in  default,  that  they  should  pay  to  the  lessor 
the  yearly  rent  of  200/.  as  a  compensation  for  the  lord's  rent 
reserved  by  the  lease;  and  that  as  soon  as  the  pits  were  sunk 
and  the  engines  erected,  the  rent  should  cease,  and  the  lessees 
should  pay  the  rent  reserved  by  the  lease,  and  when  it  should 
exceed  200/.  they  might  retain  the  excess  imtil  they  had  reim- 
bursed themselves  what  had  been  paid  for  compensation  before 
the  colliery  was  begun  to  be  worked.  The  lessees  paid  the  150/., 
and  before  June,  1807,  they  proceeded  to  sink  for  coal.  They 
afterwards  desisted,  and  an  action  was  brought  by  the  lessor,  to 
which  the  lessees  pleaded  that  they  would  have  continued  to 
work  the  mines,  and  would  have  erected  the  engines,  but  that 
there  were  no  mines  of  coal  in  the  lands  which  ought  to  be 
worked  by  any  person  acquainted  with  the  nature  of  collieries, 
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or  wHoli  it  was  in  such  cases  usual  to  work,  or  wMch  would  have  Chap.  IX. 
defrayed  the  expense  of  working,  and  that  they  had  ascertained  — ^°'^'  ' — 
the  truth  of  these  statements  by  sufficient  experiments  and  trials. 
It  was  contended  for  the  lessor,  that  it  was  no  answer  against 
the  award  of  the  umpire,  as  to  the  breach  of  the  covenant,  for 
the  lessees  to  say  that  there  were  no  coals,  or  none  worth  the 
expense  of  getting;  but  it  was  held  by  Lord  Ellenborough,  0.  J., 
that  though  it  might  be  no  answer  to  the  damages  awarded  for 
the  breach  of  the  covenant  for  the  time  past,  in  not  trying  to  get 
the  coal,  yet  it  was  an  answer  to  any  further  breach,  that  they  had 
tried  as  far  as  they  could  and  ought  to  do  in  the  judgment  of  persons 
of  competent  skill  in  such  works,  and  as  far  as  was  usual  and  custo- 
mary in  such  cases,  and  that  no  coal  could  be  gotten.  It  was  found 
upon  competent  trial  to  be  impossible  to  get  any  coal  fit  to  be 
worked,  and  no  person  could  be  bound  to  do  impossibilities.  It 
was  suggested,  however,  by  Bayley,  J.,  that  it  would  be  better 
for  the  plaintiff,  if  the  case  would  bear  it,  to  take  issue  upon  the 
sufficiency  of  the  experiments  made  by  the  defendants;  and 
leave  was  given  to  amend  for  that  purpose,  otherwise  judgment 
would  be  given  for  the  defendants  (w). 

In  a  similar  case  it  was  also  held,  at  nisi  prius,  that  when  a 
tenant  is  bound  to  work  a  coal  mine,  as  long  as  it  -vras.  fairly 
workable,  he  is  not  compellable  to  work  the  mine  at  a  dead  loss. 
It  was  proved  that  there  were  coals  in  the  mine,  but  of  such 
a  description  as  would  not  yield  any  profit  by  working  them  (o) . 

In  another  case  there  was  a  covenant,  with  a  proviso,  that  ia  a  merely  re- 
case  the  coals,  so  far  as  the  same  could  be  "  fairly  wrousrhti"  ■'^^i!!?  mpos- 

..,      sibuity  IS  no 
should  be  worked  out  at  any  tmie  prior  to  the  expiration  of  the  excuse. 

term,  then  the  rent  should  cease.  It  was  held,  that  it  was 
a  misdirection  to  leave  to  the  jury  the  meaning  of  the  proviso, 
on  evidence  as  to  the  impossibility  of  working  the  mine  at  a 
profit — and  that  the  question  of  profit  was  not  within  the  scope 
of  the  proviso  {p). 

In  another  case  there  was  a  reservation  of  certain  rent  and 
tonnage  rents.  The  coal  was  not  worth  the  cost  of  working. 
A  Court  of  equity  refused  to  restrain  an  action  by  the  lessor  for 
certain  rent — ^but  would  have  interfered,  if  he  had  sought  to 
compel  the  working  of  the  mine.  It  was  also  intimated,  that, 
if  all  the  coal  had  been  shown  to  have  been  got  by  ancient 
workings,  there  might  have  been  a  claim  for  equitable  relief 

(«)  Hanson  v.  Boothman,  13  East,  Ince  Hall  Coal  and  Cannel  Company, 

22.  35  L.  J.,  Ch.  363. 

(o)  Jones  V.  Shears,  7  Car.  &  P.  346,  ( p)  Griffiths  v.  Exgby,  1  Hurl.  &  N. 

per  Coleridge,  J.    See  Binney  ».  The  237;  25  L.  J.,  Exoh.  284. 
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Chap.  IX.     against  the  certain  rent — ^but  that  a  lessee  must  take  into 
Sect  3 
'~1 account  the  liahiiity  cif  coal  mines  to  be  disturbed  by  faults  (q). 

In  a  case  where  the  covenants  in  a  lease  were  very  ambiguous, 

and  there  was  no  express  obKgation  on  the  lessees  to  work  the 

mines  at  aU,  it  was  held,  that  the  lessees  could  not  be.  compelled 

to  sink  a  pit  for  that  purpose,  even  though  it  was  doubtful 

whether  any  other  mode,  by  way  of  outstroke,:  was  authorized  (r). 

A  lessee  covenanted  to  pay  a  certain  proportion  of  the  value 

of  nine  hundred  weight  of  the  coals  to  be  raised,  unless  ipr&i- 

vented  by  unavoidable  accident  from  working  the  pit.     It  was 

held,  that  if  the  accident  were  only  of  such  a  nature  that  the 

working  of  the  pit  was  not  physically  impossible,  but  might 

have  been  effected,  the  defendant  was  liable,  though  the  expense 

would  be  greater  than  the  value  of  the  coals  to  be  raised  (s). 

But  may  be  a      In  this  Case,  the  defendant  had  demised  coal  mines  at  specified 

fief  in  equity,  rents  for  Certain  quantities,  and  the  lessee  covenanted  to  work 

900  weys  yearly,  subject  to  a  proviso  that  if  there  should  not  be 

found  a  sufficient  quantity  of  coal  to  work  900  weys  a  year,  or 

if  the  lessee  during  the  term  should  have  worked  aU.  the  coal, 

the  lessee  should  be  discharged  from  the  covenant.     The  lessee 

worked  the  coal  tUl  the  faults  and  dislocations  rendered  the 

working  more  expensive  than  was  conceived  at  the  time  of 

taking  the  lease,  so  as  greatly  to  exceed  the  value  at  which  the 

coals  could  be  sold,  by  which  they  sustained  a  loss  of  21.  a  day. 

The  colliery  was  then  stopped.     The  defendant  twice  recovered 

damages  at  law  for  nonpayment  of  rents,  and  had  brought  two 

other  actions  of  the  same  kiad.     The  lessees  then  filed  a  bUl 

praying  an  account  of  the  quantity  of  coals  capable  of  being 

raised,  and,  in  case  it  should  appear  that  the  defendant  had 

received  a  sum  equal  to  the  rent  payable  under  the  lease,  or  if 

it  should  appear  he  had  not  been  fully  paid,  then,  upon  payment 

of  so  much  as  was  unpaid,  he  should  be  restrained  from  bringing 

actions  for  rent.     It  was  said  by  Lord  Kenyon,  M.  E..,  that  a 

Court  of  equity  must  forget  its  name  if  it  did  not  interfere.     If 

any  disadvantage  could  arise  to  the  lessor,  the  Court  would  not 

interfere.     If  parties  enter  into  legal  contracts,  they  are  bound 

to  fulfil  them.     But  if  they  enter  into  contracts  which  are 

enforced  for  the  purpose  of  harassment  or  vexation,  Courts  of 

equity  properly  interfere.     If  this  contract  was  carried  on,  the 

lessee  must  pursue  the  object  at  a  greater  expense  than  he  can 

gain  by  it,  the  property  being  either  not  attainable,  or  only  at 

an  intolerable  expense.     The  offer  to  pay  the  lessor  all  he  could 

(?)  Eidgwayj).  Sneyd,  Kay,  627.  21  L.  J.,  N.  S.,  Exch.  229. 

(r)  James  v.  Cochrane,  8  Exch.  .556)  (s)  Morris  v.  Smith,  3  Doug.  279. 
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ever  ottain  without  incurring  the  expense,  ofEered  every  thing  Chap.  IX. 
he  could  fairly  require.  He  -would  be  paid  for  the  coals,  though  ^'"'  ' 
they  would  he  left  on  the  estate.  It  was  referred  to  the  Master 
to  ascertain  what  quantity  of  coals  remained  to  he  got  on  the 
terms  of  the  lease.  It  was  also  ordered,  that  the  plaintiff  should 
pay  into  the  hank  the  full  yearly  sum  payable  under  the  lease, 
subject  to  the  further  order  of  the  Court ;  and  that,  if  the  defen- 
dant would  accept  a  surrender  of  the  lease,  the  Master  should 
inquire  what  would  be  a  full  satisfaction  of  the  covenants  {f}. 

In  a  later  case,  there  was  a  demise  of  all  mines  of  coal  and 
ironstone  which  had  then  been  or  should,  during  the  demise,  be 
discovered  under  certain  lands,  at  a  yearly  rent,  payable  whether 
the  mines  were  worked  or  not,  and  at  tonnage  rents.  The  lessee 
covenanted  to  work  the  mines  in  a  proper  manner.  It  was  held, 
that,  in  order  to  show  any  breach  of  covenant  in  not  working, 
it  was  necessary  that  the  mines  should  have  been  discovered  or 
opened  (m). 

In  another  case,  a  coal  mine  was  let  for  twenty-one  years  at  Eqidtatle  re- 
a  certain  rent  payable  whether  the  mine  was  worked  or  not,  and  teenexoluded 
at  additional  rents  for  every  wey  beyond  a  stipulated  number,  by  contract. 
The  lessee  worked  the  mine  for  some  years,  and  then  discovered 
that  in  consequence  of  unforeseen  natural  defects,  and  of  acci- 
dents in  working,  it  could  not  be  further  worked  by  him  except 
at  a  ruinous  cost.     The  clause  of  abandonment  was  confined  to 
complete  exhaustion,  and  the  lessee  covenanted  to  work  the  mine. 
It  was  held,  that  the  lessee  could  not  be  relieved  from  the  certain 
rent  payable  imder  the  lease,  as  it  had  been  agreed  that  that  rent 
should  be  paid  in  all  events  («).  ■ 

A  lessee  of  a  coal  mine  underlet  it  to  the  defendants,  who  Bute  {Mar- 
were  to  pay  for  every  ton  of  coal  worked  in  each  year,  not  ^xhtn'sm  — 
exceeding  13,000  tons  in  any  one  year^  the  sum  of  Qd.,  or  the  express  con- 
same  amount  in  money,  namely  433/.  6s.  8d.,  as  fixed  rent,  deadrentf'' 
whether  the  coals  should  be  worked  or  not,  and  the  sum' of  9c?.  aMougimo 
for  every  ton  above  that  quantity.     The  defendants  covenanted  work. 
to  work  13,000  tons  in  each  year,  and  pay  the  rents  as  above 
stated.     On  an  action  feeing  brought  for  rent,  it  was  contended, 
on  the  part  of  the  defendants,  that  the  mine  became  exhausted 
during  the  first  year,  and  that  the  existence  of  coals  was  a  con- 
dition precedent,  to  the  payment  of  rent.     But  it  was  held,  that 
no  such  condition  could  be  implied,  and  that  the  defendants  were 
liable  to  the  consequences  of  their  contract  (2/).  -     ^ 

(t)  Smith*.  Morris,  2Bro.  C.  0.  311.  {y)  Marquis  of  Bute  D.  Thompson 

.    («)  Quarrington  ».  Arthur,  10  M.  &  13M.&W.487;  14L.  J.,N.S.,Exch.95. 

"W.  335;  11  L.  J.,  N.  S.,  Exch.  418.  ^eealsoJeffierys«;.Fairs,L.E.,4Ch.DiT. 

(k)  Phillips  V.  Jones,  9  Sim.  519.  448,  fuUy  stated  on  page  415,  supra. 
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Hellers  t. 


-to 
same  efBeot. 


Jowett  T. 
Spencer, — 
case  of  sale, 
in  form  of 
lease, — onus 
on  tenant- 
purchaser  to 
show  that 
purchase- 
money  paid. 


Jenis  V.  Tom- 
kinson, — 
■when  inevita- 
ble accident 
even,  is  no 
excuse. 


A  lease  reserved  certain  rents  for  every  acre  of  two  beds  of 
coal,  and  also  stipulated  tha-t  the  lessee  should  every  year  work 
not  less  than  two  acres  of  two  beds  of  coal,  or  would  pay  for 
that  quantity  at  that  rate  every  year,  lohether  the  same  could  be 
got  or  not.  The  lessee  filed  a  bill  for  cancelling  the  lease,  on  the 
ground  that  the  coal  in  one  bed  could  not  be  freed  from  water 
so  as  to  be  worked — that  this  fact  could  not  be  known  before  the 
lease  was  granted — that  the  other  bed  was  so  broken  by  faults 
as  to  render  it  impossible  to  procure  the  stipulated  quantity.  But 
it  was  held,  that  such  a  mistake  on  the  part  of  the  lessee  was  not 
reKevable — ^that  every  mining  lease  was  granted  in  ignorance  of 
what  might  be  got — ^that  the  parties  make  terms  accordingly — 
and  that  the  lessee  was  bound  to  pay  the  rents  (s). 

In  another  case,  the  plaintiff  had  granted  to  the  defendant 
certain  coal  mines,  and  the  latter  covenanted  to  pay  as  the  price 
of  the  coal  the  sum  of  40/.  for  every  acre  of  the  coal  which  should 
hQ  found,  and  till  the  price  was  fully  paid,  to  pay  40/.  in  each 
year  whether  the  whole  of  an  acre  in  any  such  year  should  be 
gotten  or  not.  It  was  held  by  the  Court  of  Exchequer,  that  the 
finding  of  the  coals  was  a  condition  precedent  to  the  obligation 
to  pay  in  either  case.  But  this  decision  was  reversed  in  the 
Exchequer  Chamber.  Lord  Denman,  in  giving  the  judgment 
of  the  Court,  said,  that  the  indenture  operated  as  an  absolute 
sale  and  conveyance  of  the  coal,  but  without  any  covenant  on 
the  part  of  the  defendant  to  work  it,  and  that  the  word  "found" 
meant  "  ascertained  to  lie  and  be."  It  was  necessary  to  ascer- 
tain this  quantity,  to  fix  the  amount  of  purchase-money,  which 
could  be  done  without  getting  the  coal.  The  defendant  was  the 
proper  person  to  find  the  quantity,  and  to  secure  this  the  cove- 
nant to  pay  40/.  a  year  was  inserted.  The  right  of  the  plaintiff 
to  sue  for  this  sum  was  absolute  and  without  condition,  and  it 
was  for  the  defendant  to  show  that  he  had  ascertained  the  quan- 
tity of  coal,  and  had  fully  paid  the  price  (a) . 

An  agreement  for  the  demise  of  a  mine  of  rock  salt,  for 
twenty-one  years,  contained  stipulations  on  the  part  of  the 
intended  lessee  to  raise  a  certain  quantity  of  tons,  or  to  pay  for 
it,  and  also  with  reasonable  diligence  to  sink  a  shaft,  and  to 
work  the  mine  to  a  certain  depth.  A  lease  was  to  be  executed 
before  a  certain  day.  There  was  also  a  proviso,  that  in  case  the 
rock  salt  should  fail  by  any  inevitable  accident,  then,  on  pay- 
ment of  the  rents,  and  on  performance  of  the  covenants  by  the 


(z)  Mellers  v.  Duke  of  Devonshire, 
16  Beav.  252;  22  L.  J.,  N.  S.,  C.  C. 
310. 


[a)  Jowett  V.  Spencer,  1  Exoh.  647 ; 
15  L.  J.,  N.  S.,  Exoh.  347;  17  L.  J., 

N.  S.,Exch.  367. 
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lessees,  the  term  should  cease.     At  the  time  of  the  agreement  •  Chap.  IX. 
the  lessees  had  hegim  to  sink  the  shaft,  and,  soon  afterwards,        ^'^' 


the  mine  was  flooded,  and  they  cotdd  not  reasonahly  continue  to 
work  it.  They  gave  notice  of  this  fact 'to  the  lessor,  who  re- 
quired them  to  execute  a  lease  according  to  the  terms  of  the 
agreement.  This  lease  followed  the  language  of  the  agreement, 
and  was  executed  by  the  lessees.  If  it  had  been  executed  at 
the  proper  time,  the  accident  would  then  have  been  prospective. 
No  work  was  done  after  its  execution.  In  an  action  to  recover 
the  rents,  it  was  held,  that  the  covenants  of  the  lease  were  abso- 
lute and  unqualified — ^that  the  "  iuevitable  accident "  must  be 
considered  as  contemplated  after  the  execution  of  the  lease — that 
the  mine  had  not  been  worked  according  to  the  lease — and  that, 
if  the  lease  did  not  express  what  the  parties  intended,  the 
remedy  was  in  a  Court  of  equity  for  a  reform  of  the  lease  (6). 

In  an  agreement  for  a  lease,  no  certain  rent  was  reserved,  and  Upon  a  reser- 
the  intended  lessor  was  only  entitled  to  a  tonnage  rent  in  the  n^ge  j-ent 
quantity  raised.     It  was  held,  that  the  tenant  was  bound  to  °^J>  ^'^^J  *" 
begin  working   immediately,   and  to  proceed  without  inter-  fortlimth. 
mission  (c). 

Questions  of  due  performance  are,  of  course,  properly  for  the  What  is  a  due 
consideration  of  a  jury;  but  if  there  be  any  fraudulent  delay  ofa°OTe^°^ 
on  the  part  of  the  lessee,  the  Court  of  Chancery  will  interfere  ^^^^^ 
and  order  him  to  pay  the  rent  which  would  have  accrued,  if  the 
miae  had  been  properly  worked. 

A  rent  of  600/.  was  reserved  in  a  lease  of  coal  mines,  the  first 
quarter's  payment  of  which  was  to  be  made  at  the  next  feast 
after  the  lessee  should  have  worked  one  thousand  stacks  of  coal. 
There  was  a  covenant  by  the  lessee  that  he  would  dig  the 
thousand  stacks  of  coal  without  delay,  and  in  a  reasonable  time, 
and  that  he  would  dig  the  pits  in  a  workmanlike  manner,  and 
level  the  pits  with  the  gin  pit,  viz.  the  pit  where  the  engine  was 
to  carry  away  the  water.  There  was  a  mutual  covenant  that  the 
lessee  might,  on  giving  six  months'  notice,  determine  the  lease, 
on  payment  of  all  the  rents  due  and  performance  of  the  cove- 
nants. The  lessee  entered,  and  afterwards  gave  six  months' 
notice,  by  which  he  insisted  that  the  lease  was  determined  at 
Christmas,  1723.  The  lessor  filed  a  bill  in  Chancery,  aUeging 
that  the  defendant,  after  having  entered,  had  worked  before  the 
first  quarter  day  the  thousand  stacks  of  coals,  except  a  small 
quantity,  and  had  employed  his  workmen  in  other  works,  telling 
some  of  them  that  he  was  not  such  a  fool  as  to  pay  a  quarter's 

(5)  Jervis  v.  Tomkinson,  1  Hurl.  &  (c)  Sharp  v.  Wright,  28  Beav.  150. 

N.  195;  26  L.  J.,  Exch.  41. 

B.  K  K 
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rent  for  a  few  days'  work,  and  insisted  that  tlie  first  quarter's 
.  rent  ouglit  to  have  been  paid  at  Lady-day,  1721.  The  13111 
prayed  a  specific  performance  of  the  covenants,  and  that  the 
lease  might  continue  for  twenty-one  years,  because  the  power  to 
determine  by  notice  was  conditional,  viz.  on  paying  the  rent  and 
performing  the  covenants,  which  he  had  not  done  ;  for  the  pits 
were  not  levelled  with  the  gin  pit,  and  were  overflowed  with 
water,  and  rendered  of  no  service  to  the  lessor.  It  was  con- 
tended for  the  lessee,  first,  that  the  bill  ought  to  be  dismissed, 
because  the  plaintiff,  if  injured,  might  have  his  remedy  at  law ; 
and,  secondly,  that  it  was  a  question  for  the  consideration  of  a 
jury  whether  the  lessee  had  performed  his  covenants.  Lord 
Chancellor  King  agreed  with  the  counsel  on  the  second  point ; 
for  if  the  defendant  had  not  performed  his  covenants,  he  could 
not  then  determine  the  lease,  and  if  that  was  stiU  subsisting, 
which  was  a  fact  for  a  jury  to  try,  an  action  lay  for  the  relit. 
But  as  to  the  first  point,  though  the  plaintiff  might  indeed  have 
remedy  by  an  action  of  covenant,  upon  the  collateral  covenant  to 
dig  the  coal  without  delay,  yet  there  was  fraud  in  preventing  the 
digging  before  the  quarter  day,  in  order  that  the  rent  might  not 
commence  so  soon,  and  this  fraud  reqtiired  the  interposition  of 
the  Court.  It  was,  therefore,  decreed  that  the  defendant  should 
pay  the  first  quarter's  rent  due  at  Lady-day,  1721,  and  account 
and  pay  the  rent  to  Christmas,  1723,  till  which  time  the  de- 
fendant allowed  the  lease  to  be  subsisting,  but  that  the  bill 
should  be  dismissed  as  to  the  second  point,  whether  the  lease 
was  determined  or  not.  The  costs  were  to  depend  on  the  issue 
of  the  suit  (d). 

In  mining  leases,  containing  the  usual  reservations  of  certain 
rents  and  tonnage  rents,  and  a  power  [at  any  time  to  determine 
the  lease,  on  giving  six  months'  notice,  the  lessee  is  not  a  tenant 
from  year  to  year,  but  for  the  term  granted — and  he  may 
determine  the  lease  without  reference  to  the  commencement  of 
his  tenancy  (e).  . 


Covenants 
generally. 

1.  Whether 
covenants  in 
leases  mn  or 
not  with, 
land. 


In  a  lease  of  mines  and  smelting  mills  in  a  waste  there  was 
the  recital  of  an  agreement  that  the  lessees  should  take  down  a 
smeltiag  nuU,  and  erect  a  miU  of  larger  dimensions,  with  several 
other  buildings  upon  another  piece  of  ground  ia  the  same  waste, 
which  were  thenceforth  to  become  the  property  of  the  lessor  and 

{d)  Greene  v.  Sparrow,   Eeg.  Lib.  (e)  Bridges  v.  Potts,  17  C.  B.,  N.  S. 

A.  1725,  fols.  120, 124,  cited  3  Swanst.       314;'  33  L.  J.,  C.  P.  338. 
408. 
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tHe  two  other  proprietors  of  the  mines  of  the  waste.     There  was     Chap.  IX. 
a  covenant  on  the  part  of  the  lessees  to  keep  and  deliver  up  at 


the  end  of  the  term  in  good  repair  the  new  mill  to  be  erected,  ^"''i's""  ^■ 
The  lessor  was  not  entitled  to  the  general  property  in  the  waste,  for  main- 
but  he  had  power  to  erect  on  it  buildings  and  smelting  mills.     It 


tenauce  of  de^' 
mise. 


was  held,  that,  though  the  covenant  did  not  expressly  extend  to 
the  erection  of  the  new  mill,  there  was  an  implied  covenant  to 
fulfil  the  terms  of  the  agreement.  It  was  also  decided,  that  the 
covenant  ran  with  the  land,  that  is,  the  mines  demised,  so  as  to 
be  available  to  the  assignee  of  the  reversion.  The  covenant  was 
considered  to  tend  to  the  support  and  maintenance  of  the  subject 
of  demise  (/). 

In  another  case,  the  owners  of  several  distinct  iron  works  j  oined  iCeppell  v. 
with  other  persons  (strangers)  in  forming  a  railway,  and  severally  feeding  with 
engaged  that  they  and  their  assigns  would  take  all  the  litnestone  *™®o  *  "^^^r 

,.,.,„  .  ,  •  T  n       way  owned  in 

used  m  their  works  from  a  certam  quarry,  and  carry  it. and  the  part  by- 
ironstone  from  their  mines  to  their  furnaces  along  the  railway,  ^*^^^&^''^- 
on  payment  of  a  certain  tonnage  road-rate.  The  partnership 
deed  of  the  railway  recited  that  the  strangers  joiaed  in  the 
sehenie  in  consideration  of  those  benefits.  The  owners  of  one 
of  the  iron  works  sold  them  to  a  purchaser  with  notice  of  the 
covenant.  It  was  held,  that  the  purchaser  was  not  bound  by 
the  covenant,  on  the  ground  that  the  covenant  was  entered  into 
by  mere  strangers,  that  there  was  a  want  of  privity,  and  that 
parties  could  not  .be  allowed  to  invent  new  and  onerous  modes 
for; '  the  enjoyment  of  property  to  be  transmitted  to  remote 
persons,  and  impressed  with  peculiar  conditions.  It  was  creating 
a  new  species  of  tenure  (gr).  This  decision  has  not  been  ac- 
quiesced in,  and  seems  to  be  open  to  dispute  (h).  '< 

In  an'  agreement  for  a  lease  of  land  for  a  railway,  it  was  Semmingway 
covenanted  that  tho  lessees  and  their  assigns  should  carry  all  -IconTerse  ' 
the  coals  from  a  certain  colliery,  and  all  the  coal  from  any  other  <^seto 
mines 'to  be  worked  by  them  in  a  certain  township,  at  a  rate  or  Saiiey. 
rent  of  2d.  per  ton.     Subsequent  assignees  of  the  railway  and 
the  miaes  refused  to  pay  the  rent  for  any  other  coal  than  that 
from  the  specified  colliery,  and  used  another  railway  for  the 
other  coal.     It  was  held,  that  the  covenant  ran  with  the  land, 
and  that  the  assignees  were  bound  to  pay  all  the  rates  (*). 

A  lease  of  coal  and  iron  mines  had  been  made: fey  several  2.  Wietliera 

.',,.,,,,,  ^  ,  .  covenant  is 

{/)  Sampson  v.  Easterby,  9  "Bam.  (i)  Hemmingway  v.  iPerhandez,  12 

&C.  505;  ICromp.  &  Jer.  105.  L.  J.,  N.  S.,  0.  C.  130.    And  see  also 

[g)  KeppeU  v.   Bailey,   2   Myl.    &  WiUiams  v.  Earle,  L.  E.,  3  Q.  B.  739 

Keen,   617;    and  -contrast  Moule   v.  (stated  fully  in  tbe  preceding  Sub-sec- 

Garrett,  infra,  in  this  section.  tion    of  this  Chapter),;    and  Aapdea 

(h)  Sug.  Ven.  andJPurch.  799.    But,,  ■!).  Seddon,  L.  K.,  1  Exch.  Div.  496 

quare,  the  fairness  of  these  strictures.  (stated  fully  in  Chap.  VIII.,  Sect.  1). 
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Chap.  IX.     tenants  in  common,   both  legal  and  equitable.      The  lessees 
^'^'   '      entered  into  usual  covenants  with  all  the  lessors,  and  each  and 
joint  or  everv  of  them,  their  and  each  and  every  of  their  heirs,  executors,, 

both?  '  administrators  and  assigns.     The  plaintiff,  who  had  acquired  a 

Bradbume  v.  legal  title  to  a  moiety  of  the  mines,  brought  an  action  for  breach . 
of  covenant.  It  was  held,  that  the  covenants  were  aE.  of  a  joint 
nature,  as  affecting  the  quality  of  the  subject  of  demise,  or  the 
mode  of  enjoying  it,  and  that  all  the  covenantees  in  their  Uves, 
and  after  the  death  of  any  of  them  the  survivors,  were  the 
proper  plaintiffs.  It  was  stated  to  be  unnecessary  to  inquire, 
whether  one  of  several  tenants  in  common,  lessors,  could  sue  on 
a  covenant  with  all  to  repair,  as  to  which  there  was  no  decisive 
authority  either  way.  It  was  also  admitted,  that,  if  the  language 
of  a  covenant  was  capable  of  being  so  construed,  it  was  to  be 
taken  to  be  joint  or  several,  according  to  the  interests  of  the 
parties  to  it;  but  that,  when  the  interest  is  joint,  the  same 
covenant  cannot  be  made  joint  and  several  by  any  words,  how- 
ever strong  [k). 

It  is  not  necessary,  when  there  is  a  joint  and  several  covenant 
at  the  beginning  of  a  long  course  of  covenants,  with  proper 
introductory  words,  that  the  joint  and  several  liability  should  be 
expressed  with  respect  to  every  distinct  matter  [1). 

In  a  case,  where  the  covenantees,  the  purchasers  of  certain 
collieries,  were  not  copartners,  but  only  contemplated  partner- 
ship, and  covenants  were  entered  into  severally  by  the  vendors, 
it  was  held  that  the  subject-matter  of  the  covenants  was  a  several 
interest ;  for  each  purchaser  had  a  separate  right  in  respect  of 
his  share  {m). 
3.  WoodY.  It  was  covenanted  in  a  very  special  agreement  under  seal, 

jS«'  Co.  —  dated  the  21st  of  July,  1849,  that  the  defendants  should  grant 
caae  of  inde-  a  lease  for  twelve  years,  from  the  25th  of  March  last  past,  of  a 
nants.  plot  of  land  on  which  the  plaintiff  had  erected  a  factory  for 

making  patent  fuel;  that  all  the  coals  used  by  the  plaintiff 
during  the  term  for  the  purpose  of  his  manufacture  should  be 
purchased  from  the  defendants,  if  they  could  sufficiently  supply 
him,  or  to  such  extent  as  they  could  supply,  at  certain  rates,  and 
of  suitable  quality  for  making  steam  fuel ;  that  the  defendants 
should  not  be  compelled  to  supply  more  than  500  tons  per  week,; 
and,  if  from  some  substantial  cause  they  should  be  imable  to 
supply  that  quantity,  they  should  give  to  the  plaintiff  sis 


{k)  Bradbume  v.  Botfield,  14  M.  &  (m)  Mills  v.  Ladbroke,  IS  L.  J.,  N." 

W.  559;  14  L.  J.,  N.  S.,  Exoh.  330.  S.,  C.  P.   122.     See  Sorsbie  v.  Park, 

{I)    Duke   of    Northumberland    v.  Ibid.,  Exoh!  9:  12  M.  &  W.  146. 
Errington,  5  T.  R.  522. 
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montlis'  notice  of  their  inability,  and  tke  plaintiff  should  be     Chap.  IX. 

at  liberty  to  get  his  supply  or  the  excess  elsewhere.     There        ™^"  ^' 

were  several  other  covenants,  as,  that  the  plaintiff  should  not 

use  the  land  for  any  other  purpose  but  for  making  patent  fuel, 

and  that  the  agreement,  determiaable  as  before  mentioned, 

should  continue  for  the  term  of  twelve  years  from  the  date.     It 

was  held,  that  the  granting  of  the  lease  was  not  a  condition 

precedent  to  supplying  the  coal,  and  that  the  two  covenants 

were  independent ;  that  the  term  of  twelve  years  ia  the  former 

part  of  the  agreement  did  not  refer  to  the  other  term  of  twelve 

years  for  which  the  lease  was  to  be  granted ;  that  the  inability 

to  supply  coal  from  a  substantial  cause  did  not  excuse  the  want 

of  supply,  unless  the  six  months'  notice  was  given ;  and  that 

the  agreement  was  confined  to  coals  required  for  patent  fuel  in) . 

In  the  same  case  it  had  also  been  previously  decided,  that  the  4-, Case  of  im- 
intention  of  the  defendants  to  supply  the  coal  was  sufficiently  nant. 
apparent,  and  amounted  to  a  sufficient  covenant  for  that  purpose, 
although  there  was  no  express  covenant  to  that  effect  (o). 

In  another  case,  a  lessee  of  iron  miaes  and  works  covenanted  5-  Interpreta- 
to  carry  on  the  furnaces  and  works  effectually,  except  for  the  ptrases,  oo- 
time  required  for  repairs,  or  in  the  event  of  any  unavoidable  o™™ig™ 

^  ^        '  •'.  _  covenants. 

accident,  or  the  want  of  supply  of  necessary  materials,  or  in  case 

the  ironstone  to  be  got  or  raised  by  the  lessee  out  of  the  demised 

miaes  should  be  iasufficient  in  quantity  to  supply  the  furnaces 

or  works,  or  would  not  by  itself,  or  with  a  proper  mixture  and  "Proper 

process  in  the  smelting  or  manufacturiag,  make  good  comnion 

pig-iron.      It  was   held,  that  it  was   not   necessary  that  the 

■proper  mixture  should  be  found  upon  the  lands  demised,  but 

was  to  be  procured  by  the  lessees  as  some  of  the  articles  to 

be  used  in  their  trade  as  manufacturers  of  iron,  in.  accordance 

with  the  actual  practice  of  the  lessees  under  the  covenants  (p). 

In  the  above  case,  there  was  also  a  covenant  to  yield  up  in 

repair  the  fumaces,_fire-engine,  ironworks,  and  buildings,  except 

the  ironwork  castings,  raUwa-ys,  machines,  and  the  moveable  "Machines." 

implements  and  materials.     It  was  held,  that  the  lessees  had  a 

right  to  remove  whatever  was  in  the  nature  of  a  machine,  or 

part  of  a  machine,  as  ironwork  or  iron  casting,  or  railways  or 

-moveable  implements  or  materials,  but  not  anything  in  the 

nature  of  buildings  or  support  of  buildings,  although  made  of 

iron ;  that  they  were  not  bound  to  restore  the  brickwork  in  a 

(»)  ■Wood  41.  Copper  Miners'  Com-  (o)  Ibid.,  7  Com.  B.  906;  18  L.  J., 

pany,  14C.  B.  428;  23  L.  J.,  N.  S.,      N.  S.,  C.  P.  293. 
C.  P.  209.  (p)  Foley  v.  Addenbrooke,  13  M.  & 

W.  174;  U  L.  J.,  N.  S.,  Ex.  169, 
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Chap.  IX.     perfect  state,  as  if  the  article  intended  to  he  covered  or  protected 
^^'^"  ^-      were  there,  tut  to  exercise  the  right  of  removal,  so  as  to  leave 


the  brick-work  ia  the  state  most  useful  to  the  lessor. 
"At  any  In  another  case,  it  was  covenanted,  that  if  the  lessor  should, 

™^'  at  any  time  before  the  determination  of  the  lease,  give  notice  ia 

writing  to  the  lessee  of  his  desire  to  take  aU  or  any  part  of  the 
machinery,  stock  in  trade,  &c.  in  or  about  the  mines,  then  the 
lessee  would,  at  the  expiration  of  the  lease,  deliver  the  articles 
specified  in  the  notice  to  the  lessor,  on  payment  of  the  value,  to 
be  ascertaiaed  by  reference.  It  was  held  that  the  covenant  was 
so  iQJurious  and  oppressive  to  the  lessee,  that  a  Court  of  equity 
ought  not  to  enforce  it,  or  to  grant  an  injunction  for  preventing 
a  breach  of  it  {q). 
' '  Inventory  A  lessor  had  demised  a  colliery,  and  all  the  engines,  machinery, 
being^made°"  ^^^  other  effects  belonging  to  it.  There  was  a  proviso  for 
re-entry  on  nonpayment  of  rent,  and  another  proviso,  that  on 
the  determination  of  the  lease,  the  lessee  should  yield  up  to  the 
lessor  all  the  engines  and  other  ejBEects,  according  to  an  inventory 
and  valuation  to  be  made  three  months  previously,  as  compared 
with  an  existing  inventory  and  valuation,  and  that  the  difference 
in  value  should  be  adjusted  between  them.  The  tenant  failed 
in  paying  the  rent,  and  the  lessor  recovered  in  ejectment,  but 
did  not  execute  his  writ  of  possession  for  more  than  a  year. 
On  the  day  after  possession  was  taken,  the  tenant  committed  an 
act  of  bankruptcy.  No  inventory  or  valuation  was  mada.  It 
was  held,  that,  as  the  lease  had  been  forfeited  by  the  act  of  the 
tenant,  the  lessor  was  entitled,  without  valuation,  to  resume 
possession  of  the  whole  property,  including  even  the  new 
machinery  erected  by  the  tenant.  It  was  also  held,  that  the 
tenant  never  had  possession  of  the  articles  within  the  meaning 
of  the  bankrupt  law,  and  that  if  he  had,  it  would  have  ceased 
on  the  landlord  resuming  possession  (r). 
"  During  the  The  lessee  of  a  mine  covenanted  to  leave  for  the  lessor,  at  the 
end  of  the  term,  if  required,  all  the  engines  and  materials  which 
should  have  been  used,  on  receiving  usual  notice,  and  on  being 
paid  according  to  valuation.  In  a  subsequent  part  of  the  lease, 
the  lessee  was  empowered  at  any  time  during  the  term,  or  within 
twelve  months  after  its  expiration,  to  remove  aU  the  machinery, 
engines  and  materials  which  should  be  erected  or  brought  by 
him  on  the  premises,  unless  the  lessor  wished  to  purchase  the 
same,  and  gave  notice  and  made  payment  as  before  mentioned. 
The  lessee  also   covenanted  not  to  do   any  act  which  might 

(?)  Talbot  V.  Tord,  13  Sim.  173,  [r)  Storer  v.  Hunter,  3  B.  &  C.  368. 
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occasion  tke.  drowning  of  the  mine.     Many  years  Ibefore  the     Chap.  IX. 
expiration  of  the  term  the  lessee  hecame  insolyent,  and  assigned        ™'^' 


all  he  had  brought  on  the  premises  to  trustees,  who  gave  notice 
to  the  lessor  of  their  intention  to  remove  them,  unless  he 
purchased.  The  lessor  filed  a  biU,  aReging  that  the  removal 
would  effect  the  drowning  of  the  mine,  and  praying  for  an 
injunction  tiU.  the  end  of  the  term.  But  the  Court  allowed  a 
demurrer,  on  the  ground  that  the  lessee,  according  to  the  true 
construction  of  the  lease,  had  power  to  reserve  the  property  he 
had  brought,  unless  the  lessor  exercised  this  right  of  purchase  (s). 

If  a  contract,  origiaaJly  well  defined,  becomes,  by  the  act  of  "-^^  ^^^y  „ 
a  complainant,  so  much  mixed  up  with  other  matters,  as  to  be 
incapable  of  accurate  separation,  he  will  lose  the  whole  benefit 
of  the  contract.  Thus,  a  coal  owner  agreed  to  find  sufficient 
coal  for  the  engine  of  another  owner,  for  drawing  water  from 
the  coal  mines  of  both  owners,  as  they  then  stood.  -The  latter 
owner  sunk  to  a  lower  seam,  and  in  draining'  it  he  consumed  for 
his  engine  much  more  coal.  It  was  held,  that  the  first  owner . 
was  no  longer  bound  to  furnish  any  coal,  because  the  measure 
of  sufficiency  had  been  destroyed  (^). 

In  a  lease  of  alum  miaes,  the  lessee  had  the  right  to  take  alum  "  Sutject  to 
from  coal  wastes.  In  a  subsequent  lease  of  the  coal  mines,  it  alum  lessees." 
was  provided,  that  the  grant  should  not  iajure  the  rights  of 
the  alum  lessees.  The  coal  could  not  be  thoroughly  worked 
without  removing  the  pillars  that  supported  the  roof;  but  the 
alum  in  the  wastes  would  be  thereby  rendered  inaccessible.  It 
was  held,  that  the  coal  pOlars  could  not  be  removed  (u). 

In  a  case,  which  was  sent  by  the  Lord  Chancellor  for  the  "  Home- 
opinion  of  the  Court  of  King's  Bench,  it  appeared  the  defendant  ^  ^^  " 
had  conveyed  to  the  plaintiff,  iii  fee,  several  closes  of  land,  with 
a  reservation  of  the  mines  of  coal,  and  liberty  to  enter  and  dig 
so  many  and  such  pits  as  should  be  proper  for  getting  all  such 
coal,  and  to  erect  engines,  and  make  ditches  and  drains,  for 
working  the  coal,  "except  as  to  such  lands  as  lie  within  one 
hundred  and  fifty  yards  of  the  messuage  and  building,  and 
except  any  homestead."  The  plaintiff  took  possession,  and  the 
defendant  began  to  sink  pits,  and  erect  engines  and  works  for 
taking  the  coal,  part  of  which  works  were  within  the  distance 
of  one  himdred  and  fifty  yards  from  the  buildings,  and  con- 
siderably within  the  distance  of  one  hundred  and  fifty  yards 
froni  the  ground  c&.Iled  the  homestead,  on  which  the  buildings 

{»)  Eolleston  i>.  New,  4  Kay  &  J.  (u)  Earl  of  Glasgow  v.  Hurlet  and  " 

640.  Campsie  Alum  Company,  3  H.  of  L. 

(t)  Pringle  v.  Taylor,  2  Taunt."  150.       Caa.  25. 
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Chap.  IX.     stood;    and  lie  proceeded  to  work  the  coal  from  under  the 

^°^"  homestead,  and  the  lands  lying  within  one  hundred  and  fifty 

yards  from  the  homestead  and  bmldiags.  The  defendant  was 
restrained  hy  injunction  from  further  operations  till  further 
order.  The  Court  of  King's  Bench  was  of  opinion,  that  the 
defendant  had  reserved  to  himself  the  right,  and  was  then 
entitled  to  dig  coals  from  and  under  the  messuage,  buildings, 
and  homestead,  and  within  one  hundred  and  fifty  yards  from 
them;  but  that  he  had  not  reserved  to  himself,  and  was  not 
entitled,  to  sink  pits  or  shafts,  or  erect  engines  or  make  ditches 
and  drains,  for  working  the  coal,  within  one  hundred  and  fifty 
yards  of  the  messuage  and  buildings,  or  within  the  homestead; 
but  that  he  was  not  restricted,  with  respect  to  the  homestead, 
further  than  the  homestead  itself  [x). 
"  Garden."  In  another  case,  the  defendant,  in  reply  to  an  action  of  tres- 
pass, pleaded  an  immemorial  custom  to  search  for  minerals  in  a 
certain  district,  except  in  the  sites  of  houses,  gardens,  orchards, 
.  and  highways.  It  was  proved,  that  the  place  in  question  had 
been  planted  with  shrubs  within  the  last  six  years,  and  with 
potatoes  just  before  the  commission  of  the  trespass.  It  was 
decided,  that  the  place  was  a  garden  within  the  meaning  of  the 
exception  {y). 
6.  Extrinsic  It  is  a  well-known  rule  that  parol  evidence  may  be  given  to 
'haw  far '         explain  the  meaning  of  technical  expressions  in  an  instrument. 

available,  in    ^j^  expression  may  be  perfectly  intelligible  in  itself,  in  its  ordi- 

mterpretation  ^  .  ■,        t  ^        ■  ■ 

of  coTenants.    nary  sense,  but  it  may  be  shown  that  it  was  used  m  a  different 

sense.     Thus,  a  lessee  of  a  coal  mine  covenanted  to  get  the  whole 

of  the  mines,  "not  deeper  than  or  below  the  level  of  the  bottom 

of  the  said  mine,"  under  a  particular  part  or  point.    It  was  held, 

that  parol  evidence  was  admissible  to  show  that  the  word  "level" 

had  a  particular  meaning  among  miners  different  from  the 

meaning  of  "horizontal  line."     The  term  "level"  had  reference 

to  the  drainage  and  the  inclination  of  the  strata;  and  every  part 

of  the  mine  which  would  require  to  be  drained  from  a  point 

lower  than  the  bottom  of  the  mine  under  the  given  point  was 

below  the  level  of  the  bottom  there,  though  it  might  be  above 

the  horizontal  plane  passing  through  that  part  of  the  bottom. 

This  case  was  then  referred  by  consent  to  an  arbitrator,  to  state 

the  meaning  of  the  covenant,  "according  to  the  custom  and 

understanding  of  miners."    He  found  that  the  mine  was  situate 

within  an  extensive  coal-mining  district  in  Lancashire,  and  de- 


\x)  Bowler  v.  Wolley,  15  East,  444.  (y)  Gilbert  v.  Tomison,  4  Dowl.  & 

E.  222. 
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olared  the  custom  throughmit  that  district.  Some  of  the  parties  Chap.  IX. 
to  the  lease  were  described  in  it  as  residing  without  the  district.  ^'^'  ' 
It  was  held,  that  it  could  not  be  concluded  that  the  parties  used 
the  term  with  reference  to  the  custom,  but  that  the  custom  was 
only  CYidence  for  a  jury  to  draw  the  conclusion.  If  the  arbi- 
trator had  found  the  custom  generally,  such  a  conclusion  might 
have  been  drawn  by  the  Court.  A  new  trial  was  granted,  but 
the  case  was  compromised  (2). 

In  a  case  in  the  Forest  of  Dean,  where  the  award  of  the 
Commissioners  for  regulating  the  working  of  miues  there  had 
defined  the  southern  boundary  of  the  colliery  "as  commencing 
at  the  points  where  the  said  level  struck  the  coal,  and  extending 
in  an  eastward  direction  as  deep  as  the  said  level  will  drain." 
The  dip  of  the  coal  was  to  the  south.  The  boundaries  were 
sufl&ciently  complete,  with  the  aid  of  an  old  level  which  had 
been  driven  to  drain  a  colliery.  But  it  was  contended,  that  the 
workings  had  fallen  in  so  as  to  debar  all  examiaation  by  the 
commissioners,  and  that  the  colliery  itself  was  often  called  a 
"level"  by  the  miners  there,  and  even  in  the  award  itself,  and 
that  the  word  must  m^an  a  horiiiontal  line  drawn  from  the  point 
where  the  old  adit  or  level  struck  the  coal.  It  was  held,  that  an 
existiag  level  was  meant,  and  that  the  level  of  the  colliery  that 
was  stated  to  have  struck  the  coal  was  made  the  measure  of  the 
southward  workings  («). 

:,  A  mining  term  may  also  be  explaiued  in  accordance  with  the 
rule  relating  to  mercantile  contracts  {b) ;  and  in  like  manner  it 
is  presumed  there  may  in  some  cases  be  extrinsic  evidence  for 
supplying  omissions  in  miniag  agreements  (c).  But  a  general 
dictionary  is  not  sufficient  evidence  of  meaning  derived  from 
local  usage  (<^). 

In  a  lease  of  clay,  pit-pans  and  levels  were  held  to  be  "works" 
within  the  meaning  of  a  covenant  (e). 


A  lessee  covenanted  to  pay  a  certain  yearly  rent,  and  a  further  Liability  to, 
sum  for  every  score  of  baskets  of  coal  worked,  and  also  one-rhalf  t^^  ^f  °  ^' 

(z)  Clayton  v.  Grregson,  5  Ad.  &  E.  (b)  See  Hutohiaon  v.  Bowker,  5  M. 

302;  Smitt  v.  Wilson,  3  Bam.  &  Ad.  &  W.  535. 

728.     See  Att.-aen.  v.  Shore,  9  01.  &  (c)  Hutton  v.  "Warren,  1  M.  &  "W. 

Fin.    499,    per   Tindal,    C.   J.,    and  474;    Wigglesworth   v.    DaUison,    1         , 

Parke,  B.  Doug.  201. 

(a)  Brain  v.  Harris,  24  L.  J.,  N.  S.,  (d)  Houghton  v.  Gilbart,  7  0.  &  P. 

Exoh.  177.    See  Morgan  v.  Edwards,  701. 

6  Taunt.  695.  (e)  Martyn  v.  Williams,  1  Hurl.  & 

N.  817;  26  L.  J.,  Exoh.  117. 
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Chap.  IX.     of  all  such  sums  as  the  coal  should  sell  for  at  the  pit's  mouth  ahove 
"  4d.  the  basket.     It  was  held,  that  the  covenant  was  not  amhi- 


royalties,  ffuous,  and  that  the  latter  part  did  not  extend  to  coals  sold  else- 
to  average  where  than  at  the  pit's  mouth.  Lord  Kenyon,  C".  J.,  said,  that 
ffeaerauT^  the  conduct  of  the  defendants  might  possibly  be  a  fraud  on  the 
covenant,  and  a  Court  of  equity  might  perhaps  give  relief,  but 
a  Court  of  law  could  not  get  rid  of  the  covenant  (/).  Another 
action  was  brought  in  the  Court  of  Common  Pleas,  where  it  was 
decided  that  the  covenant  was  not  limited  to  the  pit's  mouth  (^) . 
But  the  decision  was  reversed  ia  the  Court  of  Error  (h) . 

Another  mining  lease  contained  a  covenant  that  the  lessees 
should  deliver  quarterly  to  the  lessor  two-thirteenths  of  all  coal 
to  be  raised,  or  should  pay  him  the  value  m  money;  provided, 
that  if  at  the  end  of  the  first  quarter  of  any  year  such  deHveries 
or  payments  should  not  have  equalled  in  value  or  amount  the 
sum  of  381. 10s.,  the  lessees  should  also  then  pay  such  additional 
rent  or  sum  as  would  make  up  that  sum;  and  if  at  the  end  of 
the  second  quarter  such  deliveries  or  payments  for  that  and  the 
preceding  quarter  should  not  have  equalled  the  sum  of  751.,  the 
lessees  should  then  pay  the  deficiency.  Similar  provision  was 
made  for  the  third  and  fourth  quarters,  with  a  declaration  that 
the  royalties  should  always  amount  to  the  yearly  sum  of  150^. 
at  the  least.  It  was  held,  that  iu  calculating  the  amount  due  at 
the  end  of  the  year,  the  excess  of  royalty  above  38/.  10s.  ia  one 
quarter  should  not  be  set  against  the  deficiency  of  a  previous 
quarter,  but  that  the  rent  was  to  be  completed  every  quarter  (»). 
In  a  demise  of  limestone  quarries  and  limekilns,  it  was  cove- 
nanted by  the  lessee,  that  he  would,  at  all  times  and  seasons  of 
burning  lime,  supply  the  lessor  and  his  tenants  with  lime  at  a 
certain  price,  for  the  improvement  of  their  lands,  and  the  repair 
of  their  houses.  It  was  held,  that  this  amounted  to  a  covenant 
to  bum  lime  at  such  seasons,  and  that  the  lessee  could  not  plead 
that  no  lime  was  burnt  on  the  premises,  out  of  which  the  lessor 
coidd  be  supplied  (A). 

In  another  case,  land  was  demised  to  the  plaintiff  at  an  annual 
rent  for  a  term  of  years,  with  Kberty  to  dig  half  an  acre  of  brick 
earth  every  year.  The  lessee  covenanted  not  to  dig  more,  or,  if 
he  did,  that  he  would  pay  a  double  rent.  On  the  brick  earth 
beiag  dug  by  a  stranger,  the  lessee  recovered  against  him  the 
full  value  of  the  part  taken  away.     It  was  held,  that  he  was 

{/)  Clifton  V.  Walmesley,  5  T.  R.  (i)  Bishop  v.  Goodwin,  14  M.  &  W. 

564.  260;   14L.  J.,  N.  S.,Exoh.  290.     See 

{g)  1  Bos.  &  P.  524.  Buckley  v.  Kenyon,  10  East,  139. 

h)  Gerrard  ».  Clifton,  7  T.  E.  676.  (!c)  Shrewsbviiy  (Earl)  v.  Gould,  2 

B.  &  Aid.  487. 
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entitled,  as  against  the  lessor,  to  retain  the  whole  amount  for     Chap.  ix. 
himself  (0-  _Seot^_ 

Another  lessee  coTenanted  to  pay  one-third  of  the  money 
that  should  be  made,  received  or  produced  from  the  sale  of 
coals,  and  to  keep  true  accounts  of  all  the  coals  to  be  raised. 
It  was  heldj  on  the  two  covenants,  that  the  rent  was  to  be 
estimated  on  the  amount  of  poal  sold,  and  not  on  the  amount  of 
money  received  (m). 

In  the  case  of  an  assignment  of  a  lease  of  coal  mines,  it  was  Cnssfleid  v. 
covenanted  by  the  assignee  that,  as  long  as  he  should  be  in  oovenaiit'to 
possession,  he  would  pay  the  rents  and  other  sums  payable  indenmifj-, 
under  the  lease,  and  perform  and  observe  the  other  conditions  of. 
and  terms  of  the  lease,  and  keep  indemnified  the  assignor  against 
all  actions,  costs  and  claims  relating  thereto.     It  was  held,  that 
the  assignee  was  liable  in  respect  of  the  indemnity,  without 
reference  to  the  period  of  possession  («). 

A  covenant  to  repair  is  assignable  with  the  reversion.  But 
a  claim  to  damages  for  injury  to  lands  does  not  pass  with  the 
conveyance  of  the  land  (o).  But  apparently  a  covenant  to  pay 
compensation,  although  it  is  or  has  become  in  the  nature  of 
damages,  for  subsidence  damage,  does  run  with  the  land  {p). 

When  a  lessor  enters  into  the  usual  covenant  for  quiet 
enjoyment  by  his  lessee,  it  is  immaterial  whether  the  breach 
of  covenant  arises  from  a  wrongful  or  a  rightful  act.  A  lessor 
had  demised  coal  with  a  covenant  of  this  kind,  and  had  then 
worked  a  bed  of  ironstone  lying  above  the  coal.  Although  the 
ironstone  was  got  in  a  workmanlike  manner,  the  roof  of  the  coal 
miue  was  crushed  in,  and  the  mine  was  flooded.  It  was  held, 
that  the  covenant  was  broken;  and  the  lessor  was  restrained 
from  working  the  ironstone  within  a  certain  distance  {q) . 

An  assignee  of  a  lease  by  mesne  assignments  is  imder  an  MouUy.  Gar- 
obKgation  to  indenmify  the  original  lessee  against  breaches  of  nantto°in-" 
covenant  in  the  lease,  committed  during  the  contiauance  of  his  demnify  runa 
own  tenancy;  and  that  obligation  is  not  affected  by  the  cove-  land, 
nants  which  the  assignee  may  have  made  with  his  immediate 
assignor.     The  plaintiff  was  lessee  of  certain  premises  under 
a  lease  containing  a  covenant  to  keep  in  repair.     He  assigned 
the  lease  to  B.,  who  assigned  it  to  the  defendants.     The  assign- 
ment from  the  plaintiff  to  B.,  and  from  B.  to  the  defendants, 
contained  express  covenants  with  the  immediate  assignors  re- 

(/)  AttersoU  v.   Stevens,   1    Taunt.  (o)  Martyn  v.  Williams,  1  H.  &  N. 

183.  817. 

(m)  Edwards  v.  Eees,  7  Oar.   &,  P.  [p)  See  Aspden  v.  Seddon,  L.  E.,  1 

340.     See  Coker  v.  Ouy,  2  B.  &  P.  Kxoh.  Div.  496  (fully  stated  in  Chap. 

565;  Buckleys.  Kenyon,  10 East,  139.  VIII.,  Sect.  1). 

In)  Crossfield  v.  Morrison,  7  Com.  {q)  Shaw  v.  Steuton,  2  H.  &  N.  858. 
B.  286;  18  L.  J.,  N.  S.,  C.  P.  135. 
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Chap.  IX. 
Sect.  3. 


Covenant  to 
pay  gross 
sum,  in  the 
nature  of 
purchase- 
money, — 


Or,  quare,  in 
the  nature  of 
rent. 


spectively  to  indemnify  them  against  all  subsequent  treaches. 
.  "WTiilst  the  defendants  were  in  possession  they  committed 
breaches  of  the  coyenant  to  keep  in  repair,  in  respect  of  which 
the  lessor  recovered  damages  from  the  plaiatiff.  In  an  action 
to  recover  over  these  damages  against  the  defendants: — Held 
(affirming  the  judgment  of  the  Court  below),  that  the  plaintiff 
was  entitled  to  succeed  (r). 

In  another  case,  miaes  were  demised  for  ninety-niae  years, 
with  the  lands  ia  which  they  were  situate;  and  it  was  stipulated 
that  a  sum  of  16,000/.  should  be  paid  to  the  lessors  in  twelve 
years  by  iastalments,  and  that  on  non-payment  they  might  re- 
enter and  distrain.  Additional  rents  were  also  reserved  for 
minerals  worked  above  a  certain  quantity.  There  was  also  a 
covenant  to  pay  a  yearly  sum  of  110/.  during  the  tenancy  and 
till  the  lands  were  restored  to  their  original  state,  with  a  power 
of  distress.  On  a  bill  being  filed  to  declare  the  rights  of  the 
parties,  it  was  held,  that  the  instalments  were  not  rents,  but 
purchase  sums,  and  in  the  nature  of  a  personal  debt  (s). 

In  a  lease  of  lands  and  mines  for  thirty  years,  an  annual 
surface  rent  was  reserved,  and  the  rent  for  the  miaes,  which 
was  payable  to  the  heirs  and  assigns  of  the  lessor,  and  which 
was  called  "  further  consideration  money,"  consisted  of  a  yearly 
certain  sum  for  the  first  ten  years,  estimated  for  one  acre  of 
coal  worked,  with  special  stipulations  for  an  increase  of  the 
yearly  certaia  sum  ia  respect  of  the  additional  acres  worked, 
and  for  the  possible  cesser  of  the  yearly  sums  reserved  for  the 
first  ten  years.  The  lessor  died  intestate,  and  a  contest  arose 
between  the  heir  and  the  next  of  kia,  whether  the  "  further 
consideration  money"  was  to  be  treated  as  rent,  or  as  arising 
from  a  sale  of  the  minerals.  It  was  held  that  it  'passed  to  the 
heir  as  rent  {t). 


Future  rent  in  In  the  case  of  In  re  Hay  tor  Gfraniie  Co.  hi),  a  comDanv  which 
company.  had  taken  a  lease  ot  a  quarry,  and  covenanted  for  payment  of 
Sai/tor  Co.'s  the  rent,  was  ordered  to  be  wound  up,  and  the  leasehold  interest 
was  sold  under  the  winding-up.  On  the  application  of  the  lessor 
for  leave  to  enter  a  claim  for  future  rent,  it  was  ordered  that  a 
claim  should  be  entered  for  the  whole  value  of  the  future  rent 
with  the  qualification  that  the  lessor  should  not  receive  more 
than  the  amount  which  the  company  might  become  liable  to 
pay  under  the  covenant. 


(r)  Moule  v.  Gtarrett,  L.  E.,  5  Ex, 
132;  7Exoh.  (Ex.  Ch.)  101. 
(s)  Hathertou   v.    Bradboumo,     13 


Sim.  599;  13  L.  J.,  N.  S.,  C.  C.  171. 
(t)  Barrs «;.  Lea,  33  L.  J.,  Ch.  437 
(«)  L.  E,.,  1  Oh.  App.  77.- 
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However,  in  a  case  of  In  re  London. and  Colonial  Co.,  Horsey' s     Chaj?.  IX. 
Claim  iv),  after  a  lessor  of  premises  to  the  company  had  in  the        ^™'    ' 


winding-up  obtained  leave  to  enter  aclaim  for  the  amount  at  Sormfs 

which  the  future  rent  was  estimated  in  the  terms  of  the  order 

made  in  the  Sayter  Granite  Co.'s  case,  a  dividend  was  paid,  and 

the  lessor  claimed  (but  was  held  not  entitled)  to  have  a  sum 

equal  to  the  dividend  upon  the  estimated  amount  of  the  future 

rent  impounded  to  secure  payment  of  the  future  rent. 

The  rights  of  a  landlord  in  the  winding-up  of  a  company  Sughcs's  Case. 

were  explained  by  Malins,  Y.-C,  in  the  recent  case  of  In  re 

Coal  Consumers'  Co.,  Limited {x).     Mr.  Hughes  was  the  owner 

of  a  mine  which  had  been  worked  by  the  company,  and  which 

was  still  in  their  possession.     He  claimed  to  issue  a  distress  for 

rent  accrued  partly  before  and  partly  after  the  winding-up.   His 

rights  as  a  landlord  in  the  winding-up  were  regulated  by  the 

163rd  section  of  the  Company's  Act,  1862,  controlled  as  that 

section  was  by  the  87th  section;  and  taking  the  two  sections 

together,  the  result  was  that  no  distress  could  be  issued  in  the 

winding-up  without  the  leave  of  the  Court,  but  with  that  leave 

it  might  be  issued.     It  was  true  that  creditors,  having  security, 

might  in  a  winding-up  realize  their  security  and  prove  for  the 

balance  {y),  as  was  also  the  case  under  the  Bankruptcy  Act,  1869. 

But  the  question  was, — was  the  landlord  a  secured  creditor 

within  the  meaning  of  the  Bankruptcy  Act ;  for  the  Judicature 

Act,  1875,  had  not  enlarged  the  meaning  of  that  word  xmder 

the  Bankruptcy  Act.     The  Vice- Chancellor  was  of  opinion  he 

was  not. 

In  the  ease  of  In  re  Westbourne  Grove,  8fe.  Co.  (s),  the  mort-  Westloume 
„       ,  r>  •         i.  •  •   i.     J!  Grove  Case. 

gag^e  of  a  lessor  oi  premises  to  a  company  was  m  receipt  oi 

the  rents  under  his  mortgage,  and  claimed  in  the  winding-up 
of  the  company  to  have  a  sufficient  sum  impounded  to  meet  the 
whole  of  the  future  rents  to  accrue  under  the  leases,  or  to  have 
his  proof  admitted  for  the  total  amount  of  such  rents:  no  rent 
was  in  arrear  at  the  date  of  the  application.  It  was  held,  that 
the  Court  would  not  Jmpound  moneys  to,  answer  future  liabi- 
lities, where  there  had  been  nX)  antecedent  breach  of  contract; 
and  that  the  applicant  was  not  entitled  -either  to  have  any  sum 
impounded  to  secure  future  rent,  or  to  enter  any  proof  in  respect 
thereof.  It  maybe  made  a  question  how  far  this  ibcision  is  good 
law.  It  is  not  consistent  at  first  sight  with  the  other  cases,  nor 
with  the  most  recent  case  of  Oppenheim  v.  British  and  Foreign, 

Iv)  L.  K.,  5  Eq.  561.'  M  Judicature  Act,  1875,  s.  10. 

(a;)  Ex  parte  Hughes,   25  W.   R.  (s)  25  "W.  E.  509. 

300.  "        "       . 
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Ckap.  IX. 
Sect.  3. 

Extent  of 
landlord's 
power  to 
distrain. 


<^c.  Bank,  before  Hall,  V.-C,  July  30,  1877,  who  directed  a 
.  claim  to  be  entered  for  the  full  amount  of  the  prospective  rent. 
In  the  case  of  Daniel  v.  Stepney  (a),  upon  a  demise  of  mines, 
a  power  of  distress  for  the  rent  reserved  was  granted  to  the 
lessor  over  "  any  lands  in  which  there  shaU  be,  for  the  time 
being,  any  pits  or  openings  by  or  through  which  the  coal  or 
culm  by  the  said  deed  demised  shall,  for  the  time  being,  be  in 
course  of  working  by  the  lessees,  their  executors,  administrators 
and  assigns."  The  plaintiffs,  being  assignees  of  the  lease  with 
notice  under  a  trust  deed  made  by  the  lessees  for  the  benefit  of 
creditors,  sued  the  defendant  for  a  distress  made  under  the 
above-mentioned  power,  after  the  assignment,  at  pits  not  in- 
cluded in  the  demise,  but  referred  to  in  it,  and  then  worked  by 
the  lessees :  Held,  that  whether  the  power  was  or  was  not  a  valid 
power  of  distress  against  strangers,  the  plaintiffs,  taking  as 
assignees  with  notice,  were  bound  by  it. 


A  licence 
(unlike  an 


personal. 


Distinction 
between  lease 
and  licence. 


Sub-Sect.  5. — Mining  Licences, — General  Law  of. 

It  has  been  already  pointed  out  that  there  is  a  great  distinc- 
tion between  a  lease  of  mines  and  a  licence  to  workmines.  The 
former  is  a  distinct  conveyance  of  an  actual  interest  or  estate  in 
lands,  while  the  latter  confers  a  mere  incorporeal  right  to  be 
exercised  in  the  lands  of  others.  It  is  a  profit  d  prend/re,  and, 
unlike  an  easement,  may  be  held  apart  from  the  possession  of 
land. 

"We  now  proceed  to  describe  the  general  properties  of  a  licence, 
which  wiR  be  found  to  have  much  resemblance,  in  many  re- 
spects, to  an  actual  lease. 

In  order  to  ascertain  whether  an  instrument  must  be  construed 
as  a  lease  or  a  licence,  it  is  only  necessary  to  determine  whether 
the  grantee  has  acquired  by  it  any  estate  in  the  land,  in  respect 
of  which  he  might  bring  an  action  of  ejectment.  If  the  land  is 
still  to  be  considered  in  the  possession  of  the  grantor,  the  instru- 
ment vrill  only  amount  to  a  licence,  and  though  the  grantee  of 
the  licence  will  certainly  be  entitled  to  search  and  dig  for  mines 
according  to  the  terms  of  his  grant,  and  to  appropriate  the  produce 
to  his  own  use,  on  payment  of  the  stipulated  rent  Or  proportion, 
yet  he  will  acquire  no  property  in  the  minerals  till  they  are 
severed  from  the  land,  and  have  thus  become  liable  to  be 
recovered  in  an  action  of  trover.  It  must  be  remembered,  that 
in  order  to  constitute  an  actual  lease  of  mines  it  is  not  necessary 


(«)  L.  R.,  7  Exoh.  327,  and  on  appeal,  9  Exch.  185. 
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for  the  grantee  to  acquire  any  right  or  interest  in  the  surface ;  Chap.  IS. 
for  minerals  have  been  shown  to  he  capable  of  forming  a  dis-  ^°^"  ' 
tinot  inheritance  in  the  lands  of  which  they  are  part,  and,  con- 
sequently, an  actual  estate  may  be  both  created  in  and  restricted 
to  any  specified  kinds  of  minerals.  But  a  licence  is  created 
only  where  the  grantee  has  acquired  no  right  of  property  to  any 
part  of  the  soil  or  minerals,  till  they  are  separated  from  the 
general  I  inheritance. 

:If  a  man,  says  Lord  Coke,  grant  to  another  to  dig  turves  in 
his  land,  and  to  carry  them  at  his  will  and  pleasure,  the  land 
shall  not  pass,  because  but  part  of  the  profit  is  given^  for  trees, 
mines,  &o.  shall  not  pass  {b). 

It  has  certainly  been  determined  that  the  intention  of .  the 
parties  may  constitute  an  actual  demise,  whether  the  words  be 
in  the  form  of  a  licence,  or  a  covenant  or  an  agreement.  But  it 
niust  sufficiently  appear  from-  the  construction  of  the  granting 
part,  that  it  clearly  is  the  intention  of  the  parties  that  the  one 
shotdd  divest  himself  of  the  possession,  and  that  the  other 
should'  come  into  it  for  a  determined  time  (c).  It  must  ,be  suffi- 
ciently apparent  that  there  is  nothing  iu  the  grant  of  a  liberty 
to  work  mines  at  all  inconsistent  with  the  possession  being  still 
reserved  to  the  grantor. 
,   This  distinction  has  been  clearly  recognized  by  several  decisions. 

In  a  ease  before  cited,  there  was  a  covenant  for  a  pbrson  and  Chetkam  v. 
his  heirs,  and  assigns  at  all  titne  thereafter  to  enter  and  search  a  ease  of   ' 
and  dig  for  coal  and  other  minerals,  and  carry  them  away  to  licence 
their  own  use.     It  was  decided,  that  the  words  only  amounte;! 
to  a  licence  or  liberty  to  dig  and  work  the  mines  [d).         ■ 

In  another  case,,  an  owner  of  the  land  graut'ed  full  and  free  Norway  y. 
liberty- to  work  for  tin,  copper  and  other  minerals  in  the  Crinnis  also  of  licence 
IGnQS,  id  the  county  of  Cornwall,  for  twenty-one  years;  and  ^ff^^^', 
there  was  a  similar  grant  relating  to  another  mine  called  Camp-  some  indica- 
down.     It  was  held  by  Lord  Eldon,  that^  this  was  nothing  like  ^"^yo^^'to 
a  demise  of  mines,  though  he  did  not  mean  to  say  that  similar  lease. 
principles  would  not  apply  to  it.      These  leases,  as  they  were 
improperly  called,  were  •  not  demises  of  the  mines,  but  simple 
grants  of  Kcences  and  liberties  to  work,  and  there  was  no  estate 
whatever  in  the  grantees  (e) . 

The  same  case  -afterwards  came  under  the  consideration  of  the 
Court  of  King's  Bench.  The  indenture  was  described  as  giving 
also -full  liberty  to  the  grantees  to  erect  within,  the  limits  of  the 


!'! 


Co.  Litt.  4  b.  [d)  Chatham  v.  WiUiamson,  4  East, 

See  Bacon's  Ab.  Leases,  K.  469;  1  Smith,  278.  ; 

(e)  Norway  v.  Kowe,  19  Ves.  158. 
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Chap.  IX. 
Sect.  3. 


The  limited 
character  of 
the  parcels 
(or  premises). 


The  terms  of 
the  proviso  for 
re-entry  ■will 
not  convert  a 
.licence  into  a 
lease. 


At  least, 
where  the 
words  of  the 
granting  part 
are  clear. 


set  therely  granted  sheds,  engines  and  btdldings,  and  to  tum  all 
water  and  ■watercourses  to  their  use,  and  to  cut  any  channels  over 
the  land  for  conveying  the  water;  and  there  was  an  exception  to 
the  grantor  of  full  liberty  to  make  use  of  any  of  the  adits  or 
levels,  and  also  to  sink  any  shafts  for  the  purpose  of  working 
mines  in  other  lands,  and  to  convey  any  watercourse  over  the 
premises  granted.  It  was  contended  that  the  language  of  these 
grants  and  exceptions,  and  the  clause  of  re-entry  which  enabled 
the  grantor  and  his  heirs  to  repossess  and  enjoy  the  lands  in 
case  of  breach  of  any  of  the  covenants,  showed  that  an  interest 
in  the  soil  was  intended  to  pass.  But  it  was  held  by  the  Court 
that  the  deed  operated  as  a  licence  only.  Lord  Tenterden,  ia 
delivering  the  judgment  of  the  Court,  observed — 

That  the  doubt  had  arisen  from  tie  inaccuracy  of  some  of  the  expressions, 
■which  seemed  to  import  that  the  grantor  supposed  himself  to  "have  done 
that  by  the  granting  part  of  the  deed  ■which,  it  ■was  insisted,  the  ■words  of 
the  granting  part  did  not  ■warrant.  But  the  instrument,  though  inaccurate, 
■was  a  regular  formal  deed,  containing  all  the  formal  and  orderly  parts 
of  a  deed  of  conveyancing  enumerated  by  Lord'Coke,- except  the  clause  of 
■warranty  (/).  One  of  the  proper  offices  of  the  premises  or  granting  part' 
of  a  deed,  as  stated  by  Lord  Coke,  "■was  to  comprehend  the  certainty  of 
the  tenem.ents"  to  be  conveyed.  This  indenture,  in  its  granting  part,  did 
not  purport  to  demise  the  land,  or  the  metals  or  minerals  in  it,  but  a 
liberty  to  dig  for  metals  and  minerals,  and  to  dispose  of  those  only  that 
should  le  found  there  within  the  term,  the  grantor  parting  ■with  no  estate  or 
interest  in  the  rest.  If  so,  the  grantee  had  no  estate  or  property  in  the 
land  itself,  or  any  particular  portion  of  it,  or  in  any  part  of  the  ore,  metals 
or  minerals  "which  are  not  obtained.  He  acquired  no  more  than  a  mere 
right  to  a  personal  chattel,  ■when  obtained  in  pursuance  of  incorporeal 
privileges  granted  for  the  purpose  of  obtaining  it.  It  had  been  contended 
that  there  ■were  ■words  in  the  deed  ■which  sho^wed  an  intent  to  demise, 
particularly  in  the  clause  of  re-entry.  A  proviso  of  that  description  ■was 
in  itself  not  less  apphcable  to  a  licenoe  to  dig  and  ■work  for  mines  than  to 
a,  demise  of  metals  and  minerals,  because,  under  such  a  Hoence,  works 
may  be  effected,  and  a  corporal  possession  had,  which  it  might  be  com- 
petent for  the  grantor  to  resume.  The  expi'essions  in  the  deed  might 
proba^ily  be  attaibuted  to  want  of  care  and  caution  in  its  preparation; 
but,  supposing  it  otherwise,  still  they  could  have  no  further  effect  than  to 
show  that  the  grantor  who  used  them  supposed  that  the  soil  or  minerals, 
and  not  a  mere  liberty  or  privilege,  passed  by  his  deed;  and  if  the  words 
used  in  the  granting  part  of  the  deed  were  of  doubtful  import,  and  would 
bear  the  construction  contended  for,  they  might,  -with  the  aid  of  others 
showing  the  intent,  be  sufficient  to  pass  the  land  or  soil,  and  support  an 
action  of  ejectment.  But  the  words  of  the  granting  part  were  plain  and 
not  of  doubtful  import;  and  as  the  proper  office  of  that  part  of  the  deed 
is  to  denote  what  the  premises  are  that  are  granted,  and  is  the  place  where 
the  intent  of  the  grantor,  and  what  he  has  actually  done  in  that  respect, 
is  more  particularly  to  be  looked  for,  recourse  must  be  had  -to  it  to  see 
whether  he  has  actually  granted  what  it  is  urged  his  expressions  denote 
that  he  supposed  he  had  granted,  for  the  question  properly  was  not  what 
he  supposed  he  had  done,  hut  what  he  really  had  done  hy  his  grant  {g). 

It  will  appear,  therefore,  from  the  preceding  case  that,  not- 
withstanding the  rules  of  law  that  a  grant  is  to  be  taken  most 


(/)  Co.  litt.  6  a. 


ig)  Doe  d.  Hanley  r.  Wood,  2  Bam. 
;  Aid.  724. 
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strongly  against  the  grantor,  and  that  the  intention  of  the     Chap.  IX. 
parties  is,  if  possible,  to  be  supported,  the  deficiency  of  the        ^™' 
granting  part  of  a  deed,  in  the  description  of  the  thing  granted, 
will  not  be  assisted  by  the  intention  of  the  parties  expressed  in 
the  other  parts  of  the  deed. 

A  licence  to  work  mines  is  often  framed,  as  in  the  aboTe  Porm  of 
case,  in  the  same  manner  as  a  regular  demise,  with  formal  pro-    °™"^- 
visoes  and  covenants  entered  into  by  both  parties.    The  observa- 
tions which  have  already  been  made  with  respect  to  the  forms 
of  leases  will,  therefore,  be  generally  applicable  to  licences  of 
this  description  (h). 

But  it  remains  to  consider  some  important  iacidents  which  Peouliaritiea 
are  peculiar  to  licences.  ^   oences. 

It  is  now  quite  settled  that  a  beneficial  privilege  in  land,  as  a 
licence  to  work  mines,  can  only  be  granted  by  deed  («).  It  may 
be  granted  ia  fee  simple,  or  for  life,  or  for  years.  If  granted  for 
years,  it  is  not  strictly  a  hereditament,  but  an  iucorporeal  right, 
transmissible  like  other  interests  so  limited.  In  aU  cases,  even 
if  it  exist  for  a  year  or  a  day,  it  must  be  transferred  by  deed. 
It  was  assignable  only  by  deed  before  the  passing  of  the  Statute 
of  Frauds  {k) .  A  covenant  or  any  instrument  under  seal  will 
operate  as  a  grant,  if  the  iutention  is  sufficiently  expressed  (/). 

A  licence,  which  does  not  amount  to  any  direct  interest  in  the 
land  itself,  may,  however,  be  given  by  parol  (m),  or  by  simple 
writing. 

This  distinction,  which  affects  the  whole  nature  of  a  licence  The  definition 
and  its  incidents,  is  thus  explained  by  Vaughan,  C.  J.,  in  a  case  "^^  ^^"^ 
appearing  in  his  own  Eeports  («) : —  Bimple ;  also, 

A  dispensation  or  licence  properly  passeth  no  interest,  nor  alters  or  ^nd  a  licence 
transfers  property  in  anything,  but  only  mates  an  action  lawful,  mthout  coupled  -with 
which  it  had  been  imlawful — as  a  licence  to  go  beyond  the  seas,  to  hnnt  an  interest, 
in  a  man's  park,  to  come  into  his  house,  are  only  actions  which,  without 
licence,  had  been  unlawful.    But  a  Uoence  to  hunt  in  a  man's  park  and 
carry  away  the  deer  killed  to  his  own  use,  to  cut  down  a  tree  in  a  man's 
ground,  and  to  carry  it  away  the  next  day  after  to -his  own  use,  are 
licences  as  to  the  acts  of  hunting  and  cutting  down  the  tree,  but  as  to  the 
carrying  away  of  the  deer  killed  and  tree  cut  down,  they  are  grants.     So, 
to  license  a  man  to  eat  my  meat,  or  to  fire  the  wood  in  my  chimney  to 
warm  him  by, — as  to  the  actions  of  eating,  firing  my  wood  and  warming 

{k)  See  Muskett  ».   HiU,   7  Soottj  Henderson,  17  Q.  B.  574 ;  21  L.  J., 

855;  SBing.  N.  C.  694;  9L.  J.,N.  S.,  Q.  B.  49. 

C.  P.  201.  {k)  "Wood  V.  LeadHtter,  13  M.  &W. 

(i)  Co.  Litt.  9  a;  Fentiman  v.  Smith,  838;  Bird  ».  Higginson,  2  Ad.  &  E. 

4  East,  107;  Hewlins  v.  SMppam,  5  696;  6  Ad.  &  E.  824. 

B.  &  C.  221 ;  Cocker  v.  Cowper,  1  Cr.  (1)  Holmes  v.  SeUor,  3  Levinz,  505. 

M.    &  R.  418,   overruling  Taylor  v.  {mj  See  Smart  d.  Jones,  33  L.  J., 

Waters,  7  Taunt.  384.     See  also.Bryan  C.  P.  154  ;  15  C.  B.,  N.  S.  717. 

V.  Whistler,  8  B.  &  C.  288 ;  Liggins  (n)  Thomas  v.  Sorrell,  Vaugh.  351. 

V.  Inge,  7  Bing.  682;  WaUis  v.  Har-  See    also    Brooke,    Ab.    "Licence," 

rison,   4  M.   &  W.   538 ;   Eufiey  v.  pi.  15. 
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Chap.  IX.     Wm,  they  are  licences;  but  it  is  consequent  necessarily  to  those  actions 
Sect.  3.       that  my  property  may  be  destroyed  in  the  meat  eaten  and  in  the  wood 

burnt.     So  as,  in  some  cases,  by  consequence  and  not  directly,  and  as  its 

effect,  a  dispensation  or  hoenoe  may  destroy  and  alter  property. 

In  what  oases      Every  licence,  therefore,  that  authorizes  such  acts  as  not  only 
a^fe<?neces-    ^^^^:^^  ^^  ^^  performed  upon  the  land,  but  which  gives  some 
usufruct  of  the  land  itself,  is  properly  a  grant  of  an  incorporeal 
hereditament,  and  must  he  created  and  transferred  hy  deed. 
But  a  licence,  that  amounts  only  to  authorize  such  an  act  as 
excuses  a  trespass,  and  which  regards  rather  the  act  itself  than 
its  connection  with  the  land,  or  that  merely  amounts  to  a  hare 
permission  or  dispensation  to  do  or  suffer  certain  temporary- 
acts,  gives  no  real  beneficial  interest  in  the  land,  and  may  pass 
by  parol. 
Eevooability        The  subject  of  revocation  of  licences,  which  depends  on  the 
0    oence.        preceding  distinction,  has  been  lately  fuUy  explained  in  the  case 
of  Wood  V.  Leadhitter  (o) . 

A  parol  licence,  limited  in  its  scope  as  above  stated,  when 

fully  executed,  and  not  depending  on  continuous  acts,  cannot  be 

countermanded.     But  as  long  as  it  remains  executory  it  may  be 

revoked,  and  it  cannot  be  transferred  to  another.     For  such 

a  licence  is  only  personal,  and  lasts  only  so  long  as  the  land 

belongs  to  the  grantor,  or  so  long  as  he  permits  its  exercise  {p). 

Ajdj  expenditure  incurred,  or  valuable  consideration  given  by 

the  grantee,  wiU.  not  avail  to  make  the  licence  less  revocable  (q). 

Irrevooahihty       But  a  licence,  by  which  an   iacorporeal    hereditament   is 

when  coupled  granted,  or  any  licence  coupled  with  an  interest  (r),  cannot  be 

with  an  revoked.     On  this  point,  Alderson,  B.,  in  giving  the  judgment 

of  his  Court,  in  Wood  v.  Leadhitter,  said: — 

A  licence  under  seal  (provided  it  be  a  mere  licence)  is  as  revocable  as  a 
licence  by  parol;  and,  on  the  other  hand,  a  licence  by  parol,  coupled  with 
a  grant,  is  as  irrevocable  as  a  licence  by  deed,  provided  only  that  the  grant 
is  of  a  nature  capable  of  being  made  by  parol.  But  where  there  is  a  licence 
by  parol,  coupled  with  a  parol  grant,  or  pretended  grant,  of  something 
which  is  incapable  of  being  granted  otherwise  than  by  deed,  then  the 
licence  is  a  mere  licence;  it  is  not  an  incident  to  a  valid  grant,  and  it  is 
therefore  revocable.  Thus,  a  licence  by  A.  to  hunt  in  his  park,  whether 
given  by  deed  or  by  parol,  is  revocable;  it  merely  renders  the  act  of 
hunting  lawful,  which,  without  the  licence,  would  have  been  unlawful. 
If  the  licence  be,  as  put  by  Vaughan,  0.  J.,  a  licence  not  only  to  hunt, 
but  alsp  to  take  away  the  deer,  when  killed,  to  his  own  use,  this  is  in  truth 
a  gra.nt  of  the  deer,  with  a  licence  annexed  to  come  on  the  land :  and  sup- 
posing the  grant  of  the  deer  to  be  good,  then  the  licence  would  be  irrevo- 
cable by  the  party  who  had  given  it;  he  would  be  estopped  from  defeating 
his  own  grant,  or  act  in  the  nature  of  a  grtot.  But  suppose  the  case  of  a 
parol  licence  to  come  on  my  lands,  and  there  to  make  a  watercourse,  to 

[o)  13  M.  &  "W.  838.     See  also  Bird  v.  Harrison,  supra. 
V.  Higginson,  supra  ;  Perry  v.  Ktz-  (j)  ■Wood  v.  Leadhitter,  13  M.  &  W. 

howe,  8  Q.  B.  757.  838. 

[p]  Winter  v.   BrockweU,  8  East,  (r)  Wood  v.  Manley,  11  Ad.  &  E. 

308 ;  LiggiuB  v.  Inge,  supra ;  Wallis  34. 
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flow  on  the  land  of  the  licensee.     In  such  a  case,  there  is  no  valid  grant      Chap.  IX. 
of  the  watercourse,  and  the  licence  remains  a  mere  licence,  and  therefore        Sect.  3. 

capable  of  being  revoked.  On  the  other  hand,  if  such  a  licence  were  granted  

by  deed,  then  the  question  would  be  on  the  construction  of  the  deed,  whether 
it  amounted  to  a  grant  of  the  watercourse;  and  if  it  did,  then  the  licence 
would  be  irrevocable. 

Upon  the  subject  of  Kcences,  there  arises  an  important  question  Question,— 
with  respect  to  mines — viz.  whether  those  instruments  are  or  not  licence  is 
exclusive  of  the  rights  of  others?  exclusive. 

It  may  be  stated,  as  a  general  rule,  that  a  licence  to  work 
mines  is  not  exclusive  of  the  similar  rights  of  the  grantor,  or 
of  those  who  may  claim  under  him  by  virtue  of  a  similar  autho- 
rity. 

This  was  decided  in  a  very  early  case.  Lord  Mountjoy,  being 
seised  in  fee  of  the  manor  of  Canford,  sold  it  in  fee  with  the 
reservation,  and  with  a  covenant  on  the  part  of  the  purchaser 
that  Lord  Mountjoy,  his  heirs  and  assigns,  might  dig  for  ore  in 
the  lands  (which  were  great  wastes),  parcel  of  the  manor,  and 
dig  turf  also  for  the  making  of  alum.  It  was  held  that,  not- 
withstanding this  grant,  the  purchaser,  his  heirs  and  assigns, 
might  dig  also,  like  the  case  of  common  sans  nombre  (s). 

In  the  case  of  Ghetham  v.  Williamson  (t),  a  similar  reservation 
of  coals  was  made  in  a  purchase  deed,  and  the  licence  was  held 
not  to  confer  an  exclusive  right  to  the  coals.  Lord  EUenborough 
observed,  that  no  case  could  be  named  where  one  who  had  only 
a  liberty  of  digging  for  coals  in  another's  soil  had  an  exclusive 
right  to  the  coals,  so  as  to  enable  him  to  maintain  trover  against 
the  owner  of  the  estate  for  coals  raised  by  him;  and  after  citing 
the  cas*,of  Lord  Mountjoy,  said  .that  those  who  compared  it  to 
a  grant  of  common  sans  nombre,  used  that  as  the  strongest 
instance  to  show  that  it  could  not  be  an  exclusive  right. 

It  appears,  therefore,  that  an  exclusive  right  to  minerals  will 
not  necessarily  be  conferred  by  the  grant  of  a  licence  to  work 
them.  But  it  must  not  be  concluded  from  these  decisions  that 
the  licence  to  work  may  not  be  in  such  a  form  as  eilectually 
to  vest  in  the  grantee  a  sole  and  undisturbable  right  to  the 
minerals.  It  may  be  generally  laid  down,  that  if  it  appear  to 
be  the  intention  of  a  deed  of  grant  or  licence  that  the  grantee 
should  be  solely  and  exclusively  entitled  to  work  for  minerals, 
the  grantor  will  be  afterwards  precluded  from  abridging  or 
derogating  from  his  grant  by  any  attempt  to  exercise  a  right, 
similar  only  indeed,  but  incompatible  vrith  his  former  disposition. 
This  intention  should  properly  appear  in  the  granting  part;  for 

(s)  Co.  Litt.  165  a;  Godb.  18 ;  1  iSoid.,  {t)  i  Bast,  469, 

307;'4  Leon.  147. 
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Chap.  IX. 
Sect.  3. 


Wtat  words 
sufficient  to 
make  licence 
exclusive. 


the  use  of  the  granting  part,  as  has  been  observed,  is  to  give  an 
.  accurate  description  of  the  thing  granted.  It  is  an  essential 
part  of  the  thing  granted,  that  it  is  freed  from  the  interruptions 
and  claims  of  others.  If  the  description  should  fail  in  this 
respect,  but  the  intention  may  still  be  gathered  from  other  parts 
or  the  general  scope  of  the  iastrument,  it  would  seem  that,  at 
law,  the  right  to  work  would  not  be  exclusive,  but  that  the  deed 
would  create  an  equitable  contract  for  an  exclusive  right,  which 
would  be  binding  upon  the  grantor  and  those  claiming  under 
him.  If  this  right  could  be  considered  to  be  included  in  a 
covenant  entered  into  by  the  grantor,  or  if  any  particular  re- 
citals or  expressions  should  suffice  to  constitute  a  legal  covenant, 
such  a  contract  would,  even  at  law,  be  held  to  run  with  the  land, 
and  bind  the  assignees  of  any  of  its  profits. 

It  would  be  useless,  in  the  absence  of  decision,  to  consider  by 
what  particular  expressions  an  exclusive  right  may  be  granted. 
It  was  contended,  in  one  case,  that  the  grant  of  "  full  and  free 
liberty  "  to  work  was  sufficient  for  that  purpose,  on  the  ground 
that  if  two  persons  had  full  liberty  to  work  the  mines,  there 
would  be  a  great  iaterference  with  the  rights  of  each  other  (ti). 
But  it  was  not  necessary  to  investigate  that  point  in  the  case  ; 
and  it  may  be  safely  asserted  that  such  expressions  would  not 
be  sufficient  to  confer  an  exclusive  right ;  for  they  amount  to  no 
more  than  what  would  be  implied  by  law.  There  must  be  some 
expression  adequate  to  give  the  grantee  a  sole  and  exclusive 
privilege,  incapable  of  being  disturbed  or  interfered  with  {x). 
Questions  of  this  nature  seldom  occur  in  practice ;  for  almost  all 
mines  of  any  prospective  value,  not  in  the  hands  of  me  pro- 
prietors themselves,  are  worked  under  leases,  when  these  can  be 
obtained.  If,  however,  the  minerals  of  a  district  were  worked 
under  two  different  Heences,  and  by  diilerent  adventurers,  it  is 
quite  clear  that  such  questions  might  become  not  only  of  con- 
sequence, but  of  difficult  solution.  In  different  mining  adven- 
tures carried  on  in  search  of  distinct  kinds  of  minerals,  there 
might  arise  abundant  causes  of  dispute  with  respect  to  inter- 
ference. When  the  same  kind  of  mineral  is  the  joint  object  of 
attainment,  the  rights  of  the  parties  might  become  stUl  more 
embarrassing.  In  cases  of  actual  interference  in  the  course  of 
mining  operations,  the  mode  of  working,  the  nature  of  the 
interference,  the  relative  situation  and  priority  of  any  par- 
ticular operations,  the  designs  of  the  parties,  would  aU  become 


(u)  Doe  d.  Hanley  v.  Wood,  2  Bam. 
&  Aid.  724. 
(.t)  See    Appendix  I.    for    various 


forms  of  exclusive  and  of  non-exolu- 

give  licences. 
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important  ingredients  in  the  settlement  of  such  questions ;  and     Chap.  IX. 
it  would  appear,  from  analogous  cases  on  mining  subjects,  that  '. U 


an  expenditure  of  capital,  labour  and  time  might  in  themselves 
create  an  equitable  right  to  a  sole  enjoyment  of  the  particiilar 
mines  {i/). 

From  the  above  observations,  it  will  be  sufficiently  obvious 
how  important  it  is  that  miaiug  adventurers  should  be  furnished 
with  either  an  exclusive  licence  or  a  regular  lease.  The  latter 
is,  in  many  respects,  the  preferable  iustrument. 

In  the  ease  of  Carr  v.  Benson  (s),  the  facts  were  these: — By  Carrv.  Ben- 
a.  deed,  dated  the  29th  September,  1854,  E.  demised  to  C.  a  pj"'^  (^spite 
certaia  fire-brick  manufactory,  and  by  the  same  deed  he  granted  tetween  rival 

^  .      -       -       ,         .      adventurers, 

to  0.  power  to  dig  fire-clay  from  under  certam  lands  therem  haviag  non- 
described,  the  terms  of  the  demise  and  licence  being  twenty-one  exclusive 
years  from  the  6th  of  April,  1854.  By  a  deed,  dated  the  Slst 
of  August,  1862,  E.  demised  to  B.  all  the  coal  mines  and  seams 
of  coal,  "  and  also  all  the  mines,  seams,  veins,  or  beds  of  iron- 
stone and  fire-clay  found  in  connection  with  such  coal  seams  as 
are  workable  as  coal  seams,"  under  the  same  lands  as  'those  to 
which  O.'s  licence  applied,  for  the  term  of  forty-two  years  from 
the  22nd  of  November,  1858.  In  August,  1866,  C.  commenced 
opening  an  old  pit,  called  the  Montague  pit,  with  the  iatention 
of  reaching  a  seam  known  as  the  Stone  Goal  seam,  ia  order  to 
work  the  fire-clay  in  connection  with  that  seam.  Previously 
to  this,  in  the  year  1864,  B.  had  simk  a  pit  through  the  Stone 
Coal  seam  to  get  at  a  lower  coal  seam,  and  he  had  taken  samples 
of  the  fire-clay  in  the  Stone  Coal  seam,  some  of  which  samples 
he  had  sent  to  C.  to  be  tested,  and  he  had  afterwards  sold  some 
of  the  fireclay  to  C.  for  the  purpose  of  being  manufactured. 
After  C.  had  expended  a  considerable  amount  of  money  on  his 
works  at  the  Montague  pit,  but  before  he  had  reached  the  Stone 
Coal  seam,  B.  gave  notice  to  him  that  he  (B.)  had  already 
proved  to  the  Stone  Coal  seam,  and  was  about  to  work  it,  and 
that  it  would  be  an  invasion  of  his  rights  if  C.  were  to  work 
that  seam.  Ultimately  C.  filed  his  bill  to  restrain  B.  from 
working  the  fire-clay  or  the  coal  in  the  Stone  Coal  seam  under 
any  part  of  the  lands  to  which  O.'s  licence  applied  during  the 
continuance  of  C.'s  term.  Y.-C.  Stuart  made  a  decree  for  an 
injunction : — Held,  upon  appeal,  that  the  words  "  coal  seams 
workable  as  coal  seams,"  must  be  construed,  regard  being  had 
to  all  and  every  the  powers  conferred  by  the  lease  in  which 

(j')  See  Norway  v.  Eowe,  19  Ves.  (a)  L.  E.,  3  Ch.  App.  524. 

156—169. 
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Chap.  IX. 
Sect.  3. 


Fb Win  licence 
(as  in  lease) 
means  voidable 
only,  and  at 
option  of 
licensor. 


Proviso  for 
re-entry  is 
applicable  to 
licence  (as  to 
lease). 


those  words  were  found,  and  that,  looking  at  those  powers  and 
at  the  evidence,  which,  in  the  opinion  of  the  Court,  showed  that 
the  Stone  Coal  seam  was  workable  at  ^  profit  when  hoth  the  coal 
and  the  fire-clay  were  taken  into  account,  that  seam  must  be 
considered  to  be  comprised  ia  B.'s  lease :  held,  also,  that  as  O.'s 
licence  was  not  an  exclusive  licence,  the  licensor  had  stUl  a  right 
to  deal  with  the  property  comprised  in  that  licence  in  any 
manner  not  iaconsistent  therewith : — Held,  also,  that  B.  had  first 
taken  possession  of  the  Stone  Coal  seam,  and  that  C.  had  no 
right  to  an  injunction  to  restrain  B.  from  working  that  seam  : — 
Held,  also,  that  no  knowledge  could  be  imputed  to  the  Hcensor 
of  the  extent  of  C.'s  business,  or  of  the  probability  that  he 
would  require  for  the  purposes  of  that  business  during  his  term 
of  twenty-one  years  the  whole  of  the  fire-clay  lying  under  the 
lands  comprised  in  his  licence. 

It  has  been  seen  before,  that  leases,  even  for  chattel  interests, 
are  now,  under  the  proviso  for  making  them  void  on  breach  of 
the  covenants  or  conditions,  only  voidable  at  the  election  of  the 
lessor.  The  same  construction  is  appKcable  to  licences  for 
years  {a).  But  a  licence,  whether  for  a  freehold  or  a  chattel 
interest,  may,  upon  forfeiture,  be  determined  by  simple  notice. 

In  the  case  of  Roberts  v.  Dewey,  the  licence  was  for  twenty- 
one  years,  and  it  was  observed  by  Mr.  Justice  Littledale,  that  if 
it  had  been  a  freehold  lease  of  land,  it  would  have  been 
necessary  for  the  lessor  to  avoid  it  by  entry,  or,  if  that  were 
impossible,  by  claim.  But  that  instrument  was  a  mere  licence 
to  dig,  and  did  not  pass  the  land;  an  actual  entry,  therefore, 
was  unnecessary  to  avoid  it;  but  by  analogy  to  what  was 
required  to  be  done  in  order  to  determine  a  freehold  lease,  it 
seemed  to  follow  that,  to  put  an  end  to  the  Kcence,  the  grantor 
should  have  given  notice  of  his  intention  so  to  do.  The  giving 
of  such  notice  in  the  case  of  such  an  instrument  was  equivalent 
to  an  entry  or  claim  by  the  grantor  of  a  freehold  estate  to 
which  a  condition  is  annexed  {h) . 

It  was  held,  in  the  case  of  Boe  d.  Sanley  v.  Wood  (c),  that  a 
proviso  for  re-entry  was  in  itself  not  less  applicable  to  a  licence 
to  dig  than  to  a  demise  of  minerals,  because  under  such  a 
Hcence  works  might  be  erected,  and  a  corporeal  possession  had, 
which  it  might  be  competent  for  the  grantor  to  resume.  But 
this  was  not  meant  to  convey  the  impression  of  the  Court  that 
entry  was  as  necessary  for  avoiding  a  licence  as  a  freehold  lease. 


[a)  See  last  section,  and  Doe  d. 
Hanley  v.  Wood,  2  Bam.  &  Aid.  724 ; 
Koterts  v.  Davey,  4  Bam.  &  Ad.  672. 


(b)  4  Bam.  &  Ad.  672. 

(c)  Doe  d.  Hanley  v.  "Wood,  2  Bam. 
&  Aid.  740. 
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A  licence  to  work  mines,  whether  it  be  for  a  freehold  or  for  a     Chap.  IX. 

chattel  interest,  is  still  an  incorporeal  hereditament,  unattended        '^°'''   ' 

with  any  present  estate  in  the  land  out  of  which  it  issues.     As 

such,  it  is,  strictly  speaking,  iacapable  of  actual  entry.     The 

works  may  he  entered  upon,  but  these  do  not  constitute  the 

subject  of  grant.     It  follows,  therefore,  that  any  such  licence 

may  be  determined  by  acts  which  are  applicable  to  the  nature 

of  the  property,  viz.,  by  notice  of  the  intention  of  the  grantor  to 

take  advantage  of  the  forfeiture  committed  by  his  grantee ;  and 

this  notice,  it  is  presumed,  may  be  either  express,  or  implied 

from  acts  of  entry  or  of  notorious  ownership.     There  is  no  dis- 

tiaction,  ia  this  respect,  between  licences  for  freehold  interests 

and  for  years. 

It  is  a  general  rule  of  law  that  no  rent  can  issue  out  of  any  No  rent 
incorporeal  hereditament,  because  such  inheritances  are  iacapable  reserved  on  a 
of.  being  distrained  upon  (d).     But  the  Crown  is  excepted  from  lioenoe. 
this  rule,  because  by  its  prerogative  all  the  lands  of  the  lessee 
are  liable  to  distress  for  rent  (e).     Eent,  therefore,  cannot,  eo 
nomine,  be  reserved  upon  a  licence  to  work  mines.     Indeed,  it 
may  be  doubted  whether,  in  the  case  of  an  actual  demise  of 
mines  without  land,  any  rent  liable  to  remedy  by  distress  can 
issue ;  for  the  works  would  not  be  _  demised,  and  there  would  be 
nothing  on  the  subject  of  demise  to  distrain.     But  the  reserva- 
tion of  rent  will,  in  either  case,  be  good  by  way  of  contract,  for 
the  non-performance  of  which  the  lessor  will  be  entitled  to  an 
action  of  covenant  or  debt,  for  the  lessor  might  otherwise  be  left 
without  a  remedy  (/). 

A  covenant  will  run  with  the  land,  in  the  case  of  a  licence,  as  Mnal  v. 
in  that  of  a  lease.     Thus,  three  licensees  under  a  deed  entered  oovenantsmay 
into  joint  and  several  covenants  for  payment  of  compensation  run  witii  land 
for  damage  done  to  the  surface  by  mining  works.     Two  of  the  in  lease), 
licensees  assigned  their  interest  to  another  person.     In  a  claim 
for  compensation,  it  was  held,  that  the  assignee  was  liable  for 
the  whole  amount  (g).     The  same  rule  applies  to  freehold  as  to 
leasehold  interests  (A),  sed  quwre. 

Payments  under  a  parol  licence  to  dig  earth  and  make  bricks 
have  been  held  to  be  in  the  nature  of  rents,  and  to  pass  with  the 
land  («). 

In  other  respects,  the  incidents  and  construction  of  licences 


(d)  Co.  Litt.  47  a,  142  a,  144.  [h]  Portmore  v.  Bunn^  1  Bam.  &  C. 

(«)  Ibid.  47  a;  5  Co.  Hep.  4,  56.  694;    Aspden   i>.    Seddon,  Jv.   E,.,   1 

(/)  Dalston  «;.  Eeeye,  Lord  Eaym.  Exoh.  Div.  496. 

77.  (i)  Ex  parte  Hankey,   1  Mont.  & 

(g)  Korval    v.    Pascoe,    34    L.   J.,  Mac.  247. 
Chanc.  82. 
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Chap.  IX.     seem  to  correspond  witli  what  has  already  been  said  upon  the 
Sect.  3.  i  •     ;     j-       •    •        i 

subject  01  muung  leases. 


Great  Western      In  Qreat  Western  Rail.  Co.  v.  Rom  (k),  it  appeared  that  L., 
Sous,— con-     the  owner  of  lands  with  mines  underneath  the  surface,  granted 

stnictiou  of     g^  lease  of  part  of  his  land  known  as  A.,  and  the  mines  under  it, 
licence,  lortne  -^  .  „  . 

purpose  of      to  a  company  known  as  P.,  carrying  on  the  manufacture  of  iron. 

ite  extenr^  -^^^  lease  contained  this  covenant:  "yielding  and  paying  to  the 
lessor,  his  heirs,  &c.  for  every  quantity  of  2,520  lbs.  of  coal, 
ironstone,  &c.,  the  produce  of  any  lands  or  mines  not  intended 
to  be  included  in  the  present  demise,  but  which  shall  be  raised 
within  the  distance  of  twenty  miles  from  any  part  of  the  pre- 
mises hereiabefore  expressed  to  be  demised,  and  shall  be  brought 
through,  over  or  under  the  said  lands  &c.,  the  royalty  or  sum  of 
one  halfpenny."  P.  afterwards  granted  an  underlease  of  a  part 
of  the  surface  of  the  land  A.  to  a  railway  company,  which  made 
sidings  thereon,  for  the  purpose  of  more  conveniently  and  safely 
shunting  trains  for  a  time,  before  forwarding  them  to  their 
destination.  Trains  containing  minerals  raised  within  the 
twenty  miles  (often  mixed  with  minerals  in  no  way  coming 
within  the  words  of  the  covenant,  and  sent  by  other  companies 
upon  the  line)  were  frequently,  for  safety  and  convenience, 
shimted  for  a  time  on  the  sidings  formed  on  the  land  A.,  and 
afterwards  taken  out  and  forwarded  to  their  destination : — Held 
(affirming  the  judgment  of  the  Court  below),  that  the  minerals 
raised  within  the  described  distance  did  come  within  the  words 
of  the  covenant,  even  though  brought  on  the  land  only  for  the 
temporary  purpose  of  being  shunted  there,  and  were  therefore 
liable,  to  the  payment  of  the  royalty. 


Practical  Grreat  circumspection  should  be  used  by  mine-workers  before 

warnings.  accepting  a  lease  or  a  licence,  particularly  to  secure  that  aU 
prior  interests  (if  any)  have  been  fully  determined.  Because,  it 
very  frequently  happens,  in  mining  districts,  that  a  mine  is 
worked  under  a  lieence  or  a  lease,  containing  the  usual  clauses 
of  forfeiture  and  re-entry;  and  from  the  want  of  success  the 
enterprise  is  virtually  abandoned  by  the  company.  And  it  as 
frequently  happens,  particularly  in  operations  for  obtaining  the 
metaOio  ores,  that  a  second  or  a  subsequent  adventure  is  attended 
with  great,  and  perhaps  unexpected,  success.  Questions  of  prior 
claim  may  slumber  when  the  result  is  doubtful,  but  when  the 
prospects  of  a  mine  begin  to  be  realized,  these  questions  may 
cause  great  embarrassment. 

(;.■)  L.  E.,  4  H.  L.  650. 
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In  one  case  of  this  deseriptiou,  a  motion  for  a  receiver  on  the  Chap.  IX. 
part  of  the  first  lessees  was  refused.  Lord  Eldon,  on  that  occa-  ^^°^'  ^' 
sion,  ohserved,  that  in  disturhiag  possession  with  reference  to 
such  a  suhject  as  mines,  the  Court  would  be  taking  an  extremely 
strong  step ;  especially  if  great  expenditure  had  been  applied 
without  the  interposition  of  other  claimants,  untH  it  was  excited 
by  the  profitable  result  of  that  expenditure,  in  which  they  would 
take  no  share  {I). 


Sub-Sect.  6. — Specific  Performance  of  Contract  for  Lease. 

A  Court  of  equity  wiU.  not  only  carry  into  execution  con-  General  rule 
tracts  for  leases  and  covenants  in  actual  leases  by  a  decree  of  perform  "and 
specific  performance,  but  it  will  generally  relieve  grantees  from  either  with  or 
fraudulent,  unjust  and  unexpected  engagements,  in  whatever  mages,  in  one 
form  these  have  been  contracted.  ^'^^  ^^™^ 

TT-n  .  .  .  action. 

While  a  suit  for  specific  performance  of  an  agreement  to 
demise  quarries  was  pending,  one  of  the  defendants  had  taken 
away  a  quantity  of  the  stone.  It  had  been  declared  that  the 
plaintifE  was  entitled  to  performance,  but  at  that  time  this  fact 
was  not  known.  A  supplemental  bill  was  filed  by  the  plaiatifE  for 
obtaining  compensation,  which  was  resisted  on  the  ground  that 
it  might  have  been  had  at  law.  But  Lord  Langdale  held,  that  it 
was  not  necessary  to  resort  to  that  circuitous  mode  of  relief.  He 
thought  the  amount  ought  to  be  ascertained  by  an  action  at  law. 
In  that,  and  perhaps  in  all  eases,  the  profit  made  by  the  defen- 
dants was  not  the  measure  of  the  damages  done  to  the  plaintiif, 
for  the  quarry  was  not  worked  in  a  way  to  make  the  most  of  it. 
This  was  a  case  of  damages  and  not  of  account,  because  it  was 
to  recover  something  which  could  not  be  ascertaiaed  by  taking 
an  account  of  the  profits  made :  it  was  to  ascertain  the  amount 
of  the  loss  which  the  plaintiff  had  sustained  by  being  prevented 
from  doing  that  which  he  was  entitled  to  do.  The  proper  mode 
of  assessing  the  amount  of  the  damage  was  to  require  the  defen- 
dants to  admit  such  facts  as  were  necessary,  and  to  allow  the 
plaintiff  to  bring  an  action  to  ascertain  quantum  damnificatus  (m) . 
This  mode  of  procedure  was  altered  by  the  Chancery  Amend- 
ment Act,  1858  (m),  and  now  under  the  Judicature  Acts  of  1873 
and  1875,  the  Chancery  Division  of  the  High  Court  might,  and 
probably  would,  decide  the  entire  question  without  sending  it 
before  a  jury  for  trial. 

(I)  Norway  v.  Eowe,  19  Ves.  156.       •      (»)  21  &  22  Viot.  u.  27. 
{m)  Nelson  v.  Bridges,  2  Beav.  239. 
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Chap.  IX. 
Sect.  3., 

Eflfeot  of 
alteration  of 
ciroum- 
stances ;  also, 
of  statutory 
incapacity. 


Effect  of  un- 
certainty in 
terms  of  con- 
tract. 


Exception, — 
where  fraud 
or  mistake. 


But  a  specific  performance  of  a  contract  will  not  be  decreed, 
,  if  the  claimant  cannot  have  it  as  it  existed  at  the  time  of  contract. 
Thus,  a  contract  was  made  for  a  lease  of  mines,  in  which  one- 
fifteenth  of  the  produce  was  to  be  rendered.  The  agreement  was 
made  by  the  owner  of  a  term  of  years  granted  by  a  tenant  for 
life  on  behalf  of  himself  and  the  latter  owner.  The  mines  after- 
wards became  very  valuable,  and  the  owner  of  the  term  attempted 
by  an  assignment  of  the  term  to  give  another  lease  to  other  lessees 
at  the  same  rent.  An  act  of  parliament  was  afterwards  got,  em- 
powering the  person  in  possession  of  the  land  to  grant  a  lease  of 
the  minerals  at  the  best  rent,  and  a  lease  under  the  power  was 
granted,  at  the  same  rent,  to  the  second  lessees.  On  a  bill  being 
filed  by  the  first  lessees  to  set  aside  this  lease,  and  to  establish 
their  own  lease  under  the  act,  it  was  held,  that  as  the  rent  was 
less  than  the  value,  the  lease  last  granted  under  the  act  was  void,' 
but  that  there  was  no  power  to  enforce  the  first  contract,  which 
was  equally  imauthorized  by  the  act.  The  bill  did  not  pray  for 
the  contract  to  be  carried  out  i^t'o  tanto,  without  reference  to  the 
act,  nor  for  a  new  lease  at  an  improved  rent.  It  was  admitted, 
that  when  a  party  entered  into  a  contract  without  having  the 
power  of  performance,  and  afterwards  acquired  the  right  which 
he  agreed  to  dispose  of,  he  was  then  bound  to  perform  it  (o). 

A  Court  of  equity  will  not  decree  specific  performance  of  a 
contract  which  is  ambiguous  in  its  terms,  and  which  cannot  be 
made  clear  by  proper  proofs.  For  the  Court  cannot  make  a  new 
agreement.  Like  invalid  parol  agreements,  imperfect  written 
contracts  cannot  be  completed  by  any  part  performance  of  the 
parties.  Thus,  if  a  lease  or  a  contract  for  a  lease  has  not  suffi- 
ciently defined  the  rents  to  be  payable  in  all  events,  or  the  dura- 
tion of  time  for  which  the  grant  is  to  exist,  or  is  repugnant,  or 
is  deficient  ia  any  matters  which  ought  to  have  been  fuUy  and 
finally  settled  by  the  parties,  they  will  be  left  to  their  remedy  at 
law(^).  This  remedy  may,  ia  many  cases,  be  equally  unavail- 
ing, if  a  Court  of  law  also  fails  to  extract  an  iatelligible  contract 
from  the  materials  before  it.  But  it  will  support  an  action  for 
use  and  occupation  if  there  has  been  possession  (5').  If  the  in- 
strument is  deficient  in  defining  the  parcels  or  subject  matter, 
this  defect  may  be  supplied  in  either  Court  by  parol  proof,  or 
by  possession  (r). 

But  a  Court  of  equity  will  not  refuse  to  admit  new  or  sup- 


(0)  Came  i>.  Mitchell,  15  L.  J., 
N.  S.,  C.  C.  287. 

{p)  Meynell  v.  Surtees,  3  Sm.  &  G. 
101;  25  L.  J.,  C.  C.  257.  See  also 
Walters  v.  The  Northern  Coal  Mining 


Co.,  25  L.  J.,  Chanc.  633. 

[q)  Jones  v.  Reynolds,  4  Ad.  &  Ell. 
808. 

(r)  Doe  d.  Templeman  i\  Martin,  i 
Bam.  &  Ad.  785. 
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plementary  terms  for  the  completion  of ,  contracts,  if  they  have     Chap.  IX. 
been  omitted  by  fraud  or  by  mistake,  or  if  they  are  confessed  by        ^™'    ' 


the  answers  of  the  defendants.  It  does  not,  however,  seem  to  be 
very  clear  whether,  in  ordinary  cases  of  omission  or  mistake,  the 
Court  would  admit  parol  evidence  alone  to  amend  or  perfect  the 
contract,  or  would  simply  refuse  specific  performance  (s) ;  but 
thus  much  is  certain,  that  the  Court  will  not  first  make  a  contract 
for  the  parties,  and  then  afterwards  specifically  enforce  it. 

In  a  case  where  lands,  contaiuing  coal  miaes,  belonged  to  two  Price  v. 
tenants  in  common,  one  of  them  had  agreed,  by  letter,  to  give  a  ambigmty 
lease  of  aU  the  coal  upon  certain  terms  contained  in  an  agree-  ?'^*^°'^* 
ment,  which  was  stated  to  be  in  the  custody  of  a  solicitor.  Two  of,  when  not 
documents  were  with  the  solicitor — and  both  contained  specific  explainable. 
terms  for  letting  the  coal,  ia  which  the  same  lessee  was  pro- 
.  posed,  but  without  amounting  to  any  positive  agreement.  In 
one  of  the  documents,  marked  A,  "  coals,  8fc.,"  were  proposed  to 
be  demised.  It  was  held,  that  the  two  documents  together  did 
not  comprise  a  perfect  agreement  capable  of  being  carried  out 
by  a  decree  for  specific  performance ;  and,  if  one  document  only 
was  to  be  taken,  that  it  was  not  sufficiently  certain  which  was 
the  one  referred  to  in  the  letter ;  that  if  the  one  marked  A  was 
to  be  taken  it  was  too  ambiguous  in  its  terms  to  be  carried  into 
effect,  and  that  there  was  no  evidence  to  show  what  was  intended 
to  pass  under  the  expression  "  coals,  8fc."  It  was  also  held,  that 
as  the  bill  had  been  dismissed  against  the  other  tenant  in  common, 
and  as  the  owner  proposing  to  contract  never  meant  to  demise 
one  moiety  only,  the  Court  would  not  act  against  him  in  respect 
of  his  share  only.  Knight  Bruce,  L.  J.,  remarked,  there  were 
cases  where  a  person,  who  had  contracted  to  convey  more  than  he 
could  convey,  ought  to  be  decreed  to  convey  what  he  could, 
either  with  or  without  making  compensation  to  the  vendee  for 
such  part  as  the  vendor  could  not  convey ;  but  that  a  lease  of 
an  undivided  moiety  of  a  colliery  was  very  diiierent  from  a  lease 
of  a  whole  colliery,  and  there  was  no  misrepresentation  as  to 
the  capability  of  contractiag  for  the  whole,  or  on  any  other 
ground  (^). 

In  a  suit  for  specific  performance,  the  plaiatiff  had  offered,  by  Lancaster  v. 
letter,  to  become  the  lessee  of  ironstone  miaes,  specifying  the  materM"^'^''~ 

terms,  a,nd  also  offering  references  as  to  his  fitness,  jointly  with  omission, 

effect  of, 

(s)  Joynes  v.  Statliam,  3  Atk.  388;  vol.  i.  pp.   152 — 161;  Jones  v.  E,ey- 

Marquis  of  Townsliend  «.  Stangroom,  molds,  1  Q.  B.  506;  10  L.  J.,  N.  S., 

6  Ves.  328  ;  Eamsbottom  v.  Gosdeu,  1  Q.  B.  193 ;  Eieketts  v.  Bell,  1  De  G. 

Ves.  &  B.  165 ;  "VVoolam  v.  Heam,  7  &  S.  335. 

Ves.  211 ;  Att.-Gen.  v.  SitweU,  1  Ton.  [t)  Price  v.  Grifath,  1  De  G.,  M.  & 

&  0.  559.  '  See  Story  on  Equity  Jnr.  G.  80 ;  21  L.  J.,  N.  S.,  C.  C.  78. 
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Chap.  IX. 
Sect.  3. 


Davis  V.  Shep- 
herd,— 
supposed 
accuracy  of 
description 
proving 
grossly  in- 
accurate, 
effect  of. 


another  respectatle  person,  for  tlie  undertaking ;  but  the  mineral 
area  was  not  defined.  The  offer  was  accepted,  and  the  plaintifE 
entered  and  worked  the  mines  by  way  of  trial,  pursuant  to 
arrangement.  He  then  applied  for  a  lease,  which  was  refused 
on  the  ground  that  the  plaintiff  declined  to  give  security  that 
the  covenants  of  the  lease  would  be  observed,  or  to  join  with 
any  responsible  person  in  the  enterprise.  It  was  held,  that  the 
landlord  was  not  bound  to  define  the  area,  and  that  specific 
performance  could  not  be  decreed  (u). 

In  the  above  case,  the  trial  was  not  subject  to  any  fixed 
rent,  but  only  to  tonnage  rents,  with  power  to  abandon,  and 
the  plaintiff  claimed  compensation  under, 21  &  22  Vict.  c.  27. 
But  it  was  refused. 

In  another  case,  two  agreements  had  been  made  by  land- 
ffmiers  to  two  different  mine  owners  for  the  demise  of  coal. 
The  agreements  were  very  similar,  and  the  area  was  in  each 
case  described  with  reference  to  a  fault,  which  was  supposed  to 
run  in  a  direction  laid  down  in  a  plan.  It  was  stated  that  the 
exact  quantity  could  not  be  ascertained,  but  in  one  case  it  was 
supposed  to  be  eighty-three  acres  or  thereabouts,  and  in  the 
other  case  ninety-eight  acres  or  thereabouts.  The  proposed 
lessee  of  the  eighty-three  acres  soon  encountered  a  fault  in  his 
workings  which  would  have  reduced  his  area  to  about  eight 
acres,  if  the  fault  was  the  same  as  that  marked  as  a  boundary 
in  the  plan,  and  if  it  continued  in  the  supposed  altered  direction. 
He  therefore  worked  through  the  fault  and  got  coal  on  the 
other  side,  alleging,  after  admission  of  new  evidence,  that  the 
fault  was  a  different  one,'  and  at  any  rate  claiming  the  part  so 
worked  as  part  of  his  possession.  The  other  mine  owner  filed  a 
bni  for  an  injunction,  alleging  that  the  fault  was  the  same  and 
was  intended  for  a  certain  boundary.  An  injunction  was 
granted  by  Wood,  Y.-C.  But  it  was  held  in  the  full  Court  of 
Appeal,  that,  even  assuming  the  fault  to  be  the  same,  the 
plaintiff  could  not  have  demanded  specific  performance  by  the 
lessors  of  a  contract  with  a  claim  so  grossly  in  excess  of  the 
quantity  originally  contemplated,  and,  therefore,  that  an  injunc- 
tion must  be  refused.  There  was  uncertainty  from  the  nature 
of  the  contract,  but  it  was  not  to  be  supposed  that  one  of  the 
mine  owners,  who  were  both  aware  of  both  contracts,  could  be 
intended  to  take  so  small  a  portion,  and  the  other  so  large  a 
portion,  of  the  whole  property — and  the  same  rule  of  construc- 
tion would  apply  as  in  descriptions  of  the  surface.     It  was  also 


{u)  Lancaster  v.  De  Trafford,  31  L.  J.,  Chano.  554. 


TKANSFERS    BY   AVAY    OF    LEASE.  525 

stated,  as  a  matter  of  sufficient  doubt,  that  the  fault  actually     Chap.  IX. 
penetrated  might  not  he  the  same  as  that  marked  on  the  plan,        ^'"'   ' 


and  that  the  burthen  of  reasonable  proof  lay  on  the  plaintiff  {x) . 

By  an  agreement  in  writing,  in  1855,  a  lessee  was  to  have  two  Haywood  v. 
seams  of  coal,  which  were  named,  "lying  under  lands  to  be  there-  poaedprofit- 
after  defined,"  in  a  small  estate  of  twenty-seven  acres,  for  a  term  able  mine 
of  fourteen  years.     The  lessee  worked  the  mine,  but  abandoned  profitable, 
it  finally  before  the  execution  of  a  lease.     The  draft  of  a  pro-  ®*f'^°*  °*' 

''  .       .  '-  where  no 

posed  lease  was  sent  to  the  lessee,  and  no  objection  was  made  by  concealment 
him  to  the  parcels,  which  comprised  the  whole  estate.  On  a  bill  ggn^tion"^^" 
being  filed  by  the  lessor  for  specific  performance,  in  1857,  after 
the  mine  had  been  abandoned,  it  was  held,  by  Romilly,  M.  E.., 
that  the  parties  themselves  had  put  the  proper  construction  on 
the  agreement,  and  that  the  words  as  to  definition  applied  to  the 
estate,  and  not  to  the  coal,  which  was  meant  to  be  whoUy 
leased  (y). 

In  the  above  case  the  lessor  was  charged  with  suppression  of 
facts  as  to  the  worthlessness  of  the  mine.  But  the  lessee,  assisted 
by  three  other  persons  and  before  the  agreement,  had  inspected 
the  old  workings,  vdth  the  view  of  ascertaiaing  the  value  of  the 
coal.  It  was  held,  that  the  lessor  was  not  bound  to  tell  the 
lessee  that  he  had  worked  the  mine  at  a  loss  twenty  years  ago, 
and  that  the  speculative  character  of  the  enterprise  was  no^bar 
to  specific  performance. 

A  brickfield  was  agreed  to  be  let  at  a  certain  yearly  rent.  Various  oases 
The  tenant  was  to  pay  3s.  per  1,000  on  the  quantity  of  bricks  gpeli^ep^- 
made,  and  he  agreed  to  make  at  least  four  millions  yearly,  or  formance : 
pay  a  rent  equal  to  that  quantity,  and  not  to  excavate  beyond  ment  already 
the  depth  of  eight  feet  without  special  licence.     It  was  held,  that  executed, 
the  agreement  was  not  executory,  and  capable  of  being  perfected 
by  a  reference  to  the  Master  to  settle  the  terms,  on  the  basis  of 
exhaustion,  that  no  permanent  interest  was  intended  to  be  passed, 
and  that  the  tenancy  was  only  from  year  to  year  (2). 

An  agreement  purported  to  demise  the  workings  of  a  seam  of  (2.)  If  tbe 
stone,  and  it  was  stipulated  that  the  lessor  should  pay  to  the  ^hiohthe^^ 
lessees  certain  sums  for  flags  and  stones  of  different  kinds — that  Court  cannot 
the  lessor  should  provide  a  waggon,  but  that  the  loading  should 
be  paid  for  by  the  lessees — ^that  the  latter  were  to  be  paid  a  cer"- 
tain  sum  monthly,  and  the  account  settled  monthly.    A  bill  was 
filed  by  the  lessees,  alleging  that  the  lessor  had  made  various 

(«)  Davis  V.  Shepherd,   35    L.  J.,  (s)  Ee  Stroud,  8  Com.  B.  502 ;  19 

Chano.  581.  L.  J.,  N.  S.,  C.  P.  117.     See  Haigh 

(y)  Haywood  v.  Cope,  25  Beav.  140;  .  i).  Jagger,  16  Mee.  &  W.  525  ;  2  CoU. 

27  L.  J.,  Chano.  468.  C.  C.  231. 
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Chap.  IX. 
Sect.  3. 


(3.)  If  da- 
mages ade- 
quate. 


(4.)  After  in- 
excusable 
delay. 


defaults  in  payment,  and  had  ceased  to  work  the  quarry,  and 
that  the  lessees  had  brought  an  action  at  law  for  discontiuuing 
the  work.  Specific  performance,  and  an  injunction  to  restrain 
the  action,  were  prayed  for.  But  it  was  held  that  the  agreement 
only  amounted  to  a  particular  mode  of  working  the  quarry,  and 
that  the  remedy,  if  any,  was  at  law  (a). 

Specific  performance  of  a  covenant  to  restore  a  gravel  pit  to 
its  original  state  was  refused,  on  the  groimd  that  the  legal 
remedy  was  sufficient  (b). 

In  agreements  for  leases  of  mines  in  work,  time  is  taken  to 
be  as  of  the  essence  of  the  contract.  In  one  case,  a  month's 
notice  by  the  intended  lessee  was  held  sufficient  to  rescind  the 
contract — although  the  ^completion  did  not  entirely  depend  on 
the  lessor,  but  also  on  other  persons  (c). 

In  another  case,  the  intended  lessor  gave  notice  three  months 
after  the  agreement,  that,  if  the  tenant  did  not  begin  to  work 
a  coal  mine  in  a  month,  he  should  consider  the  agreement  aban- 
doned. Two  years  afterwards,  the  lessee  entered  and  began  to 
work,  but  he  was  resisted  by  the  landlord.  The  work  went  on 
for  a  brief  period,  and  was  then  abandoned.  Five  years  after- 
wards, the  tenant  attempted  to  begia  work  again,  and  filed  a 
bill  for  specific  performance,  which  was  dismissed  with  costs  on 
the  ground  of  delay  (c^). 


Covenant  to 
renew, — 
specifically 
performed, 


Leases  often  contaia  covenants  for  renewal.  When  they  are 
entered  into  by  a  tenant  for  life,  under  a  power,  siich  covenants 
are,  of  course,  inoperative  to  bind  those  in  remainder.  But  the 
real  and  personal  assets  of  the  covenantor,  descendible  or  trans- 
missible at  his  death,  by  wiU  or  otherwise,  may  be  made  liable  for 
the  breach  of  such  a  covenant.  The  covenant  may  be  restricted 
to  the  Ufetime  of  the  lessor.  But  the  rents  to  be  reserved  by 
the  renewed  lease  must  be  fully  warranted  by  the  power,  and, 
when  the  best  improved  rents  are  required  to  be  payable,  those 
reserved  by  the  cui-rent  lease  may  not  always  be  adequate  (e). 
If  the  covenant  can  be  fairly  executed,  a  specific  performance 
will  be  decreed.  But  when  it  cannot  be  performed  without 
risk  to  the  donee  of  the  power,  or  injury,  or  even  embarrass- 
ment, to  those  in  remainder,  the  aid  of  a  Court  of  equity  will 
not  be  given,  and  the  remedy,  if  any,  must  be  sought  by  an 
action  at  law  for  damages  (/). 


(o)  Bootlii;.  Pollard,  4  Ton.  &  C.  61. 
h)  Flint  v.  Brandon,  8  Ves.  169. 
{«)  Macbryde«).'Weekes,22BeaT.  ?33. 
(d)  Sharp  r.  Wriglit,  28  Beav.  150. 


(e)  Harnett  v.  Yielding,  2  Scho.  & 
L.  649 ;  Came  i:  MitcheU,  15  L.  J., 
N.  S.,  C.  C.  287. 

(/)  See  pp.  460—463,  supra. 
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A  covenant  for  perpetual  renewal  may  be  inferred  from  the     Chap.  IX. 
construction  of  tlie  clause  (g). 


A  promise  founded  on  past  expenditure  wiU  not  raise  any 
riglit  for  renewal  in  the  absence  of  express  agreement,  or  of  an 
understanding  to  be  distinctly  implied  by  the  conduct  of  the 
lessor.  If  the  expenditure  is  incurred  under  a  promise  of 
renewal,  the  lessee  will  be  entitled  to  the  performance  (A). 

The  conduct  of  the  lessees  will  also  be  examined,  to  see  if  it  unless  for  de- 
has  precluded  them  from  claiming  the  right  of  renewal.  Thus, 
where  the  lessees  had  coyenanted  that  the  mines  should '  be 
"  fairly  got  and  regularly  worked,"  and  they  had  been  "  drowned 
out"  during  the  first  lease,  and  had  so  remaiued  for  many  years, 
to  the  end  of  the  term,  an  issue  was  directed  to  iuquire  whether 
the  drowning,  or  the  contiauance  of  the  mines  in  that  state,  arose 
from  any  default  of  the  lessees,  before  they  could  be  held  entitled 
to  renewal.  The  lessees  decliniag  to  try  the  issue,  it  was  held 
that  the  onus  of  proving  no  default  rested  on  them,  and  their 
bill  was  dismissed  with  costs  (■>'). 

A  covenant  for  renewal  will  not  be  carried  into  efEeet,  if  there 
are  conditions  precedent,  to  be  performed  by  the  lessee — as,  for 
instance,  a  breach  of  the  covenant  to  repair  (k). 


The  relation  between  landlord  and  tenant  is  legal  and  not  Strictly  legal 
equitable.     A  lessor  sought  to  recover  arrears  of  rent  as  an  tte  relation  of 
equitable  debt  due  from  cestuis  que  trust.     A  lease  of  coal  mines  landlord  and 
had  been  granted  to  the  trustees  of  a  company,  at  usual  certain  ^^^^^^  ^ 
and  tonnage  rents,  with  the  usual  power  of  abandonment  by  Northern  Coai 
notice.     The  company  had  worked  the  mines  for  a  short  period,  in'i^'afe  to  ' 
and  then  abandoned  them  as  unprofitable.     No  rent  was  ever  trustees  for 

company,  no 

paid.  Eight  years  afterwards,  the  company  was  ordered  to  be  priTity  be- 
wound  up,  and  the  ofiicial  manager,  denying  the  validity  of  the  and^mpEmy 
lease,  gave  notice  to  determine  it.  Before  the  expiration  of  the 
term,  according  to  that  notice,  the  lessor  filed  a  biR  against  the 
company,  and  insisted  that,  the  lease  having  been  accepted  by 
the  company,  they  were  the  parties  really  interested  as  lessees, 
and  that,  having  acted  as  lessees,  they  were  liable  in  equity  for 
the  rent.  It  was  held  by  Cranworth,  L.  C,  that  there  might 
have  been  a  remedy  at  law  for  use  and  occupation,  or  by 
distress,  or,  if  there  had  been  an  express  contract  for  a  lease 

(S')  The  Copper  Mining  Co.  J).  Beach,  Yes.  78. 

13  Bear.  478.  (i)  Walker  v.  JefPerys,  1  Hare,  431 ; 

(h)  Robertson  v.   St.   John,   2  Br.  11  L.  J.,  N.  S.,  0.  C.  209. 

C.  0.  140;  Kiohardson  'i>.  Sydenham,  [k)  Job  v.  Banister,  2  Kay  &   J. 

2  Vem.  447 ;  PiUing  v.  Armitage,  12  274;  26  L.  J.,  Chano.  125. 
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Chap.  IX. 
Sect.  3. 


In  re  Exhall 
Mining  Co., — 
to  same  effect. 


,  Cox  V.  Bishop, 
— upon  an 
unauthorized 
equitable 
assignment 
by  les.see,  no 
privity 
between 
lessor  and 
assignee. 


Limited  pro- 
tection of 
equity  in  such 
cases. 


between  the  lessor  and  the  company,  the  lessor  might  have 
compelled  a  specific  performance  against  the  company  or  their 
trustees;  hut  that  the  object  of  the  bill  was  to  give  a  new  remedy 
against  cestuis  que  trust,  who  had  occupied  the  property — that 
the  relation  between  owner  and  occupier  was  purely  legal — and 
that  no  equitable  right  could  be  raised  in  favour  of  a  lessor  who 
claimed  by  a  title  paramount  both  to  trustees  and  occupiers  (l) . 

The  prohibition  contained  in  "  The  Companies  Act,  1862," 
sect.  163,  against  enforcing  a  distress  on  the  effects  of  a  com- 
pany which  has  been  ordered  to  be  wound  up,  only  applies 
where  the  company  are  the  tenants,  and  not  when  their  trustees 
are  the  lessees  (»»). 

In  another  case,  where  there  was  the  usual  covenant  by  the 
lessee  not  to  assign  without  the  consent  of  the  lessor,  the  lessee 
had  agreed  in  writing  to  give  up  his  interest  in  a  colliery  to 
three  other  persons,  who  were  defendants,  and  to  execute  aU 
reasonable  deeds  for  vesting  the  colliery  ia  them.  The  colliery 
was  worked  under  this  agreement,  and,  at  last,  was  abandoned. 
No  consent  was  ever  given  by  the  lessor,  nor  was  any  rent  paid 
to  him.  No  deed  of  assignment  was  ever'  executed  by  the 
origiaal  lessee,  but  the  defendants  had  assigned  the  colliery  to 
an  indigent  workman.  It  was  held  by  Eomilly,  M.  Ei.,  that 
there  was  a  good  equitable  assignment  under  the  agreement, 
that  the  lessee  had  put  his  assignees  into  possession,  and  that 
they  were  liable  at  the  suit  of  the  lessor  for  the  performance  of 
the  covenants.  But  this  decision  was  reversed  on  appeal.  It 
was  said  by  Turner,  L.  J.,  that  the  agreement  was  not  between 
the  lessor  and  the  defendants,  and  that  any  rights  which  might 
have  accrued  to  the  lessor  from  the  possession  of  the  defendants 
should  be  enforced  at  law — that  a  Court  of  equity  did  not  decree 
the  performance  of  covenants  in  an  agreement  for  a  lease,  nor 
treat  the  agreement  as  a  tenancy,  but  it  decreed  specific  per- 
formance of  the  agreement  and  execution  of  the  lease,  and  left 
the  parties  to  maintaia  their  rights  under  the  instrument  at 
law.  The  Court  would  not  enforce  payment  of  rents  to  an 
intended  lessee,  under  an  agreement  against  an  assignee  of  the 
intended  lessee,  for  want  of  privity ;  and  there  was  the  same 
want  of  privity  in  this  case  (»). 

A  copyhold  tenant  iu  fee  had  granted  a  lease  of  way-leaves 
over  his  land.     The  lessees  afterwards  negotiated  for  a  new 


(l)  Walters  v.  The  Northern  Coal 
Mining  Co.,  25  L.  J.,  Chanc.  633. 
But  see  Clavering  v.  Westley,  pp.  343, 
,344,  supra,  Chap.  VIII.,  Sect.  6. 


(m)  In  re  The  ExhaU  Mining  Co., 
33  L.  J.,  Chanc.  595 ;  but  see  Buckley 
on  Companies,  2nd  ed.,  p.  200. 

(»!)  Cox  v.  Bishop,  8  De  O.,  M.  &  G. 
815;  26  L.  J.,  Chanc.  389. 


Sect.  3. 
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lease  witli  a  tenant  for  life  under  the  lessor's  ■will,  wliioli  gave  Chap.  IX. 
the  tenant  for  life  a  power  of  leasing.  The  original  lease  con-  . 
tained  the  usual  clause  of  ahandonment  by  the  lessee  on  giving 
notice.  The  negotiation  was  silent  on  this  point,  hut  one  of  the 
letters  referred  to  the  new  lease  as  a  renewal  of  the  old  one.  It 
was  held,  that  the  lessees  were  not  hound  to  accept  a  new  lease 
without  the  clause.  It  was  doubted  whether,'in  executory  agree- 
ments, there  was  a  presumption  that  usual  stipulations  in  such 
eases  should  be  inserted  (o). 

In  another  case,  a  tenant  for  life  of  copyhold  lands,  without 
power  to  grant  leases,  agreed  to  grant  a  way-leave  for  sixty- 
three  years,  with  liberty  to  give  up  the  way  at  a  year's  notice. 
The  lessee  was  bound  in  that  event  to  restore  the  ground.  The 
testator  died,  and  his  widow,  who  was  then  absolutely  entitled 
to  the  lands,  granted  a  lease  for  twenty-one  years,  under  the 
direction  of  the  Court,  with  a  recital  in  it  that  the  term  was 
intended  to  be  prolonged  to  sixty-three  years  by  successive 
Ucenoes  from  the  lord  of  the  manor,  which  could  only  be  pro- 
cured for  twenty-one  years  at  one  time.  This  lease  also  con- 
taiaed  a  covenant  for  restoring  the  land,  and  also  a  power  of 
abandonment,  as  in  the  agreement.  The  lands  and  the  way- 
leave  rent  were  then  sold  separately.  It  was  stated  in  the  par- 
ticulars of  sale  that  the  lands  were  sold  subject  to  the  way-leave, 
and  to  a  renewal  of  it.  The  purchaser  of  the  lands,  on  the 
expiration  of  the  lease,  without  any  concert  with  the  purchasers 
of  the  rent,  entered  into  a  new  agreement  with  the  lessee  of  the 
way  for  a  further  term  of  sixty-three  years,  with  further  rights, 
and  at  an  advanced  rent,  and  they  agreed  to  determine  the 
original  contract  under  the  power  reserved  ia  it  to  the  lessee. 
A  bill  was  then  filed  by  the  purchasers  of  the  rent  claiming  the 
benefit  of  the  original  agreement.  After  the  filing  of  the. bill 
the  lessee  gave  notice  of  his  desire  to  determine  that  agreement. 
It  was  held,  that  the  original  term  of  sixty-three  years  must  be 
considered  as  a  subsistiug  right,  that  the  lessee  might  have 
determined  that  agreement  ia  a  iona  fide  manner,  but  that  the 
owner  of  the  land  had  no  right  to  defeat  it,  and  that  it  was 
contrary  to  equity  thus  to  deprive  the  plaintiffs  of  their  pur- 
chased rights  (^). 


Undue  delay  on  either  side  will  prevent  specific  performance  Various  de- 
generally.     Thus,  a  person  in  possession  of  a  colliery  agreed  to 

(o)  Rioketts  v.  Bell,   1  De  G-.  &  S.  [p)  Wood  v.  Marquis  of  London- 

33S.  deny,  10  Beav.  465;  16  L.  J.,  N.  S., 

C.  C.  460. 

B.  M   M 
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Chap.  IX. 
Sect.  3. 

speolfio  per- 
formance: 
(1.)  Delay. 
MadsTf.  Wil- 
liams. 


(2.)  Want  of 
mutuality. 
Blachett  v. 
Bates. 


take  a  lease  on  terms  to  be  settled  by  arbitration.  The  award 
.  was  made,  but  was  not  brought  to  his  knowledge  for  two 
months,  and  two  months  after  that  he  objected  to  its  validity, 
offering  to  come  to  an  understanding.  Afterwards  the  agents 
of  both  parties  examined  the  mines  for  -a  new  arrangement. 
The  proposed  lessee  quitted  possession  a  few  months  afterwards. 
Nearly  four  years  after  this  abandonment  the  lessor  filed  a  bill 
for  specific  performance.  But  it  was  decided  that  the  delay 
was  fatal  to  the  relief.     Am  account  was  decreed  {q). 

When  the  delay  is  caused  by  the  plaintiff's  own  acts  ia 
seeking  to  set  aside  an  award,  it  is  equally  fatal  to  relief  {r). 

A  lease  of  miaes  wiH  not  be  set  aside  for  fraud,  or  for  iuva- 
lidity,  if  there  has  been  undue  delay  in  seeking  relief  (s). 

No  relief  will  be  given  when  only  one  of  the  parties  can 
claim  specific  performance  of  an  agreement  or  an  award,  and 
the  other  party  is  precluded  from  seeking  this  remedy  in  respect 
of  his  interest  or  benefit  (r). 

The  section  on  Specific  Performance  of  Contracts  for  Sale  {t) 
should  also  be  consulted. 


General  pro- 
visions of  the 
Stamp  Act, 
1870. 


Crown  pro- 
perty,— made 
liable  to  duty. 


No  progres- 
sive duty. 


Sect.  4. — Stamps  and  Registration  of  Sales  and  Leases. 

Sub-Sect.  1. — Stamps  on  Conveyances  and  Leases. 
Sub-Sect.  2. — Registration  of  same. 


Sub-Sect.  1. — Stamps  on  Conveyances  and  Leases. 
By  the  Stamp  Act,  1870  («),  it  is  enacted  that  from  and  after 
the  1st  January,  1871,  there  shall  be  charged  on,  the  various 
instruments  specified  in  the  schedule  annexed  to  the  act  the 
several  duties  specified  in  the  same  schedule,  and  no  other 
duties  (sect.  3)  ;  and  by  the  Inland  E,evenue  Repeal  Act, 
1870  {v),  which  likewise  came  into  force  on  the  1st  January, 
1871,  all  the  previous  Stamp  Acts  are  repealed,  with  certain 
small  exceptions  which  do  not  affect  the  subjects  comprised  in 
this  treatise.  By  sect.  5  of  the  Stamp  Act,  1870,  any  instru- 
ment relating  to  property  belonging  to  the  Crown,  or  being  the 
private  property  of  the  sovereign,  is  to  be  charged  with  the  same 
duty  as  the  Hke  instrument  relating  to  the  property  of  the 
subject.  Progressive  duties  are  abolished;  one  imiform  ad 
valorem  duty  is  made  payable ;  and  in  lieu  of  the  35s.  duty  by 


(?)  Eads  V.  WiniamB,  24  L.  J., 
0.  C.  631. 

[r)  Blaokett  v.  Bates,  2  Hem.  &  M. 
270;  34  L.  J.,  Clianc.  515;  85  Ibid. 
(Appeal)  324. 


(«)  Ernest  i).  "Vivian,  33  L.  J.,  Chano. 
613. 
[t)  Chap.  IX.,  Sect.  2,  Sub-sect.  7. 
(m)  33  &  34  Vict.  0.  97. 
[v)  33  &  34  Vict.  c.  99. 
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way  of  deed  stamp,  a  duty  of  10s.  is  imposed,  and  that  only  in     Chap.  IX. 
the  cases  ia  which  no  ad  valorem  is  chargeable. 


If  more  than  one  iastrument  he  written  upon  the  same  piece  One  instru- 
of  material,  every  one  of  such  instruments  is  to  he  separately  ^o  or  mor™^ 
and  distiactly  stamped  with  the  duty  with  which  it  is  charge-  objects. 
able  (sect.  7).  And  (by  sect.  8),  except  where  express  provision 
to  the  contrary  is  made  by  this  or  any  other  act,  (1)  An  instru- 
ment contaiaing  or  relatitig  to  several  distract  matters  is  to  be 
separately  and  distinctly  charged,  as  if  it  were  a  separate  ia- 
strument, with  duty  in  respect  of  each  of  such  matters  ;  (2)  An 
instrument  made  for  any  consideration  or  considerations  ia 
respect  whereof  it  is  chargeable  with  ad  valorem  duty,  and  also 
for  any  further  or  other  valuable  consideration  or  considerations, 
is  to  be  charged  with  duty-  ra  respect  of  such  last-mentioned 
consideration  or  considerations,  as  if  it  were  a  separate  instru- 
ment made  for  suoh,consideration  or  considerations  only.  And 
for  the  purpose  of  ascertaining  the  proper  duty  or  amount  of 
duty,  all  the  facts  and  circumstances  affecting  the  liability  of 
any  instrument  to  ad  valorem  duty,  or  the  amount  of  the  ad 
valorem  duty  with' which  an  iastrmnont  is  chargeable,  are  to  be 
fully  and  truly  set  forth  ia  the  instrument.     (Sect.  10.) 

But  by  sect.  15,  except  where  express  provision  to  the  con-  Stamping 
trary  is  made  by  this  or  any  other  act,  any  -unstamped  or  iasuf-  y^^^  e^ecu- 
ficiently  stamped  iastrument  maybe  stamped  after  the  execution 
thereof,  on  payment  of  the  unpaid  duty  and  a  penalty  of  ten 
pounds,  and  also  by  way  of  further  penalty,  where  the  unpaid 
duty  exceeds  ten  poimds  of  interest  on  such  duty,  at  the  rate  of 
five  pounds  per  "centum  per  annum,  from  the  day  upon  which 
the  iastrument  was  first  executed  up  to  the  time  when  such 
interest  is  equal  in  amount  to  the  unpaid  duty. 

And  by  sect.  16,  upon  the  prodtiction  of  an  instrument 
chargeable  with  any  duty  as  evidence  in  any  court  of  civU  judi- 
cature in  any  part  of  the  United  Kingdom,  if  the  instrument  is 
one  wMch  may^  legally  be  stamped  after  the  execution  thereof, 
it  mayj  on  payment  of  the  amount  of  the  unpaid  duty,  and  the 
penalty  payable  by  law  on  stamping  the  same  as  aforesaid,  and 
of  a  further  sum  of  one  pound,  be  received  in  evidence,  saving 
aU  just  exceptions  on  other  grounds. 

The  act  contains  also  special  provisions  regarding  (among  other  Particular 
things)'  sales  and  leases.    These  it  is  desirable  to  state  in  detail,    the^tmap" 

Firstly,  with  regard  to  conveyances  on  sale,  which  are  Act,  1870— 
defined  by  the  act  (sect.  70)  to  mean  and  include  every  instru-  ^^^^^' 
ment,  and  every  decree  or  order  of  any  Court  or  of  any  com-  Saie. 
missioners,  whereby  any  property  upon  the  sale  thereof  is  legally 
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C-axB.  IX. 
Sect.  4. 


(a)  Where 
consideration 
is  stock. 


(b)  Wiere 
consideration 
is  money. 


(c)  Where 
consideration 
apportioned, 
and  where  a 
second  sale 
before  com- 
pletion of 
first  sale. 


or  equitably  transferred  to  or  vested  in  the, purchaser,  or  any 
other  person  on  his  behalf  or  by  his"  direction ;  it  is  enacted  as 
follows : — 

(1)  Where  the  consideration,  or  any  part  of  the  consideration,  for  a  con- 
veyance or  sale  consists  of  any  stock  or  marketable  security,  such  convey- 
ance is  to  be  charged  with  ad  valorem  duty  in  respect  of  the  value  of  such 
stock  or  security. 

(2)  Where  the  consideration,  or  any  part  of  the  consideration,  for  a  con- 
veyance on  sale  consists  of  any  security  not  being  a  marketable  security, 
such  conveyance  is  to  be  charged  with  ad  valorem  duty  in  respect  of  the 
amount  due  on  the  day  of  the  date  thereof  for  principal  and  interest  upon 
such  security.    (Sect.  71.) 

(1)  Where  the  consideration,  or  any  part  of  the  consideration  for  ff  con- 
veyance on  sale  consists  of  money  payable  periodically  for  a  definite  period, 
so  that  the  total  amount  to  be  paid  can  be  previously  ascertained,  such 
conveyance  is  to  be  charged  in  respect  of  such  consideration  with  ad 
valorem  duty  on  such  total  amount. 

(2)  Where  the  consideration,  or  any  part  of  the  consideration,  for  a  con- 
veyance on  sale  consists  of  money  payable  periodically  in  perpetuity,  or 
for  any  indefinite  period  not  terminable  with  life,  such  conveyance  is  to 
be  charged  in.  respect  of  such  consideration  with  ad  valorem  duty  on  the 
tota,l  amount  which  will  or  may,  according  to  the  terms  of  sale,  be  payable 
during  the  period  of  twenty  years  next  after  the  day  of  the  date  of  such 
instrument. 

(3)  Where  the  consideration,  or  any  part  of  the  consideration,  for  a  con- 
veyance on  sale  consists  of  money  payable  periodically  diiring  any  life  or 
lives,  such  conveyance  is  to  be  charged  in  respect  of  such  consideration 
with  ad  valorem  duty  on  the  amount  which  will  or  may,  according  to  the 
terms  of  sale,  be  payable  during  the  period  of  twelve  years  next  after  the 
day  of  the  date  of  such  instrument. 

Provided  that  no  conveyance  or  sale  chargeable  with  ad  valorem  duty 
in  resj)ect  of  any  periodical  payments,  and  containing  also  provision  for 
securmg  such  periodical  payments,  is  to  be  charged  with  any  duty  what- 
soever in  respect  of  such  provision,  and  no  separate  instrument  made  in 
any  such  case  for  securing  such  periodical  payments  is  to  be  charged  with 
any  higher  duty  than  ten  sMUings.     (Sect.  72.) 

_  (1)  Where  any  property  has  been  contracted  to  be  sold  for  one  con- 
sideration for  the  whole,  and  is  conveyed  to  the  purchaser  in  separate 
parts  or  parcels  by  different  instruments,  the  consideration  is  to  be 
apportioned  in  such  manner  as  the  parties  think  fit,  so  that  a  distinct 
consideration  for  such  separate  part  or  parcel  is  set  forth  in  the  con- 
veyance relating  thereto,  ^nd  such  conveyance  is  to  be  charged  with 
ad  valorem  duty  in  respect  of  such  distinct  consideration. 

(2)  Where  property  contracted  to  be  purchased  for  one  consideration  for 
the  whole  by  two  or  more  persons  jointly  or  by  any  person  for  himself  and 
others,  or  whoUy  for  others,  is  conveyed  in  parts  or  parcels  by  separate 
msfeuments  to  the  persons  by  or  for  whom  the  same  was  purchased  for 
distinct  parts  of  the  consideration,  the  conveyance  of  each  separate  part 
or  parcel  IS  to  be  charged  with  ad  valorem  duty  in  respect  of  the  distinct 
part  of  the  consideration  therein  specified. 

_  (3)  Where  a  person  having  contracted  for  the  purchase  of  any  property 
but  not  having  obtamed  a  conveyance  thereof  contracts  to  seU  the  same 
to  any  other  person,  and  the  property  is  in  consequence  conveyed  imme- 
diately to  the  sub-purchaser,  the  conveyance  is  to  be  charged  with  ad 
valorem  duty  m  respect  of  the  consideration  for  the  sale  by  the  orieiaal 
purchaser  to  the  sub-purchaser. 

(4)  Where  a  person  haviag  contracted  for  the  purchase  of  any  property, 
but  not  having  obtained  a  conveyance,  contracts  to  seU  the  whole  or  any 
part  or  parts  thereof,  to  any  other  person  or  persons,  and  the  property  is 
in  consequence  conveyed  by  the  original  seUer  to  difierent  persons  m  parts 
or  pajcels,  the  conveyance  of  each  part  or  parcel  is  to  be  charged  with 
ad  valorem  duty  in  respect  only  of  the  consideration  moving  from  the  sub- 
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purcliaser  thereof,  -wiihout  regard  to  tlie  amoimt  or  value  of  the  original     Chap.  IX. 
consideration.  Sect.  4 

(5)  Where  a  sub-pirrchaser  takes  an  actual  conveyance  of  the  interest 

of  the  person  immediately  selling  to  him,  ■which  is  chargeable  with  ad 
valorem  duty  in  respect  of  the  consideration  moving  from  him,  and  is  duly 
stamped  accordingly,  any  conveyance  to  he  afterwards  made  to  him.  of  the 
same  property  by  the  original  seller  shall  be  exempt  from  the  said  ad 
valorem  duty,  and  chargeable  only  with  the  duty  to  which  it  may  be  liable 
under  any  general  description,  but  such  last-mentioned  duty  shall  not 
exceed  the  ad  valorem  duty.     (Sect.  74.) 

Where  there  are  several  instruments  of  conveyance  for-  completing  the  (d)  Where 
purchaser's  title  to  the  property  sold,  the  principal  iustrument  of  convey-  accessory  in- 
anoe  only  is  to  be  charged  with  ad  valorem  duty,  and  the  other  instrmnents  struments. 
are  to  be  respectively  charged  with  such  other  duty  as  they  may  be  liable 
to,  but  such  last-mentioned  duty  shaE  not  exceed  the  ad  valorem  duty 
payable  in  respect  of  the  principal  instrument.    (Sect.  76.) 

The  following  table  presents  the  duties  that  are  chargeable  Table  of 

on — A  Conveyance  or  Transfer  on  Sale,  as  defined  m  the  act : —    general  case. 

Of  any  property  (except  stock  or  debenture  stock  or  funded 
debt,  and  such  Kke) : 
Where  the  amount  or  value  of  the  consideration  for  the 

sale  does  not  exceed  3Z. 
Exceeds   51.  and  does  not  exceed  lOZ. 


10 

15 

20 

25 

50 

75 

100 

125 

150 

175 

200 

225 

250 

275 

300 


15 

20 

25 

50 

75 

100 

125 

150 

173 

200 

225 

250 

275 

300 


£ 

a. 

d. 

0 

0 

6 

0 

1 

0 

0 

1 

6 

0 

2 

0 

0 

2 

6 

0 

5 

0 

0 

7 

6 

0 

10 

0 

0 

12 

6 

0 

15 

0 

0 

17 

6 

0 

0 

2" 

6 

5 

0 

7 

6 

10 

0 

For  every  50?.  and  also  for  any  fractional  part  of  50?., 
of  such  amount  or  value 


0    5    0 


Secondly,  with  regard  to  leases,  licenses,  &o.,  it  is  enacted  ^-  Leases, 
„    ,  '  °  '       .  '        '  LiOEiroES,  &o. 

that — 

(1)  An  agreement  for  a  lease  or  tack,  or  with  respect  to  the  letting  of  (a)  Agree- 
any  lands,  tenements,  or  heritable  subjects  for  any  term  not  exceeding  mentfor 
thrrty-five  years,  is  to  be  charged  with  the  same  duty  as  if  it  were  an  lease, — stamp 
actual  lease  or  tack  made  for  the  term  and  consideration  mentioned  in  the  °''- 
agreement;  but 

(2)  A  lease  or  tack  made  subsequently  to,  and  in  conformity  with,  such 
an  agreement  duly  stamped,  is  to  be  charged  with  the  duty  of  sixpence 
only.     (Sect.  96.) 

(1)  Where  the  consideration,  or  any  part  of  the  consideration,  for  which  (b)  Where 
any  lease  or  tack  is  granted  or  agreed  to  be  granted,  does  not  consist  of  consideration, 
money,  but  consists  of  any  produce  or  other  goods,  the  value  of  such  pro-  °^  P^"^  .    . 
duce  or  goods  is  to  be  deemed  a  consideration  in  respect  of  which  the  lease  S^^     '  ^  '"^ 
or  tack  or  agreement  is  chargeable  with  ad  valorem  duty,  and  where  it  is  ™'"- 
stipulated  that  the  value  of  such  produce  or  goods  is  to  amount  at  least 
to,  or  is  not  to  exceed,  a  given  sum,  or  where  the  lessee  is  specially  charged 
with,  or  has  the  option  of  paying  after,  any  permanent  rate  of  conversion, 
the  value  of  such  produce  or  goods  is,  for  the  purpose  of  assessing  the 
ad  valorem  duty,  to  be  estimated  at  such  given  sum,  or  according  to  such 
permanent  rate. 
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Chap.  IX.         (2)  A  lease  or  tack  or  agreement  laade  either  entirely  or  partially  for 
Sect.  4.       any  such  consideration,  if  it  contains  a  statement  of  the  value  of  such 

consideration,  and  is  stamped  in  accordance  with  such  statement,  is,  so 

far  as  regards  the  subject  matter  of  such  statement,  to  be  deemed  duly 
stamped,  unless  or  unto,  it  is  otherwise  shown  that  such  statement  is  in- 
correct, and  that  it  is  in  fact  not  duly  stamped.     (Sect.  97.) 

(c)  "What par-  (1)  A  lease  or  tack,  or  agreement  for  a  lease  or  tack,  or  with  respect.,  to 
tialoonsidera-  any  letting,  is  not  to  be  charged  with  any  duty  in  respect  of  any  penal 
tions  free  from  rent,  or  increased  rent  in  the  nature  of  a  penal  rent,  thereby  reserved  or 
duty.  agreed  to  be  reserved  or  made  payable,  or  by  reason  of  being  made  in 

consideration  of  the  surrender  or  abandonment  of  anyexistiug  lease,  tack, 
or  agreement  of  or  relating  to  the  same  subject-matter. 

(2)  No  lease  m.ade  for  any  consideration  or  considerations  in  respect 
whereof  it  is  chargeable  with  ad  palorem  duty,  and  in  further  consideration 
either  of  a  covenant  by  the  lessee  to  make,  or  of  his  having  previously 
made,  any  substantial  improvement  of  or  addition  to  the  property  demised 
to  him,  or  of  any  covenant  relating  to  the  matter  of  the  lease,  is  to  be 
charged  with  any  duty  in  respect  of  such  further  consideration.  (Sect.  98.) 

(d)  Duties  in        (3)  No  lease  for  a  life  or  lives  not  exceeding  three,  or  for  a  term  of 
certain  special  years  determinable  with  a  life  or  lives  not  exceeding  three,  and  no  le&se 
oases.  for  a  term  absolute  not  exceeding  twenty-one  years,  granted  by  an  eccle- 
siastical corporation  aggregate  or  sole,  is  to  be  charged  with  any  higher 
duty  than  thirty-five  shiffings. 

(4)  No  lease  for  a  definite  term  exceeding  thirty-five  years  granted 
under  the  Trinity  College  (Dublin)  Leasing  and  Perpetuity  Act,  1851, 
is  to  be  charged  with  any  higher  duty  than  would  have  been  chargeable 
thereon  if  it  had  been  a  lease  for  a  definite  term  not  exceeding  thirty-five 

, ,      years. 

(5)  No  lease  or  tack,  or  agreement  for  a  lease  or  tack,  in  Scotland,  of 
any  dwelling-house  or  tenement,  or  part  of  a  dwelling-house  or  tenement, 
for  any  definite  term  not  exceeding  a  year,  at  a  rent  not  exceeding  the 
rate  of  ten  pounds  per  annum,  is  to  be  charged  with  any  higher  duty' 
than  one  penny.     (Sect.  98.) 

The  duty  upon  an  instrument  chargeable  with  duty  as  a  lease  or  tack 
for  any- definite  term  less  than  one  year  of 

(1)  Any  dweUing-house  or  tenement,  or  part  of  a  dwelling-house  or  tene- 

ment, at  a  rent  not  exceeding  the  rate  of  ten  pounds  per  annum. 

(2)  Any  furnished  dweUing-house  or  apartments; 

or  upon  the  duplicate  or  counterpart  of  any  such  instrument,  may  be 
denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by 
whom  the  iustrument  is  first  executed.    (Sect.  99.) 

Table  of  The  following  table  presents  tlie  duties  that  are  chargeahle 

duties  in  the  j    -r  m    i 

general  case.    on—A  Lease  or  Tack. 

(1.)  For  any  definite  termless  than  a  year:  £    «.   d. 

(a.)  Of  any  dwelling-house  or  tenement,  or 
part  of  a  dweUing-house  or  tenement, 
at  a  rent  not  exceeding  the  rate  of  lOl. 

per  annum 0    0    1 

(b. )  Of  a,ny  furnished  dwelling-house  or  apart- 
'  ments  where  the  rent  for  such  term 

exceeds  23? 0    2    6 

(c.)  Of   any  Jands,   tenenients,   or  heritable  (  ^^/fSf  f^at 


-■,.",  '      ,  ii  .        ,1  1  lease  lor  a  yeax  aD 

subjects  except  or  otherwise  than  as  <  the  rent  reserved 

for    f 

term. 


aforesaid       .         .         ,         .         .  /  for    the     deflnite 


(2.)  For  any  other  definite  term  or  for  any  indefi- 
nite term: 

Of  any  lands,  tenements,  orheritable  subjects, — 
where  the  consideration,  or  any  part  of  the 
consideration,  moving  either  to  the  lessor  or 
to  any  other  person,  consists  of  any  money, 
stock,  or  security : —  ^  The  same  duty  aa  a 

In  respect  of  such  consideration         .        .    ,     .    S'^the  °JLe 

\  consideiation. 
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Where  the  consideration,  or  any  part  of  the  con- 
sideration, is  any  rent: 

In  respect  of  such  consideration — ^if  the 
rent,  whether  reserved  as  a  yearly  rent 
or  otherwise,  is  at  a  rate  or  average 
rate — 


Not  exceeding  51.  per  annum 
Exceeding — 
52.  and  not  exceeding  10?.  . 


It) 

15 

15 

20 

20 

25 

25 

50 

50 

75 

75 

100 

100 

For  every  full  sum  of  501. 
also  for  any  fractional 
501.  thereof 


If  the  term  is 
deflnite,  and 
does  not  ex- 
ceed 35  years, 
or  is  in- 
de&nite. 

If  the  term 
being  deflnite 

exceeds  85 
years,  but  does 

not  exceed 

100  years. 

n  the  term 

being  deflnite 

exceeds 

100  years. 

£    8.^  d. 

£    S.     d.' 

£    S.     d. 

•  .■ 

0    0    6 

0    3    0 

0    6    0 

0    1    0 

0    6    0 

0  12    0 

, 

0    1     6 

0    9    0 

0  18    0 

, 

0    2    0 

0  12    0 

14    0 

, 

0    2    6 

0  15     0 

1  10    0 

. 

0    5    0 

1  10    0 

3    0    0 

,        , 

0    7    6 

2     5    0 

4  10    0 

0  10    0 

3    0    0 

6    0    0 

and 

t  of 

.     . 

0    5    0 

1  10    0 

3    0    0 

Chap.  IX. 
Sect.  4. 


(3.)  Of   any  other  kind  whatsoever   not    hereinbefore 

described '    .    0  10 


Any  conYeyance  or  transfer  not  otherwise  specially  charged  is 
to  be  stamped  with  a  10s.  stamp,  commonly  called  a  deed 
stamp  (sect.  78).  This  stamp  will  often  be  required  to  cover 
other  matters  introduced  in  mining  leases,  in  addition  to  the 
duties  above  stated. 

Counterparts  and  duplicates  of  leases  which  are-  charged  with 
a  duty  not  exceeding  5s.,  are  liable  to  the  same  duty  as  the 
originals,  and  counterparts  of  all  other  leases  are  liable  to  the 
duty  of  5s.  (sect.  93). 

Assignments  and  surrenders  of  leases  on  any  other  occasion 
than  a  sale  or  mortgage  are  charged  with  a  duty  of  10s. 

Schedules,  inventories^  or  documents  of  any  kind  ■whatsoever, 
referred  to  in  or  by  and  intended  to  be  given  in  evidence  as  part 
of  or  material  to  any  other  instrument  charged  with  any  duty, 
but  which  shall  be  separate  from  and  not  endorsed  on  or  an- 
nexed to  it,  are  charged  with  the  same  duty  as  the  other  instru- 
ment, where  such  duty  does  not  exceed  10s.,  and  in  other  eases 
with  a  duty  of  10s.  But  the  act  exempts 'from  duty  any  public 
map,  plan,  survey,  apportionment,  allotment,  award,  or  other 
parochial  or  public  document  made  in  pursuance  of  any  act  of 
parliament,  and  deposited  or  kept  for  reference  in  any  registry,  or 
in  any  public  office,  or  with  the  public  books,  papers  or  writings 


Miscellaneous 
deeds  and 
stamps  upon 
same. 


(a)  Counter- 
parts and 
duplicates. 


(b)         _ 
ments  and 
surrenders. 

(o)  Schedules, 
inventories. 
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Chap.  IX.     of  any  parish.     If  an  inventory  be  referred  to  by  an  agreement 
"  as  annexed  to  it,  although  it  be  not  annexed  till  after  the  exe- 
cution of  the  agreement,  it  will  be  counted  as  part  of  the  agree- 
ment in  fixing  the  duty,  and  it  is  unimportant  that  the  inventory 
is  stamped  as  such  (x). 
{d)  Licences        A  licence  in  fee  to*  work  miues  would  appear  to  be  chargeable 
years.        °^  ™  ^^^  Same  manner  as  an  absolute  conveyance ;  for  it  amounts 
to  the  absolute  sale  of  an  incorporeal  hereditament.     In  other 
respects  there  seems  to  be  no  distinction  between  leases  and 
licences.     A  licence  for  a  limited  period  amotmts  to  a  lease  or 
tack,  and  comes  within  the  meaning  of  the  schedule  of  the  act 
as  an  hereditament,  under  the  title  "  Lease ;  "  and  as  a  right  or 
interest  in  lands,  under  the  title  "  Conveyance." 


lliscellaaeous      The  stamp  law  has  been  much  improved  by  the  Stamp  Act, 
th™stamp'^     1870.    In  cases  of  doubt  as  to  the  proper  stamp,  any  instrument, 

Act,  1870,  and  -^vhether  previously  stamped'  or  not,  may  be  submitted  to  the 
lormer  acts.  ,    ,        ^  ..  . 

opinion  of  the  commissioners,  who  are  required  to  decide  whether 

or  not  the  instrument  is  to  be  stamped ;  and  if  it  requires  no 

stamp,  then  to  signify  as  much  by  affixing  a  peculiar  stamp ; 

and  if  it  does  require  a  stamp,  then  to  stamp  the  instrument  with 

the  .proper  stamp,  at  the  expense  of  the  applicant  (sects.  18 — 

20). 

If  the  instrument  be  lost,  the  want  of  proper  stamps  cannot 
be  supplied  (y).  But  a  party  objecting  to  secondary  evidence 
of  a  lost  document  for  want  of  stamp  must  show  that  it  was  not 
stamped  (s). 

A  stamp  may  be  affixed,  even  in  the  course  of  a  trial  (a).  In 
equity,  a  cause  will  be  allowed  to  stand  over  to  enable  a  proper 
stamp  to  be  obtained,  or  the  cause  may  proceed  upon  an  order 
that  the  decree  shall  -not  be  delivered  out  till  the  instrument  has 
been  produced  to  the  registrar  duly  stamped  (i).  It  has  been 
decided,  that  if  a  deed  bearing  the  proper  stamp  is  produced, 
but  which  is  proved  not  to  have  been  stamped  at  the  time  of  its 
execution,  it  will  be  receivable  in  evidence,  without  inquiry 
whether  the  stamp  was  affixed  on  pajonent  of  the  proper 
penalties  (c).     If  the  stamp  is  required  by  law  to  be  affixed 

(a:)  Veal  v.  Nioholl,  1  Mood.  &  Bob.  (a)  Burton  v.  Kirkby,  7  Tannt.  174: 

248.  2  Marsh.  480. 

(y)  Eippenerv.  Wright,  2  Bam.  &  («)  Huddleston  v.  Briscoe,  11  Ves. 

Aid.  478;  Smith  v.  Henley,  13  L.  J.,  595;  Chervet  v.  Jones,  6  Madd.  267. 
N.  S.,  C.  0.  221.  (c)  Eex  v.  The  Inhabitants  of  Pres- 

(z)  Olosmadene  v.  Carrel,   18  Com.  ton,  3  Nev.  &  Man.  31 ;  6  Bam.  &  Ad. 

B.  36;  25  L.  J.,  C.  P.  216.  1028. 
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within  a  giten  time,  tlie  Court  must,  of  course,  inquire  into     Chai.  IX. 
the  time  {d).  ^^°^-  ^- 

Different  quarries  or  mines  may  be  demised  by  the  same  deed, 
at  distinct  rents,  and  one  stamp  for  the  gross  amount  of  the  rents 
used  to  be  sufficient  (e) ;  but  under  the  Stamp  Act  of  1870,  s.  8, 
at  least  if  the  demises  are  distinct,  separate  and  distinct  stamps 
are  now  required  for  the  separate  and  distinct  rents. 

If  a  third  party  enter  iato  a  covenant  for  payment  of  the  rent, 
the  lease  stamp  will  be  sufficient;  for  the  covenant  was  only 
auxiliary  to  the  lease,  and  the  question  in  such  cases  is,  what  is 
the  leading  character  of  the  iastrument(/). 

The  duty  is  regulated  by  the  consideration  appearing  on  the 
face  of  the  instrument  (g^). 

An  iustrument  stated  that  it  was  agreed  to  sell  certain  upper 
veius  or  beds  of  coal,  at  the  rate  of  751  per  acre,  and  that  if  coal 
should  be  worked  in  any  year  exceeding  1001.  at  that  rate,  the 
excess  should  be  paid  for..  It  was  held,  that  the  instrument  was 
to  be  stamped  as  a  lease  and  not  as  a  conveyance  (A). 


Sub-Sect.  2. — Registration  of  Conveyances  and  Leases. 

All  deeds  and  conveyances  concerning  estates  within  the  i.  Local  Regis- 
North(*),  Bast  (A)  and  ^S[Qsi{l)  Eidiags  of  the  county  of  York,  «'•««''»  ^««*- 
and  within  the  county  of  Middlesex  (m),  are  directed  to  be  regis- 
tered. The  registry  is  expressed  in  the  act  for  the  West  Eiding 
of  Yorkshire  to  be  at  the  election  of  the  parties.  But  in  all  the 
acts,  all  deeds  and  conveyances  shall  be  adjudged  fraudulent  and 
void  against  any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  a  memorial  thereof  be  registered  in  the 
manner  prescribed  before  the  registry  of  the  memorial  of  the 
deed  under  which  the  subsequent  purchaser  or  mortgagee  shall 
claim. 

None  of  these  acts  extend  to  copyhold  lands,  or  to  leases  at 
rack-rents,  or  not  exceeding  twenty-one  years,  where  the  actual 
possession  and  occupation  go  along  with  the  lease. 

{d)  Ibid.;    and  see  Hud'dteBton  v.  v.  Braddyl,  13  Price,  455;  Eobinsoin!. 

V.  Briscoe,  11  Ves.  595.    But  see  the  Maodormel,  6  Maul.  &  Sel.  228. 
very  recent  case  of  G-atty  v.  !Fry,  L.  [h)  Phillips  v.  Morrison,   12  M.  & 

R.,  2  Exch.  Div.  265,  and  the  oases  W.  740 ;   13  L.  J.,  N.  S.,  Exoh.  212. 

there  cited.  See  Rex  v.  Ridgwell,  6  B.  &  0.  665 ; 

(e)  Boase  v.  Jackson,  6  Moore,  480.  Wilmott  ii.  WilMnson,  lb.  511;  May-. 

See  Blount  v.  Pearman,  1  Bing.  N.  C.  field  v.  Robiason,  7  Q.  B.  486. 
408.  (i)  8  Geo.  2,  o.  6. 

(/)  Pratt  V.  Thomas,  4  Oarr.  &  P.  Ik)  6  Anne,  o.  35. 

554 ;  and  Stamp  Act,  1870,  s.  98.  (?)  2  &  3  Anne,  o.  4 ;  5  &  6  Anne, 

[g]  Doe  d.  Kettle  v.  Le-wis,  10  Bam.  o.  18. 
&  0.  673;  Doe  d.   Higginbottom  v.  (ot)  7  Anne,  o.  20;  25  Geo.  2,  c.  4. 

Hobson,  3  Dowl.  &  R.  186.   See  Duck 
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All  conveyances  of  lands,  being  part  of  95,000  acres  in  the 
Bedford  Level,  are  also  directed  to  be  registered.  And  it  is 
enacted,  that  no  lease  of  such  lands,  except  leases  for  seven  pears 
or  under,  in  possession,  shaU  be  of  force  but  froni  the  time  of 
registry  («). 

The  registry  of  leases  in  Ireland  is  regulated  by  similar  pro- 
visions (o). 

.Leases  under  powers  or  by  appointment  must  be  regis- 
tered (^). 

The  non-registry  of  a  lease  is  not  cured  by  registering  an 
assignment  in  which  the  lease  is  recited  (j). 

,  The  exception  of  leases  at  rack-rents  is  not  applicable  to 
mines.  But  the  exception  of  leases,  not,  exceeding  twenty-one 
years,  exempts  a  large  proportion  of  mining  leases  in  the  regis- 
ter districts  froni  being  registered.  If  such  a  lease  be. assigned 
for  a  valuable  consideration,  it  will  still  remain  exempt  from 
registry,'  But  if  it  be  assigned  iu  mortgage,  or  in  any  manner 
by  which  the  actual  possession  and  occupation  do  not  go  along 
with  the  lease,  it  ought  to  be  registered,  as  well  as  the  assign- 
ment (r). 


II.  General 
Registration 
Acts. 

(a)  Proof  of 
Titles  Faoili- 
tation  Act, 
1862. 


(b)  ProTisions 
of  Land 
Transfer  Act, 
1875. 


An  office  of  land  registry  for  England  and  Wales  generally 
was  established  by  an  act  that  was  intended  for  promoting  the 
voluntary  registration  of  the  title  to  real  estates,  25  &  26  Vict, 
c.  53,  intituled  "An  Act  to  facilitate  the  Proof  of  Title  to  and 
Conveyance  of  Heal  Estates."  In  applying  to  register  under 
that  Act,  the  applicant,  must  state,  in  his  description  of  the  lands, 
whether  he  claims  the  mines;  and  if  the  mines  are  not  expressly 
mentioned,  they  will  be  deemed  not  to  be  included  in  the  descrip- 
tion. If  they  are  mentioned,  the  registrar  must  give  especial 
regard  to  them  ia  the  subsequent  proceedings. 

But  the  last-mentioned  act,  having  proved  almost  a  dead  letter, 
has  now  been  superseded  by  the  Land  Transfer  Act,  1875  (.s), 
which  discontinues  all  further  registrations  under  the  former 
act,  but  leaves  registration  optional  as  before.  If  land  is 
registered  under  the  Act  of  1875,  it  no  longer  requires  regis- 
tering under  the  local  registry  acts  above  mentioned.  Separate 
registers  are  to  be  kept  for  freehold  and  leasehold  lands;  and 
with  regard  to  freehold  land,  the  registration  may  be  either  of 
an  absolute  or  of  a  merely  possessory  title.    And  with  regard 


in)  15  Car.  2,  o.  17,  b.  8. 
(o)  6  Anne,  o.  2. 

(p)  Soraftonw.  Quiuoey,  2  Ves.  413. 

\q)  Honeycomb  v.  Waldron,  2  Str. 

1064;  Jack  v.  Armstrong,  1  Huds.  & 


Bro.  727;  Pary  v.  Smith,  lb.  735. 

()■)  See  Pary  v.  Smith,  1  Huds.  & 
Bro.  735. 

(«)  38  &  39  Viot.  0.  87. 
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both  to  freehold  and  to  leasehold  land,  it  is  specially  provided     Chap.  IX. 
regarding  the  ownership  of  mines  and  minerals  thereia  and  the        ^°'^' 
rights  of  working  and  winning  the  same  as  follows — that  is  to 
say- 
By  sect.  18,  it  is  enacted — 

That  all  registered  land  shall,  unless  under  the  provisions  of  this  act  the  Specially  as 
contrary  is  expressed  on  the  register,  be  deemed  to  be  subject  to  such  of  regards  mines 
the  following  (among  other)  Utilities,  rights,  and  iaterests  as  may  be  for  ™d  mmerala. 
the  time  being  subsisting  in  reference  thereto  (that  is  to  say) : — 

.  (1)  Eights  of  common,  rights  of  sheepwalk,  rights  of  way,  watercourses, 
and  rights  of  water,  and  other  easements ;  ahd 

(2)  Bights  to  mines  and  minerals ;  and 

(3)  Eights  of  entry,  search,  and  user,  and  other  rights  and  reservations 

incidental  to  or  required  for  the  purpose  of  giving  full  effect  to 
the  enjoyment  of  rights  to  mines  "and  minerals,  or  of  property  in 
mines  or  minerals ;  and 
Provided  (am.ong  other  things)  as  follows: — 

(a)  Wliere  it  is  proved  to  the  satisfaction  of  the. registrar  that  the  right 

to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
registered  or  about  to  be  registered,  the  registrar  may  register 
such  proprietor  in  the  prescribed  manner  as  proprietor  of  such 
mines  aiid  minerals  as  well  as  of  the  land ; '  and 

(b)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the  right 

to  any  mines  or  minerals  is  severed  from  any  land  registered  or 
about  to  be  registered,  the  registrar  may,  on  the  application  of 
the  person  entitled  to  any  such  mines  and  minerals,  register  him 
as  proprietor  of  such  mines  and  minerals  in  manner  hereafter  in 
this  act  mentioned,  and'  upon  such  registration  being  efEected 
shaE  enter  on  the  register  of  the  land  a  reference  to  the  regis- 
tration of  such  other  person  as  proprietor  of  such  mines  and 
minerals. 
Where  the  existence  of  any  such  liabilities;  rights,  or  interests  as  are 
mentioned  in  ^his  section  is  proved  to  the  satisfaction  of  the  registrar,- 
the  registrar  may,  if  he  thiols;  fit,  enter  on  the  register  notice  of  such 
liabilities,  rights,  or  interests  in  the  prescribed  manner.  ■        •  > 
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OHAPTEE  X. 

VARIETIES    OF    CO-OWNERSHIPS    IN   WORKING    MINES. 

Sect.  1. — Sow  far  Co-oimiers  working  Mines  are  Partners. 
Sect.  2. —  WJiether  Co-owners  tcorking  Mines  are  Traders. 
Sect.  3. — The  Contract  of  Mining  Partnership  Proper. 
Sect.  4. — The  Constitution  of  Mining  Companies— 

Sub-Sect.  1. — Joint  Stock  Mining  Companies, — in  general. 
Sub-Sect.  2. — Mining  Companies  on  Cost-Book  System. 
Sect.  5. — The  Property  of  Mining  Partnerships,  and  incidentally 

of  Mining  Companies. 
Sect.  6. — The  Liabilities  and  Duties  of  Mining  Partners,  and 

incidentally  of  the  Directors  and   Shareholders  in 

Mining  Companies.  ' 

Sect.  7. — The  Remedies  of  Mining  Partners  against  each  other. 
Sect.  8. — The  Dissolution  of  Mining  Partnerships. 
Sect.  9. — The  Winding  up  of  Mining  Companies. 


Sect.  1. — How  far  Co-owners  working  Mines  are  Partners. 

It  is  clear  that  tenants  in  common  or  any  other  co-owners  of 
mines  may  or  may  not  also  he  partners ;  and  in  the  case  of  their 
being  partners,  the  mines  themselves  may  or  may  not  he  part 
of  the  partnership  assets. 

Where  the  co-owners,  instead  of  demising  the  mines,  work 
them  directly  themselves  by  their  own  workmen  and  agents, 
the  Court  is  prone  to  find  that  they  are  partners  and  to  treat 
them  accordingly,  at  least  so  far  as  regards  the  profits  arising 
from  the  mining  operations,  and  in  many  cases  so  far  as  regards 
also  the  corpus  of  the  mines. 

According  to  the  work  on  Partnership  of  Mr.  Justice 
Lindley(a),  there  are  three  possible  relations  of  co-ownership 
and  partnership  in  mines,  namely, — 

(1.)  Where  the  co-owners  are  partners  in  both  mine  and  profits ; 

(2.)  Where  the  co-owners  are  not  partners  in  either  mine  or 
profits;  and 

(3.)  Where  the  co-owners  are  partners  in  profits  only. 

In  the  1st  of  these  three  relations,  the  co-ownership  is  alto- 
gether merged  in  the  partnership,  and  the  rights  and  liabilitieB 
[a)  1  Lmd.  Part.  pp.  62—64. 
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of  each  interested  person  are  regulated  accordingly  by  tlie  law      Chap.  X. 
of  partnership,  exclusively  of  the  law  of  co-ownership.  ^°'^'   ' 

In  the  2nd  of  the  three  relations,  the  rights  and  liabilities  of 
each  interested  person  are  regulated  by  the  law  of  co-ownership, 
exclusively  of  the  law  of  partnership;  for  example,  each  co-owner 
may  transfer  his  share  to  a  stranger,  and  the  stranger  would 
thereupon  become  a  co-owner  with  the  others,  although  without 
the  consent  of  the  others. 

In  the  3rd  of  the  three  relations,  the  rights  and  liabilities  of  ' 

the  co-owners,  being  also  {quoad  profits)  co-partners,  are  regu- 
lated, as  to  the  corpus  of  the  mines,  by  the  law  of  co-ownership ; 
and  as  to  the  profits,  by  the  law  of  co-pai^nership.  These  dis- 
tiactions  will  be  foimd  to  explain  many  apparent  inconsistencies 
in  the  reported  decisions ;  but  it  is  frequently  difficult  to  settle 
the  preliminary  question  of  fact,  namely,  to  distinguish  any 
given  case  as  belonging  to  the  1st,  the  2nd,  or  the  3rd  of  the 
three  relations. 

In  considering  the  preliminary  question  lastly  before  referred  Preliminary 
to,  the  intention  of  the  parties  will  be  found  to  form  a  very  ^^t  tou^ 
essential  element.  ~  ^^^^  <=?-. 

Whatever  may  be  the  nature  of  mining,  and  whether  the  mines  into 
occupation  may  be  so  pursued  as  to  have  been  excluded  from  P^*t'i?'^ship. 
the  operation  of  the  old  bankrupt  law  or  not, — a  question  which 
is  briefly  noticed  in  the  next  following  section, — ^it  may  be 
carried  on  as  a  trade,  in  a  manner  which  will  subject  the  ad- 
venturer to  all  the  consequences  of  a  particular  partnership. 

The  question  of  the  existence  of  a  partnership,  however,  may 
often  depend  upon  very  nice  considerations,  and  is  described  in 
one  ease  by  Lord  Eldon  as  a  very  difficult  question  (6)  :  for  the 
adventurers  may  only  be  the  joint  tenants,  or  tenants  in  com- 
mon, of  an  estate  in  land,  the  profits  of  which  they  combine  to 
enjoy  and  realise,  by  consenting  to  a  general  or  common  system 
of  management.  In  this  situation,  they  will  be  considered,  with 
respect  both  to  themselves  and  third  persons,  as  the  ordinary 
owners  of  land,  working  their  respective  shares  of  the  mines, 
responsible  only  ^or  their  own  acts,  subject  to  no  laws  of  part- 
nership whatever,  and  possessing  distinct  rights  in  the  property. 

It  may  be  laid  down,  as  a  general  rule,  that  when  the  trade  Krst  test,— 
is  carried  on  in  such  a  manner  as  would  have  brought  the  to  bantru^cy 
adventurers  within  the  operation  of  the  old  bankrupt  law,  a  as  traders, 
partnership'  must,  in  such  cases,  always  necessarily  subsist,  for 
they  will  be  commercial  traders  without  reference  to  the  pro- 
duction of  minerals  at  all. 

(6)  Cra-vs*liay  «.  Maule,  infra. 
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Chap.  X.         It  will  be  seen  hereafter  that  the  quantity  of  interest  which 

! !__  the  owners  for  the  time  being  might  have  in  the  lands  did  not 

influence  the  question  of  liability  to  the  bankrupt  laws.  For 
the  same  reasons,  it  will  not  affect  the  question  of  partnership. 
Whether  any  or  all  of  the  owners  have  acquired  an  absolute  or 
limited  interest  of  any  description,  they  may  agree  to  enjoy  the 
possession  of  the  common  object  in  a  particular  manner. 

Neither  does  there  appear  to  be  any  reason  for  supposing  that, 
though  one  owner  was  possessed  solely  of  the  legal  estate,  and 
the  others  had  only  equitable  interests,  arising  too  in  different 
proportions,  and  evidenced  by  different  means,  any  presumption 
of  partnership  woul4  necessarily  arise  from  that  circumstance ; 
for  lands  are  frequently  enjoyed  in  this  manner  by  tenants  in 
common,  and  there  is  nothing  inconsistent  with  their  rights  of 
ownership. 

If,  however,  it  could  be  distinctly  shown  that  the  land  was 
not  intended  to  be  held  in  common,  but  to  remain  the  absolute 
property  of  any  _  one  or  more  of  the  parties,  evidenced,  for 
instance,  by  thd  payment  of  rent,  a  case  of  commercial  partner- 
I  ship  might  fairly  be  presumed  with  respect  to  all  concerned. 
Second  test,—      When  the  mining  operations  are  carried  on  by  several  land- 

the  agreement  ■,  _i.  i  ■       j       t  j. 

of  the  parties.  Owners  under  a  co-partnership  deed  or  agreement,  or  even  a 
verbal  agreement,  from  which  it  may  be  clearly  established  that 
the  parties  intended  to  enter  into  a  trading  adventure,  and  to 
become  co-partners  in  the  ordinary  and  commercial  sense  of  the 
word,  a  partnership  wUl,  of  course,  be  constituted,  not  only 
Circum-  as  between  themselves,  but  as  to  aU  other  persons.     But  with 

wMoha paS-  respect  to  the  presumption  arising  from  persons  holding  them- 
nershipagree-  selves  Out  to  the  world  as  partners,  it  is  sufficiently  obvious  that 
-will  not  be  something  more  is  required  in  such  cases  than  what  would  be 
implied.  necessary  to  establish  a  partnership  under  ordinary  circum- 

stances. For  all  the  characteristib  featv^es  of  a  general  part- 
nership may  be  equally  applicable  to  persons  who  work  the 
mines  under  their  lands  as  parts  of  the  profits  of  those  lands. 
Such  persons,  in  the  absence  of  other  circumstances,  cannot 
fairly  be  presumed  to  have  intended  to  render  themselves  liable 
to  all  the  consequences  of  a  commercial  partnership.  The  ques- 
tion, in  such  cases,  will  therefore  naturally  arise — ^viz.,  what 
additional  circumstances  will  be  requisite,  in  the  absence  of 
express  agreement,  to  raise  the  presumption  of  partnership. 
Cramhapy.  The  first  case  which  occurred  on  this  subject  was  that  of 
^erelLds     Grawshay  v.  Maule{c).     In  that  case  certain  lands  had  been 

not  purchased  held  by  tenants  in  common,  and  considerable  quantities  of 
for  mining  '■ 

(e)  1  Swanst.  523. 
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iron  and  coal  had  been  extracted,  and  very  extensive  iron  works      Chap.  X. 


Sect.  1. 


had  been  erected  upon  the  lands.      A  bill  was  filed  by  one 

of  the  co-tenants  against  the  others  for  a  dissolution  of  part-  adventure  ex- 

°  ,  preasly, 

nership.     As  the  facts  bearing  upon  this  particular  point  were 

not  sufficiently  set  out  in  the  bill,  an  affidavit  in  explanation  of 
the  nature  of  the  business  was  ordered,  in  which  it  was  stated, 
that  the  iron  workfe  at  Cyf  arthf  a  had  been  conducted  as  a  trading 
concern — ^that  the  produce  of  the  mines  consisted  of  ironstone, 
coal  and  limestone — and  that,  at  the  works,  large  quantities  of  but  long  and 
iron  had  been  and  were  manufactured,  sometimes  from  the  ^"^"o™*^'^ 
materials  obtained  from  the  leasehold  lands  in  question,  and  mining  pur- 
sometimes  from  pig  iron  and  finers'  metal  purchased  in  London,  siyeiy.^^"  "" 
Plymouth  and  Bristol ;  that  from  the  first  establishment  of  the 
Works,  the  proprietors  had  been  in  the  habit  of  making  very 
considerable  purchases  of  iron  ore  from  Lancashire,  pig  iron, 
and- finers'  metal,  and  of  old  wrought  iron,  naval  and  ordnance 
stores,  for  the  purpose  of  manufacture  at  the  works  into  various 
sorts  of  iron,  and  re- selling  them  in  that  manufactured  state ; 
that  these  purchases  had  been  made  by  the  successive, firms  with 
aview  to  profit,  by  manufacturing  the  articles  purchased  into 
bar  and  other  iron  for  re-sale,,  and  not  merely  for  mixing  the 
same  with,  the  iron  produee^  from,  the  works  fm'  improving  the  latter, 
or  bringing  it  to  a  better  market-  Lord  Eldon  observed,  that  it 
was  difficult  to  establish  that  this  was  an  interest  in  land,  dis- 
tinct from  a  partnership,  in  trade — a  niere  interest  in  land,  in 
which  a  partitiqp  could  take  place;  : for. when tperspns,  haviag 
purchased  such,  an  interest,  manufacture,  and  bring  to  market 
the  produce  of  the  land,, as  one.  common  fund,.,. to  be  sold  for 
their  common  benefit,, at  might  be -^Aten^^d. that  they  have 
entered  iato  an  agreement^  which  gives  to  that  interest  >  the 
nature,  and  subjepts  it,  to  the  doctrines,  of  a  partnership,  in 
trade.        , 

It  may  be  observed,  that  all  these  acts  are  equally  appUcable 
to  strict, owners  of  land  who  are  not  partners  in.,^  trade,  and  this 
idea  must  have  suggested  itself  to  the  mind  of  Lord  Eldon. 
For  on  a  subsequent  day  he  remarked,  that  a  very  jlifficult 
question  might  arise,  whether,  if, the  parties,  being  origiaally 
tenants  in  common  of.a  mine,  agreed  to  become  jointly  interested 
in  the  manufacture  of  its  produce  for.thp  purpose  of  sale,  they 
continued  mere  tenants, in  common  of  the  mine — still  more,, if 
not  only,. carrying ithQ  produce  of  their  own  mine  to,  market, 
they  became  purchasers,  ,of  other  property  of  a  like  nature,  to.  be 
manufactured  with; their  own.  On  a  stOl  subsequent  day.  Lord 
Eldon,  in  delivering  final  judgment,  said,  that  after  repe'ated 
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Chap.  X.     consideration,  he  entertained  no  doubt  that  it  was  a  trading 

!_J —  concern,  and  that  a  partnership  had  subsisted. 

In  the  above  case,  the  parties  were  also  interested  in  the  lands 
in  the  same  proportions,  as  in  the  trade  itself.  It  may  perhaps 
be  presumed,  that  when  the  proportions  differ,  the  intention  of 
th^  parties  to  become  partners  wOl  be  more  readily,  though  not 
necessarily,  implied. 

The  point  was  shortly  afterwards  adverted  to  in  another  case 

before  the  same  Lord  Chancellor.   But  it  did  not  form  part  of  the 

ground  of  decision  in  that  ease,  as  it  was  decided  that  a  manager 

of  the  mine  might  be  appointed  by  the  Court,  even  if  the 

parties  were  not  actual  partners,  but  only  tenants  in  common 

of  land(£?). 

■^?^y  7-  _       In  another  case,  six  persons  had  taken  a  lease  for  years  of 

■where  lands     mines,  and  also  another  lease  of  the  surface  lands  vrndev  which 

mS^?ad-*°'^  the  mines  were  situated,  and  had  worked  the  mines  as  a  joint 

venture  ex-      concern,  divided  into  equal  shares.     One  of  them  was  appointed 

'  ^  manager,  and  had  become  much  indebted  to  it.     He  afterwards 

became  bankrupt,  and  it  appeared  he  had  mortgaged  his  shares. 

A  bill  was  filed  for  the  sale  of  the  property ;  and  that  it  might 

be  declared  that  the  shares  of  the  bankrupt  should  be  applied, 

in  the  first  place,  in  repaying  to  the  partnership  the  debt  which 

he  had  incurred  in  the  management  of  the  concern.     The  true 

question,  therefore,  was,  whether  the  parties  stood  in  the  relation 

of  partners  to  each  other.    The  above  case  of  Crawshay  v.  Maule 

was  very  properly  distinguished  in  the  argument  from  the 

present  case,  in  which  no  other  articles  appear  to  have  been 

purchased;  and  it  was  contended,  that  if  the  rules  which  are 

applicable  to  common  trading  partnerships  were  to  be  extended 

to  part-owners  of  mines,  it  would  be  difficult  to  foresee  what 

consequences  might  follow,  affecting  interests  of  the  greatest 

magnitude,  and  placing  many  individuals  of  the  highest  rank 

and  fortune,  in  situations  which  they  never  contemplated — and 

that  the  parties  must  be  considered  as  tenants  in  common  of  the 

mines  and  lands.     But  Sir  John  Leach,  M.  E.,  observed,  it  was 

true  a  mining  concern  differs  in  some  particulars  from  a  common 

partnership — ^but  it  had  been  repeatedly  held  to  be  in  the  nature 

of  a  trading  concern.     He  said  that  in  Crawshay  v.  Maule,  Lord 

Eldon  had  expressed  a  doubt,  whether,  if  persons,  previously 

entitled  as  tenants  in  common  to  mines,  were  to  form  a  mining 

concern,  the  general  principles  of  partnership  would  apply,  and 

he  (the  M.  E.)  was  not.aware  that  the  particular  poiat  had  ever 

been  decided ;  but  the  distinction  there  was,  that  the  interest  in 

[d]  JefPerys  v.  Smith,  1  Jac.  &  W.  298. 
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the  mines  was  expressly  acquired  for  the  piirpose  of  a  partnership,      Chap.  X. 
and  the  general  principle  was  therefore  to  be  applied  (e). 


This  decision  seems  to  rest  upon  substantial  reasons.  The  General  con- 
question  is,  then,  one  depending  upon  intention,  and  it  may  be 
concluded,  that,  when  persons  acquire  interests  in  lands  appa- 
rently for  the  sole  purpose  of  working  the  mines  in  them,  they 
must  be  considered  as  entering  into  a  commercial  partnership. 
There  does  not  appear  to  be  any  ground  for  distinction  in  such 
cases,  if  the  parties  have  even  acquired  a  permanent  and  absolute 
interest  in  the  property.  But  it  does  not  follow  that,  in  every 
such  case,  such  an  inference  can  be  drawn  from  the  acts  of  the 
parties.  An  estate  may  be  purchased  or  acquired  for  a  definite 
period  by  a  tenant  in  common,  who  may  proceed  forthwith  to 
work  the  mines.  But  the  mines  may  not  have  formed  the  only 
or  even  the  primary  inducement  for  efEecting  the  purchase  or 
acquisition.  Much  wiU.  always  depend  upon  the  particular  facts. 
But  it  is  submitted,  as  a  general  rule,  that  in  all  such  cases  there 
must  not  only  be  an  express  intention  to  work  the  mines,  but 
this  object  must  have  been  either  solely  contemplated  by  the 
parties,  or  of  such  paramount  consequence  as  to  elf ectua;lly  over- 
balance any  other  advantages  anticipated  from  the  estate.  Por 
the  mines  may  form  very  important  considerations  in  the 
arrangements  of  capitalists,  and  yet  their  existence  need  not 
preclude  the  motives  which  may  proceed  from  the  supposed 
general  advantages  of  the  investment. 

On  the  other  hand,  if  it  can  be  shown  that  lands  have  been 
long  in  the  possession  of  the  different  parties,  or  of  those  through 
whom  they  claim,  or  that  they  have  been  acquired  without  any 
intention  to  work  the  mines  as  an  exclusive  object,  and  if,  after 
the  mining  operations  have  commenced,  the  parties  have  care- 
fully avoijied  the  assumption  of  the  outward  indicia  of  partner- 
ship, they  must,  it  is  conceived,  be  considered  merely  as  the 
proprietors  of  land  exercising  the  common  acts  of  ownership  in 
a  manner  adapted  to  the  nature  of  their  respective  interests  j 
in  it. 

If  an  interest  in  opened  mines  is  enjoyed  by  persons  as  a  dis- 
tiaot  inheritance  or  possession,  it  would  appear,  that  it  will  only 
be  imder  peculiar  circumstances  that  the  parties  can  be  considered 
to  be  exempt  from  the  obHgations  of  partnership.  The  intention, 
in  general,  wiQ  be  too  strongly  expressed.  It  is  quite  possible, 
however,  for  persons  to  have  been  originally  entitled  to  distinct 
shares  in  such  a  property,  without  ever  having  received  profits 
as  a  partner,  or  having  personally  interfered  in  the  management 

{e)  Fereday  v.  ■Wightwiok,  1  Buss.  &  M.  45. 
B.  N  N 
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Chap.  X.  of  the  concern.  It  may  also  frequently  happen  that  mines  m 
^^°^-  ^-  this  condition  may  devolve,  hy  conveyance  or  operation  of  law, 
upon  persons  who  have  thus  contracted  no  engagement  of  part- 
nership (/).  A  person  may  stiQ  continue  to  he  entitled  to  the 
legal  interest  in  his  share,  or  to  the  legal  or  equitahle  reversion 
in  it,  and  may  cease  for  a  time  from  becoming  liahle  as  a 
partner. 

In  all  eases  where  it  is  intended  that  a  trading  partnership 
should  he  established,  it  is  desirable  that  the  parties  should,  by 
express  agreement  in  writiag,  declare  their  intentions,  and.  thus 
resolve  all  doubts  upon  the  subject.  This  precaution  seems  not 
only  to  be  reasonably  required  by  the  pubHc,  who  may  thus  deal 
■  with  them  upon  the  faith  and  with  all  the  advantages  of  a  part- 
nership; but  it  may  often  be  indispensable  for  properly  securing 
the  interests  of  the  parties  themselves,  by  enabling  them  to  pro- 
secute the  works  in  an  efficient  manner. 

The  consequences  of  the  above  distinctions  are  these : — If  the 
works  are  carried  on  by  persons  as  mere  owners  of  land,  concur- 
ring in  a  general  system  of  management  for  their  common 
benefit,  the  shares  of  each  person  will  only  be  liable  for  his 
individual  engagements  and  to  the  payment  of  debts  contracted 
by  himself  or  his  authorized  agents,  without  interfering  with  the 
shares  of  the  other  tenants  in  common.  It  is  true  that,  in  cases 
of  disagreement  and  mismanagement,  a  Court  of  equity  will 
appoint  a  general  manager  for  the  benefit  of  the  whole  (g).  But 
this  remedy  will  very  inadequately  provide  for  the  exigencies  of 
such  a  case.  In  no  other  respect  will  the  parties  be  liable  to  the 
consequences  of  a  partnership  in  trade.  The  shares  cannot  be 
sold  for  the  liquidation  of  accounts  as  between  the  parties  them- 
selves; there  cannot  be  enforced,  as  upon  a  dissolution,  a  general 
sale  of  the  whole  property;  there  will  be  no  restraint  upon  the 
introduction  of  new  part-owners,  and  there  will,  in  short,  be  none 
of  those  general  incidents  of  a  commercial  partnership,  the  exer- 
cise of  which  may  prove  of  so  much  importance  to  the  effectual 
and  regular  working  of  a  mine. 


Sect.  2. — Whether  Co-owners  working  Mines  are  Traders. 

t^S™^  i^  ^         Mining  has  been  described  as  a  species  of  trade  Qi) ;  but  it  did 
some  extent,    ^ot  foUow  from  that  description  that  mining  was  such  a  trade  as 

(/)  See  JefEerys  'v.  Smitli,  3  Euss.  (A)  Story  v.  Lord  Windsor,  2  Atk. 

158.  633;  Lawton  v.  Lawton,  3  Atk.  16; 

{g)  JefEeiys  v.  Smith,  1  Jac.  &  W.  Amb.  114;  Tredwen  v.  Bourne,  6  M. 

301.  &  W.  461. 


WHETHER   CO-OWNEKS   WORKING   MINES   ARE   TRADERS.  547 

to  subject'  the  proprietors  to  the  operation  of  the  old  bankrupt     Chap.  X. 
laws;  nor  would  it  now  follow  from  that  description  that  mining  . 


was  a  trade  within  the  provisions,  that  relate  to  traders,  of  the 
present  Bankruptcy  Act,  1869  («').     • 

The  Act  of  6  Geo.  lY.  c.  16,  s.  2,  after  enumerating  several  But  is  not  (iu 
descriptions  of  persons,  enacted  generally,  that  all  persons  who,  case,  at  least) 
either  for  themselves  or  as  agents  or  factors  for  others,  sought  ^  ^^®'x7" 
their  living. by  buying  and  selling,  or  by  the  workmanship  of  goods  Bankruptcy 
or  commodities,  should  be  deemed  traders  liable  to  become  bank-     ° ' 
rupt.     The  words  "buying  and  selling"  were  used  in  the  old 
statute  of  21  James  I.  c.  19.     But  the  words,  "by  the  work- 
manship of  goods  or  commodities,"  in  the  Act  of  Geo.  4,  were 
additional,  and  their  operation  afEeeted  several  of  the  decisions 
under  the  previous  statute.     They  had,  however,  no  reference  to 
mining  operations,  or  even  to  the  processes  immediately  depend- 
ing upon  them..  By  the  late  Bankruptcy  Act,  1849  {k),  amended 
by  the  Bankruptcy  Act,  1861  {I),  miners  were  not  iacluded  ia 
the  list  of  traders;  nor  are  they  included  in  that  list  under  the 
existing  Bankruptcy  Act,  1869  {i),  although,  of  cotirse,  they  may 
now  be  made  bankrupt,  at  least  as  non-traders. 

The  policy  of  the  old  English  bankrupt  laws  excluded  from  Reasons  for 
their  operation  all  those,  pursuits  and  occupations  which  are  elusion  of 
necessarily  or  closely  connected  with  the  enjoyment  of  land.    In  ™iiie-o_wners 
■this  respectj  these  laws  differed  materially  from  those  of  .most  bankrupt 
other  countries  whose  codes  of  commercial  policy  have  been   ^^^' 
mainly  derived,  as  even .  in  Scotland,  from  the  civil  law.  ■  The 
English  legislature,  from  the  most  remote  period  of  its  history, 
struggled  severely  and  successfully  in  opposing  the  adoption  of 
a  code  which  was  so  much  at  variance  with  the  spirit  of  the 
great  source  of  English  law — ^the  feudal  system.     The  strong 
.bias  of  the  English  rulers  in  favour  of  the  land,  as  the  basis  of 
feudal  connection  and   personal  importancej  and  the,  strong 
attachment  of  almost,  all  classes  to  the  pursuits  of  agrienltui;e, 
long  rcombined  to  cause  our  parliaments  to  look  with  jealousy 
■upon  any  alteration  which  might  tend  to  render  the  land  more 
subservient  to  the  purposes  of  commerce,  or  even  completely 
available  ,for  the  payment  of  debts.     These  feelings  have,  in 
recent  tijnes,  yielded  much  to  ;the  urgent  demands  of  society — 
arid  the  .-English  bankrupt  laws  have  received,  in.  these  respects, 
great  alteration.      .■  .  ^  i 

As  the  decisions  under  the  .gld  law,  of,  bankruptcy  arei  closely  Liability  of 

mine-owneca 

(j)    32  &  33  Vict.  c.  71.  [I)  24  &  25  Vict.  c.  134. 

'   (*)  12  &  13  Vict.  0.  lOe.  .,  )         .    '      . 

■r  ■    N   N  2 
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Chap.  X.     connected  with  other  subjects  discussed  in  this  chapter,  and  it 
Sect.  2.      ^^^  ^^j^j  ^^  necessary  at  times  for  the  purposes  of  the  present 


to  the  bank-    haokruptcy  law  to  detemune  whether  miaers  are  or  not  traders 
the  diversify    in  certain  cases  at  least,  a  brief  summary  of  the  old  decisions 

land  deter-  As  minerals  form  part  of  the  land,  mining  adventurers,  m 

tt^are^Uable  ^^^7  ^ascs,  possessed  the  immunities  of  those  whose  pursuits 
—as  traders     are  coimected  with  land.    The  questions  arisiag  upon  this  subject 

or  as  non-  .  . 

traders.  were  sometmies  very  embarrassmg. 

It  was  quite  clear,  that  when  nunerals  were  sold  ia  their 
natural  condition  by  the  owners  or  occupiers  of  land  or  miaes, 
there  was  no  trade  within  the  meaning  of  the  bankrupt  laws. 
There  must  be  both  a  buying  and  a  selling  to  constitute  such  a 
trade.  There  was  no  workmanship  of  goods  or  commodities,  for 
no  change  was  effected  in  the  constitution  of  the  article,  and 
there  was  no  new  adaptation  of  it  to  a  different  purpose.  Most 
of  the  metallic  ores  and  many  of  the  earths  require,  indeed,  the 
labour  of  miniag  or  excavation,  and  the  process  of  being  washed 
and  freed  from  the  foreign  impurities  mixed  with  them.  But 
the  sole  object  of  these  pursuits  is  to  obtain  the  mineral  in  its 
pure  and  natural  state,  and  iu  these  cases,  the  mineral  itself 
never  becomes  strictly  the  subject  of  workmanship. 
The  Diver-  It  was,  accordingly,  long  ago  decided,  that  a  person  who 

bought  a  coal  miae,  worked  it,  and  sold  the  produce,  was  not 
land  purely  as  necessarily  a  trader  within  the  bankrupt  laws  («).  A  similar 
™    ■  decision  was  made  in  the  case  of  a  person  selling  stones  from  a 

quarry  (o).     The  same  principle  appHed  to  the  ores  of  metals' or 
any  other  substances  acquired  in  a  similar  manner,  and  to  salt 
works  {p). 
(2.)  Mixed  use      It  having  been  established  that  an  occupier  of  land  enjoying 
such.  the  profits  of  it  in  this  manner  was  not  liable  to  the  bankrupt 

laws,  the  law  proceeded  a  step  further,  and  decided  that  a  person, 
under  such  circumstances,  might  also  be  allowed,  without  incur- 
ring that  liability,  not  only  to  subject  the  produce  of  the  land 
to  a  process  of  manufacture,  so  as  to  change  its  external  or 
chemical  character,  but  also  to  purchase  other  ingredients  to  mis 
with  the  produce,  so  as  to  manufacture  an  entirely  different 
article.  In  either  case,  the  additional  processes  were  considered 
as  incident  to  the  full  enjoyment  of  the  property  of  the  occupant, 
and  as  enabling  him,  in  the  words  of  Lord  Mansfield,  to  bring 
the  produce  advantageously  to  market  {q). 


(«)  .Port  V.  Turton,  2  Wils.  169.  (p)  Port  w.  Turton,  supra;  Ex  parte 

(o)  Ex  parte  Gardner,  1  Eose,  377;      Atkinson,  1  M.  D.  &  G.  300 
Ves.  &  B.  45.  {q)  1  Bro-wn,  C.  C.  178. 


Sect.  2. 
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Thus,  the  conversion  of  milk  into  cheese,  of  apples  into  Chap.  X. 
cider  (r),  of  coal  into  coke  (s),  of  limestone  into  lime  {t),  of  clay  . 
■into  bricks  (m),  were  all  excluded  from  the  operation  of  the  hank- 
ruptcy  acts.  In  one  case,  it  was  held  that  if  a  person  made  bricks 
from  his  own  estate,  and  bought  chalk  and  burnt  it  with  clay, 
not  for  the  purpose  of  carrying  on  lime-burniag  as  a  business, 
but  as  the  most  convenient  mode  of  burning  the  clay  into  bricks, 
it  was  not  a  trading,  although  the  chalk  was  not  necessary,  and 
the  lime  produced  in  the  process  was  sold  («).  The  purchase  of 
materials  for  carrying  on  the  manufacture  of  alum,  under  such 
circumstances,  was  also  held  not  to  subject  the  purchaser  to  the 
bankrupt  laws  (y). 

The  produce  of  coal  mines  and  other  speculations  undergoes 
no  process  which  requires  the  purchase  of  another  article  to 
render  it  fit  for  the  market.  It  was  doubted  whether  a  person 
might  purchase  a  particular  species  of  coal  in  order  to  render 
his  own  more  marketable,  without  being  liable  to  the  bankrupt 
laws.  The  metallic  ores,  on  the  other  hand,  and  other  sub- 
stances, after  being  efEectually  separated  from  the,  soil,  may 
indeed  be  also  marketable,  in  the  strict  sense  of  the  word,  in 
the  same  manner.  But  they  are  only  marketable  to  particular 
persons,  whose  business  consists  in  preparing  them,  by  the 
proper  application  of  other  materials  and  approved  processes, 
for  the  general  market.  This  latter  occupation  is  often  carried 
on  by  such  persons,  who  purchase  the  minerals,  and  are,  of 
course,  to  be  considered  as  ordinary  traders.  But  it  is  very 
often  pursued  by  the  producers  themselves,  and  in  that  case 
they  were  not  subject  to  the  bankrupt  laws,  as  they  were  only 
engaged  in  preparing  the  produce  of  their  lands,  so  as  to  make 
it  profitable,  and  bring  it  advantageously  to  market.  If  they, 
in  such  cases,  purchased  other  articles  of  the  same  nature,  which 
might  be  required  for  the  proper  and  advantageous  manufacture 
of  their  own  minerals,  and  a  portion  or  the  whole  of  those 
articles  was  necessarily  vended  with  the  produce  of  their  mines, 
they  might  have  been  equally  exempt  from  becoming  traders 
within  the  meaning  of  the  bankrupt  laws.  The  qualities  of 
iron,  for  instance,  are  often  such  as  reasonably  require  the 
admixture  of  proportions  of  other  iron  ore,  of  a  different  quality 
and  description,  to  be  obtained  from  other  proprietors,  in  order 
that,  in  the  process  of  smelting,  the  ores  raised  by  the  purchasers 


r)  Parker  «>.  Wells,  infra.  Weeley,  7  Bast,  442;  3  Smith,  445; 

!«)  Ex  parte  Harrison,  1  Bro.  175.         Ex  parte  G-aUimore,  2  Eoae,  424. 


(t)  Ex  parte  Eidge,  1  Eose,  316;  1  (x)  Paul  «>.  Bowling,  M.  &  M.  263; 

Ves.  &  B.  360.  3  Oar,  &  P.  600. 

(«)  Parker  v.  Wells,  infra;  Sutton  v.  (y)  Newton  v.  Newton,  1  Cooke,  64. 


550  VARIETIES   OF   CO-OWNERSHIPS   IN   WORKING    MINES. 

Chai'.  X.  may  acquire  an  improved  conditioii  and  an  additional  value. 
^^'^-  ^-  Again,  lead  ore  usually  contains  a  proportion  of  silver,  of  very- 
variable  amount,  wMch  is  separated  from  it  by.  approved  pro- 
cesses. It  sometimes  happens  that  the  producer  of  an  ore 
containing  a  very  small  quantity  of  silver,  finds  it  advisable 
to  purchase  other  ores  containing  a  greater  quantity  of  the 
precious  metal,  in  order  to  procure  that  contained  in  his  own 
ore  more  profitably  or  more  advantageously.  The  lead,  both 
produced  and  purchased,  might,  in  such  a  case,  have  been  sold 
without  producing  liability  to  the  bankrupt  laws. 

The  law  upon  this  subject  was  well  expressed  by  Lord  ERen- 
borough,  in  the  case  of  Sutton  v.  Weeleij  {%).     That  was  a  case 
of  biick-making,  which  is  very  similar,  in  this  respect,  to  the 
smelting  industry ;  and,  as  the  learned  judge  observed,  the  defen- 
dant could  in  no  way  be  considered  as  buying  anything  which 
he  sold  again;  but,  like  a  burner  of  his  own  chalk  or  rock  into 
lime,  the  smelter  of  iron  or  lead  ore  from  his  own  mines  into 
pigs,  or  the  manufacturer  of  his  own.  rook  into  alum,  he  ap- 
peared merely  to  have  carried  his  own  soil  to  market  in  some 
way  manufactured.    In  these  several  cases,  although  the  surface 
of  -the  earth  might  produce  some  profit,  yet  the  selling  the  soil 
imder  the  surface,  or  parts  of  the  soil,  in  a  state  essentially 
altered  by  various  processes  of  manufacture,  had  been  held  not 
to  alter  the  character  of  the  landowner,  nor  to  convert  him  into 
a  person  who  can  be  properly  said  to  carry  on  the  trade  of 
merchandise. 
(3.)  Cases  in        So  far  aU  the  authorities  agreed;  but  a  difference  of  opinion 
d^btfolif  th    pi'svailed  with  respect  to  the  extent  to  which  the  occupier  went 
land  was  used  in  purchasing  other  materials  to  mix  with  the  produce, .  the 
or  n^e^y  as  relative  expense  of  manufacture,  and  the  intention  of  the  parties 
such.  ijj  conducting  the  business. 

This  difference  arose  in  cases  of  brick-making,  in  which  it  is 
almost  always  necessary  to  buy  other  ingredients,  as  coal  ashes, 
breese  and  straw;  and  where  the  operations  are  generally  dcr 
structive,  for  a  time  at  least,  to  the  ordinary  profits  of  the  land. 
In  one  case,  a  person  rented  an  extensive  farm  of  eight  hundred 
acres,  in  which  there  was  a  parcel  of  brick  groimd,  for  twenty-one 
years.  The  brick  ground  was  once  let  to  a  sub-tenant,  who  carried 
on  there  the  business  of  brick-making.  On  his  death,  the  business 
was  taken  up  by  the  alleged  bankrupt,  the  plaintiff,  who  was  a 
son  of  the  first  lessee.  The  father  afterwards  died,  and  the  lease 
of  the  whole  farm  was  renewed  to  the  son.  Lord  Mansfield 
directed  the  jury,  that  if  the  plaintiff  made  bricks  for  his  own 

{«)  7  East,  446. 
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buildings,  thougli  he  sold  what  he  did  not  use,  they  should  not      Chap.  X. 
find  him  a  trader ;  but  if  they  thought  he  carried  on  the  trade        ^°^"   ' 
for  pubHo  sale,  merely  with  a  view  to  the  gain  he  expected, 
they  should  find  him  a  trader.     The  plaintiff  was,  accordingly, 
found  to  be  a  trader.     The  point  being  argued  in  the  Court  of 
Common  Pleas,  it  was  there  decided  that  he  was  not  a  trader. 
But  this  judgment  was  reversed  in  the  Court  of  King's  Bench 
upon  a  writ  of  error.     Lord  Mansfield,  in  delivering  the  judg- 
ment of  the  Court,  said,  that  where  the  produce  of  the  land 
was  merely  the  raw  material  of  a  manufacture,  and  was  used 
as  such,  and  not  as  the  mode  of  raising  the  produce ,  of  the 
land :  in  short,  where  the  produce  of  the  land  was  an  insignifi- 
cant article,  compared  with  the  expense  of  the  whole  manufac- 
ture, the  occupier  ought  to  be  considered  a  trader.     The  brick 
ground  was  taken  with  the  view  of  carrying  on  a  trade  for  public 
sale  ;  the  land  produced  nothing ;  the  lease  was  merely  a  pur- 
chase of  clay,  and  just  the  same  as  if  he  had  bought  it  by  so 
much  a  load ;  he  had  nothing  to  do  as  a  farmer ;  his  sole  object 
was  making  bricks  for  sale.     The  case  was  afterwards  taken  to 
the  House  of  Lords,  but  was  disposed  of  on  the  ground  of 
there  not  having  been  a  sufficient  finding  by  the  jury  to  grant 
final    judgment,;   and  the  subsequent  proceedings  led  to  no 
decision  («). 

It  made  no  difference  if  the  occupier  of  the  land  had  a  limited  (4-).  Cases  ia 
freehold,  or  chattel  interest'  in  the  land  (b).     But  if  a  person  land  was 

purchased  materials  of  earth  or  stone  or  other  minerals  from  clearly  not 
,  .  n.i  ^^^  either 

other  persons,  and  used  them  m  a  manner  unconnected  with  an  purely  or 

advantageous  mode  of  taking  the  produce  of  his  land,  and  sold.  ^^_  ^  ^^ 

the  objects,  either  in  the  same  or  an  altered  condition,  he  was  a 

trader  withiu  the  meaning  of  the  bankrupt  laws  (c). 

In  one  case,  the  lessee  of  an  iron  mine  had  purchased  large 
quantities  of  pig  iron,  which  he  manufactured  into  cast-iron 
implements  for  the  purpose  of  working  the  mine,  and  had  sold 
the  rest  of  the  cast-iron,  which  he  did  not  use,  to  persons  in  the 
neighbourhood.  The  Court  of  Review  refused  to  annul  a  fiat 
issued  against  him  on  that  ground,  but  gave  him  leave  to  try 
the  question  in  an  action  at  law  (d). 

In  another  case,  an  iron-master  was  in  possession  of  mines  of 

(a)  Parker  v.  Wells,  1  Brown,  0.  C.  (c)  Parker  v.  Wells,  supra;  Paul  v. 

179;   Cooke,  B.  L.  47;  S.  C,  sub  nom.  Dowliag,  3  Car.  &  P.  500;  Ex  parte 

WeUs «.  Parker,  1 T.  R  34,  783.    See  Harrison,    1   Bro.    173;    Watkins  v. 

Ex  parte  Magennis,  1  Eose,  84;  Ex  Caddel,  cited  1  Bro.  175,  178;  Ex  parte 

parte  Moule,  14  Ves.  603.  G-allimore,  supra. 

(S)  Ex  parte  G-allimore,  2  Eose,  424;  {d)  Ex  parte  Salkeld,  re  O'Neill,  3 

Sutton  V.  Weeley,  7  East,  442;   Ex  M.  D.  &  D.  125. 
parte  Burgess,  2  Glyu  &  J.  183. 
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Chap.  X. 
Sect.  2. 


Value  of  the 
distinotioii  in 
tanfcniptcy 
between 
trader  and 
non-trador. 


coal  and  ironstone  and  works,  under  a  lease.  In  carrying  on 
the  smelting  operations,  he  was  accustomed  to  mix  about  thirty- 
five  per  cent,  of  the  iron  ore  produced  from  the  demised  mines 
with  about  sixty-five  per  cent,  of  purchased  ore.  It  was  held, 
that  he  was  a  trader  within  the  meaning  of  the  Bankrupt  Acts  (e). 

In  a  very  recent  case  (/),  the  Court  of  appeal  held  that  the 
owner  of  a  phosphate  mine  who  sold  the  phosphate  was  not  a 
trader  within  the  meaning  of  the  Bankruptcy  Act,  1869 ;  and 
therefore  a  debtor's  summons  to  constitute  an  act  of  bankruptcy 
in  the  case  required  to  have  remained  unsatisfied  for  twenty-one 
days  (the  period  limited  by  the  act  for  non-traders),  and  not 
merely  for  seven  days  (the  period  limited  for  traders). 

By  the  5th  section  of  the  Bankruptcy  Act,  1869,  it  is  enacted 
that  a  partnership,  association,  or  company  corporate  or  regis- 
tered under  the  Companies  Act,  1862,  shall  not  be  adjudged 
bankrupt  under  the  act.  But  (as  will  be  seen  hereafter,  in  the 
section  of  this  chapter  on  the  winding-up  of  companies)  it  may 
be  wound  up  under  the  Companies  Acts,  1862  and  1867. 


Constitution 
of  partner- 
ship : 

(a)  Express 
agreement. 


Sect.  3. — The  Contract  of  Mining  Partnership  Proper. 

The  contract  of  ordinary  partnership  may  arise  either  from 
the  express  agreement  (oral  or  written)  of  the  partners,  or  from 
an  unexpressed  agreement  that  is  inferable  from  their  acts  and 
conduct.  And  whether  the  contract  arises  in  the  one  or  in  the 
other  of  these  two  ways,  it  appears  that  the  distinction  will  hold 
good  that  is  commonly  taken  between,  on  the  one  hand,  the 
rights  and  liabilities  of  the  partners  inter  se  and,  on  the  other 
hand,  their  liabilities  towards  third  persons  {g). 

With  respect  to  the  mode  of  creating  a  partnership  by  ex- 
press agreement,  'it  is  not  necessary,  in  this  place,  to  say  much. 
Such  a  contract  need  not  be  reduced  into  writing  and  signed  by 
the  parties  (h).  If  it  be  general,  and  made  without  any  parti- 
cular provisions,  it  will  follow  that  the  liabUities  and  rights  of 
the  parties  will  be  governed  by  the  general  principles  of  law. 
It  it  be  express,  and  yet  does  not  reach  all  the  duties  and  obli- 
gations, these  wiU  be  duly  implied  by  law.  The  conduct  and 
practice  of  partners  may  impose  new  terms,  in  waiver  of  old 


(«)  Turner  v.  Hardeastle,  11  C.  B., 
N.  S.  683;  31  L.  J.,  C.  P.  193. 

(/)  Ex  parte  Sohomberg,  in  re 
Sohomberg,  L.  E,,  10  Ch.  App.  172. 

(sr)  Geddes  v.    Wallace,    2   Bligh. 


270;  Hesketh  v.  Blanshard,  4  East, 
144. 

{h)  Peacock  v.  Peacock,  11  Ves.  49 ; 
Featherstonhaugh  w.  Penwiok,  17  Ves. 
298;  Aldersou  v.  Clay,  1  Stark.  405. 
See  alsoVoet.  Com.  lib.  17,  tit.  2,  s.  1. 


THE    CONTRACT    OF    MINING    PAIUNEBSHIP    PROPER.  553 

terms,  whetlier  implied  or  express  («').     On  the  other  hand,  the      ^^^-  ^■ 

intentions  of  the  parties  may,  speaking  generally,  be  made,  by  

express  stipulation,  to  control  the  operation  of  the  general  law 
upon  their  mutual  interests.  Modus  et  conventio  rincunt  legmn ; 
but  the  rights  of  third  persons  will  not,  in  general,  and  without 
notice,  be  affected  by  any  stipulations  respectiag  the  mutual 
rights  and  interests  of  the  partners. 

The  other  mode  of  creating  a  partnership  is  by  just  presump-  (b)  Implied 
tion  from  the  acts  of  the  parties.  Thus,  a  communion  or  parti- 
cipation of  profits  ih),  a  person  suffering  the  use  of  his  name  in 
a  business  {I),  or  admittiag  any  property  to  be  the  joint  property 
of  himself  and  another  person  (w),  the  attendance  at  partnership 
meetiags,  the  general  admission  or  representation  of  being  a 
partner  (w),  or  any  Yoluntary  act  which  may  show  a  joint 
interest  in  the  subject  of  speculation  (o),  have  all  been  held 
sufficient  (but,  of  course,  only  when  coupled  with  other  circum- 
stances) to  constitute  a  partnership  with  respect  to  third  persons. 

In  all  cases,  however,  where  a  person  seeks  to  charge  another,  Doimant  and 
as  partner,  with  a  partnership  debt,  upon  the  general  ground  of  partners  —  ^ 
representation  to  the  public,  there  must  be  just  reason  for  a  jury  ™ay  tie  liable 
to  suppose  that  the  creditor  believed  the  latter  to  be  a  partner  sons  as 
at, the  time  when  credit  was  given  to  him.     In  mining  adven-  P^'^'iera. 
tures^  this  question  is  frequently  important,  for  credit  is  often 
given  to  a  mining  firm  ia  which  the  partners  are  not  always 
known  to  the  public.     In  such  cases,  a  creditor  must  prove, 
either  that  there  was  probable  ground  for  his  presuming  that 
the  person  sought  to  be  charged  was  a  partner,  or  that  the  latter 
has  acquired  an  actual  interest  in  the  concern. 

Thus,  ia  an  action  of  assumpsit  for  goods  sold  and  delivered  J^^^  v.  Zady 
to  a  miaiag  establishment,  it  appeared  that  the  plaintiff,  when  shows'that  in 
he  purchased  the  goods,  had  no  knowledge  of  the  defendant  as  """%  admn- 
a'shareholder ;  she  had  spoken  and  written  of  herself  in  private  notostensibly 
letters  and  in  society  as  being  one,  but  she  had  never  signed  ^auT^- 
any  deed ;  she  had  paid  her  deposits  on  her  shares,  and  had  terested  as  a 
received  certificates,  signed  by  the  secretary,  to  the  effect  that  may^not  be ' 
she  was  the  proprietor  of  certain  numbered  shares,  and  that  her  ^^^^^-    'S<«? 
name  was  duly' registered  ia  the  cost-book  of   the  mine,  and 

(i)  Smith  V.  Jeyes,  4  Beav.  503.  (n)  Groode  v.  Harrison,  5  Bam.   & 

(k)  Waugb  V.  Carver,  2  H.  Black.  Aid.   150 ;  Maudsley  v.  Le  Blanc,  2 

235 ;  Bird  v.  Aston,  cited  6  Bing.  788 ;  Car.  &  P.  409 ;   Braithwaite  v.  Scho- 

Lawler  v.  Kershaw,  1  Mood.  &  M.  93;  field,  9  Bam.  &  C.  401. 


_ .  Touch.  71.  (o)  Harvey  v.  King,   9  Bam.  &  C. 

{Pj  Gruidon   i>.    Eobson,   2  Campb.  356 ;  Vice  v.  Lady  jGison,  7  Bam.  & 

802;   Xoung  v.  AxteU,  2  H.  Black.  C.  409;  1  M.  &  K.  113;  1  M.  feM.  97; 

242;  Spencer  v.  Billing,  3  Campb.  310.  3  Car.  &  C.  19;  Diokiason  v.  Valpy, 

{m)  Parker  f.  Barker,  1  Brod.  &  B.  9;  infra. 
3  Hoore,  226. 
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Chap.  X.     that  she  was    entitled  to  the  profits  of-  the  shares.      Lord 
'      Tenterden,  in  his  address  to  the  jury,  observed : — 

It  was  clear,  the  plaintiff  did  not  actually  give  credit  to  the  defendant, 
aiid  that  the  latter  never  held  herself  out  to  the  world  as  a  partner.  If 
she  was  chargeable,  she  could  only  be  so  on  the  ground  that  she  was 
really  interested;  and  no  mistaken  supposition  of  her  own,  that  she 
was  so,  would  make  her  liable,  unless  it  were  communicated  to  the 
plaintiff  so  as  to  mislead  him.  The  partnership,  he  said,  was  not  strictly 
a  trading  partnership ;  it  was  one  formed  for  the  purpose  of  working  a 
mine,  a  species  of  real  estate,  and  an  interest  in  a  real  estate  could  only 
pass  by  certain  formalities ;  it  was  clear  that  the  certificates  and  regis- 
tration were  not  suificient  to  pass  it.  Was  there,  then,  any  evidence 
from  which  it  could  be  concluded  that  the  defendant  ever  had  any  interisst 
in  the  mines  conveyed  to  her  ?  The  history  of  the  mine  was  not  much 
explained ;  but  it  appeared  that  one  Thomas  had  something  to  do  with  it 
in  1822,  before  the  company  was  thought  of,  and  no  one  else  was  heard 
of.  It  was  not  pretended  that  the  defendant  derived  any  interest  from 
any  one  else,  and  it  was  not  clear,  even,  that  Thomas  had  any.  If  he  had 
none,  he  could  communicate  none ;  if  he  had  any,  the  defendant  would 
be  liable  or  not,  as  he  had  transmitted  it  to  her  or  not.  Thomas's  name  was 
not  on  the  certificates,  which  did  not  profess  to  pass  anything  from  him, 
or  to  make  him  accountable  for  the  money  paid  upon  them,  or  for  the 
profit  arising  from  the  mine.  Directors  were  mentioned,  but  Thomas  was 
not  shown  to  be  one  of  them,  or  in  any  way  connected  with  them.  The 
certificates,  therefore,  which  clearly  did  not  in  themselves  pass  any 
interest,  seemed  not  even  to  furnish  any  evidence  that  any  interest  had 
passed  from  Thomas,  or  from  any  one  else  to  the  defendant.  The  question 
forthe  consideration  of  the  jury  was,  whether  it  was  made  out  to  their 
satisfaction,  that  the  defendant  had  any  interest  in  the  mine.  He  thought 
it  was  not. 

Upon  this  the  plaintiff  elected  to  he  nonsuited,  and  it  was 
afterwards  moved  to  set  aside  the  nonsuit.  But  the  Court  of 
King's  Bench  refused  to  grant  a  rule  {p). 
Eemarksupon  The  above  decision  gave  dissatisfaction,  and  it  has  been 
Ansm.  ""^^  severely  treated.  The  only  point  was,  whether  the  defendant 
was  actually  an  owner  of  shares,  and  there  can  be  no  doubt  now 
that  there  was  evidence  for  a  jury  to  draw  that  inference, 
although  it  might  not  be  conclusive.  It  will  be  seen  hereafter 
that  a  valid  and  complete  transfer  of  cost-book  mining  shares 
may  be  effected  even  by  an  entry  in  the  book,  and  that  such 
transfers  are  not  within  the  Statute  of  Prauds.  The  receipt 
of  profits,  which  has  been  called  the  test  of  partnership  {q), 
was  wanting;  for  there  were  no  profits.  But  the  admission 
of  partnership  was  not  disposed  of  by  alleging  that  it  was 
made  under  the  erroneous  impression  that  she  had  a  legal 
interest.  In  a  late  case,  an  action  was  brought  against  a 
shareholder  in  a  company  for  working  mines  in  Brazil,  and 
evidence  was  given,  that,  by  the  law  of  Brazil,  mines  were 
usually  transferred  by  deed.  It  was  objected  for  the  defendant 
that  he  had  acquired  no  title  by  deed.     But  the  objection  was 

{p)  Vice  V.  Lady  Anson,  7  Barn.  &      3  Car.  &  P  19 
C.  40D;  IM.&R.  H3;  1  M.  &  M.  97;  (j)  6  Bing.  77G. 
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distinctly  rejected  (r).     In  two  other  eases  of  actions  for  goods      Chap.  X. 

supplied  for  the  use  of  a  mine,  there  was  no  proof  of  any  deed  of  ■^°^' 

settlement,  or  of  any  actual  partnership,  or  of  the  existence  of 
directors,  or  of  the  distribution  of  any  shares,  or  of  any  per- 
sonal interference  on  the  part  of  the  defendant.  The  only  evi- 
dence of  partnership  consisted  of  admissions  in  conversation,  to 
the  effect  that  he  held  a  hundred  shares,  that  he  would  see  the 
manager,  and  that  arrangements  should  be  made  for  payment. 
The  defendant  produced  evidence  to  show  he  had  never  acquired 
an  actual  interest  in  the  shares.  It  was  held  by  the  Court  of 
Queen's  Bench,  that  the  admissions  {sal.,  being  against  the 
defendant's  own  interest)  were  proper  evidence  for  a  jury,  and 
though  their  efEect  might  have  been  stronger  if  made  while  the 
work  was  proceeding,  they  were  evidence  if  uttered  at  any  time  (s) . 

It  has  been  expressly  decided,  that  if  a  person  enter  into  an  J'^feryij  v. 
agreement  for  the  purchase  of  mining  shares,  and  the  intended  shows' that 
purchaser  takes  possession,  and  interferes  in  the  business,  he  Pf'^o'^f  ™ay 

,  ,  .  be  partners 

will  be  liable  as  a  partner  as  between  himself  and  the  other  inter  se,  ai- 
adventurers,  even  though  the  purchase  is  never  carried  into  effeoive"part- 
effect,  and  the  purchaser  has  only  had  an  equitable  title.  The  nership  con- 
partnership  was  carried  on,  in  the  case  referred  to,  under  a  deed 
which  provided  for  the  transfer  of  shares.  Two  of  the  partners 
afterwards  entered  into  agreements  with  a  person  called  Gruppy, 
who,  with  another  joint  purchaser,  acted  as  partners  in  a  firm 
whose  style  expressly  named  them.  It  turned  out  afterwards,  that 
the  agreements  could  not  be  carried  into  execution,  for  want  of 
a  good  title,  and  the  parties  were  relieved  from  the  purchase  (t). 
It  was  contended  that  the  intended  purchasers  could  not  be  con- 
sidered as  partners,  though  they  acted  as  such ;  and  that  they 
must  be  merely  considered  to  have  acted  as  trustees  for  the  per- 
sons interested  in  the  property.  But  it  was  decided  by  Lord 
Lyndhurst,  that,  though  as  between  them  and  the  vendors  that 
might  be  a  good  argument,  the  plaintiff,  the  other  partner,  had 
nothing  to  do  with  the  relative  situation  in  which  those  parties 
placed  themselves  with  respect  to  each  other.  The  vendors 
possessed  interest  in  the  concern ;  they  entered  into  arrange- 
ments, in  consequence  of  which  the  purchasers  were  put  into 
possession  of  the  partnership  property,  and  continued  in  it, 
acting  as  partners  with  the  plaintiff.  The  necessary  consequence 
was,  that  the  latter  was  entitled  to  consider  them  as  partners 

(r)  Steigenberger  v.  Carr,   3  Scott,      Harvey,  1  Q.  B.  845;  10  L.  J.,  N.  S., 
N.  K.  406.  Q.  B.  337. 

(«)  Ealph  V.   Harvey,   Eichards  v.  {t)  See  3  Euss.  171. 
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Chap.  X.     liable  to  him  for  their  proportion  of  the  dehts  of  the  partner* 

Sect.  3.         i_-     /  \ 
■    _  ship  (m). 


Creditors  j^  jg  ^n  important  question  with  respect  to  creditors  under  a 

"iixid.Gr  Si  com."  x  j.  j- 

position  deed  deed  of  arrangement,  whether  they  or  the  trustees  for  them  are  or 
not  partners.  ^^^  partners.  The  Stanton  Iron  Works  were  assigned  to  five 
trustees  for  creditors,  upon  trust  to  continue  and  caany  on  under 
the  same  style  or  firm  the  business  theretofore  carried  on  by  the 
owners,  with  power  to  procure  fresh  leases  and  to  erect  new  build- 
ings. The  trustees  were  authorized  to  employ  aU  such  managers, 
agents  and  other  persons  as  they  should  deem  expedient,  and  in 
all  respects  to  carry  on  the  business  to  all  intents  and  purposes 
in  the  same  way  as  though  they  were  fully  and  absolutely 
entitled  thereto ;  also,  to  pay  rents,  interest,  and  the  costs  of 
carrying  on  the  business,  and  to  divide  the  net  residue  of  the 
profits  amongst  the  creditors  specified  in  the  schedule.  Power 
was  given  to  the  creditors  to  alter  the  trusts  and  make  new 
rules,  to  direct  the  discontinuance  of  the  business,  and  to  wind 
up  the  ajffairs.  Half-yearly  meetings  of  creditors  were  to  be 
held  for  inspection  of  accounts  and  declaration  of  dividends. 
There  was  a  resulting  trust  for  the  owners,  after  payment  of  aU 
debts.  There  was  also  an  indemnity  by  the  executing  creditors 
against  all  claims  on  the  late  owners.  The  deed  was  executed 
'  by  the  owners  the  trustees  and  the  requisite  number  of  creditors. 
The  business  was  carried  on  in  conformity  with  the  provisions 
of  the  deed  for  about  six  years,  and  the  plaintiff  had  supplied 
the  firm  with  iron,  for  which  the  firm  had  accepted  bills.  The 
bills  were  accepted  in  this  form  : — "  Per  pro.  Stanton  Iron  Co., 
James  Haywood."  Haywood  was  managing  trustee,  with  autho- 
rity to  accept  bills.  Two  of  the  other  trustees  were  sued.  One 
had  never  acted  as  trustee,  and  the  other  had  duly  retired  from  the 
trust.  They  had  both  executed  the  deed  as  creditors.  The  Master 
of  the  EoUs  had  decided  that  the  creditors  were  not  partners, 
and  that  the  company  was  not  within  the  operation  of  the 
"Winding-up  Acts  («).  But  it  was  held  by  the  Court  of  Common 
Pleas,  that,  as  the  creditors  were  to  be  rateably  paid  out  of  the 
profits,  they  were  liable  as  partners.  This  decision  was  afiirmed 
in  the  Exchequer  Chamber.  But  the  Court  was  equally  divided. 
Three  of  the  judges  were  of  opinion,  that  the  creditors  were 
not  liable  as  partners,  and  that,  if  they  were,  the  trustees  under 
the  deed,  and  not  the  creditors,  were  the  company  in  whose 
name  the  biUs  were  accepted.  The  case  was  taken  to  the  House 
of  Lords.     The  judges,  who  were  summoned,  were  again  equally 

(m)  Jefferysn.  Smith,  3  Ruse.  158.  {x)  Ke  The  Stanton  Iron  Co.,  2 

Beav.  164;  25  L.  J.,  Ch.  124. 
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dlTided.  But  it  was  imanimously  decided  by  tlie  House,  tliat  Chap.  X. 
tlie  creditors  were  not  partners,  and  tliat  the  judgments  below  ^°^"  ' 
should  be  reyersed.  The  main  reasons  were,  that  the  creditors 
could  not  receive  more  than  the  amount  of  their  debts,  and  that 
any  surplus  profits  would  belong  to  the  former  owners  {y).  The 
priaciple  of  this  decision  was  afterwards  adopted  and  extended 
in  the  act  28  &  29  Yict.  c.  86,  hereinafter  stated. 

It  has  frequently  been  decided  of  late  years,  notwithstanding  Promoters,— 
some  earlier  decisions  (z),  that  a  person  may,  to  a  certain  period 
and  extent,  perform  many  acts  in  contemplation  only  of  becom- 
ing a  partner,  and  in  order  to  assist  in  the  formation  of  a  com- 
pany, without  incurring  necessarily  the  immediate  Habihties  of 
a  partner.  A  joint-stock  scheme  requires  the  issuing  of  prospec- 
tuses and  subscription  lists,  and  the  contribution  of  money  to 
meet  the  current  expenses  of  making  known  and  recommending 
the  proposed  undertaking.  The  directors  or  ostensible  managers, 
even  of  an  incipient  adventure,  will  be  liable  for  the  debts  in- 
curred on  behalf  of  the  proposed  company  («) .  But  the  provi-  Provisional 
sional  subscribers,  viz.,  those  who  countenance  and  forward  the  not^paxtnersT 
scheme,  without  undertaking  any  part  of  the  actual  manage- 
ment, are  only  considered  as  persons  engaged  or  willing  to 
become  partners  at  some  future  day,  when  the  company  has 
been  formed  upon  the  proposed  terms,  and  they  will  not  thus 
become  liable,  because  the  debts  are  not  contracted  by  their 
authority,  and  because,  under  the  terms  usually  propounded, 
they  may  elect  rather  to  forfeit  their  shares  than  to  join  finally 
m  prosecuting  the  adventure. 

Thus,  in  an  action  which  was  brought  against  a  person  for  the  J^iokinsm  v. 
payment  of  a  bill  of  exchange,  drawn  and  accepted  by  a  mining  showing  the 
company,  it  appeared  that  in  the  early  part  of  the  year  1825  reasons  why 

.  .11.1  «»         .  provisional 

certam  persons  associated  for  the  purpose  of  formmg  a  company  subscribers 
to  work  mines  in  Devonshire  and  Cornwall.  On  the  7th  of  April  ^^^^°^  ^^^' 
in  that  year,  a  meeting  was  held,  and  several  resolutions  were 
passed  with  respect  to  the  formation  of  a  company,  the  amount 
of  capital  and  shares,  and  the  appoiutment  of  directors  and  other 
officers.  These  resolutions  were  advertised,  and  a  coimting- 
house  was  taken  in  London,  clerks  were  engaged,  a  contract 

{y)  Hickman  v.  Cox,    18  Com.  B.  C.  J.,  Hancock  v.  Hodgson,  i  Bing. 

638;  25  L.  J.,O.P.  277;  lb.  (in error),  269;  12  Moore,  504;  Attwood v.  Small, 

27  L.  J.,  C.  P.  129;  lb.  (H.  of  L.),  30  1  M.  &  R.  246;  7  Barn.  &  C.  ^90;  2  Y. 

L.  J.,  C.  P.  12S.  &  J.  72;  3  Car.  &  P.  2,08;  Maudsley  v. 

(z)  Holmes  v.  Higgins,  1  Bam.  &  Le  Blg,no,  2  Car.  &  P.  409;  EjdweUy 

0.  74;  EUis  «'.,Schm£eok,  5  Bing.  521;  Canal  Co.  v.  Eaby,  2  Price,  93;  Bar- 

3  Moo.  &  P.  220;  Perring  ».  Hone,  4  nett  v.  Lambert,   15  M.   &  W.  489; 

Bing.  28;  12  Moore,  135;  2  Car.  &  P.  Higgins  v.   Hopkins,   3  Exoh.   163; 

401.  ■  Bailey  v.  Maoaulay,  Dawson  v.  Hay, 


a)  Doubleday  v.  Muskett,  4  Moore      Wilson  i>.  Holden,  19  L.  J.,  N.  S., 
"    750;  7  Bing.  110;  Glenester  v.       Q.  B.  73;  15  Q.  B.  533. 


(«J 
P, 


Hnnter,  5  Car.  &  P.  62;  per  Tindal, 
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Chap.  X.     was  entered  into  for  purcliasing  certain  mines  in  Cornwall,  an 

!— ! agent  was  employed  to  reside  there,  and  some  of  the  mines  were 

actually  worked.  The  defendant,  on  the  6th  of  April,  applied 
to  the  secretary  for  thirty  shares,  and  ten  were  appropriated  to 
him.  He  paid  an  instalment  of  five  poimds  per  share,  and  re- 
ceived in  return  some  printed  receipts,  called  scrip  receipts.  He 
afterwards  took  these  scrip  receipts  to  the  counting-house,  where 
there  was  a  meeting  of  the  directors,  and  paid  a  second  instal- 
ment of  ten  pounds  per  share,  and  signed  a  deed.  In  July, 
1826,  he  attended  a  general  meeting  of  the  shareholders.  The 
defendant  offered  evidence  of  what  he  said  at  this  meeting  to 
show  that  he  went  to  it  for  the  purpose  of  declining  an  interest 
in  the  company,  and  not  for  the  purpose  of  taking  any  part  in 
the  direction  of  its  affairs.  Eut  Mr.  Justice  Burrough  rejected 
the  evidence.  The'  defendant  also  tendered  evidence  to  show 
fraud  and  false  representations  on  the  part  of  the  original  pro- 
jectors, in  order  to  induce  persons  to  become  members  of  tho 
company.  This  evidence  was  also  rejected  by  the  Judge,  on 
the  ground  that  fraud  in  the  concoction  of  the  concern,  though 
practised  on  the  defendant,  was  no  answer  to  an  action  by  a 
stranger.  The  defendant  was  found  to  be  a  partner  upon  the 
direction  of  the  learned  judge.  It  was  held  by  the  Court  of 
King's  Bench,  that  the  defendant  was  not  liable,  upon  other 
grounds,  and  a  nonsuit  was  entered;  but  it  was  evidently  the 
impression  of  the  whole  Court  that  there  was  not  sufficient 
evidence  of  his  being  a  partner. 

The  latter  point  was  fully  discussed  by  Mr.  Justice  Parke, 
who  said — 

That,  thougli  the  defendant  would  have  been  bound  by  an  indirect  repre- 
sentation to  the  plaintiff,  arising  from  his  conduct,  as  much  as  if  he  had 
stated  directly  and  in  express  terms  to  the  plaintiff  that  he  was  a  partner, 
and  the  plaintiff  had  acted  upon  that  statement,  there  was,  however,  no 
reason,  in  that  case,  to  say  that  the  defendant  had  ever  held  himself 
out,  either  directly  or  indirectly,  to  the  plaiatiff  as  a  partner.  He  was 
not  liable,  therefore,  on  the  ground  of  misrepresentation.  It  had  been 
next  said  that  he  was  bound  because  he  was,  in  poiat  of  fact,  a  partner. 
It  was  to  be  observed,  that  amongst  the  circumstances  relied  on  to  show 
that,  was  the  fact  of  the  defendant's  attendance  at  some  meetiag  of  the 
shareholders ;  but  as  the  learned  judge  had  shut  out  the  evidence  of  what 
passed  at  the  meeting  at  which  the  defendant  attended,  that  attendance 
ought  not  to  have  been  used  against  him,  and,  therefore,  on  tiiat  ground, 
there  ought  to  be  a  new  trial.  But  it  was  very  difficult  to  say  there  was 
suflficient  evidence  to  go  to  the  jury  that  the  defendant  was  actually  a 
partner,  because  all  the  acts  proved  and  relied  upon  at  the  trial  were 
equally  consistent  with  the  supposition  of  an  intention  on  his  part  to  become 
a  partner  in  a  trade  or  business  to  be  afterwards  carried  on,  provided  cer- 
tain things  were  done,  as  with  that  of  an  existing  partnership.  There'  was 
a  great  difierence  between  the  two  cases.  If  there  was  a  contract  to  carry 
on  any  business  by  way  of  present  partnership,  between  a  certain  definite 
number  of  persons,  and  the  terms  of  that  contract  were  unconditional  or 
complete,  the  partners  gave  to  each  other  an  implied  authority  to  biad  thfl 
rest  to  a  certain  extent.    But  if  a  person  agreed  to  become  a  partner  at  a 
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future  time  -witli  others,  provided  other  persons  agreed  to  do  the  same,  and      Ohap;  X. 
advanced  stipulated  portions  of  capital,  or  provided  any  other  previous       Sect.  3. 

conditions  were  performed,  he  gave  no  authority  at  all  to  any  other  in-  ■ 

dividual,  until  all  those  conditions  were  performed.  In  those  cases,  in 
which  a  plaintiff  has  not  been  induced  hy  the  defendant's  representation 
to  give  credit  to  him,  hut  seeks  to  fix  him  because  he  has  really  authorized 
the  contract  to  he  made,  the  plaintiff  must  show  that  authority,  and  an 
authority  upon  condition  not  performed  is  no  authority  at  all  (6). 

TMs  view  of  the  subject  has  heen  fully  confirmed  hy  an  im- 
portant- case  decided  in  the  Court  of  Common  Pleas,  in  which 
the  law  regulating  these  proceedings  is  fully  propounded  (c). 

It  thus  appears  that,  hef ore  the  actual  formation  of  any  com-  Circum- 

•n        I  'IT  i.         "L  * stances  from 

pany,  a  person  will  not  necessarily  become  a  partner  by  agreeing  ^jueii  a  part- 
to  take  certain  shares,  paying  the  amount  of  deposits,  attending  nersMp  will 

T     ■  +■  ^l  •       ■  11      •      +1,  .^  be  implied  or 

preliminary  meetmgs,  and  acqmesemg  generally  m  the  provi-  not,  so  as  to 

sional  system  of  management.     But  if  he  interfere  in  the  man-  entailliahiKty 
JO  _  on  subsonber. 

agement  of  the  concerns  even  before  they  have  arrived  at  any 

state  of  maturity,  he  may  become  liable  as  a  person  to  whom 
credit  is  given.  If,  again,  the  partnership  can  be  considered  as 
having  once  been  actually  formed,  a  person  may  so  far  identify 
himself  with  the  interests  of  the  concern  in  the  estimation  of  the 
public,  as  to  make  himself  responsible  as  a  partner,  by  any  of 
those  acts  .which  would,  under  ordinary  circumstances,  have  had 
the  same  operation,  and  although  there  may  be  no  evidence  to 
show  that, he  has  acquired  a  real  interest  in  the  adventure.  There 
is  not  then  a  mere  contemplation  of  partnership.  Thus,  the  ad- 
mission of  a  person  that  he  is  a  partner,  even  before  he  has  signed 
the  deed  (d),  attendance  at  any  meetings  of  the  shareholders,  even 
without  taking  any  prominent  part  in  the  management  (<?),  and 
any  other  voluntary  act  which  can  be  fairly  construed  as  placing 
him  in  a  situation  in  which  a  person,  who  was  aware  of  any  of 
these  acts  before  credit  is  given,  might  justly  be  presumed  to 
have  given  credit  to  the  concern  on  his  account,  wiU  be  sufficient 
to  contract  with  respect  to  third  persons  the  obligation  of  partner- 
ship, as  a  holding  out  to  the  world. 

AU  these  and  similar  acts  wiQ  not  be  mere  facts  for  the  jury, 
but  their  legal  results  will  be  considered  by  the  Court  (/). 

In  a  case  before  cited,  the  shares  were  subscribed  for  and 

(i)  Dickinson  v.  Valpy,  10  Bam.  &  Eailway  Co.,  34  L.  J.,-  Ch.  545;  Boss 

0.128;  5M.  &R.  126;  see  Edmunds  v. The EstatesInvestmentCo.,  Limited, 

V.  Bushell,  35  L.  J.,  Q.  B.  20;  L.  K.,  36  L.  J.,  Ch.  54. 
1  Q.  B.  97.  {d)  Harvey  v.  Kay,  0  Bam.  &  C. 

(c)  Fox  V.   Clifton,   6    Bing.   776;  356. 
Moore  &  P.  712.     See  also  Bourne  v.  [e)  Maudsley  v.  lie  Blanc,  2  Car.  & 

Ereeth,;8Bam.  &C.  632;  4  M.  &  E.  P.  409;   Braithwaite  „.   Sohofield,   9 

512;  Soott  V.  Berkeley,  3  Com.  B.  925;  Bam.  &  C.  401.  ' 
EeyneU  ■!'.  Lewis,  Wyld  v.  Hopkins,  (/)  Pox  v.  Clifton,  2  M.  &  Scott, 

16  L.  J.,  N.  S.,  Exch.  25;  15  M.  &  146;  9  Bing.- 115. 
W.  517;  Kisch  f.  Venezuela  Central 
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Chap.  X.      allotted,  but  the  calls  were  not  paid  up.     The  defendant  at- 

"  tended  occasionally  at  the  oiEce  and  at  meetings  of  the  company. 

The  report  stated  the  calls  to  be  paid,  but  he  had  the  means  of 
ascertaining  that  they  were  not  paid.  It  was  held,  that  there 
was  sufficient  evidence  for  the  jury  to  find  that  he  had  autho- 
rized the  directors  to  go  on  with  the  company  without  the  pay- 
ment of  calls,  and  that  he  was  liable  as  a  partner  {g). 

In  another  case,  the  deed  of  settlement  provided  that  the 
holders  of  scrip  shares  should  not  be  considered  qualified  proprie- 
tors. The  plaintiff  had  sold  to  the  defendants,  who  were  directors 
of  a  mining  company,  several  shares  in  another  concern,  for  a  sum 
'  of  money  and  certain  scrip  shares  in  the  company.  The  scrip 
certificates  were  delivered  to  him,  and  the  defendants  gave  him 
a  promissory  note  for  the  money,  but  not  as  directors.  The 
plaintiff  never  paid  any  instalment  nor  signed 'the  deed  of  settle- 
ment. The  defendants,  in  an  action  on  the  note,  pleaded  that 
they  made  the  note  as  directors,  and  that  the  plaintiff  was  a 
partner.  But  it  was  held  that  the  plaintiff  had  not  determined 
to  become  a  partner,  ,and  that  there  was  only  an  inchoate  right 
of  partnership  (A). 

A  company  was  formed  for  working  mines  in  Westphaha.   In 

an  action  against  a  proposed  shareholder,  general  evidence  was 

given  that  nothing  had  been  done  in  this  country  towards  final 

constitution.     It  was  held,  in  the  absence  of  contrary  evidence, 

that  the  company  was  never  finally  constittited  («'). 

Various  When  there  is  a  material  difference  between  a  prospectus,  on 

Section       ^^  iaJiUh.  of  which  a  person  has  had  an  allotment  of  shares,  and 

from  liatility,  the  articles  of  association,  which  have  never  been  communicated 

partner.  to  him,  and  he  has  received  no  dividends  nor  otherwise  acted  as 

a  partner,  the  Court  will  strike  out  his  name  in  the  registered 

list  of  shareholders,  and  he  will  cease  to  be  a  contributory  under 

the  winding-up  acts.     In  a  case  of  this  kind  the  prospectus  was 

founded  on  the  expectations  of  profit  from  one  particular  mine 

in  Eussia,  and  the  memorandiun  of  association  extended  to  any 

Russian  mines.     This  variance  was  held  to  be  fatal  (/c). 

There  cannot,  in  such  cases,  be  any  acquiescence  on  the  part 
of  a  shareholder  without  a  knowledge  of  the  facts.  Mere  lapse 
of  time,  therefore,  cannot  amount  to  acquiescence  {T). 

In  another  case,  where  a  cost-book  mine  had  been  abandoned 


ig)  Steigenberger.  v  Carr,  3  Soott, 
N.  K.  406;  10  L.  J.,  N.  S.,  C.  P.  253. 

(A)  Fox  V.  Frith,  10  M.  &  "W.  131; 
11  L.  J.,  N.  S.,  Exoh.  336. 

(»)  Bristow  V.  SecquevHIe,  5  Exch. 
275;  19  L.  J.,  N.  S.,  C.  P.  289. 


(A)  Be  The  Russian  Vyksonasky  Iron 
Work  Co.,  ex  parte  Stewart,  35  L.  J., 
Ch.  738.  See  Overend,  G-umey  &  Co., 
Limited,  re  Oake's  Case,  re  Peek's 
Case,  36  L.  J.,  Ch.  233. 

[l]  Ibid. 
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before  all  the  shares  mentioned  in  the  prospectus  had  been  sub-     Chap.  X. 

scribed  for,  or  the  deposits  aU.  paid,  an  allottee  of  shares  was  ' 

allowed  to  recover  back  his  deposits  (m). 

The  payment  of  a  commission  to  a  person  on  all  goods  sold  to 
his  own  workmen  does  not  make  him  a  partner  (w). 

By  a  late  statute,-  it  is  enacted,  that  no  partnership  shall  be  BoviU's  Act, 
constituted  by  the  advance  of  money,  by  way  of  loan,  on  an  f.  gg. 
agreement  in  writing  by  which  interest  is  to  be  paid  at  a  rate 
varying  with  the  profits,  or  by  a  share  of  the  profits — ^nor  in  the 
remuneration  of  an  agent  or  servant  by  a  share  of  the  profits — 
nor  by  the  receipt  of  annuities — ^nor  by  receipt  of  a  portion  of 
the  profits  in  consideration  of  any  sale  of  goodwill.  But  all 
claims  founded  on  the  1st  and  4th  of  these  transactions  will  be 
postponed,  in  bankruptcy,  to  other  creditors  (o).  Regarding  the 
true  construction  of  this  statute,  especially  that  part  of  it  which 
relates  to  the  advance  of  money  by  way  of  loan  on  an  agree- 
ment in  writing,  the  very  recent  case  of  Pooky  v.  Driver  [p]  may 
be  advantageously  consulted. 

The  subscribers  to  the  memorandum  of  association  of  a 
limited  company  duly  registered  are  legal  directors  till  the  first 
general  meeting  of  the  shareholders,  and  are  competent,  under 
the  ordinary  regulations  of  the  act,  to  appoiat  a  manager  of  a 
mine  with  a  salary,  although  the  manager  may  have  been  one 
of  the  directors  {q). 

A  mine  in  Cornwall  was  purchased  for  1,000^.  in  cash,  and  Partnership 
15,000/.  to  be  paid  in  cash  or  shares  at  the  end  of  six  months,  if  arise, contrary- 
it  should  be  deemed  desirable  to  continue  operations,  the  pay-  *°  mtrntiou 
ment  or  the  surrende;r  of  the  mine  to  the  vendor  being  left  to 
the  option  of  the  adventurers.     There  was  then  established  a 
company  on  the  cost-book  system,  and  15,000  shares  were  re- 
served for  the  vendor,  33,750  were  allotted  to  three  other  persons, 
and  the  remaining  shares  were  distributed  to  others,  of  whom  the 
defendant  was  one.     It  was  also  proposed  and  accepted,  that  the 
three  persons  should  find  the  capital  required  for  the  mine  for  the 
next  six  months.     At  a  subsequent  meeting  of  shareholders  it 
was  resolved  that  three  of  the  shareholders,  of  whom  the  defen- 
dant was  one,  should  be  a  managing  committee  {pro  tem.),  and 
should  form  rules;  a  purser  was  appointed  {aho  pi-o  tem.),  and 
the  offer  with  respect  to  finding  the  capital  was  accepted.     The 

[m)  Joknson  u.  Goslett,  18  Com.  B.  InreH.  D'Hanregard&Co.jExparte 

728;  25  L.  J.,  0.  P.  274;  (in  error)  27  Delhasse,  26  W.  E.  20,  as  to  inefEeotive 

lb.  122.  attempts  to  take  advantage  of  Bovill's 

(«)  Pott  V.  Eyton,  3  Com.  B.  32;  15  Act. 

L.  J.,  N.  S.,  0.  P.  257.  (q)  Eales  v.  Tlie  Cumberland  Black 

(o)  28  &  29  Vict.  c.  86.  Lead  Mining  Co.,  Limited,  6  Hurl.  & 

Ip)  L.  E.,  5  Ch.  Div.  458.    See  also  N.  481 ;  30  L.  J.,  Exoh.  141. 
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Chap.  X. 
Sect.  3. 


Pailure  of 

iatended 

partnership. 


defendant  was  present  at  iDotli  meetings.  During  tlie  six  montlis 
the  plaintiff  supplied  to  the  order  of  the  purser  the  requisite 
machinery  for  extracting  gold  from  quartz.  The  title  of  the 
company  was  "The  Cwmheisian  Gfold  Mining  Company."  An 
action  was  brought  against  the  defendant  as  a  partner.  It  was 
contended  for  him,  that  the  only  persons  liahle  for  goods  for  the 
six  months  were  the  persons  who  undertook  to  find  the  capital, 
and  that  the  other  partners  were  not  liahle  till  they  had  exer- 
cised the  option,  and  had  definitively  taken  the  mines.  But  it 
was  held,  that  the  operations  of  the  six  months  were  not  restricted 
to  the  benefit  of  the  three  persons  who  advanced  the  capital,  and 
that  the  defendant  was  liable  as  one  of  the  partners  interested  (r). 
.  The  signature  to  a  deed  of  settlement  will  have  relation  to 
the  time  of  paying  the  deposits,  and  the  person  signing  will  he 
considered  a  partner  from  that  period  (s).  Those  who  sigh  such 
a  deed,  and  are  desirous  of  withdrawing  from  the  concern,  must, 
therefore,  conform  to  the  stipulations  contained  in  it,  by  which 
provision  is  usually  made  for  that  purpose. 

Two  persons  agreed  to  become  partners  in  a  colliery,  which 
was  to  be  demised  on  royalties  or  rents,  and  to  divide  these 
between  them  in  certain  proportions.  There  was  no  written 
agreement.  A  bill  was  filed  by  one  of  the  partners,  who  pro- 
duced a  receipt  in  writing  for  part  of  an  instalment,  signed  by 
the  other,  but  which  did  not  disclose  any  terms  of  contract; 
which  were  entirely  disputed.  It  was  held,  that  the  agreement 
was  for  the  purchase  of  land,  and  was  within  the  Statute  of 
Prauds,  that  there  had  been  no  part-performance,  and  that  the 
contract  could  not  be  carried  into  effect  (t). 


Varieties  of 
companies. 


Sect.  4. — The  Constitution  pf  Mining  Gompcmies. 

Sub-Sect.  1. — Joint  Stock  Mining  Compames,^-in  general 
Sub-Sect.  2. — Cost-Book  System  Mining  Companies. 

Mines  and  quarries  are  often  worked  by  means  of  companies, 
■with  the  joint  capital  of  numerous  persons,  called  members  or 
shareholders  of  the  company.  A  joint  stock  company  established 
before  the  passing  of  the  acts  presently  mentioned,-  and  which 
has  not  adopted  their  provisions,  is  simply  a  partnership  con- 
sisting of  a  large  number  of  members  whose  rights  and  liabilities 
are  precisely  those  of  any  other  less  numerous  body  of  partners, 
save  and  except  so  far  as  (if  at  aU)  those  rights  and  liabilities  are 

W  Peel  V.  Thomas,  WL.S.,  N.  S.,  (*)  Caddick  v.  SHdmore,  2  De  G.  & 

0.  P.  86.  J.  62.  SeealaoSoottp.EaymentjL.B., 

(s)  Lawler  v.  Kershaw,  1  Mood.  &  7  Eq.  112,  and  cases  there  cited. 
M.  93. 
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t 

or  may  te  yaried  or  affected  by  their  deed  of  settlement,  or  by  Ohap.  X. 
tbeir  charter  (if  any)  or  letters  patent  (if  any),  or  (as  was  more  ^ 
commonly  the  case)  by  some  private  act  of  parliament  which 
the  company  had  specially  procured  to  be  passed  in  aid  of  their 
deed  of  settlement.  Usually,  in  all  such  companies,  the  capital 
is  divided  into  equal  parts  called  shares,  each  member  of  the 
company  having  a  certain  number  of  such  shares,  and  being 
entitled  in  respect  of  them  to  participate  in  the  profits  of  the 
company.  The  management  is  confided  to  some  few  share- 
holders called  directors;  and  the  general  body  of  the  share- 
holders have  not,  excepting  on  extraordinary  occasions,  any 
power  to  interfere  in  the  management.  For  the  law  as  to  such 
companies,  reference  is  made  to  the  preceding  section  of  this 
present  chapter,  in  which  the  decisions  regarding  them  will  be 
found. ' 


Sttb-Sect.  1. — Joint  Stock  Mining  Companies, — in  gener(iL 
The  present  sub-section  is  concerned  with  joint  stock  com-  Joint  stock 
panies  which  are  regulated  by  public  or  general  statutes.     But  panies. 
it  is  unnecessary  in  a  treatise  Kke  the  present  to  consider  joint 
stock  banking  companies,  which  therefore  are  excluded;  nSr 
would  it  be  pertinent  to.  consider  that  other  and  large  class  of 
companies  that  are  established  for  the  purpose  of  executing 
undertakings  of  a  public  nature,  as  they  are  called,  and  being 
chiefly  the  construction  of  bridges,  roads,  railways,  or  other 
like  pubHo  works  which  are  not  capable  of  being  carried  out, 
unless  with ,  the  authority  of  parliament.     The  present  sub- 
section is,  therefore,  exclusively  concerned  with,  and  is  confined 
to,  companies  having  for  their  object  the  acquisition  of  gain, 
and  which  are  registered  under,  and  consequently  regulated  by, 
the  Companies  Act,  1862  (m),  and  the  Qpmpanies  Act,  1867  («). 

Under  the  provisions  of  the  Companies  Act,  1862,  with  the  Provisions  for 

''  ..  p  ,.  .  ±   3    •      J.^  J./J1-         registration  of 

exception  01,  certain  companies  excepted  m  the  act  (and  bemg  companies. 
principally  the  companies  and  partnerships  referred  to  in  the 
first  paragraph  of  this  present  sub-section),, all  companies  or 
partnerships  haying  for  their  object  the  acquisitioo  of  gain,  and 
consisting  of  more  than  twenty  persons,  if  such  companies  have 
been  established  siace,  the  l^t  day  of  Novejnber,  1862,  must  he 
incorporated  and  registered  .under  the  act;  and  any  company 
consisting  of  seven  or  moi;e. persons  associated  for  any  lawful 
purpose,  and  any  company  engaged  in  working  mines  within 

(«)  25  &  26  Vict.  0.  89.  '  41  Viof.«c!.  26,  as  to  the  reduotion  of 

(«)  30  &  31  Viot.  0.  131.    And' see      capitalbytheeanoeUationpf  iin-iB^ued 
also  the  Compames  Act,  1877,  40  &      shares. 

0  0  2 
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Chap.  X. 
Sect.  4. 


Nature  of  lia- 
bility where 
limited. 


The  memo- 
randxun  and 
articles  of 
asBooiation. 


Certificate  of 
incorporation. 


the  jurisdiction  of  the  Stannaries,  may,  if  established  since  the 
last-mentioned  date,  he  incorporated  and  registered  under  it. 
Further,  every  company  (except  a  railway  company),  whether 
previously  existing  or  subsequently  established,  and  every  un- 
registered company  consisting  of  more  than  seven  members, 
may  be  registered,  with  the  assent  of  the  shareholders,  as  a 
company  with  limited  or  with  unlimited  liability,  ia  the  former 
case  the  word  limited  being  added  to  the  name  of  the  company. 

If  the  liability  of  the  company  is  limited,  then  the  limitation 
of  its  liability  may  be  either  the  amount  (if  any)  unpaid  on  its 
shares  (in  which  case  the  limit  is  said  to  be  hy  shares),  or  such  an 
amount  as  the  members  guarantee  in  the  event  of  a  winding  up 
(in  which  case  the  limit  is  said  to  be  hy  guarantee).  Where  the 
liability  is  limited  by  shares,  the  memorandum  of  association 
must  contain  a  declaration  of  that  fact,  and  must  express  the 
amount  of  capital  divided  into  shares  of  a  fixed  amount ;  and 
each  member  must  take  one  share  at  the  least,  and  the  seven 
members  who  subscribe  the  memorandum  must  write  the  num- 
ber of  shares  which  they  respectively  take  opposite  their  names 
in  the  memorandum.  On  the  other  hand,  when  the  liability  is 
limited  by  guarantee,  the  memorandum  of  association  so  ex- 
presses, and  contains  a  declaration  that  in  the  event  of  the  com- 
pany being  wound  up  each  member  will  contribute  towards 
meeting  the  liabilities  what  may  be  required,  not  exceeding  the 
specified  amount. 

The  memorandum  of  association  is  to  be  registered  with  the 
registrar  of  joint  stock  companies ;  and  with  it  articles  of  asso- 
ciation signed  by  each  member  who  has  subscribed  the  memoran- 
dimi  may  in  the  case  of  a  company  limited  by  shares,  and  shall 
in  all  other  cases,  be  delivered  to  the  registrar.  If  the  company 
be  limited  by  guarantee  or  be  unlimited,  the  articles  of  associa- 
tion must  state  (besides  many  other  things  hereinafter  generally 
described)  the  number  of  the  shares  where  the  capital  is  divided 
into  shares,  and  the  proposed  number  of  the  members  where  the 
capital  is  not  so  divided. 

The  memorandum  and  articles  of  association  of  the  company 
are  retained  and  registered  by  the  registrar,  and  he,  after  such 
registration,  certifies  under  his  hand  that  the  company  is  incor- 
porated ;  and  upon  the  grant  of  such  certificate,  the  subscribers 
of  the  memorandum,  together  with  such  persons  as  may  from 
time  to  time  become  members  of  the  company,  are  constituted  a 
body  corporate  with  perpetual  succession,  a  common  seal,  and 
power  to  hold  lands, — of  all  which  facts  the  certificate  is  con- 
clusive* evidence. 
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The  business  of  every  oompany  incorporated  in  the  manner      Chap.  X. 
ahove  described  is  managed  by  the  directors.     The  subscribers        ^°^'   '  ■ 
of  the  memorandum  of  association  are  deemed  to  be  directors  Direotors,— 
untU  directors  are  appointed ;  and  these  same  subscribers  elect  of_ 
the  first  directors;   but  afterwards  the  shareholders  have  the 
election.  , 

The  ^directors  may  pay  all  expenses  iacurred  in  getting  up  Directors,— 
and  registering  the  company,  and  may  also  exercise  all  such 
powers  of  the  company  as  are  not  contrary  to  the  provisions  of 
the  Companies  Act,'1862,  or  of  the  articles  of  association,  unless 
and  until  the  shareholders  in  general  meeting  put  any  restric- 
tion upon  their  powers.  It  is  seen,  therefore,  that  the  directors  are 
agents  of  the  company;  and  as  regards  the  extent  of  their  power, 
as  agents,  to  biad  the  company,  the  short  result  of  the  eases  may 
be  stated  to  be  as  follows : — 

Firstly,  if  the  acts  of  the  direotors  are  intra  vires  the  company.  Power  of  di- 
then  these  acts  biad  the  company  ia  all  cases  in  which  the  company, 
directors  have  strictly  pursued  their  authority  as  directors ;  and 
where  the  directors  have  not  strictly  pursued,  or  have  exceeded, 
their  authority  as  directors,  even  in  these  cases  the  company  is 
bound  towards  strangers  contractiag  bond  fide  with  the  directors, 
in  the  honest  belief  that  the  latter  are  actiag  within  the  scope  of, 
and  in  accordance  with,  their  agency. 

Secondly,  if  the  acts  of  the  directors  are  ultra  vires  the 
company,  then  these  acts  do  not  biad  the  company. 

It  appears,  therefore,  that  the  question  how  far  directors  biad 
the  company  is  answered  ia  precisely  the  same  way  as  the 
question  how  far  an  ordinary  general  agent  binds  his  principal. 
But  there  is  this  one  poiat  of  difference  or  of  peculiarity,  vi^;., 
that  although  an  ordinary  priacipal  can  subsequently  ratify 
and  so  render  binding  upon  himself  the  act  of  his  agent  which 
is  beyond  the  scope  of  his  agency,  and  even  beyond  the  scope  of 
the  busiaess  altogether,  yet  a  company  cannot  ia  the  like  case, 
even  by  the  universal  consent  of  aU  the  shareholders,  ratify  and 
so  (or  otherwise  howsoever)  render  binding  upon  itself  such  an  act. 

However,  the  directors  of  the  company  fill  a  double  character.  Directors,— 
They  are  (1),  Agents  of  the  company ;  and  (2),  Trustees  for  the  ][^^°''„''^_'i^" 
shareholders.      In  the  first  character,   that  of    agents,   their  sliareliolders. 
personal  liability  ia  a  suit  upon  a  contract  made  by  them,  must 
be  governed  by  the  ordiaary  law  of  priacipal  and  agent.     The 
directors  cannot  therefore  be  brought  iato  Court,  as  personally 
liable,  upon  a  proceediag  which  simply  alleges  that  the  company 
has  violated  a  contract  that  they  have  entered  iato.     In  that 
state  of  things  it  is  not  the  agent,  but  the  principal,  that  is  the 
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Chap.  X. 

Sect.  4. 


Directors,— 
exoneration 
of,  from 
liability. 


person  liable.  But  a  shareholder  may  sustain  a  bill  against 
directors  personally,  where  he  charges  them  as  .trustees,  and 
seeks  redress  against  them  for  a  breach  of  duty  to  the  company 
of  which  he  is  a  member.  For  in  that  case  the  allegation  of  the 
shareholder  in  fact  is,  that  the  company  has  done  no  wrong 
whatever,  that  it  is  the  executive  that  has  committed  the  wrong, 
and  that  the  shareholder  files  the  bill  to  protect  the  company 
against  the  unlawful  acts  of  the  directors  {y).  It  has  been  held 
that  the  directors  are  trustees  of  the  powers  committed  to  them, 
as,  for  instance,  of  the  power  of  approving  tramsfers  of  shares  (2) ; 
of  the  power  of  allotment  of  shares  {a) ;  of  the  power  of  employ- 
iug  the  funds  of  the  conipany  (&) ;  of  the  power  of  making 
calls  (c),  or  receiving  payment  of  calls  in  advance  (c?) ;  of  the 
power  of  forfeiting  shares  (e) ;  and  as  trustees  they  may  be 
rendered  liable  for  the  misuse  of  these  powers  (/). 

It  is  clear  also  that  the  Court  may  compel  directors  to  refund 
to  the  company  money  misapplied  by  them,  though  in  no  way 
appropriated  to  their  own  use  or  for  their  own  benefit,  but  the 
position  of  directors  iu  this  respect  is  different  from  that  of 
ordinary  trustees ;  and  the  Court  is  not  bound  in  every  case, 
where  directors  have  honestly  spent  money  in  error,  to  compel 
them  to  refund  {g). 

Where,  however,  the  question  is  one  of  breach  of  duty,  paid 
directors  appear  not  to  be  entitled  to  any  more  favourable  view 
in  the  eyes  of  the  Court  than  ordinary  unpaid  trustees  [h). 

But  facts  which  may  show  imprudence  in  the  exercise  of 
powers  undoubtedly  conferred  upon  directors  will  not  subject 
them  to  personal  responsibility,  unless  the  imprudence  be  so 
great  and  so  manifest  as  to  amount  to  crassa  negligentiq,. 
Directors,  acting  for  the  company  as  its  agents,  axe  bound  to 
use  the  same  amount  of  prudence  which,  in  the  same  circum- 
stances, they  would  exercise  on  their  own  behalf ;  but  if  they 
are  authorized  to  do  an  act  ia  itself  imprudent,  they  are  not  to  be 
held  responsible  for  the  consequences  of  doiag  it  {i).    The  Court 


i^)  Ferguson  v.  Wilson,  L.  R.,  2 
Ch.  77. 

(z)  Bennett's  case,  5  D.  M.  &  G-. 
284,  297. 

[a)  Madrid  Bank  V.  PeUy,  L.  E.,  7 
Eq.  442;  Ex  parte  Williams,  L.  E.,  2 
Eq.  216;  Parker  v.  M'Kenna,  31  L. 
T.  296,  739. 

-  (b)  Land  Credit  Co.  of  Ireland  v. 
Lord  Eei-moy,  L.  E.,  8  Eq.  7,  11;  lb. 
5  Cb.  763;  Parkerv.  Lewis  (V.-O.  M.), 
28  L.  T.  91,  98;  on  appeal,  L.  E.,  8 
Cb.  1035;  Gray  v.  Lewis,  L.  E.,  8  Eq. 
626;  lb.,  SCh.  1036. 


if)  Gilbert's  case,  L.  E.,  5  Oh.  559. 

(<«)  Sykes'  ease,  L.  E.,  13  Eq.  255. 

(e)  Harris  v.  North  Devon  Eailway 
Co.,  20  Beav.  384. 

(/)  CharitableCorporationw.Lutton, 
2  Atk.  400. 

[g)  Pickering  ».  Stephenson,  L.  E., 
14  Eq.  322,  342. 

(A)  Joint  Stock  Discount  Co.  v. 
Brown,  L.  E.,  8  Eq.  381,  396;  Parker 
V.  Lewis  (V.-C.  M.),  28  L.  T.  91,  98. 

(i)  Overend  &  Gumey  Co.  v.  Gibt, 
L.  E.,  5  H.  L.  480 ;  S.  C,  lb.  4  Ch. 
701. 


in 
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■will  not  visit  directors  with  the  consequences  of  a  mere  error  of  Ohjj.  X. 
judgment  when  they  have  acted  hond,  fide,  and  have  intended  to  ^^™'  ^' 
do  what  was  right  and  best  for  the  interests  of  the  company  (/«). 

The  nature  of  the  shares  held  in  a  joiat  stock  company  is  Shares,— 
expressly  declared,  and  the  mode  of  transfer  thereof  to  a  pur-  ^^resU 
chaser  is  specially  provided  for  in  the  act,  as  follows : —  company. 

Sect.  212.  "  The  shares  or  other  interest  of  any  memher  in  a  company 
under  this  act.  shall  be  personal  estate,  capable  of  being  transferred  in 
manner  provided  by  the  regulations  of  the  company,  and  shall  not  be  of 
the  nature  of  real  estate,  and  each  share  shall,  m  the  case  of  a  company 
having  a  capital  divided  into  shares,  be  distiaguished  by  its  appropriate 
number.'' 

By  this  section  it  is  seen  that  the  ordinary  incident  of  part-  shareholder's 
nership  in  respect  of  the  non-iatroduction  of  new  memhers  is  ^f^gfer 
excluded,  and  the  shares  are  rendered  freely  transferable  subject 
only  to  any  limitations  imposed  by  the  articles  of  the  company 
in  respect  of  the  conditions  on  which  a  transfer  may  be  effected. 

Except  as  restrained  by  any  provision  in  the  articles,  the 
shareholders  have  the  right  of  goiag  into, the  market  and  dis- 
posing of  and  transferring  their  shares  without  the  consent  of  the 
directors  or  shareholders,  or  anybody,  provided  only  the  transfer  is 
a  6o«d_^(^e  transaction,  as  an  out-and-Out  disposal  of  the  property, 
without  "retaining  any  interest  in  it.  And  if  it  is  desired  by  a 
company  .that'such'  unlimited  power  of  assignment  shall  not 
exist,  then  a  clause  must  be  iaserted  in  the  articles  whereby  the 
directors  shall  have  the  power  of  rejecting  proposed  transferees. 
In  the  absence  of  any  sUch  provision  the  directors  have  no  dis- 
cretionary power  of  refusing  to  register  a  transfer  which  has 
been  bona  fide  made  {I). 

The  only  obKgation,  in  fact,  on  the  transferor  is  to  find  a 
transferee  legally  competent  to  take  the  shares  (m) . 

Moreover,  in.  respect  of  his  right  of  deabng  with  his  shares,  a  Where  the 
director  is,  in  general,  as  free  4s  any  other  shareholder.  He  is  ^^a^eotor 
not,  as  regards  these,  in  the  .position  of  a  trustee  for  the  general 
body  of  the  shareholders,  so  as  to  be  unable  to  deal  with  his  shares 
in  a  maimer  prejudicial  to  the  interests  of  his  cestuis  que  trust; 
but  in  a  Vast  variety  of  oir6umstanoe8  he  is  just  as  free  to  deal 
with  his  shares — except,  perhaps,  his  quaHfication-shares  («), 

{k)    Ee    Brighton    Brewery    Co.,  Gilbert's  case,  L.  E.,  5  Ch.  559,565; 

Hunt's  case,  37  L.  J.,  Ch.  278,  280;  Pinkett«.  Wright,  2  Hare,  120,  130; 

16.  W.  E.  472;  German  Mining  Co.,  Poole  «.  Middleton,  29  Beav.  6i6,  650. 

Ex  parte  Chippendale,  4  D.  W.  &  G.  [m)  Lumsden's  ease,  L.  E.,  4  Ch. 

19,  64.  31,  34.                     ,  r 

(?)  Smith,  Knight  &  Co.,  Weatpn's  (m)  Gumming  v.  Prasoott,  2  T.  &  C. 

case,  L.  B.,  6Eq.  238;  Ih.,  4Ch.  20;  Exoh.  488. 
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Chap.  X. 
Sect.  i. 


Exercise  of 
discretionary 
power  of  re- 
jecting pro- 
posed trans- 


Objection 
need  not  be 
stated. 


Discretionary 
clause,  how- 
to  be  con- 
strued. 


wMcli  he  cannot  deal  with  without  giving  up  his  directorship — 
.  as  any  other  person  (o) . 

So  also  a  director  may  surrender  his  shares  under  a  power  ui 
the  articles  authorising  surrenders  hy  shareholders  (p). 

Where  a  power  of  rejecting  proposed  transferees  is  reserved 
to  the  directors  they  must  exercise  it  reasonably  (q),  and  in  its 
exercise  will  be  controlled  by  a  Court  of  equity.  Thu5,  if  before 
the  commencement  of  a  windiag-up  a  transfer  has  been  duly 
executed  and  left  for.  registration,  and  the  directors  have  neg- 
lected to  exercise  their  discretion  either  by  approving  or  disap- 
proving the  transferee,  and  have  left  the  transfer  unregistered, 
then,  there  being  "  unnecessary  delay "  within  the  meaning  of 
sect.  35,  the  Court  will,  if  there  is  no  reason  why  the  transfer 
should  have  been  disapproved,  put  the  parties  in  the  same  posi- 
tion as  if  it  had  been  approved  (r). 

And,  in  the  absence  of  evidence  of  any  objection  to  the 
transferee,  it  will  be  presumed  that  the  directors  would  have 
registered  the  transfer  (s). 

A  power  of  this  kind  is  given  to  directors  for  the  benefit  of 
the  shareholders,  and  it  is  most  important  that  they  should  be 
imfettered  in  the  exercise  of  it.  To  compel  them  to  give  the 
reason  why  they  reject  a  particular  individual  would  be  to 
deprive  the  power  of  half  its  efficacy;  the  decision  might  be 
challenged,  or  the  reason  (if  given)  might  be  taken  as  an  imputa- 
tion on  character,  and  the  result  woidd  be  the  repression  of  free 
exercise  of  discretion  by  the  terror  of  litigation. 

Directors,  therefore,  are  not  bound  to  disclose  their  reasons 
for  rejecting  a  proposed  transferee,  provided  they  have  fairly 
considered  the  question  at  a  meeting  of  the  board.  In  the 
absence  of  evidence  to  the  .contrary,  the  Court  will  assume  that 
they  have  acted  reasonably  and  bond  fide.  To  induce  the  inter- 
ference of  the  Court  evidence  must  be  given  that  the  power  has 
been  exercised  capriciously  or  Trnf airly  (t). 

In  putting  a  construction  upon  a  clause  giving  to  directors  a 
discretionary  power  of  rejecting  a  proposed  transferee,  it  is  neces- 
sary to  bear  in  mind,  on  the  one  hand,  that,  apart  from  such  a 


(o)  Gilbert's  case,  L.  E.,  6  Ch.  569; 
and  see  Jessop's  case,  2  De  Gr.  &  J. 
638;  Libri's  case,  30  L.  T.  (1857)  185. 

(p)  SneU's  case,  L.  E..,  5  Ch.  22. 

(V)  Poole  V.  Middleton,  29  Beav. 
646,  651 ;  Slee  v.  International  Bant, 
17  L.  T.  425 ;  London  and  Birming- 
ham, &c.  Bank,  12  L.  T.  45;  34  Beav. 
332,  and  case  next  cited. 

(r)  See  Nation's  case,  L,  B,.,  3  £q, 
77. 


(«)  Evans  v.  Wood,  L.  E.,  6  Eq.  9  ; 
and  see  Paine  v.  Hutchinson,  L.  E.,  3 
Ch.  388,  393. 

(t)  Ex  parte  Penney,  L.  E.,  8  Ch. 
446.  In  Eeg.  v.  Liverpool,  &c.  Eail- 
way  Co.,  16  Jur.  949,  a  mandamus  to 
compel  registration  of  a  transfer  was 
refused  on  the  ground  that  the  trans- 
feree was  not  proceeding  bon^  fide  to 
enforce  his  rights  as  a  shaieholder. 
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clause,  the  right  of  transfer  is  unlimited,  and,  on  the   other.      Chap.  X. 

that  the  object  of  such  a  clause  is  the  protection  of  the  share-  ^^^'  ^' 

holders  (u).  While,  therefore,  the  power  eaimot  be  extended  to 
authorize  the  refusal  of  a  transfer  in  a  case  not  provided  for  by 
the  clause  («),  the  Court  will  not  be  slow  to  adopt  such  a  con- 
struction as  shaU.  effectuate  the  desired  object  of  protection  («/). 

If  a  shareholder  dispose  of  his  shares  by  an  invalid  transfer,  or  Ti-ansfer  in- 

by  any  means  which  are  ineffectual  legally  to  relieve  him  of  them,  effectual,— 

.  .       .  .  o      J  _  '  consequences 

he  will  remain  liable  in  respect  of  the  shares,  and  this  although  of: 

he  may  be  entirely  innocent  in  the  matter.     For  if  a  person  is  t^-)  ^^^^^ 

.  ,  .  general  case, 

once  a  shareholder  he  will  remain  a  shareholder,  until  he  can 

show  that  he  has  in  some  lawful  way  got  rid  of  his  liability  (2). 

"A  man  who  executes  a  transfer  of  shares  remains  liable  tmless  and 
until  there  is  on  the  list  a  transferee  who  is  legally  liable  to  the  company, 
and  you  take,  for  the  purpose  of  ascertaining  whether  the  transferor  has 
or  has  not  provided  such  a  transferee,  the  date  of  the  winding-up  "  (a). 

To  the  rule  thus  laid  down  ought,  perhaps,  to  be  added,  on  the 
one  hand,  the  qualification,  that  if  it  is  through  the  default  or 
unnecessary  delay  of  the  company  that  there  is  not  such  a  trans- 
feree on  the  list,  the  transferor  will  nevertheless  be  relieved  (b) ; 
and  on  the  other  hand,  that  if  the  substitution  of  the  transferee 
have  been  obtained  by  fraud  to  enable  the  transferor  to  escape 
liability,  in  that  ease,  although  there  may  be  on  the  list  a  trans- 
feree legally  liable,  the  transferor  will  nevertheless  be  made  a 
contributory. 

It  follows  from  the  above  that,  even  although  a  transfer  have 
been  approved  and  registered  by  the  company,  yet,  if  it  be  not 
a  valid  transfer,  the  transferor  remains  liable. 

A  person  who  purchases  shares  and  has  them  transferred  into  (2.)  in  the 
the  name  of  an  infant  may  be  made  liable  to  indemnify  the  transfer*^^ 

transferor.  being  an 

Thus,  where  A.  sold  shares  to  B.,  and  B.  had  them  transferred  ^  ' 
into  the  name  of  his  son,  ,who  was  a  boy  at  school,  upon  bill  filed 
by  A.,  praying  that  it  might  be  declared  that  the  son  was  a 
trustee  for  his  father,  or  that  the  father  purchased  the  shares  on 
his  own  account,  and.  not  as  agent  for  the  infant,  and  for  indem- 
nity, a  decree  was  made  as  prayed  (c).  If  in  such  a  ease  it 
appear  by  the  evidence  that  the  father  has  placed  the  shares  in 

(«)  Nicol's  case,  3  De  G.  &  J.  387,  («)  Per  GifEard,  L.  J.,  in  Symons' 

433.  case,  L.  R.,  S  Ch.  298,  300 ;  and  see 

(ic)  Pintett  V.  Wright,  2  Hare,  120 ;  Curtis'  case,  L.  K.,  6  Eq.  455,  459. 
Stanton  Iron  Co.,.L.  E.,  16  Eq,  659.  (b)  Sect.  35,  Companies  Act,  1862. 


(t/)  Allin's  case,  L.  R.,  16  Eq.  449,  (e)  Niokalls  v.  Fumeaui,    W.   N. 

et  infra.  1869,  p.  118 ;  and  see  Weston's  case, 

(»)  Addison's  ease,  L.  E.,  6  CL.  294,  L,  R.,  6  Oh.  614, 
S97. 
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Chap.  X.      his  son's  name,  not  as  trustee  for  himself,  but  for  tlie  son  as 

— beneficial  owner,  on  an  application  to  rectify  tbe  register,  the 

vendor's  name,  and  not  that  of  the  father,  must  be  put  on  the 
list;  but  this  cannot,  of  course,  iu  any  way  prejudice  the  right 
of  the  vendor  to  an  indemnity  from  the  father  in  respect  of  the 
UabiLity  of  the  shares  (d). 
Transfer  of  And  by  article  8  of  Table  (A.)  iu  the  appendix  to  the  Com- 

what  is  a  per-  panies  Act,  1862,  it  is  particularly  provided  as  follows: — 

feet  execution 

of.  "The  instnuneiit  of  transfer  of  any  share  in  the  company  shall  be  exe- 

cuted both  by  the  transferor  and  transferee,  and  the  transferor  shall  be 
deemed  to  remain  a  holder  of  such  share  until  the  name  of  the  transferee 
is  entered  in  the  register-book  in  respect  thereof." 

The  act  does  not,  as  does  the  Companies  Clauses  Act  (e), 
require  transfers  to  be  made  by  deed,  but  enacts  only  (sect.  22), 
that  shares  shall  be  transferable  "iu  manner  provided  by  the 
regulations."  This  article  provides  that  transfers  shall  be  "exe- 
cuted" both  by  transferor  and  transferee,  but  it  is  conceived  that 
this  need  iiot  be  by  deed  sealed  and  delivered  (/). 
Transfers  ia  Where,  as  iu  Companies  subject  to  the  Companies  Clauses 
of,  when  re-     Act,  transfers  are  required  to  be  made  by  deed,  a  transfer  ia 


b"dffli°  ^®  blank,  i.  e.  a  transfer  signed  by  the  transferor  leaving  a  blank 
for  the  name  of  the  transferee,  is  void  at  law,  and  is  ia  fact  as  a 
deed  wholly  iaoperative  (g).  And  ia  equity  such  an  iastrument 
cannot  be  of  any  greater  validity  as  a  deed,  although  as  an 
agreement  constituting  in  eqidty  a  transfer  of  the  ownership,  it 
will  give  a  right  to  call  for  a  legal  transfer  (h). 

But  under  the  23rd  section  of  this  act,  the  agreement  to  become 
a  member  is  the  essential  requisite  for  being  deemed  a  member 
of  the  company;  and,  therefore,  where  this  consent  is  shown, 
the  iavalidity  of  the  transfer  as  a  deed  is  of  no  importance. 
For  the  question  is  not  the  validity  of  the  instrument  as  a  deed, 
but  whether  the  transferor  has  agreed  to  transfer,  and  the  trans- 
feree to  accept,  the  shares  purporting  to  be  transferred  («). 
When  not  re-  Accordingly,  it  has  been  held  that  where  the  articles  of  asso- 
bT^eed*°  ^^  ciation  do  not  require  a  deed,  but  permit  transfers  to  be  made 
by  "  instrument  ia  writing,"  a  transfer  in  blank  carries  to  the 
person  whose  name  is  subsequently  filled  in  as  transferee,  not 
only  the  equitable,  but  also  the  legal  iaterest  (Je). 

{d)  Maitland's  case,  38  L.  J.,  Ch.  Australasian  Co.,  7  H.  &  N.  603;  2 

584;  see  Edward's  case,  W.  N.  1869,  H.  &  C.  175. 

211.  {h)  Morris  4".  Cannan,  i  D.  F.  &  J. 

(e)  8  &  9  Vict.  c.  16,  s.  14.  581. 

(/)  See  Ex  parte  Sargent,  L.  E.,  (i)  Sanger's  ease,  37  L.  J.,  Ch.  292; 

17Eq:273.  18  L.  T.  67. 

M  Hihblewhite  i\  liI'Morine,  6  M.  {k)  Ex  parte  Sargent,  L.  E„  17  Eq. 

&  W.  200;   Swan  r.   North   British  273.                         ?    ■         •     ' 


by  deed. 
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And,  on  the  same  principle,  irregularities  of  various  kinds  in     CniT.  X. 
tlie  instrument  of  transfer  majr  be  wholly  unimportant.     Thus,        ^°'^'   ' 


although  the  articles  or  deed  of  settlement  of  a  company  may  Otter  irregu- 
require  certain  formalities  in  respect  of  transfers,  yet  if  the  are  imma- 
company  have  regularly  adopted  a  course  of  dealing  not  in  ac-  tr^usfe^""^  ^ 
cordance  with  those  formalities,'  transfers  executed  and  passed  in 
accordance  with  such  usage,  although  invalid  at  law,  may  not 
afterwards  he  capable  of  being  impeached  in  equity  {I). 
.  And  where  a  transfer,  through  non-observance  of  formalities, 
has  been  irregulaxly,  though  not  invalidly,  made,  lapse  of  time, 
coupled  with  the  recognition  of  the  transferee  as  a  shareholder, 
may  render  the  transfer  incapable  of  being  impeached  (m). 

Also,  where  an  agreement  is  shown,  an  error  in  the  distin- 
guishing numbers  of  the  shares  is  immaterial.  For  the  numbers 
are  simply  directory  for  the  purpose  of  enabhng  the  title  of 
particulars  persons  to  be  traced.  One  share,  being  an  incorporeal 
right  to  a  certain  portion  of  the  profits  of  the  company,  is  the 
same  as  another.  If,  therefore,  a  transferor  has  the  number  of 
shares  which  he  professes  to  transfer,  or  a  larger  number,  and 
by, mistake  the  wrong  distinguishing  numbers  are  put  in  the 
transfer  (n),  or  the  numbers  are  not  inserted  till  after  execu- 
tion (o),  that  will  not  prevent  the  number  of  shares  purported  to 
bei  transferred  from  passing  to  the  transferee  {p) . 

The  preceding  remarks  wiU  have  sufficed  to  explaia  both  the 
nature  of  a  joint  stock  mining  company  established  or  iacor- 
porated  under  the  Companies  Acts,  1862  and  1867,  the  nature 
of  the  relation  between  the  company,  i.e.  the  body  of  share- 
holders, on  the  one  hand,  and  its  directors  on  the  other,  as  well 
inter  se  as  also  in  their  dealings  with  third  persons,  and  the 
mode  of  transferring  the  property  of  the'  shareholders.  And 
further,  the  acts  contain  also  special  provisions  for  extendiag  in 
particular  respects  the  objects  of  the  company  as  expressed  in 
its  memorandum,  and  also  for  reducing  and  increasing  its 
capital.     Subject  to  these  and  certain  other  particular  provisions 

(I)   Shortridge    v.     Bosanquet,     16  afSmied  sub  nom.  Murray  v.  Bush,  6 

Beav.  84 ;  Bargate  v.  Stortridge,  5  H.  H.  L.  37,  where,  however,  the  Lords 

L.  C.  297  (but  see  this  case  questioned  were  equally  divided;  Hughes'  case, 

by-Lord  Westbury  ia  Read's  case,  15  W.  R.  476;  15  L.  T.  526. 

L.  T.  (Eur.  Axb.)  10,  13)  ;   StraflEon's  («)  Ind's  case,  L.  R.,  7  Ch.  485 ; 

Exeeutors'  case,  1  D.  M..&  G.  576;  cf.  Piukett  «.  Wright,  2  Hare,  120, 

Hrere's  case  (Alb.  Arb.),  15  Sol.  J.  where  the  shares  were  not  numbered. 

674.  .But  in  respect  of  a  due  obser-  (o)  Bishop's  case,  L.'R.,  7  Ch.  296, 

vanoe  of  formalities,  a  director  is  more  n. ;  •  and  see  Ex  parte  Contract  Gorpo- 

striotly  treated.     Ex  parte  Brown,  19  ration,  L.  R.,  3  Ch.  105. 

Beav.  ,97;   Ex  parte  Henderson,   lb.  •  (p)  And  see  as  to  the  numbers  of 

107.  shares,  East  G-loucestershire  Railway 

(m)  Bush's  case,  L.  K.,  6  Ch.  246;  Co.  v.  Bartholomew,  L.  E.,  3  Ejc.  16. 
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Chap.  X.      of  the  two  acts,  these  companies  do  not  differ  from  ordiaaiy 
'  partnerships  engaged  ia  workiag  mines.  / 


Sub-Sect.  2. — Companies  regulated  hy  the  Cost-Book  System. 

Origin  of  sys-       The  cost-hook  system  of  working  mines  may  be  described 
^™'  generally  as  a  custom  derogatory  to  the  general  law  of  partner- 

ship, and  a  custom  which  is  particular  or  local,  and  which  there- 
fore must  be  proved  by  the  person  alleging  it  (y).  The  system 
prevails  to  a  very  large  extent  in  Cornwall  and  Devon,  and 
appears  to  have  arisen  in  the  natural  desire  to  carry  on  a  small 
concern  by  numerous  proprietors,  vsdth  as  much  economy  and  as 

General  little  partnership  risk  as  possible.     Under  this  system,  the  mine 

f  eatnres  of  tlie  .  .t.  p  ,-t  •  t         •■Tnj_j_pji 

IS  vested  m  one  or  more  oi  the  proprietors,  m  miplied  trust  tor  the 

rest ;  it  is  divided  iato  shares  among  all,  and  an  agent  (purser)  is 
appointed  to  manage  the  mine.  The  agent  keeps  the  cost  book,  in 
which  he  enters  all  the  minutes  of  meetings,  the  profits  and  ex- 
penses of  the  mine,  the  names  of  the  shareholders,  the  accounts  of 
their  respective  interests  and  liabilities,  and  the  transfers  of  shares. 
Meetings  of  the  owners  are  convened  generally  once  in  two 
months,  at  which  those  present  consider  the  accounts  and  reports 
of  the  agent,  make  calls,  or  declare  dividends,  direct  the  mode 
of  carrying  on  the  mine,  and  exercise  a  general  control  over  the 
affairs  of  the  mine,  all  questions  in  case  of  difference  being 
decided  by  a  majority.  Any  owner  is  allowed  to  retire  by 
giving  notice  in  writing  to  the  purser,  and  by  settling  his 
account.  The  transfer  is  usually  effected  by  substituting  one 
name  for  another,  on  the  production  of  a  proper  authority  in 
writing  from  the  vendor  or  person  entitled,  and  without  the 
express  consent  of  any  of  the  other  partners.  These  transfers  are 
not  within  the  Statute  of  Frauds,  and  a  mere  entry  in  the  book 
by  the  purser  completes  the  transfer.  There  is  usually  no  deed 
of  settlement  dispensing  with  the  delectus  personw  or  the  restraint 
of  transfer;  but  the  freedom  of  transfer  is  presumed  to  be 
established  by  original  consent  or  acknowledged  usage,  in  the 
same  way  as  if  a  deed  of  settlement  had  expressly  authorised  it. 
The  chief  distinction  between  cost-book  companies  and  ordinary 
joint  stock  companies  consists  in  the  way  in  which  the  executive 
.  is  constituted  and  controlled.  The  regularity  and  frequency  of 
general  meetings,  and  the  supreme  power  of  the  whole  body  at 
such  meetings,  render  a  directorship   often  imnecessary,  and 

(?)  Ia  re  Bodmin  United  Mines  Co.,  23  Bear.  370;  3  Jur.,  N.  S,  350. 
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allow  to  the  purs|^  "^^^  ^  l^^ief  interval  of  limited  discretion.  Chap.  X. 
The  actual  freedoi^J^°™  excessive  HabiHty  arises  from  the  open  ^^'^-  ^- 
meetings  and  the  regl^]|^^|^£^sdia£gg,  jg|  accounts.  But  the  legal 
liability  itself  is  not  affected  hj  these  precautions ;  and  there  is 
but  slight  reason  for  distinguishing  these  companies  on  this 
ground  from  many  others  (r),  at  least  from  manyunincoi-porated 
miniag  partnerships  or  companies  which  employ  a  somewhat 
different  machinery  for  the  same  end. 

It  may,  indeed,  be  questioned  how  far  many  of  these  latter  Localities  in 
companies  may  not  be   said  to  be  formed   on  the   cost-book  ^etempre- 
system.     That  system,  it  is  true,  arose  in  Cornwall,  but  it  has  '''ails. 
extended  itself,  or  at  least  something  very  similar  to  it  has 
arisen  and  is  extending  itself,  into  many  other  counties ;  and  it 
is  probable  that  many  companies,  without  using  the  name,  may 
be  considered  to  be  within  the  system.     For  the  same  kind  of 
system  has  largely  existed  in  many  districts,  and  particularly  in 
the  North,  without  acquiring  any  such  designation. 

By  the  Stannaries  Act,  1869  (s),  the  law  relatiag  to  mining  Provisions  of 
partnership  within  the  Stannaries  of  Devon  and  Cornwall,  that  ^gt  1869. 
is  to  say,  the  cost-book  system  of  mining  in  those  two  counties, 
has  been  declared  in  a  more  definite  manner,  and  has  also  been 
in  some  respects  amended.  The  act  has  no  application  beyond 
these  two  counties,  or  beyond  the  mines  therein  that  are  subject 
to  the  jurisdiction  of  the  Stannary  Court. 

The  more  important  provisions  of  the  act  are  to  the  following 
effect : — 

Sect.  9.  The  purser  of  every  company  shall,  once  at  least  in  every  four  Aoooimts. 
months,  truly  enter  in  the  cost  book  of  the  company  accounts  showing 
the  actual  financial  position  of  the  company  at  the  end  of  the  fina,ncial 
month  of  the  company  last  preceding  the  time  of  entry,  including  a 
statement  of  all  credits,  debts,  and  liabilities,  and  distinguishing  in  such 
accounts  the  amount  of  calls  paid  and  calls  not  paid,  "with  accurate  lists 
of  all  the  shareholders  for  the  time  being  hx  the  company,  with  their 
respective  addresses,  corrected  from  time  to  time  as  occasion  req[uires, 
and  all  other  accounts,  documents,  and  things  which  the  purser  is  for  the 
time  being  required  to  enter  therein  by  the  custom  of  the  stannaries,  or 
by  the  directions  of  the  company ;  and  after  the  passing  of  this  act  aU  Ruieg  and 
existing  or  future  companies  havmg  any  rules  or  regulations  touching  the  regulations,^- 
management  of  the  company  or  conduct  of  the  business  of  any  mine,  filing  of. 
shall  file  a  true  copy  of  them  at  the  office  of  the  registrar  without 
payment  of  any  fee ;  and  such  rules  or  regulations  shall  be  subject  to  the 
inspection  of  all  applicants  at  reasonable  times;  and  if  any  company 
shall  neglect  to  file  such  rules  or  regulations  as  above  required,  then  any 
shareholder  in  or  creditor  of  any  such  company  may  apply  for  an  order  of 
the  Court  to  file  such  rules  or  regulations  forthwith,  which  order  shall  be 
enforced  by  the  process  of  the  Court. 

Sect.  11.  A  call  may  be  made  by  a  company  for  the  purpose  of  defray-  Calls, — 
ing  the  whole  or  any  portion  of  the  estimated  expenses  to  be  incurred  at  maMiig  of. 

(r)  See  Johnson  v.  Goslett,  18  Com.       0.  P.  108;  Sibley  v.  Minton,  27  L.  J., 
B.  728;  25  L.  J.,  0.  P.  274;  (in  error)      Ch.  53. 
27  lb.  122 ;  aeake  v.  Jackson,  36 L.  J.,  (s)  32  &  33  Viot.  i;.  19. 
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Chap.  X. 
Sect.  4. 

Calls,  ^ — dis- 
count and 
interest  on. 


Calls  (and 
shares)  un- 
paid, consti- 
tute a  debt, 
forwhich  pur- 
ser may  sue. 
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Transfers, — 
recognition  of. 


Forfeiture  and 
reliuquish- 
ment  of 
shares. 


ING  MINES. 

any  time  -witliiii  three  mijn.tlis  after  the  date  oi  the  4^gg^g  ^t  which  the 
call  is  made.  -    ^  J  ' 

Sect.  12.  At  the  time  of  mSi^g  a  call,  a  compag^  ^^^  ^^^,^  ^j^^^^  ^g_ 

count  not  exceeding  fire  per  iSS&^r.S^^^S^.^^'^QK  to  every  shareholder 
on  payment  of  the  oallj  at  or  withiii  the  time  appointed  for  payment 
thereof,  and  may  direct  that  interest  at  the  rate  of  five  pounds  per  centan 
per  aimimi  shall  be  charged  on  all  amounts  due  on  account  of  a  call,  and 
remakung  unpaid  after  one  month  from  the  time  appointed  for  the  pay- 
ment thereof. 

Sect.  13.  The  amount  for  the  time  heing  unpaid  of  any  call  made  after 
the  passing  of  this  act  on  any  share  in  a  company  shall  be  deemed  to  be  a 
debt  due  from  the  holder  of  such  share  to  the  company,  andif  at  the  time 
appointed  by  the  company  for  the  payment  of  any  such  call  any  share- 
holder shall  fail  to  pay  the  amount  thereof,  it  shall  be  lawful  for  the 
company  to  sue  any  such  shareholder  for  the  amount  of  such  call,  in  any 
Court  of  law  having  competent  jurisdiction,  in  the  name  of  the  purser  for 
the  time  being  of  the  company,  whether  such  purser  is  a  shareholder  in 
the  company  or  not,  as  the  nominal  plaiutifl  for  the  company,  and  to 
recover  the  amount  of  such  call,  together  with  interest  for  the  same  and 
costs  of  suit;  and  in  any  action  to  be  brought  by  the  company  to  recover 
the  amount  of  such  call,  it  shall  be  sufficient  in  the  declaration  or  other 
proceeding'  in  the  said  action ,  to  state  that  the  defendant,  or  (in  case  of 
such  action  being  brought  against  the  legal  personal  'representative  of  a 
deceased  shareholder)  that  the  deceased  shareholder  was  at  the  time  of 
such  call  being  made  the  holder  of  one  share  or  more  in  the  company 
(stating  the  number  of  shares),  and  that  the  defendant,  or  (in  case  of  the 
death  of  a  shareholder  as  aforesaid)  that  the  defendant  or  defendants,  as 
executor  or  administrator  or  executors  or  administrators  of  such  deceased 
shareholder,  is  or  are  indebted  to  the  company  in  the  sum  of  inoney  to 
which  the  calls  in  arrear  and  interest  shall  amount,  in  respect  of  oiie  call 
or  more  upon  one  share  or  more,  (stating  the  number  and  amount  of  eaoit 
-of  such  calls),-andi that  the  plaintiff  is  the  purser  of  the  company  and-  sues 
in  IJie  action,  as  nominal  .plaintiff  for  the  company,  and  on  the  trial., or 
hearing  of  such  action  it  shall  be  sufficient  to  prove,  as  a  prima  faciacase 
on  the  part  of  the  plaintiff,  that  the  defendant  or  such  deceased' share- 
holder ,at  the  time  of  making  such  caU  was  a.  holder  of  such  on9  shai;e  or 
more  as  may  be  in  the  company,  and  that  such  call  was  duly  made,  and 
that  the  plaintiif  at  the  commencement  of  the  action  was  acting  as-  the 
purser  of  the  company ; .  and  it  shall  not  be  necessary  to  proye  the.  appoint- 
ment or  'authority  of  the  persons  who  made  such  call,  or  the  appointindnt 
of  sueh.  purser:  provided,  that  in  case  of  "■.a 'change  of  purser  pehding  the 
proceedings,  the  name  of  the  purser  for  the  .time  being  may,  by  leave; 'of 
the  Court  in  which  the  proceedings  are  pending,  or  of  a  judge  or  i)rojf)Sr 
officer  thereof;  be  substituted  for  tiiat  of 'a'  per'soil  ceasing  to  be  ptirSet  'bj 
.death,  resignation,  or  otherwise,;  but  no  county  court  in  the  Stannari,eS 
ishall  have  any  jurisdiction  under  this  present  clause  in  aiiy  c'ase'in  -^dlich 
the  ikm. sought;,  to  be  recovered  shkU  exceed  fifty  pounds;  tmless  it  sha,ll 
be'b'y  law  otherwise  expressly  provided. ,      '      ,    ,  \      '!'     ';■ 

■  ,No  ctange. appears  to  have  been  made  in  the  mode  of  traasfer 
of  shares;  but  the  14th  section  enables  the  company  to; refuse 
to  recognize  a  transfer,  unless  all-  calls  made  in  respect  of  the 
share  or  shares  purported  to  be  transferred  with  interest  and 
expenses  have  been  paid;  and  by  the  15th  section  the  company 
is  not  bound  to  recognize  the  transfer  of  any  fraction  of  a  share. 
If  a  call  has  been  made  and  it  remains  unpaid  on  the  day 
appointed  for  payment,  the  company  may,  pending  the  default 
of  payment,  serve  a  notice  upon  the  defaulter  requiring  payment, 
•with  interest  and  expenses,  and  that,  failing  payment,  the  share 
wOl  become  liable  to  forfeiture  (sect.  16) ;  and  upon  contiuued 
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failure  to  pay,  the  share  is  forfeited  by  resolution  at  a  meeting     Qhap.  X. 

summoned  witli  special  notice  {t)   (sect.  17),  and  becomes  tbe  ^_^^_; 

property  of  tke  company  (sect.  18).  The  forfeiture  does  not 
relicYO  the  defaulter  from  payment  of  the  call  which  he  has 
failed  to  pay,  or  the  interest  and  expenses  accrued  thereon 
(sect.  20). 

A  share  may  be  relinquished  by  notice  in  writing  to  the 
purser  (sect.  22),  and  shall  thereupon  become  the  property  of 
the  company  (sect.  21).  The  company  need  not  recognize  the 
relinquishment  of  the  fraction  of  a  share  (sect.  22). 

Sect.  24.  Witkout  prejudice  to  the  laadlords,  lessors,  or  others  having  Power  of  sale 
any  estate,  charge  on,  or  interest  in,  tha  land  in  which  the  mine  is  situate,  of  mine,  &o. 
or  to  the  creditors,  and  their  customary  lien  on  the  saleable  machinery  ^s  going  oon- 
and  materials  helonging  to  the  company,  a  company  shall  have  power,  by  "^Y"'- 
a  special  resolution  to  which  three-fourths  in  value  of  the  shareholders 
shall  consent,  either  in  writing  or  at  a  meeting,  to  sell  and  dispose  of  the 
machinery  and  materials  belonging  to  the  company  with  or  without  the 
legal  or.  equitable  interest  of  the  company  in  the  leases  or  sett  on  which 
any  mine  belongiug  to  the  company  is  worked,  as  a  going  concern ;  pro- 
vided that  every  such  sale  shall  be  by  public  auction,  and  that  due  notice 
of  the  intend.ed  sale  be  given  by  public  advertisement  in  some  local  news- 
paper, and  ia  some  public  journal  or  newspaper  specially  relating  to 
-mining  companies  for  two  successive  weeks  before  the  sale. , 

The  rest  of  the  Stannaries  Act,  1869,  is  taken  up  with  pro-  Other  pro- 
Tisions  as  to  the  procedure  in  the  Stannary  Courts,  including  stannaries 
provisions  as  to  the  winding-up  of  the  mioing  companies  that  ^"'i  ■^^^^• 
are  subject  to  their  jurisdiction.     These  provisions,  together  with 
the  general  rules  and  orders  made  thereunder  of  the  28th  Sep- 
tember, 1870,  which  were  to  be  read  together  with  the  statute 
18  Yict.  c.  32,  and  the  Cojoapanies  Act,  1862,  furnished,  until 
recently,  a  complete  code  of  procedure  in  the  Stannary  Courts, 
together  with  the  mode  of  appealing  from  their  decisions  to  the 
Court  of  Appeal  in  London.     But,  as  already  poiated  out  in 
Chap.  VI.,  Sect.  5,  the  mode  of  procedure  iu  the  Stannary 
Courts,  and  upon  appeals  therefrom,  is  now  regulated  exclusively 
or  principally  by  the  Stannary  Procedure  New  Rules  and  Orders 
of  1876  and  the  Judicature  Acts,  1873—1875,  and  the  Appellate 
Jurisdiction  Act,  1876. 

In  Sayter  t.  Tucker  (w),  shares  in  a  cost-book  miae  were  Decisions 
held  not  to  be  withiu  the  Statute  of  Mortmain,  9  Geo.   2,  coft^-boof 
c.  36 ;  and  prior  to  the  Stannaries  Act,  1869,  it  was  held  in  ™™^^- 
Syhart  v.   Parker  (x),  that  unpaid  calls  could  not  be  made 
recoverable  as  a  debt ;  and  prior  to  the  same  act,  it  was  held 
in  a  case  of  Clarke  v.  Mart  [y),  that"  a  power-  in  co-adventurers 

(<)  I.  e.,  a  seven  days'  notice,  spe-  {x)  4  C.  B.,  N.  S.  209. 

oifying  objeot  of  meeting,  sect.  5.  (y)  6  H.  L.  C.  633. 

(«)  4K.  &J.  243. 
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GsAx.  X.     to  forfeit  the  shares  of  one  of  their  nuraber  for  non-payment 
^°^'    '       of  calls  was  not  necessarily  incident   to   a  mining  adventure 
conducted  on  the  cost-hook  principle ;  and  where  such  a  power 
existed  by  agreement  between  the  parties,  it  was  to  be  treated 
as  strictissimi  juris,  like  a  power  of  forfeiture  with  respect  to  an 
estate,  and  the  forms  to  be  observed  in  declaring  the  forfeiture 
must  have  been  strictly  pursued.     Where  an  agreement  to  work 
mines   on  the   cost-book  principle  had  been  entered  into  by 
several  persons,  the  written  statement  of  one  of  them  (made 
subsequently  to  the  date  of  the  agreement)  that  his  shares  were 
liable  to  forfeiture  on  non-payment  of  calls,  would  not  have 
affected  his  rights  under  the  agreement.     Therefore,  in  a  case 
where  A.,  B.,  and  C.  joined  in  a  mining  adventure  on  the  cost- 
book  principle,  as  recognized  in  Devonshire  and  Cornwall :  A. 
fell  into  arrear  with  his  calls :  notice  was  given  him  of  a  meet- 
iag  to  declare  his  shares  forfeited :  the  meeting  was  held,  but 
instead  of  his  shares  being  declared  forfeited,  a  resolution  was 
passed  granting  him  an  extension  of  time;  no  payment  was 
made,  and  no  further  notice  was  given,  but  a  fortnight  after  the 
extended  time  had  expired  the  shares  were  declared  forfeited : — 
It  was  held,  that  such  declaration  of  forfeiture  was  invalid  (2). 
Frosper  Com-        A  shareholder  in  a  Cornish  mine,  worked  on  the  cost-book 
'^^x^partT^'~  system,  relinquished  his  shares  ia  July,  1868,  and  paid  his 
Palmer,—        share  of  expenses  up  to  his  retirement.     In  August,  1869,  an 
linquishino-      Order  for  winding  up  the  company  was  made,  and  the  retired 
in  respect  of     shareholder  claimed  to  prove  as  a  creditor  for  the  whole  of  his 
the  stock  and   share  of  the  stock  and  plant.     The  assets  were  insufficient  to 
windmg^up.^  pay  the  creditors  of  the  company.     It  was  found  by  a  jury  that 
according  to  the  custom  of  Cornwall,  an  adventurer  in  a  cost- 
book  mine,  upon  relinquishing  his  shares  and  discharging  his 
proportion  of  the  liabilities  of  the  company  at  that  date,  was 
entitled  to  be  paid  his  share  of  the  then  value  of  the  stock  and 
plant,  and  that  such  share  was  due  to  him  immediately,  -and 
was  payable  within  two  years.     The  proof  was  admitted  {a). 

It  does  not  very  clearly  appear  how  far  (if  at  all)  the  last- 
mentioned  decision  is  affected  by  the  provisions  of  the  Stannaries 
Act,  1869  (sects.  21 — 23),  regarding  the  relinquishment  of  shares. 
But  if  the  case  is  still  good  law,  it  is  decidedly  better  to  rehn- 
quish  than  to  suffer  a  forfeiture. 

(z)  Clarke  v.  Hart,  6  H.  L.  C.  633 ;  [a]  In   re  Prosper  United  Mining 

5  Jur.,  N.  S.  447;  27  L.  J.,  Chano.       Co.,  Ex  parte  Palmer,  L.  E.,  7  Ch. 
615.  App.  286. 
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Sect.  5. — The  Property  of  Mining  Partnerships,  mid  incidentally    ■  Chap.  X. 
of  Mining  Companies.  ^'^'   ' 


AJl  partners  ill  mining  adventures  are,  of  course,  entitled  to  Shares  of 
the  mines  and  their  produce,  and  to  the  general  partnership  term^edby 
property,  in  the  several  proportions  which  have  been  respec-  agreement, 
tively  agreed  upon.     These  rights,  however,  are  subject  to  the 
claims  of  any  of  the  partners  in  respect  of  money  advanced  by 
them  for  the  prosecution  of  the  adventure,  or  on  any  other 
account  which  may  justly  render  them  the  creditors  of  the 
concern  (5).     It  is  a  general  rule  of  law,  that  every  creditor 
partner  has  a  specific  lien  for  his  debt  upon  the  partnership 
property  (c), — at  least,  as  against  the  non-creditor  partners. 

.  The  shares  of  every  trading  partner  constitute  personal  estate.  General  rule, 
and  devolve,  on  the  death  of  each  partner,  upon  his  personal  ^operty'is  ^ 
representativeSj  in  accordance  with  the  well-known  rule — Jus  personal 
accrescendi  inter  mercatores  locum  non  habet^    The  same  principles 
are  equally  applicable,  if  freehold  or  copyhold  estates  are  ac- 
qiiired  by  the  partners  out  of  the  common  funds,  when  the 
acquisition,  as  in  the  case  of  mines,  is  necessarily  connected 
with  the  nature  of  their  business,  or  the  lands  are  us^d  for  the 
ptirposes  of  the  society*     In  all  such  cases  the  executor  or 
administrator  wiU.  prevail,  ia  equity,  against  the  heir  at  \a.-w{d). 
Lands  also  acqiured  by  a  partner  from  his  private  resources  may 
be  declared  partnership  property,  and  will  become  personal  pro- 
perty, if  there  is  an  agreement  that  the  estate  shall  be  sold 
upon  the  dissolution  (e).     But  if  freehold  estate  is  acquired  by  Krstexoep- 
a  partnership,  even  out  of  the   funds  of  the   firm,  for  other    ^°°" 
purposes  than  those  of  the  firm,  and  as  a  simple  investment  (/), 
or  if  lands  are  declared  to  be  liable  to  partnership  purposes  for 
a  definite  period,  commensurate,  for  instance,  with  the  duration 
of  the  partnership  term,  and  the  purchase  monies  are  not  paid 
out  of  the  funds  of  the  firm,  but  from  what  is  brought  into 
the  common  stock  [g),  no  conversion  wOl,  on  a  dissolution,  take 
place,  unless  it  is  authorized  by  the  express  stipulation  of  the 
parties  (A).    There  is  no  survivorship  with  respect  to  partnership 
chattels,  even  at  law  (»'). 

(i)  In  re  The  G-erman  Mining  Co.,     -Euss.  &M.  49;  Phillips  v.  Phillips,  1 

24  L.  J.,  N.  S.,  C.  C.  41;  2  Eq.  Eep.      Myl.  &  K.  649;  Broom  v.  Broom,  3 
983.  Myl.  &  K.  443. 

[e]  West  V.  Skip,   1  Ves.  142;  Ex  (/)  BeU«.  Phyn,  7  Ves.  453;  Ean- 

parte  Ruffin,  6  Ves.  119.  daU  v.  Randall,  7  Sim.  271. 

[d)  Darby  v.  Darby,  3  Drew.  495;  [g]  Thornton  v.   Dixon,  3  Brown, 

25  L.  3.,  Ch.  371.  199;  Babnain  v.  Shore,  9  Ves.  500; 

(e)  Townshendi!.  Devaynes,  iMont.      Cookson  j).  Cookson,  8  Sim.  529.   , 
Part.   App.   96;   1   Eop.   Husb.   and  (A)  Ripley  v.  Waterworth,  7  Ves. 
Wife,   346,  n. ;   Crawshay  v.  Manle,      425;  2  Hot.  Supp.  57. 

1  Swanst.  521 ;  Selkrig  i>.  Davies,  2  (i)  Buckley  «;.«Barber,  6  Exch.  164 ; 

Dowl.  230;  Fereday  v.  Wightwick,  1.      20  L.  J.,  N.  S.,  Exch.  114. 

B.  P  P 
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■     Chap.  X.         If  real  estate  is  purchased  witH  tlie  funds  of  the  partnership, 
^^°^'  ®"      and  is  conveyed  to  one  of  the  partners  nnder  a  specific  agree- 


ners, 


Second  excep-  meht  that  the  estate  shall  be  his  own,  subject  to  the  payment  of 
*^°^'  the  purchase  money  to  the  firm,  the  lands  -will  become  the 

separate  property  of  the  partner  acquiring  them,  and  subject  to 
the  usual  incidents  {k) ;  but  in  the  absence  of  any  such  specific 
agreement,  if  lands  or  miaes  are  acquired  iu  the  name  of  one 
partner  only,  he  will  be  held  to  be  a  trustee  for  himself  and 
his-  co-partners  according  to  his  and  their  respective  iuterests 
ia  the  concern. 
Forsier  v.  Thus,  John  Biordon  and  three  other  persons  were  partners, 

^pBfySg  conducting  the  business  of  the  Commercial  Bank,  at  Newcastle, 
the  general  in  the  year  1790.  In  June,  1790,  a  lease  of  a  colliery,  called 
partner  is  a  Hebbum,  was  granted  to  Burden  and  three  other  persons, 
w!S^seif*and  ^^^T^^^^,  "Wade,  and  Wren,  for  thirty-one  years  as  tenants  in 
his  oo-part-  common,  in  equal  fourth  parts.  Burdon  died  in  1792,  and  a 
biQ  was  filed, by  two  of  his  bank  co-partners  against  his  exe- 
cutors, praying  that  it  might  be  declared  that  he  took  and  held 
his  one-fourth  part  of  the  colliery  on  account  of  himself  and  the 
bank  partners,  and  for  an  assignment  of  the  share  accordingly. 
Several  letters  and  accounts  were  produced  as  evidence  to  prove 
that  he  had  considered  himself  as  holding  this  share  in  trust  for 
himself  and  the  other  bank  partners.  Lord  Alvanley,  M.  R., 
decided  that  such  a  partnership  in  the  share  had  been  fully 
proved ;  and  that,  as  there  was  a  sufficient  declaration  of'  trust  in 
writing  to  satisfy  the  seventh  section  of  the  Statute  of  Frauds, 
Burdon  must  be  declared  a  trustee  for  himself  and  the  other 
partners  of  the  bank.  The  case  was  afterwards  argued,  on 
appeal,  before  Lord  Eosslyn,  who  also  held,  that  a  pao^nership 
in  the  fourth  share  had  been  distinctly  proved;  and  that,  as 
partners,  the  parties  were  entitled  to  the  coUiery  without  refer- 
ence to  the  Statute  of  Frauds  {I).  He  observed,  there  was  merely 
an  agreement  to  share  profit  and  loss  in  the  trade  of "  a  eolHeiy^ 
which  did  not  at  all  affect  the  ownership  of  the  land,  which  is 
often  carried  on  for-  a  great  nimiber  of  years  without  any  estate 
in  the  land  given  to  those  who  are  to  share  the  profits.  It  was, 
therefore,  merely  the  case  of  an  engagement,  which  might  or 
might  not  be  within  the  fourth  section  of  the  statute ;  and  this 
particular  case  was  not  even  within  the  fou2^;h  section,  because 
it  was  to  be  executed  immediately.  But  such  agreements  might 
be,  and  were  daily,  proved  for  and  against  the  parties  entering 
into  them  by  any  fair,  competent  and  credible  evidence — papers 

(k)  Smith  V.  Smith,"5  Ves.  189.  (l)  See  Dale  v.  Hamilton,  5  Hare, 

369;  16  L.  J.,  N.  S.,  C.  C.  126,  397. 
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unsigned,  not  in  the  form  required  by  the  statute,  were  the  best      Chap.  X. 

species  of  evidence ;  parol  declarations  were  admissible,  and,  if  ' 

clear,  consistent  and  intelligible,  would  prevail  {m). 

It  has  also  been  held,  that  if  the  renewal  of  a  lease  has  been  Renewed 
obtained  by  any  of  the  partners,  with  a  view  to  preclude  any  partnership 
other  partners  from  sharing  in  the  benefit  of  the  renewal  and  in  Property, 
contemplation  of   a  dissolution,  the  lease  renewed  under  such 
circumstances  of  bad  faith  will  be  considered  as  having  been 
obtained  in  trust  for  the  existing  partnership. 

In  the  case  referred  to,  the  plaintiff  and  defendant  had  been  Featherstm- 
partners  at  will  in  the  manufacture  of  glass,  and  in  a  freestone  Femoick. 
quarry.  The  defendant's  son  was  afterwards  admitted  into  the 
partnership,  and  he  and  his  father  obtained  a  renewal  of  the 
lease  in  their  own  names  only,  and  without  communicating  the 
fact  to  the  plaintiff,  who,  on  the  same  day^i  received  notice  of 
their  intention'  to  dissolve  the  partnership.  Sir  ^William  Grant, 
M.  E.j  said,  it  was  clear  that  one  partner  cannot  treat  privately, 
and  behind  the  backs  of  his  co-partners,  for  a  lease  of  the 
premises  where  the  joint,  tcade  was  carried  on,  for  his  own 
individual  benefit ;  if  he  does  so  treat,  and  obtaias  a  lease  ia  his 
own  name,  >  it  is  as  a.  trust  for  the  partnership,  and  that  the  re- 
newal must  be  held  to  have  been  so  obtain  ed.(w). 

In  another  case,  six  persons  eairied  on  coal  mines,  as  partners,  cugg  v.  Msk- 
from  the  year  1828,  under  a  lease  granted  to  aU  of  them  for  """*' 
twenty-one  years.  In  1836,  one  of  the  partners  died,  and  his 
widow,  the  administratrix,  became  a  partner,,  and  so  continued 
tUl  the  expiration  of  the  lease  in  1849.  In  1845,  two  of  the 
partners  had  obtained  on  their  own  account,  and  without  notice 
to  the  other  partners,  a  reversionary  lease  of  the  mines.  In 
May,  1849,  these  two  dissolved  the  partnership  i  by  writteii 
notice,  and  called  for  a  sale  of  the  common  stock.  On  a  bill 
being  filed  by  the  widow,  it  was  held,  that'  she  had  an  interest 
in  the  renewed  lease,  and  a  receiver  of  her  share  was  appointed  (o). 

It  was  .stated  in  the  argument  in  the  above  case,  that  there 
was  no  concealment  from  the  lessor,  and  that  he  refused  to 
treat  with  ;the  defendants  ^except  for  an  exclusive  grant  to 
themselves.  ■ 

But  when  there  has  been  no  specific  stipulation  as  to  what  Eene-wed 
constitutes  partnership  property,  and  there  have  been  no  acts  ^ot  p^ner^ 
from  which  any  contrary  intention  might  be  presumed,  the  ship  property- 
partners  will,  on  dissolution,  preserve  the  property  they  have 

[m)  Porster  »."Hale,  3  Ves.  696;  £i  '  17  Ves.  298.    'See  Pitt  i>.  Willianis,  2 

Ves.  308.,    See  also  Norway  «.  Eawe,      Ad.  &■  Ell.  419.       .      .■     ,, 

19  Tea.  158.  [o]  Clegg  v.  Ksh-wiok,   19  L.  J., 

(«)  reatherstonliaugh  w.    Fenlriolf,  N.  S.,'C.  C.-49;  ,1  Mao.  &  G.  294. 

pp2 
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Chap.  X. 
Sect.  8. 


Barlcas. 


Delay  a  bar 
to  relief, — 

Clegg  v.  M- 
inondson. 


respectively  trougtt  into  the  joint  concern,  and  any  renewal  of 
a  lease  in  the  name  of  the  original  lessee  will  be  -for  his  own 
benefit. 

A  lessee  was  entitled  to  two  seams  of  coal,  called  the  upper 
and  lower  seams,  and  took  his  coUiery  agent  or  viewer  into 
partnership  for  the  purpose  of  working  the  upper  seam,  as  a 
distinct  concern.  There  were  no  articles  of  partnership.  About 
three  years  afterwards,  the  lease  expired,  and  the  lessee  procured 
a  renewal  of  the  lease  in  his  own  name,  as  before.  The  partner- 
ship continued,  and  both  partners  incurred  a  large  expenditure, 
from  the  commencement  of  the  partnership,  in  works  for  the 
upper  seam,  and  also  in  sinking  9,  pit  for  other  coal,  which  was 
only  just  completed  when  the  lessee  filed  a  bUl  for  dissolution, 
and  claimed  the  exclusive  benefit  of  the  lease.  The  other  partner 
stated,  in  his  answer,  that  he  incurred  the  expenditure  on  the 
faith  that  the  partnership  was  to  continue  during  the  renewed 
term,  as  well  as  for  the  first  term,  unless  dissolved  by  consent. 
But  he  could  not  prove  any  agreement  to  this  efEect;  and  it  was 
therefore  held,  that  the  lease  did  not  form  part  of  the  partner- 
ship property  {p), 

In  taking  the  accounts  in  the  above  case,  it  was  held,  on  the 
appeal,  that  the  stock  and  plant  were  not  to  be  taken  at  a  valua- 
tion, as  belonging  to  a  going  concern,  but  sold;  as  the  plaintifE 
was  not  bound  to  carry  it  on.  It  was  also  declared,  that  the 
defendant  was  entitled  to  an  allowance  for  the  expenditure  in 
\  sinking  the  new  pit,  which  was  for  the  benefit  of  the  lessee- 
partner,  and  who  was  considered  to  have  had  sufficient  knowledge 
of  the  expenditure  and  of  its  purpose. 

In  these  cases,  as  in  many  others,  any  undue  or  unreasonable 
delay  will  operate  as  a  bar  to  equitable  relief. 

Several  partners  had  worked  coal  mines  in  freehold  and  copy- 
hold lands  under  two  leases.  In  1818,  an  agreement  was  made 
between  the  surviving  lessees  under  both  leases,  to  become  part- 
ners for  the  residue  of  the  term  granted  by  the  freehold  lease, 
viz.,  to  November,  1831;  with  stipulations,  that  any  new  or 
renewed  lease  of  any  of  the  mines  of  the  township,  procured  by 
any  one  or  more  of  the  partners,  should  enure  for  the  benefit  of 
aU  of  them,  and  against  the  introduction  of  new  partners,  except 
by  way  of  purchase.  In  1825,  the  lessor  procured  a  grant  of  a 
reversionary  lease  of  the  copyhold  mines  in  the  township  for 
twenty-one  years,  and  in  1829  he  assigned  it  to  some  of  the 
partners  in  exclusion  of  others,  with  a  stipulation  that,  if  he  and 
the  leasees  should  not  agree  for  the  renewal  of  the  freehold  lease, 

{p)  Burdon  ».  Baxkas,  3  Gife..4I2;  31  L.  J.,  C!h.  821- 
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he  -would  not  allow  those  freehold  mines  to  he  worked  until  after     Chap.  X. 
the  expiration  of  the  lease  of  1825,    In  1837,  he  granted  a  lease        ^°^'  ^' 
of  some  other  mines  in  the  township  to  one  of  the  partners  under 
the  agreement,  and  to  another  person,  for  twenty-one  years. 
These  mines  were  worked  hy  the  two  lessees  as  a  distinct  colliery 
tiU  the  year  1841  under  the  name  of  the  BankweE  colliery, 
when  they  ceased  to  he  worked  on  account  of  the  stipulation  of 
the  agreement  of  1818  heing  enforced  by  the  other  partners. 
They  were  not  worked  again  tiU  the  partnership  agreement  was 
assumed  to  have  expired;  and  their  profits  down  to  1841  were 
brought  into  the  partnership  accounts.    In  1846,  nearly  all  the 
original  partners  had  died.     There  had  been  yarious  sales  and 
other  dcYolutions  of  shares,  and  the  partnership  was  numerous. 
The  afEairs  of  the  partnership  had  been  long  managed  by  some 
of  the  partners,  ia  exclusion  of  others.     In  1846,  when  the  lease 
of  1825  had  expired,  the  five  then  managing  partners  deter- 
mined to  dissolve  the  partnership,  and  to  exclude  the  others  from 
any  share  in  any  new  lease.     This  was  known  to  one  of,  the 
other  partners,  who  was  a  plaintiff,  in  June,  1846,  and  who 
objected,  but  only  proposed  the  addition  of  himself.      The 
managing  partners  contended  that,  since  the  termination  of  the 
lease  of  1810,  the  partnership  had  subsisted  only  at  will;   and 
they  gave  notice  of  dissolution  for  the  30th  of  September,  1846. 
Meanwhile,  the  lessor  of  the  freehold  mines  had  acquired  a 
renewed  lease  of  the  copyhold  mines  for  twenty-one  years;  and 
the  five  managing  partners  had  agreed  with  the  same  lessor  fbr 
a  new  lease  of  both  the  freehold  and  the  copyhold  mines,  in- 
cluding the  Bankwell  colliery,  for  a  further  term  of  twenty-one 
years.   They  issued  notices  to  the  other  partners  of  their  intention 
to  bid  for  the  stock  at  the  partnership  sale,  and  the  principal 
part  of  it  was  purchased  by  them.     Accounts  and  releases  were 
tendered  to  the  other  partners,  who  declined  both.     The  new 
lease  was  soon  afterwards  executed,  and  the  mines  were  worked 
by  the  five  partners  till  the  year  1855,  when  some  of  the  ex- 
cluded partners  filed  a  bill  in  Chancery.    The  plaintiffs  had 
always  insisted  on  their  rights,  but  had  not  taken  any  step  for 
enforcing  them  till  that  time.     It  was  held,  that  the  new  lease 
was  taken  in  trust  for  all  the  partners,  but  that,  having  taken 
no  active  proceedings  for  so  many  years,  the  excluded  partners 
were  precluded  from  any  equitable  reKef .    No  weight  was  given 
to  the  fact  of  the  partnership  haying  subsisted  at  will. 
Turner,  L.  J.,  said, — 

It  was  more  diffioult  for  managing  partners  than  for  ordinary  partners 
to  secure  the  benefit  of  a  new  lease  to  the  exclusion  of  co-partners,  and 
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Chap.  X.      the  oommunicated  intention  to  apply  for  a  new  lease  would  jiot  have  that 
Sect.  6.       effect.    In  considering  the  delay  and  the  acquiescence,  the  nature  of  the 

right  and  of  the  property  was  to  be  regarded.     It  was  a  constructive  not  a 

direct  trust,  and  the  property  was  subject  to  extraordinary  contingencies, 
and  could  only  be  made  productive  by  a  large  and  uncertain  outlay;  and 
the'  rules  as  to  direct  trusts  and  ordinary  property  did  not  apply.  It  had 
been'shown,that  the  mines  had  not  been  explored  to  any  such  extent  as  to 
render  their  value  certain,  that  faults  had  been  met  with,  and  the  expense 
,increased.  If  a  ruinous  expenditure  had  rendered  the  mines  unproduc- 
tive, the  plaintiffs  would  have  made  no  claim.  Should  they  in  justice  be 
allowed  to  reap  the  benefit,  when  they  could  not  have  been  made  liable  to 
the  loss?  It  was  true,  the  expenditure  had  been  more  than  met  by  the 
profits,  but  these  belonged  to  the  lessees,  uiiless  the  plaintiffs  were  entitled 
to  share  in 'them;  which  was  the  question  in  dispute  (j). 

Delay  excused      But  when  a  partner  is  improperly  kept  in  ignorance  of  events 
knowledge,—  that  are  passing,  delay  will  be  no  bar  to  relief. 
cements  v.  ^  lead  mine,  called  Settlingstones,  was  worked  by  two  part- 

ners, who  were  brothers,  under  a  lease  for  twenty-one  years, 
which  eipired  in  1845.  The  mine  was  then  worked  by  them  as 
yearly  tenants.  One  of  the  partners  died  in  1847,  and  the  other 
only  worked  the  mine  so  as  to  keep  it  going.  No  claim  was 
made  by  the  representative  of  the  deceased  partner.  In  1850, 
the  lessor  gave  notice  to  the  surviving  partner  to  quit,  on  the 
ground  of  insufficient  work.  Before  the  day  of  notice  arrived, 
or  soon  after,  he  negotiated  an  agreement  vdth  the  lessor  for  a 
new  lease,  on  new  terms;  and  he  worked  the  mine  on  his  own 
account  till  the  close  of  the  year  1853,  when  he  died.  In  1851, 
a  son  and  legatee  of  the  first  brother  had  filed  a  bOl  for  the 
administration  of  his  father's  estate,  and  praying  that  the  mine 
might  be  worked  under  the  direction  of  the  Court.  An  answer 
was  put  iQ,  from  which  it  appeared  that  frequent  applications 
had  been  made  for  an  account  and  refused.  All  further  pre 
ceedings  were  stayed  by  an  order  of  Court.  In  1854,  the  son 
sold  his  interest  to  the  plaintiff,  who  immediately  filed  another 
bOl  to  establish  his  claim  to  a  share  in  the  mine.  It  was  held 
by  Eomilly,  M.  E..,  that  the  plaintiff  was  bound  by  the  acqui- 
escence of  his  vendor.  But  this  decision  was  reversed  on  appeal. 
It  was  there  held,  that  the  conduct  of  the  continuing  partner 
precluded  the  notion  of  acquiescence,  and  that  he  was  boimd  to 
disclose  every  fact  which  might  enable  the  representative  of  the 
deceased  partner  to  exercise  a  sound  discretion  as  to  the  course 
to  be  pursued,  and  that,  having  been  kept  in  ignorance,  the 
testator's  interfest  in  the  mine  did  not  cease  at  his  death  (r). 

Unfair  revival      There  is,  On  the  other  hand,  or  rather  used  to  be,  hardly  any 
of  abandoned  ...  «.  .      ,i         .-i     ,      »         , 

rights,  where    ™°^^  common  Occurrence  m  nunmg  affairs  than  that  of  partners 

.     (?)  Clegg  V.  Edmondson,  22  Beav.  (r)  Clements  v.  Hall,  24  Beav.  333; 

125;  8  De  G.,M.  &  G.  787;  26  L.  J.,      2  De  G.  &  J.  173;  27  L.  J.,  Ch.  349. 
Oh.  673. 
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ceasing  to  contribute  to  the  working  costs,  and  remaining  quite     Chap.,X. 
passive  to  the  fortunes  of  the  concern,  so  long  as  it  remains  un-        ^™'   ' 


productive  or  unpromising,  and,  as  soon  as  the  adventure  begins  ™™^g  ^^- 
to  be  successful,  then  urging  their  claims  to  share  in  the  profit  prosperous, 
as  partners. 

In  a  case  decided  by  Lord  Eosslyn  (s),  the  plaintiff  and.  Smhousev 
defendant  had  been  partners  in  a  coal  mine,  under  a  lease, 
with  a  right  of  renewal.  The  renewal  was  obtained,  and  the 
mine  worked,  by  the  defendant  alone,  and  the  bill  was  dis- 
missed, on  the  ground  that  the  plaintiff  having  waited  till  the 
concern  appeared  by  the  property  embarked  in  it  by  the  defen- 
dant to  be  profitable,  keeping  aloof  while  it  was  hazardous,  had 
lost  the  equity  he  had  by  the  renewal  of  his  partner. 

Lord  Eldon,  ia  oommentiag  upon  this  case,  said  it  involved 
a  doctrine  with  regard  to  mining  concerns,  upon  which  at  least 
the  Court  would  not  refuse  to  act  without  great  consideration. 
Speculations  of  that  nature  were  very  hazardous.  There  were 
persons  who  would  stand  by,  see  the  expenditure  incurred — if 
it  turned  out  profitable,  would  set  up  their  claim — if  otherwise, 
would  have  nothing  to  do  with  it — and  ■  it  deserved  great  con- 
sideration whether  the  Court  would  interpose,  even  by  decree, 
much  less  on  motion  (t). 

There  seems  to  be  no  doubt  that  the  possession  of  the  legal  No  preference 
estate  would  make  no  difference  iu  such  cases,  and  that  the  theferafestate 
Court  would  iaterf  ere  against  even  the  legal  owners  who  had  even,  in  such  a 
not  participated  ia  the  expenditure,  and  would  declare  such 
owners  trustees,  as  to  the  whole  estate  vested  in  them,  for  those 
adventurers  who  have  carried  on  the  mining  operations  («). 

A  similar  doctrine  ^  has  even  been  maintained  at  law.  An  Adair  y. 
estate  was  sold  at  a  remote  period  with  a  reservation  of  coal  "■''''"' 
mines ;  they  were  reserved,  because  no  one  would  give  anything 
for  them.  The  apphcatioa  of  machinery  at  length  rendered 
them  available,  and  the  owner  of  the  surface  worked  the  coals 
after  an  enormous  expense,  and  then  the  other  party  came 
fofward.  Upon  the  trial  of  the  issue,  which  seems  to  have  been' 
directed  by  the  Court  of  Chancery,  it  was  strongly  impressed  on 
the  jury  by  Mr.  Justice  BuHer,  that  as  the  proprietor  had  stood 
by  during  the  whole  of  the  expenditure,,  a  grant  should  be  in- 
ferred (a;). 

Lord  Eldon,  however,  though  admitting  the  great  knowledge 
of  Mr.  Justice  Buller  with  respect  to  mining  concerns,  held  the 

(«)  Senhouse  v.  Christian,  cited  19  {u)  Forster  i>.  Hale,  supra. 

Ves.  157,  169.  '  {x)  Adair  v.  Shaftoe,  cited  19  Ves. 

{t)  19  Ves.  159.  156. 
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Chap.  X.     direction  to  be  wrong  (?/).     The  circumstances  of  tliis  case  are 

"  not  fully  detailed.     But  the  direction  of  the  learned  judge  was 

probahly  considered  bad  on  the  general  ground  of  there  being 
an  insufficient  adverse  possession  against  the  owner  of  the 
mines  (s).  But  the  case  is  different  when  a  person  is  originally 
a  trustee  for  himself  and  others  claicning  interest  in  the  pro- 
perty. The  legal  estate  vested  in  him  may  not  be  presumed  to 
have  passed  from  him.  This  would  require  a  possession  of  the 
cestuis  que  trust  for  twenty  years,  without  any  formal  recog- 
nition of  the  title  of  the  trustee.  If  'such  a  possession  has  even 
subsisted  for  that  period,  it  will  be  insufficient,  if  the  acts  of 
ownership  can  be  properly  referred  to  the  acquisition  of  an  eqidt- 
able  estate  only,  or  did  not  necessarily  demand  an  investigation 
of  the  title  (a).  It  can  only  be  contended  that  the  conduct  of  the 
trustee  has  induced  a  sacrifice  of  his  beneficial  interest  ia  the 
particular  share  to  which  he  was  originally  and  absolutely  en- 
titled. With  that  interest  must  also  fall  his  right  to  hold  the 
legal  estate ;  and,  under  proper  circumstances,  it  is  conceived, 
that  there  can  be  no  difficulty  in  holding  the  owner  of  the  legal 
estate  to  be  a  trustee  for  those  who  have  exclusively  persevered 
in  the  enterprise. 

In  a  late  case,  it  was  provided  in  the  deed  of  settlement  of  a 


delay  with"  mining  company,  that  if  the  original  capital  was  insufficient, 
full  know-  the  directors  should  call  on  the  proprietors  to  meet  and  propose 
an  increase  of  shares,  or  some  other  adequate  means,  and  that 
if  any  instalments  should  not  be  paid  within  fourteen  days,  the 
shares  should  be  forfeited.  In  1826,  the  proprietors  held  such 
a  meeting,  and  decided,  that,  instead  of  making  new  shares,  the 
instalments  on  the  old  shares  should  be  raised.  A  proprietor 
disputed  the  right  to  call  for  these  instalments,  and  refused 
payment,  offering  to  sell  his  shares  at  a  certain  price  to  the 
directors,  who  declined  them.  This  negotiation  ended  in  July, 
1827.  In  July,  1828,  the  directors  ordered  notice  to  be  given  to 
the  proprietor  that  his  shares  were  forfeited.  A  correspondence 
followed  between  the  secretary  and  the  solicitor  of  the  proprietor 
respecting  the  sale  of  the  shares,  which  ended  in  September, 
without  effect.  No  further  communication  occurred  till  No- 
vember, 1837.  The  mines  had  been  very  unfortunate  till  the 
year  1836,  when  they  improved,  and  soon  became  very  pro- 
ductive. The  affairs  of  the  company  had  during  its  difficulties 
been  very  loosely  managed,  and  a  large  arrear  of  instalments  on 

Ibid.  (a)  Doe  d.  Qrosvenor  v.  Swymmer, 

z)  Seaman  ».  Vaudrey,  16  Ves.  390.       1   Lord  Ken.  385.     See  also  Doe  rf, 

Milner  v.  Brightwen,  10  East,  683. 
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the  shares  of  a  contimiiag  partner  had  never  been  paid.     In      Chap.  X. 
Novemher,  1837,  the  excluded  proprietor  claimed  his  shares,  and,  '. 


on  refusal,  he  filed  a  hill  to  recover  them.     But  his  biU  was 

dismissed.     The  judgment  was  not  founded  on  the  conduct  of 

the  directors,  hut  on  the  time  of  the  institution  of  the  suit. 

Knight  Bruce,  Y.-C,  said,  that  the  property  was  a  mineral 

one,  of  a  mercantile  nature,  suhject  to  great  fluctuation  and 

many  risks,  requiring  sudden  outlays,  producing  great  profits 

in  one  year,  and  iuvolving  great  losses  ia  the  next.     Of  all 

properties,  it  most  required  the  parties  to  be  vigilant  and  active 

upon  their  rights.    Aiter  a  struggle  with  years  of  losses,  a  profit 

at  last  arises.    Some  parties  had  been  found  to  contribute  funds, 

but  for  niae  years  the  plaiatifE  rendered  no  -assistance,  and 

claimed  only  when  the  concern  was  prosperous.     This  chasm 

was  not  in  any  way  accounted  for.     There  was  no  allegation  of 

recent  discovery,  or  of  ignorance  of  what  was  going  on  (6). 

There  is  no  custom,  under  the  cost-book  system,  without  Sartx. 

express  stipulation,  or  apart  from  the  statute  before  mentioned,  delay  aooom- 

to  forfeit  shares  for  non-payment  of  calls.    A  lease  of  a  miae  in  pa^jej  ^y  ^^- 
11111  nil      peated  asser- 

Cumberland  had  been  procured  by  three  partners,  of  whom  the  tions  of  plaia- 

plaintifE  was  one,  and  it  was  agreed  to  work  it  on  the  cost-book       ^"^   ^' 

system,  as  recognized  in  Cornwall.    The  calls  of  the  plaintiff  not 

having  been  paid,  the  other  shareholders  declared  his  shares  to  be 

forfeited,  and  he  was  removed  from  the  management  of  the  mine. 

A  correspondence  ensued^  and,  at  last,  after  three  years  had 

elapsed,  he  filed  a  biU  for  a  dissolution  and  an  account,  and  for  a 

receiver  in.  the  meantime.    It  was  attempted  to  be  shown  by  the 

evidence  that  the  plaintiff  had  abandoned  his  shares,  but  without 

success.    Evidence  was  then  produced  on  both  sides  with  respect 

to  the  custom  of  forfeiture,  as  the  system  existed  in  Cornwall 

and  other  places.     It  was  clearly  held  at  the  Rolls,  as  well  as  in 

both  Courts  of  appeal,  that  there  could  not  be  such  a  forfeiture 

without  a  special  provision  to  that  effect  in  the  cost-book,  or 

deed  of  settlement,  signed  by  aE  the  original  partners.     It  was 

remarked  by  Turner,  L.  J.,  that  the  evidence  for  the  defendants, 

which  alleged  the  general  custom,  did  not  distinguish  between 

custom  acting  by  itself,  and  custom  aided  by  agreements — and . 

that  the  practice  of  the  Stannaries  Court,  in  which  the  course 

was  not  to  declare  a  forfeiture  for  unpaid  calls,  but  to  sell  only 

as  many  shares  as  sufficed  for  the  calls,  and  give  the  surplus  to 

the  defaulters,  strongly  confirmed  that  distinction. 

It  was,  however,  held  at  the  RoUs,  that,  as  there  was  no 

(J)  PreiidergaBt».  Tnrton,  1  Tou.  &  CoU.  C.  C.  98;  H  L.  J.,  N.  S„  C.  C.  22. 
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Chap.  X.  specified  term  of  partnership,  there  was  a  right  to  dissolve  it  at 
^^^-  ^-  any  time,  and  that  the  defendants  had  ia  effect  declared  'the 
partnership  to  he  dissolved  by  notice.  The  Master  of  the  Rolls 
said,  if  the  plaintiff  had  insisted  on  sharing  in  the  concern  till 
it  was  completely  wound  up,  it  would  be  difficult  to  deny  his 
right  to  an  account  of  subsequent  profits.  But  he  was  not 
permitted  to  play  fast  and  loose.  The  lapse  of  time  would  have 
been  a  sufficient  bar  to  specific  performance,  and  the  case  was 
much  stronger  in  mining  adventures.  Accordingly,  the  part- 
nership was  declared  to  be  dissolved  on  the  day  of  notice,  and 
the  rights  of  the  plaintifE  were  directed  to  be  ascertained  at  that 
time.  It  was  also  held,  that  the  possession  of  the  legal  estate 
did  not  entitle  him  to  any  particular  benefit.  But  this  decision 
was  reversed  on  appeal.  Both  the  judges  of  appeal  laid  stress 
on  the  legal  estate  of  the  plaintiff. 
Turner,  L.  J.,  also  said, — 

The  decree  below  seemed  to  have  proceeded  on  the  ground  that,  no 
time  being  limited  for  the  duration  of  the  adventure,  the  defendants  had 
full  power  to  determine  it,  and  that  it  was  determined  by  the  declaration 
of  forfeiture.  But  the  object  of  the  declaration  was  to  determine  the  ad- 
venture, not  as  to  all,  but  as  to  the  plaintiff  alone,  entithng  the  defendants 
to  his  share.  Assuming,  however,  that  the  declaration  of  forfeiture 
worked  a  dissolution,  it  did  not  follow  that  the  defendants  were  entitled 
to  take  the  plaiatiff's  shate  at  its  then  value.  In  ordinary  cases  disso- 
lution was  followed  by  winding  up.  No  partner  was  entitled  to  take  the 
share  of  another  at  its  then  estimated  value,  and,  without  going  so  far  as 
to  hold  mining  adventures  as  altogether  trading  partnerships,  there  was 
not  so  great  a  difference  as  to  entitle  the  defendants  so  to  take  the  shares. 
In  the  absence  of  special  provision,  the  partners  cannot  take  the  law  into 
their  owa  hands,  as  against  defaulters.  Eesoit  must  be  had  to  a  Court 
of  justice.  Possibly  the  course  adopted  in  the  Stannaries  Court  might 
prevail,  but  each  case  would  depend  on  its  own  facts.  He  distinguished 
the  case  from  that  of  Prendergast  v.  Turton.  It  was  declared  that  the  adven- 
ture was  determined ;  that  an  account  be  taken  of  expenditure  and  profits, 
and  the  sums  contributed  by  all;  that  the  plaintiff  must  allow  to  the 
defendants  interest  at  61.  per  cent,  upon  the  excess  of  their  expenditure 
beyond  their  proper  proportion ;  that  he  must  not  dispute  any  bond  fde 
expenditure  of  the  defendants ;  that  he  must  undertake  to  bear  his  share 
of  the  expenditure ;  that  a  receiver  and  manager  be  appointed,  and  the 
question  of  sale  reserved  till  the  accounts  were  taken  (c). 

This  decree  was  aflBrmed  by  the  House  of  Lords  {d). 
Consequences  In  cases  arising  under  regular  deeds  of  settlement  or  of  part- 
forfeiture  of  nership,  with  proper  clauses  of  forfeiture,  or  where,  as  imder 
the  statute  in  that  behalf  hereiabefore  mentioned,  there  exists 
a  statutory  power  of  forfeiture,  there  can  be  no  doubt  that  if 
the  provisions  of  the  deed  or  of  the  statute  are  in  that  respect 
well  observed  on  the  part  of  the  contiuuiag  partners,  a  declara- 

(c)  Hart  V.  Clarke,  24  L.  J.,  C.  C.  [d)  Clarke  ».  Hart,  6  H.  L.  Cas. 

137;  6  De  G.,  M.  &  G.  232.  633;  19  Beav.  349;  27  L.  J.,  Ch.  G16. 
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tion  of  f orleiture  ■would  be  conclusive  {e).     But,  in  other  cases,      Chap.  X. 
mucli  difficulty  often  arises.     It  has  been  seen,  that  a  renewed        ^°^"   "    ■ 
lease  procured  from  the  lessor  cannot  alter  the  rights  of  partners 
as  between  themselves — not  even,  if  the  preceding  lease  is  justly 
forfeited  for  manifest  breach  of  condition,  and  by  entry.     Each 
case  of  alleged  forfeiture  of  shares  will  depend  on  its  own  facts. 
So  far  as  it  may  depend  on  acquiescence,  it  may  be  maiataiaed  And  of  au 
generally,  that  if  the  conduct  of  the  defaulting  partner  has  been  abandonment 
such  as  fairly  to  lead  to  the  presumption  that  he  has  abandoned  of  shares, 
the  undertaking,  and  if  the  other  partners  have  been  careful  to 
act  upon  such  pr,esumption,  and  have  refrained  from  all  acknow- 
ledgment of  him  as  a  partner,  the  forfeiture  may  be  as  com- 
plete as  under  any  stringent  express  condition.     The  lapse  of 
time  will  be  a  necessary  ingredient  in  such  a  case.     But  in  the 
presence  of  actual  events,  it  is  probable,  that  the  time  requisite 
for  such  an  operation  might  be  much  limited.     On  the  other 
hand,  it  is  possible  to  conceive  so  general  an  apathy  in  the  part- 
nership, as  to  require  a  longer  interval  to  elapse  before  a  partner 
can  be  said  to  have  finally  abandoned  the  concern. 

An  abandonment  of  this  kind  is  not  strictly  a  forfeiture.  It 
arises  from  the  refusal  of  a  Court  of  equity  to  recognize  rights 
which  appear  to  have  been  deliberately  waived. 

"When  there  is  no  express  right  to  forfeit  shares,  and  the  Procedure, 
statutes  in  that  behalf  do  not  confer  any  statutory  right  of  '^liereno 
forfeiture  in  the  particular  case,  or  under  the  particular  circum-  feituxe,  or 
stances,  the  proper  course  for  repudiating  any  defaulting  partner  SiappUo^le  ^ 
is  to  file  a  bill  for  winding  up  the  concern  (/).    A  power  for     , 
the  continuing  partners  to  bid  at  the  sale  will  usually  be  given 
by  the  Court. 

If  partners  can  be  shown  to  have  withdrawn  from  a  concern  Agreements 
under  circumstances  which  would  seem  to  exhibit  an  intention  creator^ — 
to  defraud  the  creditors  of  the  continuing  partnership,  they  will  effect  of. 
still  be  liable ;  and  the  Court  will  either  direct  an  account,  or  an 
issue  at  law,  according  to  the  nature  of  the  case,  for  deterinining 
the  facts  {g). 

A  mining  partner  cannot  stipulate  in  a  partnership  deed  to 
give  his  co-partners  the  exclusive  benefit  of  a  miniag  lease,  in 
the  event  of  his  bankruptcy,  so  as  to  defeat  the  claims  of  his 
assignees;   notwithstanding  that  the  same  provision  may  be 

{e)  See  GOes  v.  Hutt,  3  Exch.  18;  L.  J.,  Ch.  317. 

18  L.  J.,  N.  S.,  Exch.  53.    See,  Ee  (/)  Clarfie  i).  Hart,  supra. 

The  North  Hallenbeagle  Tin  and  Cop-  Ig)  Anderson  v.  Maltby,  4  Bro.  423 ; 

per  Mining  Co.,  Ex  parte  Knight,  36  2  Yes.  jun.  244. 
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Chap.  X.     made  in  case  of  his  Toluntary  withdrawal,  and  that  his  share 

'— in  the  other  partnership  assets  may  not  he  affected  (h). 

It  has  heen  held,  that  the  purchaser  of  a  share  in  a  mining 
adventure  does  not  waive  objections  to  the  title  by  taking 
possession  of  the  property,  and  acting  as  a  partner,  when  the 
contract  stipulated  that  a  good  title  should  be  made  by  a  specified 
day,  and  it  appeared  to  have  been  the  intention  of  the  parties 
that  the  purchaser  should  immediately  have  the  possession  (i). 
Partnership  The  partnership  documents  are  the  joiat  property  of  all  the 
property  in.  partners.  When  they  are  delivered  up  for  examination  by  an 
agent,  by  direction  of  the  shareholders,  he  cannot,  as  a  partner, 
insist  on  their  being  returned  without  the  consent  of  the 
others  (k). 

In  a  suit  for  an  account  of  dues,  the  Court  will  not  order  the 
documents  to  be  produced,  on  notice,  in  the  absence  of  the  other 

partners  (l). 

— ♦ — 

Sect.  6. — The  Liabilities  and  Duties  of  Mining  Partners,  and 
incidental^/  of  the  Directors   and  Shareholders  in  Mining 
Companies. 
Having  thus  explained  the  manner  in  which  a  mining  part- 
nership or  company  may  be  formed  and  the  mutual  rights  and 
interests  of  partners  and  shareholders  to  and  in  the  mining  pro- 
perty, we  may  now  proceed  to  consider  the  liabilities  and  duties 
which  will  devolve  upon  persons  during  or  in  consequence  of 
the  subsistence  of  the  relation  of  partnership  or  quasi-partner- 
ship  between  them. 
Eaoli  partner       The  law  with  respect  to  the  liabilities  induced  by  individual 
himself  and     partners,   in  all  cases  of    partnership,   is   founded  upon  one 
his  co-part-      common  principle ;  and  having  once  ascertained  this  principle, 
its  appKcation  may,  in  general,  be  easily  determined.     This 
principle  may  be  thus  explained: — When  persons  agree  to  unite 
their  labour,  or  their  capital,  in  the  prosecution  of  a  common 
object,  and  as  a  trade,  it  becomes  necessary  for  the  effectual 
carrying  on  of  the  concern,  that  one  partner  should  be  allowed, 
without  the  express  consent  of  his  co-partners,  to  do  many  acts  of 
business  ^hich  may  bind  the  whole  firm.     This  authority  springs 
from  that  mutual  confidence  which  is  presumed  to  be  placed  by 
co-partners  in  each  other,  and  is  required  for  their  mutual  ad- 

[h)  Whitmore  v.  Mason,  2  Johns.  &  {I)  Lopes  v.  Deacon,  12  L.  J.,  N.  S., 

H.  204;  31  L.  J.,  Gh.  433.  C.  C.  311.     See  Marquis  of  Bute  i>. 

(i)  Stevens  v.  G-nppy,  3  Iluss.  171.  Stuart,  ibid.  140;  Taylor  v.  EundeU, 

(*)  Atwood  V.  Ernest,  13  C.  B.  881 ;  11  Sim.  391 ;  13  L.  J.,  N.  S.,  C.  C.  20. 

23  L.  J.,  N.  S.,  0.  P.  225. 
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vantage.  For  it  might  otlierwise  happen  that,  from  temporary  Chap.  X. 
ahsenee  or  disagreement,  and  many  other  causes,  the  business  of  ^™'  ' 
the  partnership  might  he  altogether  suspended,  and  eventually 
destroyed.  Such  powers  are  also  equally  necessary  for  the  pro- 
tection of  the  public,  who  cannot  be  expected,  in  every  case,  to 
transact  their  business  with  the  whole  collected  body  of  partners, 
both  visible  and  dormant;  and  who  are,  therefore,  entitled  to 
proper  facilities  ia  their  general  dealings  with  the  firm.  It  is 
obvious,  however,  that  there  must  be  a  limit  to  the  extent  of 
these  authorities,  and  that  the  public  cannot  be  entitled  to  pre- 
sume a  power  for  any  partner  to  do  any  act  which  he  may  think 
proper  for  the  welfare  of  the  concern,  but  which  was  clearly 
beyond  the  legitimate  scope  of  the  business. 

It  is  very  usual,  in  partnership  agreements,  to  introduce  Special  re- 
special  provisions  with  respect  to  the  extent  to  which  partners  agenoy°^° 
may  be  permitted  to  produce  a  general  liability.    These  stipula-*  good  between 
tions  will,  of  course,  be  binding  upon  all  the  members  of  the>  as  against 

partnership  (m).    But  if  any  of  those  terms  are  opposed  to  those  ^^^  persons 
^  -t  \  _  /  J  _  .         .  as  a  general 

general  doctrines  of  the  law  which  would  have  prevailed  in  the  rule. 

absence  of  special  agreement,  they  will  not  operate  to  bind  third 

persons,  imless  they  have  had  notice  of  the  existence  of  such 

arrangements  («) .    In  aU  other  cases,  the  limit  of  HabiHty  must 

with  respect  both  to  the  partners  themselves  and  the  public,  be 

determined  by  the  general  usage  of  trade  applicable  to  the  parti- 

cular  branch  of  industry/  in  tvMch  the  society  is  engaged.     An 

authority  for  one  partner  to  bind  another  will,  therefore,  in  all 

such  cases,  be  presumed  to  exist,  so  far  as,  by  the  general  usage 

of  persons  engaged  in  similar  pursuits,  such'  an  authority  has 

been  determined  to  be  necessary  for  effectually  conducting  the 

business  of  the  concern.     In  cases  where  usage  may  not  have 

established  any  particular  practice,  or  in  w'hich  the  custom  may 

be  doubtfiil,  it  will  still  be  necessary  to  recur  to  the  origiaal 

principle  upon  which  all    such    customs    are    founded — viz., 

whether  the  act  in  question  can  be  considered  to  be  necessary 

for  the  efficient  management  of  the  concern. 

It  may  frequently  happen,  however,  that  the  usage  in  any  Usage  regu- 

particular  pursuits  may  not  be  uniform  throughout  the  different  latmg  agency, 

districts  of  the  Mngdom.     With  respect  to  mines,  the  usage  is  for  consider- 

variahle  in  many  instances.    For  instance,  some  mining  districts  ^^^' 

have  adopted  what,  we  shall  presently  see,  is  the  general  rule  of 

law  upon  the  subject — ^that  no  partner  can  bind  the  firm  by 

(m)  Ridley  v.  The  Plymouth,  Devon      leyan  Newspaper  Association,  8  Com. 
and  Stonehouse  Baking  and  Grinding      B.  849. 

Co.,  2  Exch.  711;  Thompson  jj.  Wes-'  («)  South  Carolina  Bank  v.  Case,  8 

Bam.  &  C.  427;  2  Man.  &  R.  459. 
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Chap.  X. 
Sect.  6. 


As  a  general 
rule, — ^no  im- 
plied power 
to  draw  or 
accept  bills 
or  notes. 
DicJcinson  v. 
Valpy. 


negotiating  bills  of  exchange.  On  the  contrary,  in  other  places, 
and  particularly  in  the  coal  and  lead  districts  of  the  north  of 
England,  such  an  authority  has  been  sanctioned  by  long  and 
contiaued  custom.  The  question  of  usage,  therefore,  must  also 
be  considered  with  respect  to  the  particular  place  in  which  the 
mining  operations  are  carried  on.  Such  a  usage  may  also,  it  is 
presumed,  be  established  by  the  distinct  recognition  of  the 
partners,  which  may  amount  to  an  express  stipulation,  without 
reference  to  the  usage  of  any  district,  provided  the  written  terms 
of  the  society  do  not  prevent  its  adoption  (o).  But  in  aU  such 
cases  it  should  be  seen  that  the  particular  mode  of  transacting 
the  business  is  sufficiently  sanctioned  by  the  usage.  A  depar- 
ture from  the  usual  time  or  terms  of  credit,  or  an  extraordiaary 
exercise  of  any  authority  allowed  only  to  a  certain  ascertaaiied 
extent,  may  expose  the  creditor  acting  in  disregard  of  the 
•  custom  to  the  consequences  which  would  have  resulted  if  the 
custom  had  not  existed  at  aU. 

It  has  been  expressly  decided,  that  partners  in  a  mining 
adventure  cannot  bind  each  other,  or  authorize  others  to  do  so, 
by  drawing  or  acceptiag  bills  of  exchange,  or  by  giving  pro- 
missory notes,  in  the  absence  of  stipulation  oi:  usage. 

In  the  case  alluded  to,  the  plaintiff  was  the  indorsee  of  a  bill 
of  exchange,  or,  as  it  was  described  in  the  declaration,  a  pro- 
missory note.  The  defendant  was  a  member  of  the  Cornwall 
and  Devonshire  Mining  Company,  and  the  instrument  had  been 
drawn  by  the  agent,  and  accepted  by  the  secretary  of  the  com- 
pany, in  pursuance  of  a  resolution  of  the  directors.  No  deed  of 
settlement  or  co-partnership  was  produced.  It  was  observed  by 
Mr.  Justice  Bayley, — 

That,  upon  this  point,  the  only  question  ■which  cotild  be  submitted  to 
the  jury  was,  whether  companies  instituted  for  similar  purposes  ha,d  con- 
stantly been  in  the  habit  of  drawing  and  accepting  bills;  or  whether  it 
was  absolutely  necessary,  for  the  piirpose  of  carrying  on  the  concern,  that 
there  should  have  been  such  a  power.  There  was  no  evidence  that  such 
a  power  was  usually  vested  in  the  directors  of  other  companies,  or  that  it 
was  absolutely  necessary  for  the  purpose  of  carrying  on  such  a  concern. 
He  thought  such  a  power  was  not  necessary  for  that  purpose.  The  direc- 
tors of  such  a  company  ought  to  take  care  to  have  ready  money  to  ans;wer 
all  demands  upon  them.  If  they  had  not,  he  could  not  suppose  that  every 
person  who  becomes  a  shareholder  in  such  a  company  understands; that 
he  is  to  be  personally  liable  upon  a  bUl  of  exchange,  drawn  or  accepted 
by  a  director;  for  the  effect  of  that  would  be  to  authorize  the  directors  to 
pledge  the  credit  and  responsibility  of  the  individual  shareholders  to.  any 
extent.  If  that  was  not  the  understanding  of  the  shareholders,  the  direc- 
tors could  not  have  any  implied  authority  to  pledge  the  credit  of  the  other 
members  by  drawing  or  accepting  biUs.  The  directors  might  bind  them- 
selves personally,  and  pledge  theu:  own  responsibility,  but  not  that  of  the 
other  members. 


(o)  Ex  parte  Bonhoims,  8  Ves.  540 ; 
Ex  parte  Bowness,  2  Maul.  &  Sel.  484 ; 


Duncan  v.  Lowndes,  3  Camp.  478;.  Ex 
parte  Nolte,  2  G.  &  J.  295. 
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Mr.  Justice  Littledale  said —  Chai-.  X. 

Sect.  6. 

That  ■when  the  plaintiff  took  the  bill,  he  had  notice  on  the  face  of  it 
that  it  was  not  an  Ordinary  bill  of  exchange.  It  was  then  incumbent  on 
him.  to  inquire  whether  the  persons  who  drew  and  accepted  this  bill  had 
authority,  by  such  acts,  to  bind  the  defendant,  the  latter  not  appearing 
on  the  face  of  the  bUl  to  be  a  partner  with  those  persons.  In  the  case  of 
an  ordinary  trading  partnership,  the  law  implied  that  one  partner  had 
authority  to  biad  another  by  such  means,  because  it  was  necessary  for  the 
purpose  of  carrying  on  a  trading  partnership;  but  it  did  not  follow  that 
it  was  necessary  for  the  purpose  of  carrying  on  the  business  of  a  mining 
company.  One  of  several  persons  jointly  interested  in  a  farm  has  no 
power  to  bind  the  others  by  drawing  or  accepting  bills,  because  it  is  not 
necessary,  for  the  purposes  of  carrying  on  the  farming  business,  that  bills 
should  be  drawn  or  accepted  {p).  Even  if  that  were  necessary  for  the 
putpose  of  carrying'  on  a'  mining  concern,  though  not  for  the  purpose  of 
managing  a  farm,  it  was  incumbent  on  the  plaintiff  to  have  shown,  either 
from  the  very  nature  of  the  company,  that  it  was  necessary,  or,  from  the 
practice  in  other  similar  companies,  that  it  was  usual.  Besides,  this  was 
in  form  a  biLL  of  exchange,  drawn  by  the  company  upon  themselves. 
It  was,  therefore,  in  effect,  a  promissory  note.  He  thought  it  would 
require  more  evidence  to  show  that  the  directors  of  such  a  company  had 
power  to  bind  the  other  members  by  promissory  notes,  than  by  biUs  of 
exchange  {q). 

It  also  siifficiently;  appears  from  tlie  same  case  that,  when  an  Express 
authority  to  draw  or  accept  bills  of  exchange  cannot  be  implied  £1^^ 'must 
from  the  nature  of  the  business,  and  is  contrary  to  the  presump-  he  alleged  and 
tion  of  law,  it  will  be  incumbent  on  the  plaintiff,  in  any  action 
of  the  above  description,  in  which  the  particular  usage  of  trade, 
or  an  express  authority,  are  relied  upon,  to  prove  the  existence 
of  that  authority.     As  was  observed  by  Mr.  Justice  Bayley,  in 
order  to  establish  a  liability,  it  ought  to  have  been  made  out 
affirmatively,  on  the  part  of  the  plaintiff,  that  this  was  a  company 
in  which  the  directors  were  autTiorized  to  bind  the  other  members 
by  drawing  and  accepting  bills  (r). 

In  another  case,  the  partnership  deed  stipulated  that  the 
resident  managing  director  of  the  mine  should  employ  workmen, 
provide  materials  and  machinery,  and  direct  the  workings 
according  tb  the  terms  of  the  lease,  subject  to  instruGtions  from 
the  other  directors — ^that  he  should  transmit  monthly  accounts  of 
ores  raised,  sums  expended,  and  of  debts  and  liabilities,  and  should 
not  expend  or  engage  the  credit  of  the  company  for  any  sum 
beyond  50^.  in  any  oae  month,  without  express  authority  in 
writing  from  the  directors.  It  was  held,  that  the  manager 
could  not  bind  the  company  by  accepting  bUls  of  exchange  (s). 

{p)  Grreenslade  v.  Dower,  7  Bam.  &  (r)  See  Thicknesse  v.  Bronulow,  2 

C.  635;  1  Man.  &  R.  640.  Or.  &  J.  425. 

(a)  Diokuison  v.  Yalpy,  10  Bam.  &  (s)  Brown  -o.  Byers,  ,16  M.  &  W. 

C.  .128;    5  M.   Sc'U.   126;    Earl  of  252;  16  L.  J.,  ST.  S.,  Exch.  112.     See 

Maoolesfield  v.  Baddeley,  7  M.  &  "W.  Heraud  ».  Leaf,  5  Com.  B.  157;.  17 

570;  Thompson  v.  Universal  Salvage  L.  J.,  N.  S.,  0.  P.  57. 
Co.,  1  Exch.  694. 
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Chap.  X.         But  a  partner  may  be  laade  liable,  on  bills  of  exchange,  by 
his  own  conduct  in  any  particular  transaction.     Thus,  in  a  case 


Owen  T.  Vail 


^ster  —per-  "^^^^^^  the  defendant  and  three  others  had  agreed  by  parol  to 
sonal  liability  form  a  mining  company,  and  the  mine  was  carried  on  accord- 
acceptor,  not    ^^^Jt  ^  ^ill  drawn  on  the  company  was  accepted  by  him  as 

having  either  manager  in  his  own  name.  It  was  held,  that  he  was  liable  as  a 
implied  or  ex- 

press  power,     member  of  the  company,  although  he  professed  to  have  autho- 
rity which  he  did  not  possess  {t). 

A  bill  of  exchange,  directed  to  a  mining  agent,  who  was  also 
a  partner,  was  accepted  by  him  in  his  own  name,  by  procuration, 
on  behalf  of  the  company.  He  stated  at  the  time  of  acceptance, 
that  he  would  not  be  personally  bound.  He  had  no  power  from 
the  company  to  accept  bills.  It  was  held,  that  though  he  could 
not  accept  for  others,  he  bound  himself  as. principal  (ii). 

In  another  case,  where  the  agent  was  not  a  partner,  and  had 
not  signed  by  procuration,  but  only  for  the  company,  he  was 
held  to  be  personally  liable  {£). 
Browne  In  another  case,  it  was  stipulated  in  a  deed  of  partnership  of  i 

non^drawing    ^  coEiery'  company,  that  if  any  of  the  partners  should  for  any 
ornom-accept-  other  purpose  than  the  immediate  use  of  the  partnership  draw 
may  become'    Or  accept  any  bill  of  exchange  in  the  name  of  the  firm,  the 
du^t^^^"""^   others  might  dissolve  the  partnership.     There  were  also  other 
special  stipulations  for  increase  of  capital,  and  for  meeting  defi- 
ciencies by  contributions  from  the  partners.     The  solicitor  to 
the  firm  paid  some  partnership   debts  at    thS  request  of  the 
managing  partners,  and  on  their  promise  to  give  a  bill  in  the 
name  of  the  firm.     The  bUl  was  afterwards  given — and  the 
other  partners  had  full  previous  knowledge  of  the  intention  to 
raise  money.     It  was  held,  that  the  other  partners  were  liable, 
either  on  the  biU,  or  for  money  paid  to  their  use  {y). 

In  another  mining  ease,  the  deed  of  association  authorized 
the  directors  to  create  and  issue  new  shares.  They  borrowed 
money  to 'meet  bills  of  exchange  drawn  on  the  company  by 
their  agent  in  America.  In  an  action  for  this  loan,  it  a,ppeared 
that  one  of  the  shareholders  had  not  signed  the  deed,  nor  had 
done  any  other  act,  except  attending  a  special  general  meeting, 
at  which  resolutions  were  passed  relating  to  the  sale  of'  the 
mines,  in  order  to  provide  for  the  bills  of  exchange.  This  was 
held  to  be  sufficient  evidence  for  the  jury  to  fix  bim  with  the 


(<)  0-wen  V.  Van  XJster,  20  L.  J.,  («)  Mare  v.  Charles,  5  E.  &  B.  978; 

N.  S.,  0.  P.  61;  Healey  v.  Story,  3  25  L.  J.,  Q.  B.  119. 

Exch.  3.  (y)  Brown  v.  Kidger,  3  Hurl.  &  N. 

(m)  Nioholls  V.   Diamond,  9  Exch.  853;  28  L.  J.,  Exoh  66 
154;  23  L.  J.,  N.  S.,  Exch.  1. 
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liability,  and  that  his  attendance  showed  sufficient  authority  in     Gms.  X. 
the  directors  to  enter  into  the  contract  on  his  behalf  (s). 


A  notice  to  admit  a  bill  in  evidence  was  given  by  defendant 
partners.  The  biU  was  described  as  accepted  by  an  agent  for 
them.  It  was  held,  that  they  could  not  afterwards  dispute  the 
authority  of  the  agent  to  bind  them  (a). 

It  has  also  been  expressly  decided,  that  without  specific  sanc- 
tion there  is  no  power  to  borrow  money,  or  overdraw  bankers' 
accounts,  even  for  the  most  urgent  occasions  of  the  mine. 

A  mining  adventure  has  been  often  likened,  afe  to  liability,  to  Hawtayne  v. 
ships.     But  it  has  been  held,  that  no  sudden  emergency  wUl  u^pS.^ower 
give  any  implied  authority  to  an  aarent  to  raise  money  and  ™  ™^s  asent 
pledge  the  credit  oi  a  company  tor  its  re-payment.     Thus,  m  a  money  on 
case  in  Cornwall,  where  the  mining  wages  were  in  arrear,  and  ™°^^°'^^ 
the  workmen  procured  distress  warrants  on  the  materials  of  the 
mine,  it  was  held,  that  the  agent,  in  order  to  prevent  execution 
of  the  warrants,  had  no  right  to  borrow  ia  the  name  of  the 
company,  and  without  their  knowledge,  a  sum  for  payment  of 
the  wages,  and  that  the    company  were   not    liable  without 
express  authority.     It  was  contended,  that  the  agent  was  like 
the  master  of  a  ship,  who  had  an  implied  authority  to  borrow 
money  on  the  credit  of  the  owners,  if  it  be  necessary  for  the 
prosecution  of  the  voyage,  and  who  may  even  pledge  the  vessel 
itself.     But  Parke,  B.,  said — 

That  such,  a  power  was  confined  to  the  master  of  a  ship,  and  to  the 
acceptor  of  a  hill  of  exchange  who  accepts  a  hill  to  save  the  honour 
of  the-drawer.  The  latter  derived  its  existence  from  the  law  of  merchants ; 
and  in  the  former  case  the  law,  which  generally  provides  for  ordinary 
events,  and  not  for  cases  of  rare  occurrence,  considers  how  likely  and 
frequent  are  accidents  at  sea,  when  it  may  he  necessary  to  get  the  vessel 
repaired  to  pledge  the  credit  of  the  owners,  and  therefore  it  invests  the 
master  with  power  to  raise  money,  and  hy  an  instrument  of  hypotheca- 
tion to  pledge  the  ship,  if  necessary.  If  the  cases  were  analogous,  the 
agent  would  have  power  to  mortgage  the  mine  itself.  The  authority 
might  have  heen  given,  hut  there  was  no  evidence  of  that,  and  there  was 
no  general  authority  to  that  effect  (Jb). 

It  may  be  observed,  that  the  authority  of  a  mining  agent  is 
more  like  that  of  the  agent  or  acting  partner  called  the  "  ship's 
husband  "(c),  and  that  the  mine  owners  resemble  also  the  part- 
owners  of  a  ship,  which  is  held  by  them  as  tenants  in  common, 
and  who  can  -only -dispose  of  their  own  shares  {d). 

In  another  case,  under  the  cost-book  system,  one  of  the  Tiwlettsy 

(z)  Harrison  v.  Heathom,  6  Man.  &  W)  Hawtayne  v.   Bourne,  7  M.  & 

G.  81;  12  L.  J.,N.  S.,  C.  P.  282;  The  "W-  595;  9  L.  J.,  N.  S.,  Exoh.  224. 

Sheffield  Eailway  Co.  v.  Woodoock,  7  («)  Abbott  on  Shipping,  p.  96. 

M.  &  W.  574.  \d)  Sims  v.  Brittain,  4  Bam.  &  Ad. 

(a)  WUkes  v.   Hopkins,   14  L.  J.,  375. 
N.  S.,  C.  P.  225. 

B.  U  Q 
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Chap.  X.     largest  shareholders  had  taken  the  entire  control  of  the  afEairs 
^^'  of  the  mine,  and  had  opened  an  account  with  bankers,  which 


was  greatly  overdrawn.  He  was  not  the  managing  agent. 
The  hankers  proceeded  against  the  other  partners.  But  it  was 
held,  there  was  no  implied  authority  to  pledge  the  credit  of  the 
company  in  that  way.     Lord  Truro,  0.  J.,  said — 

That  only  certain  individuals  had  the  management  of  mining  com- 
panies, and,  if  one  partner  had  the  power,  independently  of  management, 
to  bind  his  co-partners,  it  would  be  inconsistent  with  carrying  on  the 
mine.  Any  express  authority  was  negatived,  and  there  was  no  evidence 
of  usage  to  that  effect  (e). 

Burmester  y.         rpj^g  authority  to  borrow  money  may  be  enforced  by  the 

press  autho-     deed  of  settlement,  but  it  will  not  be  presumed  from  any 

^*^true*™*^^  general  expressions  of  confidence.     Thus,  a  deed  contained  a 

clause,  that  the  afEairs  of  the  company  should  be  uinder  the  sole 

control  of  the  directors,  and  that  three  of  them  should  for  all 

purposes  be  competent  to  act.     There  were  also  powers  to  create 

new  shares,  and  to  alter  the  provisions  of  the  deed  by  the  vote 

of  a  special  general  meeting,  called   at  the  instance    of   the 

directors.     Large  sums  were  borrowed  by  the  directors  from  a 

bank  for  the  purposes  of  the  mines.     For  several  years  these 

loans  were  entered  in  the  books  of  the  company,  and  appeared 

in  the  annual  reports.     It  was  held,  that  the  general  words  and 

purport  of  the  deed  confined  the  concern  to  cairying  on  the 

mines  by  the   large    capital  to    be    subscribed,  and  that  the 

directors,  with  full  control  over  this  capital,  had  no  power  to 

borrow  more  (/). 

Tredwen  v.  But  it  is  clear  that  the  credit  of  a  company  may  be  pledged 

maMB'e^s       ■^°-'^  wages  and  for  articles  supplied,, at  the  instance  of  managers, 

power  of         for  the  purposes  of  the  mine.     Thus,  a  company  was  formed  ia 

oredl^f  mme  "«^hich  the  defendant  took  shares.    Only  two-thirds  of  the  shares 

for  its  neoes-    -were  taken.     The  defendant  had  never  been  at  the  mine,  nor 
sary  ocoasioms.  ,  .  ,         ,       ,  ' 

had  attended  any  meetmgs;   but  he  had  signed,  with  other 

shareholders,  two  letters,  requesting  the  directors  to  remove  one 

of  their  body.     The  defendant  was  made  liable  in  an  action  for 

goods  ordered  for  the  necessary  occasions  of  the  miae.   Parke,  B.., 

said — 

The  sole  question  was,  whether  there  was  evidence  that  the  defendant 
gave  authority  to  the  directors  to  pledge  his  credit  to  the  plaintiff.  If 
the  case  had  stood  merely  on  the  fact  of  his  being  a  shareholder,  he 
should  have  thought,  it  was  not  sufficient.  But  the  letters  showed  he 
knew  that  directors  were  acting,   and  that  he  was  taking  a  personal 

(e)  Eioketts  v.  Bennett,  4  Com.  B.  Stock  Co.,  Ex  parte  Lawes,  1  De  G-,, 

Eep.  686;  17  L.  J.,  N.  S.,  C.  P.  17.  M.  &  a.  421;  21  L.  J.,  C.  C.  688; 

(/)  Burmester  v.  Norris,  21  L.  J.,  Maclae  v.  Sutherland,  23  L.  J.,  Ni  S., 

N.  S.,   Exch.  43.     See  The  Vale  of  Q.  B.  229;  3  E.  &  B.  1. 
Neath  and  South  Wale,?  Brewery  Joint 
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interest  in  tlie  concern;  and  tHey  were  evidence  of  authority  given  to  tie      Chap.  X. 
directors  to  do  what  they  did  for  Ms  benefit.     Whetlier  lie  was  deceived       Sect.  6. 

as  to  the  amount  of  capital  or  not,"  there  was  proof  he  authorized  the  

directors  to  do  what  is  usually  done,  and  if  they  dealt  usually  on  credit, 
then  he  authorized  them  to  do  so.  Either  he  knew  it,  or,  not  knowing 
it,  chose  to  authorize  the  directors  to  proceed  {g). 

Neither  can  tMs  riglit  to  incur  debts  for  goods  be  restrained,  Oatet/  v. 
as  against  a  creditor,  by  any  private  stipiilation,  iniknown  to  directors  have 
him,  between  the  partners.     Thus,  a  partner  had  agreed  with  ^^  power. 
the  directors  of  a  cost-book  company,  that  they  should  not  deal 
on  credit.    The  creditor  had  no  knowledge  of  this.    It  was  held, 
that  the  partner  was  not  exempted  from*  liability.     The  Court 
said,  that  any  single  partner  is  a  general  agent  for  another,  as 
to  all  matters  within  the  scope  of  the  partnership  dealings,  and 
he  has  aU  authorities  necessary  for  carrying  on  the  partnership, 
and  all  such  as  are  usually  exercised  iu  any  busiaess  in  which 
they  are  engaged.     Any  restriction  by  agreement  is  operative 
only  as  between  the  partners  themselves,  but  does  not  limit  the 
authority  as  to  third  persons  who  acquire  rights  by  its  exercise, 
unless  they  know  of  such  restriction  {h). 

In  a  receiit  important  ease  of  a  company (i), where  the  origiual  Se  German 
capital  was  spent,  new  shares  were  created  according  to  the  deed  the  true  dis- 
of  settlement.   The  wages  of  the  miners  feU  iato  arrear  for  want  tinotiou  be- 
of  funds,  debts  were  contracted,  and  proceedings  commenced  iu  ing  money 
the  Grerman  mining  courts  agaiust  the  mines  by  miaers  and  ^fg'^,^- 
creditors.   The  directors  induced  several  shareholders  to  advance  credit  of, 
funds  out  of  their  own  resources,  which  were  duly  applied.     It 
was  held,  that  in  winding  up  the  company  these  advances  should 
be  allowed  to  be  set  off  against  the  calls  made  on  the  shareholders 
as  contributories.     Turner,  L.  J.,  said — 

That  the  acting  manager  of  a  mine,  whether  shareholder  or  not,  had  no 
power  to  borrow  money  for  any  necessary  purpose,  even  for  preserving 
the  mine.  But  the  cases  had  established  a  distinction  between  monies 
borrowed  and  debts  contracted.  The  distinction  was  this:  it  was  not 
according  to  the  usual  course  of  busiaess  to  borrow  money,  and,  there- 
fore, the  iender  must  look  to  the  power  of  borrowing,  and  may  recover 
over  against  the  parties  giving'  the  authority.  But  the  shareholders  are 
o'ohsidered  to  have  authorized,  the  manager  to  incur  expenses  and  debts 
fbi'  wages  and  goods.  '  It  would  be  unjust  to  make  the  shareholders  liable 
for' 'money  borrowed  without  their  authority,  for  they  would  be  liable 
whether  the  loans  were  expended  on  the  mine  or  not.  But  there  was  no 
injustice  in  making  them  Hable  for  wagefe  and  debts  of  which  they  derived 
the  benefit.  ^  The_  general  shareholders  would  have  been  liable  to  the 
miners  and  creditors.  But  there  was  another  ground  for  the  decision. 
thes6  companies  were  only  partnerships,  composed  of  a  large  number,  but 
subject  to  ,the  same  rules  as  ordinary  partnerships,  except  so  far  as  the 
nature  of  the  undertaking  or  the  number  of  partners  might  modify  those 

{(?)  l>edwen  «.  Boume,  6  M.  &  W.  S,,  Exoh.  361. 

461;  9  L.  J.,  N.  S.,  Exch.  290.  (i)  In  re  The  German  Mining  Co., 

(h)  Oatey   v.    Bourae,   Hawkin  v.  L.  B.,  2  Eq.  983;  22  L.  J.,  N.  S.,  C. 

Bourne,  8  M.  &  TV.  703;  10  L.  J.,  N.  C.  926. 

Q  Q  2 


mine. 
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Chap.  X. 
Sect.  6. 


Lowndes  v. 
Gamett  ^ 
Moseley  Co., — 
power  to 
borrow,  from 
subsequent 
ratification  of 
loan. 


rules.  In  ordinary  partmerahips,  tlie  partners  must  bear  tie  losses  in 
proportion  to  their  interests.  No  modification  was  necessary  with  respect 
to  expenses  and  debts  of  tliat  kind.  All  the  partners  were  liable.  The 
effect  of  the  number  of  partners  was  only  that  the  company  must  act  by 
directors  who  were  trustees.  In  case  of  breach  of  trust  the  loss  must  faU 
on  them,  but  in  other  respects  the  general  liability  remaias  unaltered. 
The  directors  in  this  case  had  full  power  to  continue  the  mines,  and  the 
expenses  should  fall  on  the  shareholders  generally.  The  engagements  of 
a  partnership  of  that  kind  cannot  be  measured  by  the  extent  of  the  capital. 
The  deed  must  be  construed  like  other  partnership  deeds.  New  Tinder- 
takings  were  not  to  be  entered  iuto  after  the  full  capital  had  been  em- 
barked. Was  the  concern  to  be  stopped  at  the  moment  when  the  expen- 
diture equalled  the  capital?    That  moment  could  not  be  ascertained  {h). 

After  the  order  liad  been  made  to  -wind  up  the  affairs  of  the 
company,  the  Court  had  directed  an  action  to  be  brought  by 
the  bank  of  the  company  for  money  borrowed.  This  action 
was  brought  in  the  Court  of  Exchequer  (Z),  which  was  of  opinion 
that  the  loan  could  not  be  treated  as  a  charge  against  the  com- 
pany, but  only  as  a  personal  liability  of  the  borrowing  share- 
holders. The  claim,  of  the  bank  was  then  discharged,  and  the 
borrowing  partners  repaid  the  money  out  of  their  own  funds, 
and  then  claimed  the  amount  as  advances  made  for  the  com- 
pany. The  claim  was  allowed  by  Stuart,  T.-C,  and  also  on 
appeal  to  the  Lords  Justices.  It  was  proved,  that  the  money 
borrowed  had,  Hke  the  other  sums  advanced,  been  applied  to  the 
necessary  purposes  of  the  mines.     Turner,  L.  J.,  said — 

That  although  directors  were  agents,  and  could  not  bind  these  com- 
panies beyond  the  limits  of  their  authority,  they  were  also  trustees,  and 
were  thus  entitled  to  be  indemnified  against  expenses  diily  incurred  by 
them  in  the  execution  of  the  trust.  It  made  no  difference  whether  the 
money  was  originally  advanced,  or  was  first  borrowed  and  then  repaid. 
This  was  consistent  with  the  want  of  remedy  of  the  lenders  against  ihe 
company.  The  right  to  indemnity  was  incident  to  the  office  of  aU  trustees, 
and  any  provision  to  the  contrary  must  be  clearly  expressed.  It  was 
argued,  that  the  directors  should  have  conducted  the  busmess  with  proper 
reference  to  the  capital.  But  the  expenses  of  such  a  concern  could  not  be 
foreseen,  and  the  deed  of  settlement  showed  that  the  partners  looked  to 
the  produce  of  the  mines  as  a  fund  to  meet  the  expenses.  How  were  the 
expenses  to  be  met  if  the  produce  was  insufficient?  The  directors  were 
not  bound  to  call  a  meeting  of  the  shareholders  if  they  thought  the  ad- 
vances would  establish  the  company  on  a  sound  footing.  They  could  not 
be  charged  for  a  mere  error  in  judgment,  especially  when  a  discretion  is 
reposed  in  them.  Besides,  the  shareholders,  who  knew  of  the  advances 
from  the  annual  reports,  might  have  called  a  meeting  for  dissolution  (m). 

In  another  case,  a  mining  company  had  been  established 

under  the  Joint-Stock  Companies  Act,  1844,  with  certain  bor- 

rowiug  powers,  to  be  exercised  by  the  authority  of  a  general 

meeting.     One  of  the  directors  had  irregularly  advanced  money 

to  meet  necessary  expenses.     No  previous  sanction  of  the  general 

shareholders  had  been  procured — but  the  advances  appeared  in 


[h]  In  re  The  German  Mining  Co., 
supra. 

M)  Nom.  Bunuester  v.  Norris,  21 
L.  J.,  N.  S.,  Exoh.  43. 


(m)  In  re  The  German  Mining  Co., 

24  L.  J.,  N.  S.,  C.  C.  41;  2  Eq.  Eep. 

983. 
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the  reports  and  talanoe-slieets,  whioli  werG  approved  at  general      Omx.  X. 

meetings.     The  company  was  afterwards  registered  as  a  limited  ' 

company,  and  was  voluntarily  wound  up.  It  was  held,  that  the 
director  was  entitled  to  rank  as  a  creditor  of  the  company,  and 
to  be  paid  next  after  the  general  creditors  {n). 

In  another  case,  the  hanking  account  was  kept  in  the  name 
of  five  directors.  Other  directors  who  had  interfered  in  the 
management  were  held  to  be  liable  (o).    • 

When  a  company  has  sanctioned  the  transfer  of  shares,  and  Recovery  of 

T  jT      J  n  n  J      1    *        0  1  •  n     calls,  at  com- 

recognized  the  transferee,  they  cannot  claim  from  him  any  calls  mon  i^w  and 
which  ought  to  have  been  paid  by  the  former  owner — even  when  "juier  the 
the  transferee  is  only  a  mortgagee  (p).  Act,  1862. 

Shareholders  cannot,  by  any  agreement  among  themselves,. 
authorize  a  manager  to  recover  calls  from  defaulters  in  an  action 
at  law.     There  is  no  privity  of  contract,  and  no  consideration  (q). 

However,  under  the  Companies  Act,  1862,  sect.  16,  all  monies 
payable  by  any  member  of  the  company  in  pursuance  of  the 
conditions  and  regulations  of  the  company,  or  any  of  such  condi- 
tions and  regulations,  shall  be  deemed  to  be  a  debt  due  from 
such  member  to  the  company,  and  ia  England  and  Ireland  to 
be  of  the  nature  of  a  specialty  debt;  and  by  sect.  70  of  the  same 
act,  in  any  action  brought  by  the  company  against  any  member 
to  recover  any  call  or  other  monies  due  from  such  member  in 
his  character  of  member,  it  shall  not  be  necessary  to  set  forth 
the  special  matter,  but  it  shall  be  sufficient  to  allege  that  the 
defendant  is  a  member  of  the  company,  and  is  indebted  to  the 
company  in  respect  of  a  call  made,  or  other  monies  due,  whereby 
an  action  or  suit  hath  accrued  to  the  company.  There  is  a 
similar  provision  in  the  Stannaries  Act,  1869.  (See  Sect.  IV. 
of  this  Chapter.) 

Moreover,  when  any  liability  between  partners  is  sufficiently 
separated  from  the  general  partnership  liability,  an  action  at  law 
maybe  maintained.  Thus,  three  mining  partners  had  joined  in 
a  promissory  note,  which  was  discoimted  and  applied  for  the 
purposes  of  the  mine.  One  of  them  paid  the  whole  amount — 
and  he  was  allowed  to  recover  against  the  other  two  partners  (r). 

In  cases  of  express  stipulation  it  should  also  be  seen,  that  the 
bin  is  drawn  or  accepted  in  the  form,  and  by  the  persons  men- 
tioned in  the  deed  of  partnership.     The  agents  of  a  company 

(«)  towndes  v.   The    Gramett  and  (p)  Watson  u.  Eales,  23  Beav.  294; 

Moseley  G-old  Mining  Co.  of  America,  26  L.  J.,  Oh.  361. 

Limited,  2  Johns.  &  H.  282;  33  L.  J.,  (q)  Hybart  v.  Parker,  4  0.  B.,  N.  S. 

Ch.  418.  209. 

(o)  Johnson  v.  Goslett,  18  Com.  B.  M  Sedgwick  v.  Daniell,  2  Hurl.  & 

728;  3  Com.  B.,  N.  S.  569;  25  L.  J.,  N.  319;  27  L.  J.,  Exoh.  116. 
C.  P.  274;  (in  error)  27  lb.  122^ 
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Chap.  X.     have  no  implied  authority  to  do  such  acts,— and  the  authority 
— may  be  confined  to  the  directors,  the  secretary,  or  some  other 


specified,  persons.     It  shoidd,  in  such  cases,  therefore,  be  dis- 
tinctly shown,  that  the  person  exercising  such  an  authority  has 
had  that  authority  duly  conferred  upon  him. 
Agent  should       When  an  agent  is  properly  authorized,  he  should  exercise  his 
principal ;        power,  not  in  his  own  name  merely,  but  on  the  behalf  of  the 
o^eiTPise  he    partnership.     In  one  case,  a  biU  was  drawn  upon  bankers  who 
sonaUy  liable,  were  directed  to  place  the  amount  to  the  account  of  the  Chilian 
and  Peruvian  Miniag  Association.     The  bill  was  signed  by  the 
agents  with  their  own  names  only,  and  was  countersigned  by  the 
secretary.     It  was  held  by  Lord  Tenterden,  that,  supposiug  the 
agents  had  authority  to  biud  the  defendant  by  their  bills,  they 
had  not  done  so  in  this  case,  inasmuch  as  they  had  drawn  the 
bni  ia  their  own  names,  and  not  as  agents  (s). 

A  negotiable  security  should  also  be  correctly  signed  under 
the  style  of  the  firm,  or  at  least  in  such  a  manner  as  to  show 
distinctly  that  the  partner  intended  to  bind  the  firm,  and  not 
himself  personally  only.  Thus,  in  the  case  of  Bution  v.  Marsh(t), 
where  four  directors  of  a  joint-stock  company  signed  their  names 
to  a  promissory  note : — "  We,  the  directors  of  the  Isle  of  Man 
Slate  Company,  Limited,  do  promise  to  pay  J.  D.  £1,600,  with 
interest  at  6  per  cent.  tiU  paid,  for  value  received." — and  at 
one  comer  of  the  note  the  company's  seal  was  affixed,  with 
"  Witnessed  by  L.  L." : — It  was  held,  that  the  directors  were 
personally  liable  as  makers  of  the  note :  for  that  there  was 
nothing  in  the  note  itself  to  exclude  this  personal  liability,  and 
the  fact  that  the  company's  seal  was  affixed  was  not  sufficient  to 
show  that  the  note  was  signed  on  behalf  of  the  company ;  see 
also  Faith  v.  Richmond  {u).  On  the  other  hand,  where  the  fol- 
lowing promissory  note  was  signed  by  the  secretary  of  an  incor- 
porated company : — "  £1,500.  On  demand  I  promise  to  pay 
Messrs.  Alexander  &  Co.,  or  order,  the  sum  of  one  thousand 
five  hundred  pounds,  with  legal  interest  thereon  until  paid,  value 
received  the  16th  of  August,  1865.  For  Mistley,'  Thorpe  and 
Walton  EaHway  Company,  John  Sizer,  secretary : " — in  an 
action  on  the  note  by  the  payees  against  the  secretary,  it  was 
held  (per  Kelly,  C.  B.,  and  Pigott,  B.,  Cleasby,  B.,  hesitating), 
that  he  was  not  personally  liable  (oo). 
Powers  of  It  is  clear  from  the  preceding  decisions,  that  the  managing 

rf^tn^^g*^  partner  of  a  mine  is  presumed  to  possess,  within  the  prescribed 
partner. 

(s)  Ducarry  v.  GiU,  1  Mood.  &  M.  {u\  11  Ad.  &  EU.  339. 

450;  4  Car.  &  P.  120.  {x)  Alexander  v.  Sizer,  Law  Hep.,  i 

{t)  L.  R.,  6  Q.  B.  361.  Ex.  102. 
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limits,  full  powers  for  bindiag  tlie  other  partners.     The  same     Chap.  X. 
powers  are  vested  in  the  manager  or  agent,  in  cases  where  he  is  ^' 

not  a  partner;  for  he  is  the  delegated  representative  of  aU. 
His  authority  may  be  enlarged  by  stipulation,  or  by  particular 
usage  {y),  recognized  by  the  partners,  but  it  cannot  be  limited 
[scil.  as  against  a  creditor)  by  private  contract  among  the  part- 
ners, unless  the  creditor  has  knowledge  of  the  restriction.  It 
may  also  be  stated,  as  a  general  rule,  that,  in  mining  partnerships  Non-manag- 

composed  of  many  persons,  not  strictly  founded  on  the  delectus  ^J^^  partner 

^  .  .  .         .       nasaopowera. 

personcB,  a  non-managing  partner  will  have  no  general  implied 

power  to  bind  the  rest,  even  for  the  most  necessary  occasions  of 

the  mine;  and  that  all  the  powers  of  that  kind  may  be  said  to 

spring  from  the  management  (z).     Even  in  partnerships  existing 

under  the  delectus  personm,  the  authority  may  be  confined  to  the 

management.     In  all  these  cases,  the  inquiry  of  the  creditors 

should  be  directed  to  the  fact  of  agency  or  management,  which 

may  be  established  either  by  direct  appointment  of  the  company 

or  by  sufiBLcient  recognition  of  notorious  acts. 

But  there  are  mining  concerns  which  are  carried  on  by  part-  Query, — 

ners,  few  in  number,  subject  to  mutual  selection,  and  therefore  maaagkiS""' 

more .  olos§ly  connected  "bj  mutual  confidence.     In  such  cases,  partner  in  a 

aU  or  most  of  them  may  be  actually  engaged  in  the  transactions  nership  has 

of  the  minins:  affairs.    There  may  be  often  no  difference  between  ^"^  general 

.  1  .    .  .     powers, 

firms  of  this  kind  and  those  engaged  in  any  other  distinct  busi- 
ness as  general  partners;  and  those  who  are  not  working  partners 
may  not  be  the  less  Kable  to  the  general  consequences  of  such  a 
partnership. 

On  the  other  hand,  a  partner,  not  usually  engaged  in  the 
management,  may  have  an  implied  authority  to  bind  the  firm. 
It  might  have  been  thought,  even  in  these  cases,  that  a  distinc- 
tion might  have  been  observed  between  those  partners  who  were 
actually  engaged  in  the  management  of  mines,  and  those  who 
tacitly  depended  upon  that  management  for  the  success  of  the 
undertaking;  and  that  the  ostensible  and  active  managers  only 
would-be  held  capable  of  involving  the  credit  of  the  whole  firm. 
Relief  might,  of  course,  be  obtained  on  the  ground  of  fraud  and 
collusion  between  a  creditor  and  a  non-managing  partner.  If  , 
the  latter  used  the  effects  or  credit  of  the  firm  for  his  own  sepa- 
rate purposes,  as  to  secure  a  private  debt,  there  would  be  sufficient 
ground  for  setting  aside  the  transaction  {a).     If  a  mining  fii?m 

($/)  Houghton  V.  MathewSj  3  Bos.  &  Wilts,  1  East,  48 ;  G-reen  i).  Deakm,  2 

P.  489.'  Stark.  347;  Jones  ».  Tatea,  9  Bam.  & 

(2)  Eicketts  v.  Bennett,  supra.  C.  532 ;  Ex  parte  Goulding',  2  Glyn  & 

(a)  Arden  v.  Sharpe,  2  Esp.  624;  J.  118;  Snaith  t'.  Burridge,  4  Taunt. 

Hope  V.  Cust,  1  East,  53;  Shirreffi  v.  684. 
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Chap.  X. 
Sect.  6. 


General  smn- 
mary. 


Partner's  lia- 
bility,— com- 
mencement 
and  cessation 
of. 


of  this  kind  has  several  sleeping  partners,  a  creditor  would  he 
frequently  Kahle  to  the  imputation  of  fraud  or  of  such  gross 
negligence,  as  to  amount  to  a  fraud,  ia  transacting  the  business 
of  the  firm  with  a  non-managing  partner  (S).  Such  transac- 
tions would,  therefore,  seem  to  require  great  caution,  even  when 
the  partner  is  not  acting  in  respect  of  a  separate  debt  or 
liability.  But,  under  proper  circumstances;  it  is  conceived,  the 
general  law  must  prevail.  The  public  are  to  be  protected  ia  their 
dealings  with  a  partnership  firm,  and  they  cannot  be  expected 
to  inquire,  on  every  particular  occasion,  whether  the  partner  so 
assuming  to  deal  with  or  charge  the  partnership  property  has 
obtained  the  acquiescence  of  his  fellow  adventurers,  or  what 
changes  take  place  from  time  to  time  in  the  management  of 
the  mines,  or  ia  the  conduct  of  the  busiaess.  A  creditor  must 
be  cautious,  but  he  need  not  be  curious.  He  must  have  ordinary- 
prudence.  Again,  those  who  seek  the  advantages  of  partnership 
must  abide  by  its  iaconveniences,  and  must  endeavour  to  protect 
themselves  by  known  stipulations. 

In  this  condition,  and  subject  to  the  above  remarks,  any  of 
the  partners  may  purchase  or  sell  goods  (c),  or  pledge  the  part- 
nership property  (d);  and,  in  general,  the  acknowledgment  (e), 
promise  (/),  or  undertaking  ((/)  of  any  one  wUl  bind  the  rest; 
and  a  partner  will  also  be  liable  to  the  civil  consequences  of  an 
act  of  fraud  upon  other  persons  committed  by  his  co-partner  (h), 
though  the  act  of  fratid  amount  to  a  felony  («'). 

But  all  such  acts  must  be  done  with  reference  to  business 
transacted  by  the  firm,  or  to  the  contracts  of  the  partnership  {k) ; 
and  the  act  of  one  partner  will  not  bind  the  firm,  if  the  creditor 
received  a  previous  express  wamiag  from  the  other  partners 
that  they  would  not  consider  themselves  responsible;  for  the 
authority  of  a  partner  is  only  implied  (l). 

With  respect  to  the  limits  of  responsibility  as  to  time,  a  part- 
ner will  not,  except  under  peculiar  circimistances,  be  liable  for 
debts  contracted  by  the  firm  before  his  connection  with  it  {m). 


(b)  Baker  v.  Charlton,  Peake's  Rep. 
80,  81 ;  Sutton  v.  Gregory,  Peake's 
Add.  Ca.  150.  See  South.  Carolina 
Bank  V.  Case,  8  Bam.  &  C.  427. 

(c)  Hyatt  V.  Hare,  Comb.  383 ;  Fox 
V.  Hanbury,  Cowp.  446. 

{d)  Eaba  v.  Eyland,  Gow.  N.  P.  C. 
132;  Reid  «.  HoEinshead,  4  Bam.  & 
C.  867. 

(e)  Cheap  f.  Cramond,  4  Bam.  & 
Aid.  663. 

(/)  Lacy  i>.  M'NeU,  4 Dowl.  &  K.  7 ; 
Pittam  1).  Foster,  1  Bam.  &  C.  248. 

(ff)  De  Tastet  v.  Carrol,  1  Stark.  88. 

m  Bond  V.  Gibson,  1  Camp.  185; 


Swan  V.  Steele,  2  Esp.  523;  Laoy  v. 
Woolcott,  2  Dowl.  &  E.  458;  Eapp  v. 
Latham,  2  Bam.  &  Aid.  795. 

(i)  Stone  v.  Marsh,  Eyan  &  Moo. 
364;  6  Bam.  &  C.  551;  8  Dowl.  &  E. 
71 ;  Ex  parte  BoUand,  Mont.  &  Mac. 
391. 

(k)  2  Bam.  &  Aid.  679;  "Wood  ;;. 
Braddiok,  1  Taunt.  104. 

(?)  V.   Layfield,  1   Salk.  292; 

GaUway  v.  Matthew,  10  East,  264; 
"Willis  V.  Dyson,  1  Stark.  Eep.  164; 
Vice  V.  Fleming,  1  You.  &  J.  227. 

(m)  ShirrefE  f.  "Wilks,  1  East,  48; 
Catt  V.  Howard,  3  Stark.  5. 
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On  tke  other  hand,  in  general  partnerships,  a  retiring  partner  Chap.  X. 
win  continue  liable  for  debts  subsequently  contracted,  unless  he  ^''™'  ' 
give  notice  of  his  ceasing  to  be  a  partner  (w).  Notice  of  dissolu- 
tion inserted  in  the  Gazette  will  be  sufficient  with  respect  to  all 
parties  who  have  not  previously  dealt  with  the  firm  (o).  But 
express  notice  must  be  given  to  the  original  creditors  of  a 
firm  {p) ;  and  it  is  usual  to  address  circulars  to  all  the  correspon- 
dents of  the  firm. 

Questions  of  notice  are  facts  to  be  subn;Litted  to  a  jury.  In  a 
mining  case,  an  action  was  brought  against  a  shareholder  of  a 
miae  for  the  amount  of  a  partnership  debt.  The  defendant,  it 
appeared,  had  told  the  creditor  that  he  had  disposed  of  his  share 
to  others,  who  wotdd  in  future  be  the  paymasters,  and  that  he 
would  no  longer  be  responsible.  It  was  held,  that  the  operation 
of  the  notice  was  a  question  for  the  jury  (q). 

As  mining  palrtner  may  in  many  cases  be  considered  to  be  a 
dormant  partner.  In  such  cases  he  will  be  responsible  for  all 
the  contracts  during  the  time  of  his ,  partnership,  but  not  for 
contracts  entered  into  after  his  retirement  without  notice,  for 
third  persons  have  never  trusted  to  his  credit  (r). 

It  has  been  held,  that  if,  in  contemplation  of  bankruptcy  or  jeferi/s  v. 
insolvency,  a  partner  retires  from  the  firm,  such  an  act  wiU  l^^iire  Ha- 
exempt  bim  from  future  liability,  if  it  be  a  bond  fide  transaction,  baity  avoided 
and  done  without  the  fraudulent  coUusion  of  the  other  partners,  transfer  ^  ^ 
This  has  been  expressly  decided  with  respect  to  mines,  and  it  coupled  with 
makes  no  difference  if  his  share  is  disposed  of  to  needy  and  irre- 
sponsible persons. 

In  the  case  referred  to,  the  plaintiff  and  a  person  named  Guppy 
and  others  were  partners  in  a  mine.  Guppy,  finding  that  the  con- 
cern was  proving  ruinous,  agreed  to  assign  his  shares  to  a  person 
who  was  admitted  not  to  be  in  opulent  circumstances.  This 
person  afterwards  assigned  half  of  the  shares  to  another  person 
who  was  admitted  to  be  in  indigent  circumstances.  Guppy  gave 
notice  to  the  plaintiff  that  he  had  assigned  his  shares,  and  that, 
as  to  him,  the  partnership  was  at  an  end,  and  the  style  of  the 
firm  was  changed,  but  not  so  as  expressly  to  include  the  new 
partners.  The  plaintiff  refused  to  recognize  those  persons  as 
partners,  and  filed  his  biU  for  a  dissolution,  an  account,  and  an 

(«)  Parkin  v.   Oarruthers,    3    Esp.  [q)  Vice  v.  Fleming,   1  Ton.  &  J. 

248;  Stables  v.  Eley,  1  C.  &  P.  614.  227. 

(o)  Godfrey   v.    Tumbull,    1    Esp.  \r)  Brooke  v.  Enderby,  2  Brod.  &  B. 

371.  71 ;  4  Moo.  501 ;  Carter  v.  Whalley,  I 

[p)  M'lrer    v.    Humble,    16   East,  Bam.  &  Ad.   11;  Heath  i).  Sanson,  1 

169.  Nev.  &  M.  104. 
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VAKIETIES   OF   CO-OWNEKSHIPS    IN   WOKKING   MINES. 


Chap.  X 
Sect.  6. 


Secus,  if 
transfer  is 
colourable  or 
only  osten- 
sible. 


Necessity  of 
uberriTna 
fides, — 
between 
partners ; 


arrangement  of  the  rights  of  the  parties.     It  was  held  by  Lord 

.  Lyndhnrst,  then  M.  R., — 

That  Gruppy  had  ceased  to  be  a,  partner  from  the  time  of  notice.  He 
observed,  it  was  said  that  the  assignment  was  colouxable,  that  is,  that  it 
was  made  for  the  sake  of  securing  the  assignor  from  future  liability.  If 
he  made  it  with  that  view,  he  had  a  right  so  to  protect  himself  from  future 
liability. — ^It  was  alleged  that  the  assignee  was  not  a  responsible  person. — 
Let  it  be  so. — Gruppy  for  the  purpose  of  securing  himself,  had  a  right  to 
assign  to  a  person  not  responsible.  The  only  ground  of  objection  would 
be,  that,  though  there  was  an  assignment  in  form,  there  was  an  under- 
standing between  the  parties  that  the  assignee  should  be  a  trustee  for  the 
assignor.  There  was  no  pretence  for  such  a  supposition  in  that  case.  He 
must  hold,  therefore,  that,  at  all  events,  the  assignment,  coupled  with  the 
notice,  freed  Gruppy  from  future  liability  (s). 

In  all  such  cases,  the  shares  must  he  sold  bond  fide.  Any 
colourable  transfer  wiU  not  be  sufBcient  {t).  Any  suspected 
trust  will  be  minutely  iavestigated.  But  it  is  not  material 
that  the  vendor  knows  that  a  company  is  in  diELculties  (m),  or 
that  money  has  been  actually  paid  for  the  transfer  of  the  shares 
by  the  transferor,  or  that  the  transfer  states  falsely  the  payment- 
of  money  by  the  transferee  (a) . 

A  proprietor,  under  the  cost-book  system,  had  transferred 
several  of  his  shares  to  persons,  who  had  taken  no  part  in  the , 
affairs,  and  had  paid  no  calls,  for  the  purpose  of  raising  the 
value  of  the  shares  in  the  market.  It  was  held,  that  he  was 
liable  for  the  whole  of  the  shares  transferred,  as  well  as  for 
those  retained  (y). 

When  a,  company  has  been  actually  formed,  and  the  shares 
have  been  taken,  a  shareholder  cannot  be  freed  from  any  lia- 
bilities of  the  company  on  account  of  any  false  representations 
made  by  directors  on-  its  formation  (z).  But  he  may  main- 
tain an  action  agaiast  the  directors — and  it  is  not  necessary  to 
show  any  direct  personal  representation  {a).  He  cannot  claim 
relief  against  other  shareholders  in  respect  of  shares  fraudulently 
issued  by  directors  {b).  Nor  can  he  maintain  an  action  against 
directors  for  money  had  and  received  for  his  use  (c) . 

It  is  unnecessary  to  say  much  upon  the  general  duties  of  a 
partner,  that  is  to  say,  regarding  the  duties  which  arise  out  of 
the  mutual  confidence  of  each  partner  iu  the  other  and  others. 


(«)  Jefferys  v.  Snaith,  3  Euss.  158. 
See  also  Parker  v.  Eamsbottom,  3 
Bam.  &  C.  257;  5  Dowl.  &  B.  138  ; 
Taylor  v.  Shum,  1  Bos.  &  P.  21. 

(t)  Ex  parte  Budd,  31  L.  J.,  Ch.  4. 

(«)  Ex  parte  De  Pass,  4  De  G-.  &  J. 
544;  28L.  J.,  Cai.  769. 

(x)  In  re  The  Hafod  Lead  Mining 
Co.,  35  L.  J.,  Ch.  304. 

(j/)  Wheal  Emily  Mining  Co.,  Cox's 
case,  33  L.  J.,  Ch.  145. ' 


(z)  Henderson  v.  The  Royal  British 
Bank,  7  El.  &  B.  356 ;  26  L.  J.,  Q.  B. 
112;  Overend,  Gurney  &  Co.,  Iiiinited, 
He  Cakes,  36  L.  J.,  Ch.  233. 

(a)  Clarke  v.  Dickson,  6  Com.  B. 
453;  28  L.  J.,  C.  P.  225. 

(J)  Ex  parte  Grisewood,  4  De  G.  & 
J.  544;  28  L.  J.,  Ch.  769. 

(c)  Clarke  v.  Dickson,  27  L.  J.,  Q. 
B.  223;  E.B.  &  E.  148. 
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Honesty  and  upright  dealings  are  especially  required  in  all  Chap.  X. 
transactions  tetweto  partners.  The  conduct  of  a  partner  shall  ^'^'  ' 
correspond  with  the  confidence  reposed  in  him.  It  was  a  Roman 
maxim,  In  rebus  minoribus  socium  fallere,  turpissimiim  est{d). 
This  maxim  is  so  strictly  adopted  and  enforced  hy  our  law,  that 
np  partner  is  alldwed  even  to  put  himself  in  a  situation  which 
gives  him  a  Mas  against  the  discharge  of  his  duty.  Thus,  in  a 
case  where  two  persons  had  entered  into  partnership  for  dealing 
in  calainine  stone,  or  lapis  calaminaris,  one  of  them,  a  shop- 
keeper, was  to  take  an  active  part  in  the  concern,  and  to  pur- 
chase the  mineral  from  the  miners,  in  whose  neighbourhood  he 
lived.  Many  of  the  miners  were  in  the  habit  of  dealing  at  his 
shop,  receiving  from  him  ready  money  for  the  stone,  and  paying 
for  their  shop  goods  afterwards,  as  they  would  have  done  to  any 
other  shopkeeper.  But,  in  the  year  1817  or  1818,  owiag,  as  he 
alleged,  to  the  distress  of  the  times,  a  new  course  of  dealing 
took  place ;  instead  of  paying  the  miners  for  the  mineral  with 
money,  he  paid  them  with  shop  goods,  and  in  his  accoimt  with 
his  partner  he  charged  biTn  ■  as  for  cash  paid,  to  the  amount  of 
the  price  of  the  goods.  Sir  John  Leach,  Y.-C,  decreed  an 
account  of  the  profits  piade  by  him  ia  his  barter  of  goods,  and 
declared  the  other  partner  to  be  entitled  to  an  equal  division 
of  that  profit  (e). 

In  another  case  the  defendants  had  issued  a  prospectus,  with^  also,  between 
an  account  of  the  proposed  capital  and  shares,  the  names  of  the  shareholders 
directors  and  other  officers,  and  announcing  the  prospect  of  im- 
mediate benefits  from  mines  in  actual  working.  A  great  many 
shares  were  applied  for,  but  only  a  limited  number  was  allotted, 
the  defendants  iatending,  as  was  alleged  iu  the  bill,  to  keep  the 
other  shares,  and  make  a  profit  for  themselves,  and  if  not,  to 
reject  them.  The  plaintiffs,  having  become  holders  of  some  of 
the  issued  shares,  discovered  that  some  of  the  persons  named  in 
the  prospectus  as  directors  had  iiever  acted,  and  had  been  entire 
strangers  to  the  enterprise,  and  yet  had  assumed  power  to  admit 
the  other  defendants  as  directors.  The  defendants  had  spent 
m.Tieh  money  in  the  miues,  though  disposing  only  of  part  of  the 
shares.  There  was  no  deed.  The  defendants  refused  to  take 
the  reserved  shares.  It  was  held,  that  they  were  liable  for  the 
money  paid  by  the  plaintiffs  as  haviag  been  got  by  fraud,  and 
for  a  purpose  not  carried  out  (/). 

{d)  Cicero  pro  Eosoio,  cap.  40.  (/)  Blain.  ii.  Agax,   I  Sim.  37 ;   2 

(«)  Burton,*'.   Wookey,    Madd.    &      Sim.  289.     See  Aspitel  «>.  Seroombe,  5 

Geld.    367.     But  see  Glassington  v.      Exeh.    147 ;    Jan'ett  ».   Kennedy,   6 

Thwaites,  I  Sim,  &  Stu.  133.  Com.   B.   319;   Chaplin  4'.  Clarke,   4 

Exoh.  403. 
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Chap.  X. 
Sect.  6. 


Uberrima 
Jides, — mider 
Sect.  38  of 
Compames 
Act,  1867. 


Buckley's  re- 
marks upon 
the  38tli  sec- 
tion. 


Decisions  on 
the  38th  sec- 
tion. 


The  principle  of  uberrima  Jides,  illustrated  in  the  two  last- 
mentioned  eases,  is  a  well-known  principle  of  equity,  and  which 
has  heen  enforced  in  innumerable  instances,  which  it  would  only- 
he  a  waste  of  space  to  go  through  (g-). 

The  like  principle  has  been  recognized  also  in  the  Companies 
Acts,  1862  and  1867,  the  38th  section  of  the  latter  of  these  two 
acts  enacting  as  follows : — 

Every  prospectus  of  a  company,  and  every  notice  inviting  persons  to 
subscribe  for  shares  in  any  joint  stock  company,  shall  specify  the  dates 
and  the  names  of  the  parties  to  any  contract  entered  into  by  the  company, 
or  the  promoters,  directors  or  trustees  thereof,  before  the  issue  of  such 
prospectus  or  notice,  whether  subject  to  adoption  by  the  directors  or  the 
company,  or  otherwise ;  and  any  prospectus  or  notice  not  specifying  the 
same  shall  be  deemed  fraudtilent  on  the  part  of  the  promoters,  directors 
and  officers  of  the  company  knowingly  issuing  the  same  as  regards  any 
person  taking  shares  in  the  company  on  the  faith  of  such  prospectus, 
unless  he  shall  have  had  notice  of  such  contract. 

The  following  remarks  upon  this  section  are  taken,  with 
slight  alteration,  from  Mr.  Buckley's  Companies  Acts,  2nd  ed., 
p.  482  :— 

"  The  wonderful  comprehensiveness  of  the  language  of  this  section  is 
such  as  to  include  within  its  literal  meaning  every  contract  entered  into 
by  the  promoters,  directors  or  trustees  before  the  issue  of  the  prospectus 
■or  notice.  But  it  may  be  safely  assumed  that  the  section  applies  only  to 
contracts  relating  to  the  afiairs  of  the  company ;  although,  again,  it  is  by 
no  means  easy  to  draw  the  line  between  contracts  which  do  and  contracts 
which  do  not  so  relate.  Any  attempt  to  restrict  its  operation  to  contracts 
made  or  intended  to  be  made  on  behalf  of  the  company,  to  the  exclusion 
of  contracts  entered  into  by  promoters  or  others  in  their  private  capacity 
relating  to  the  formation  of  the  company,  will,  it  is  anticipated,  fail  (A) ; 
and,  so  far  as  any  light  has  as  yet  been  thrown  by  decision  upon  the  con- 
struction, it  is  thought  that  every  contract  which  will  be  material  in 
enabling  an  intending  shareholder  to  form  a  judgment  upon  the  charaqter, 
position  and  prospects  of  the  company  ought  to  be  disclosed." 

Where  the  prospectus  failed  to  state  that  the  company's 
property  was  purchased  in  the  first  instance  by  one  of  the 
directors,  and  by  him  sold  to  the  company  at  a  greatly  in- 
creased price,  Malins,  V.-C,  held  that  it  was  fraudulent  within 
the  section  (»■). 

And  it  has  been  held  that  contracts,  whereby  promoters 
agreed  to  provide  directors  with  their  qualifications,  to  pay 
a  trustee  for  the  company  a  salary,  to  appoint  a  certain  person 
managing  director  on  certain  terms,  to  pay  to  the  vendor  of 
property  to  be  purchased  by  the  company  a  sum  much  less  than 


(^)  The  most  recent  case  is  that  of 
In  re  Caerphilly  Colliery  Co.,  L.  K., 
5  Ch.  Div.  336.  See  also  Morgan  v. 
Elford,  L.  R.,  4  Ch.  Div.  352;  Morrale 
Consols  Tin  Mining  Co.,  M'Kay'scase, 
L.  R.,  2  Ch.  Div.  1. 


(A)  See  ComeU  v.  Hay,  L.  R.,  8  C. 
P.  328,  334. 

(i)  Askew's  case,  22  W.  R.  762; 
reversed,  but  only  on  the  ground  that 
the  applicant  was  a  paid-up  share- 
holder, L.  R,  9  Ch.  664. 
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the  purchase-money  payable  by  the  company,  and  to  retain  the      Chap.  X. 

Sect.  6. 


residue,  are,  or  at  any  rate  the  last  is,  within  the  section  (A;). 

In  an  earlier  case  in  the  same  company  it  was  held,  that  the 
section  gives  no  right  of  action  to  any  person  other  than  a 
shareholder,  as,  e.g.  a  bondholder  (^),  for  that  the  section  cannot 
be  divided  into  two  parts,  the  latter  only  of  which  is  confined  to 
shareholders,  while  the  former  creates  a  statutory  duty  for  which 
a  bondholder  or — ^to  carry  the  argument  to  its  logical  conse- 
quence— any  member  of  the  public  may  sue  {I). 

It  has  also  been  held,  that  a  trustee  for  the  company  does  not 
come  within  the  meaning  of  the  word  "  ofiicer,"  and  that  therefore 
a  prospectus  cannot  be  deemed  fraudulent  against  a  trustee  (J). 

In  the  case  of  Craig  v.  Phillips  [m),  it  appeared  that  the  plain-  Craig  ■^. 
tiff  and  defendant,  being  both  interested,  with  others,  in  mines  .jngtanceTf  a 
which  required  the  use  of  coal,  defendant,  on  the  26th  of  March,  contract  not 
1873,  wrote  to  the  plaintiff,  amongst  others,  a  letter,  mentioning  te  disclosed. 
a  property  consistiag  partly  of  smelting  works  and  partly  of  a 
colliery  then  for  sale,  recommending  it  as  a  first-class  iavest- 
ment,  and  offering  it  to  the  plaintiff  and  others  in  the  terms  of 
a  prospectus  about  to  be  issued.  The  letter  mentioned  the  capital 
of,  and,  number  of  shares  in,  a  company  proposed  to  be  formed 
for  the  working  of  the  businesses.  On  the  10th  of  May,  1873, 
defendant  contracted  to  purchase  the  property  for  16,125J.  in 
cash,  to  he  paid  by  instalments.  By  another  agreement,  dated 
the  29th  of  May,  1873,  defendant  agreed  to  sell  the  property  to 
two  persons,  expressly  as  trustees  for  the  intended  company,  for 
23,725^.  iu  cash,  also  to  be  paid  by  instalments.  On  the  2nd  of 
June,  1873,  a  prospectus  was  issued,  in  which  the  name  of  the 
defendant  appeared  as  managing  director,  and  in  which  the  con- 
tract of  the  29th  of  May,  1873,  was  the  only  one  referred  to; 
and  on  the  9th  of  June,  1873,  plaintiff  agreed  to  take  200  shares 
of  5/.  each  in  the  company,  which  was  registered  on  the  16th  of 
July,  1873. 

At  the  hearing  of  a  suit,  in  which  the  plaintiff  prayed  for  a 
declaration  that  he  was  induced  to  take  the  shares  by  the  fraud 
and  deceit  of  the  defendant,  it  was  contended  that  the  contract 
of  the  10th  of  May,  1873,  ought  to  have  been  specified  in  the 
prospectus : 

Held,  that  the  omission  in  the  prospectus  of  the  mention  of 
the  contract  of  the  10th  of  May,  1873,  was  not  fraudulent 
within  the  meaning  of  the  38th  section  of  the  Companies  Act, 

(k)  Oliarlton  v.  Hay,  31  L.  T.  437;  {!)  ComeU  v.  Hay,  L.  E.,  8  C.  P 

23  "W.  E.  129.  328. 

[m)  L.  E.,  3  Oh.  Div.  722. 
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Chap.  X.      1867 ;  and,  inasmuch  as  upon  tlie  evidence  the  statements  in 
LJ the  letter  and  prospectus  did  not  amount  to  misrepresentation, 

either  mthin  the  knowledge  of  the  defendant  or  in  fact,  the 

hill  was  dismissed. 
Gomfs  case,—      In  the  case  of  In  re  Coal  Economising  Gas  Co.,  Covert  casein), 
contract  of  an  it  appeared  that  M.  agreed  with   the   owner   of    a  patent  to 
mohoate  pro-  purchase  the  patent  for  65,000/.,  to  he  paid  .partly  in  cash  and 

moter:  Quaire.  -"^  •■-  i  i       -nr       mi 

partly  in  the  shares  of  a  company  to  be  formed  hy  M.  Three 
months  afterwards,  M.  made  an  agreement  with  a  trustee  for 
an  intended  company  to  sell  tlie  patent  to  the  trustee  for 
125,000/.,  payable  partly  in  cash  and  partly  in  shares  of  the 
company.  Shortly  afterwards  the  company  was  formed,  M. 
being  a  director.  A  prospectus  was  issued  which  did  not 
mention  the  first  agreement  for  purchase : 

Held,  by  James,  L.  J.,  and  Brairiwell,  L.  J.,  that,  under  the 
circumstances,  M.  was  not,  when  he  made  the  first  agreement 
with  the  patentee,  a  promoter  of  the  company,  and  that  the 
omission  to  specify  that  agreement  was  not  fraudulent,  either 
under  the  'general  law  or  under  30  &  31  Yict.  c.  131,  s.  38 ; 
and  that  where  the  omission  to  specify  any  agreement  renders 
the  prospectus  fraudulent  under  that  statute,  the  shareholder 
has  his  remedy  against  the  person  making  the  omission,  but 
cannot  therefore  have  his  name  removed  from  the  list  of  share- 
holders : 

Held,  by  MeUish,  L.  J.,  that  as  M.,  after  he  made  the  first 
agreement,  became  a  promoter  of  the  company,  he  ought  to 
have  disclosed  that  agreement  to  the  company ;  but  that  omission 
did  not,  under  the  statute,  make  the  prospectus  fraudulent  on 
the  part  of  the  company,  and  that  the  shareholder  therefore 
could  not  have  his  name  removed : 

Held,  by  Brett,  L.  J.,  that  the  omission  to  disclose  the  first 

agreement  was  not  a  fraud  iadependently  of  the  statute,  but 

that  the  omission  to  disclose  a  contract  formerly  made  by  a 

promoter,  and  likely  to   affect  the  mind  of  a   subscriber  for 

shares,  was  fraudulent  under  the  statute ;  and  that  the  remedy 

of  the  shareholder  was  to  have  her  name  removed  from  the  list 

of  shareholders. 

TwyonssY.  The  same  38th  section  has  received  further  interpretation  from 

te^retetiSuof  *^®  Courts  ia  the  celebrated  case  of  Twycross  v.  Qrant  (o).    In 

38th  section,     that  Case,  the  plaiatiffi  was  the  allottee  of  shares  iu  the  Lisbon 

Tramways  Co.,  of  which  the  defendants  (Clark,  Punehard,  and 

Grrant)  had  been  the  promoters,  the  defendant  Grrant  having 

(»)  L.  E.,  1  Ch.  Div.  182.  the  Court  of  Appeal,  25  "W.  E.  701^ 

(o.)  25  W.  K.  586;  and  on  appeal  to      719;  L.  E.,  2  C.  P.  Div.  469—546. 
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been  the  financier  of  the  company,  and  the  other  defendants  the      Chap.  X. 

contractors.      It  was  proved  that  the  contractors  had  at  first  __^^^L^_ 

agreed  to  make  a  line,  speaking  in  round  numbers,  of  130  miles 

in  length  for  a  sum  of  304,000/.,  but  the  scheme  in  this  shape, 

and  for  this  number  of  miles,  never  reached  the  public.     The 

scheme  of  which  the  prospectus  was  issued,  and  on  the  faith  of 

which  prospectus  the  plaintifi:  bought  his  shares,  was  for  making 

a  line  sixty-eight  miles  only  ia  length,  for  the  sum  of  309,000/. 

Substantially  the  difference  between  the  smaller  contract  price  for 

the  larger  number  of  miles  and  the  larger  contract  price  for  the 

smaller  number  of  miles  was  made  up  by  two  sums  which  the 

contractors  agreed  to  pay  to  Mr.  Grant  and  the  Duke  of  Saldanha, 

the  chairman  of  the  company,  respectively,  by  two  contracts, 

the  existence  of  which  was  not  disclosed  in  the  prospectus,  and 

was  Tinknown  to  the  public,  and  to  the  plaintiff  as  one  of  the 

public  when  he  bought  his  shares.     The  plaintiff  contended 

that  the  withholding  of  these  contracts  in  the  prospectus  rendered 

it  fraudulent  against  the  defendants,  as  promoters,  and  entitled 

him,  as  a  shareholder,  to  recover  froni  them  the  money  he  had 

lost,  viz.,  the  price  of  the  shares,  as  damage  caused  to  biTn  by 

the  fraudulent  prospectus. 

The  main  question  which  arose  ia  the  case  and  was  discussed 
in  the  argument  was  this, — the  action  being  brought  distinctly 
and  only  upon  section  38  of  the  Companies  Act,  1867  (q), — Were 
the  contracts  set  out  in  the  declaration  within  the  words  of  that 
statute?    Coleridge,  C.  J.,  after  reading  the  section,  continued, — 

Some  limitation,  it  is  plain,,  must  he  piit  upon  the  very  general  worSs  To  -what  oou- 
of  the  section,  "  any  contract :"  and  tlie  proper  limitation  must  be  souglit  tracts  the 
lor  in  the  object  whiph  the  statute  had  in  view,  namely,  the,  repression  of  section  should 
a  certain  variety  of  fraud  or  evil.  he  confined  ? 

Now,  the  general  nature  of  the  frauds  to  which  applicants  for  shares  in  The  evils 
companies  are  a  prey,  and  the  necessity  for  special  legislation  to  protect  existing  be- 
them,  will  be  best  understood  by  examining  the  respects  in  which  appli-  fore  the  sta- 
cants  for  shares  differ  from  purchasers  of  other  kinds  of  property,  and  the  ^^^t  ^nd  for 
dangers  to  which  such  applicants  are  more  particularly  exposed.    AH  '"^hlch  the 
purchasers  equally  run  the  risk  of   buying  a  comparatively  worthless  "^""^"ipi  ^^ 
article,  and  of  being  misled  by  untrue  representations  as  to  its  nature  and  ^^^®  either 
value,  and  from  risks  of  this  kind  no  special  legislation  was  necessary  tp  ?°'  vL  °i      * 
protect  shareholders.     The  value  of  a  share  in  a  company,  however,  de-  re^edv  ' 
pends,  not  only  on  those  circumstances  which  regulate  the  value  of  all 
saleable  commodities,  but  also  on  the  persons  by  whom,  and  the  mode  in 
which,  the  capital  of  the  company  is  to  be  dealt  with.     Again,  it  is  all  im- 
portant for  the  applicant  to  know  whether  shares  applied  for  by  other 
people  are  applied  for  honestly,  as  by  himself,  or  by  persons  whose  only 
object  is  to  create  a  fictitious  demand  for  the  shares,  and  to  get  rid  of 
them  as  soon  as  they  have  succeeded  in  deluding  others'  to  take  them  on 
the  faith  of  their  apparent  value.     Now,  these  are  all  matters  which  pro- 
moters may  arrange  for  their  own  benefit,  and  keep  entirely  out  of  sight ; 
and  it  is  notorious  that,  by  taking  advantage  of  their  opportunities  in  this 
respect,  promoters  have  committed  gigantic  frauds. 

(?)  30  &  31  Vict.  0.  131. 
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Chap.  X.  Tte  investigations  wMcli  have  'bronglLt  these  frauds  to  light  have  sho'wn 

Sect.  6.        that  there  are  certain  methods  commonly  in  use  by  promoters  to  induce 

■ persons  to  take  shares  in  worthless  schemes,  and  to  supply  the  means  by 

■which  promoters  can  enrich  themselves ;  and  the  principal  means  resorted 
to  by  them  has  been  the  putting  forth  a  prospectus  giving  a  glo-wing  de- 
scription of  the  enterprise,  but  omitting  everything  wmch,  if  known, 
would  show  it  to  be  worthless.  Other  means  resorted  to  have  been  enter- 
ing into  agreements  by  which  the  company  should  become  bound  to  pay 
large  sums  of  money  to  the  promoters — ^making  arrangements  for  obtain- 
ing the  command  of  a  large  number  of  shares  in  the  company,  so  as  to 
control  the  disposition  and  market  price  of  such  shares,  and  arranging 
that  the  promoters  or  persons  friendly  to  them  should  become  directors  of 
the  company.  Of  these  methods,  the  first  or  principal  method  was  seldom 
resorted  to  alone  ;  and  if  it  were,  the  common  law  relating  to  fraudulent 
prospectuses  would  have  proved  sufficient  for  all  practical  purposes.  But 
the  frauds  perpetrated  by  means  of  concealed  agreements,  which  were  the 
most  common,  were  also  the  most  difficult  to  deal  with.  Their  non-dis- 
closure by  no  means  necessarily  made  a  prospectus  fraudulent,  and,  unless 
the  prospectus  was  fraudulent,  the  deluded  shareholders  were  generally 
without  redress.  To  defeat  frauds  of  this  kind  some  law  was  required  to 
compel  the  promoters  of  companies  to  disclose  all  agreements  entered  into 
by  them  and  afiecting  their  own  remuneration  by  the  company  directly  or 
indirectly,  the  price  to  be  paid  by  the  company  directly  or  indirectly  for 
the  property  the  company  was  formed  to  take,  the  qualification  or  inde- 
pendence of  the  directors,  and  the  issue  or  control  of  the  shares  of  the 
company.  Experience  showed  that  it  was  by  means  of  secret  agreements 
relating  to  matters  such  as  these  that  unscrupulous^promoters  succeeded 
in  enriching  themselves  at  the  expense  of  their  dupes. 
The  remedy  In  this  state  of  things  the  38th  section  of  30  &  31  Vict.  c.  131,  was 

wHch  the  passed.  This,  at  least,  appears  from  it :  the  persons  to  be  protected  are 
statute  pro-  persons  applying  to  a  company  for  shares,  a,nd  contributing  to  its  capital 
"vided.  on  the  faith  of  its  prospectus.    The  means  of  protection  is  me  compelling 

those  who  issue  a  prospectus  to  disclose  in  it  the  dates  and  names  of 
parties  to  all  contracts  described  in  the  section.  The  consequence  of 
knowingly  omitting  to  comply  with  the  statute  is  to  render  the  prospectus 
fraudulent  on  the  part  of  those  who  issue  it,  but  not  on  the  part  of  the 
company  itself.  It  seems  clear,  therefore,  that  the  contracts  which  must 
be  disclosed  are  contracts  calculated  to  influence  persons  reading  a  com- 
pany's prospectus  in  making  up  their  minds  whether  or  not  they  will 
apply  for  shares  in  it.  Are  there,  then,  any  further  limitations  to  be 
imposed  upon  the  words  of  the  statute  describing  the  contracts  to  be 
disclosed  ?  To  hold,  firstlj',  that  only  contracts  imposing  obligations  on 
the  company  need  be  disclosed  would  leave  applicants  for  shares  still 
exposed  to  most  of  the  frauds  already  pointed  out.  To  hold,  secondly, 
that  only  contracts  entered  into  by  the  company,  or  by  its  promoters, 
directors,  or  trustees,  "  as  such,"  were  within  the  enactment,  would  be, 
in  our  opinion,  too  narrow  a  construction ;  nothing  would  be  easier,  in 
fact,  than  to  evade  the  act  altogether  if  the  words  "as  such"  were 
imported  into  it. 

A  statute  passed  to  prevent  fraud,  and  couched  in  general  language, 
ought  to  be  construed  so  as  to  defeat  all  the  frauds  which  are  withm  the 
mischief  sought  to  be  remedied ;  and  the  general  language  of  the  statute 
ought  not  to  be  cut  down  so  as  to  leave,  perhaps,  the  larger  portion  of 
such  frauds  entirely  undefeated,  It  may  be  inferred  that  the  words  of 
the  act  were  purposely  left  as  general  as  possible  in  order  to  throw  as 
wide  a  protection  as  possible  over  those  for  whose  benefit  the  act  was 
passed. 

In  the  CoTirt  of  Appeal,  the  judges  were  equally  divided  upon 
the  question  whether  or  not  there  had  been  fraud  m  the  non- 
disclosure of  the  contracts  referred  to  in  the  case,  that  is  to 
say,  upon  the  question  whether  these  contracts  were  or  not 
within  the  38th  section  ahove  stated, — Kelly,  C.  B.,  and  Bram- 
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"well,  L.  J.,  being  of  opinion  that  the  contracts  were  not  within      Chap.  X. 
that  section,  and  therefore  that  there  was  no  fraud  in  their  ' 


non-disclosure ;  but  Ooekbum,  C.  J.,  and  Brett,  L.  J.,  being  of 
the  contrary  opinion.  The  case  is  to  be  taken  to  the  House  of 
Lords. 

The  projectors  of  a  partnership  will  not  be  allowed  to  extort  JEitchms  v. 
profit  by  assuming  to  be  purchasers  and  vendors  in  the  same  aiSors'oan- 
breath.     Thus,  three  persons  agreed  to  purchase  mines  for  not  sell  for 
10,000^.,  for  the  purpose  of  establishing  a  joiat-stock  company  they  bought. 
for'  working  them,  and  that  the  mines  should  be  sold  to  the 
company  for  25,000/.,  of  which  10,000/.  should  be  paid  to  the 
vendor,  and  the  remainder  divided  amongst  themselves  and  cer- 
tain friends,  whom  they  appointed  directors  and  officers  of  the 
company.    At  a  meeting  of  the  stafE  so  appointed  before  the 
formation  of  the  company,  it  was  resolved,  that  the  company 
should  purchase  the  miues  for  25,000/.,  and  a  conveyance  was 
made  to  the  trustees  accordingly.     The  whole  sum  was  paid  out 
of   the  funds  of  the  company,  and  divided  according  to  the 
agreement.    But  a  suit  having  been  brought,  it  was  held,  on 
demurrer,  that  the  participators  in  the  15,000/.  were  liable  to 
refund  the  whole  sum  (r). 

The  cases  upon  this  subject  are  very  numerous ;  but  as  they, 
present  a  great  imiformity  it  will  be  sufficient  for  present  pur- 
poses to  refer  to  the  most  recent  and  not  the  least  celebrated  of 
them ;  viz..  The  New  Sombrero  Co.  v.  Erlanger  and  others  (s),  N'ew  Som- 
the  material  facts  of  which  were  as  follows : — ^A  lease  of  an  :Eriamger,— 
island  in  the  West  Indies,  contaiuing  extensive  deposits  of  the  rule  ap- 

^  ■  i^  plied  against 

phosphate  of  hme,  was,  on  the  30th  of  August,  1871,  con-  promoters, 
tracted  to  be  sold,  subject  to  the  sanction  of  the  Court,  to  a  Z^TX^^^ 
person  who  was  ia  fact  the  agent  or  trustee  for  a  syndicate  or  merely  osten- 
group  of   speculators,  and  the  contract  was  confirmed  by  the  colourable, 
judge  iu  chambers  on  the  15th  of  September.     This  agent,  on 
the  20th  of  September,  agreed  to  sell  the  property  to  a  trustee 
for  the  plaintiff  company,  registered  the  same  day,  for  double 
the  price  at  which  he  had  purchased,  and  which  had  been  paid. 
The  main  object  of  the  new  company,  as  stated  by  the  memo- 
randum of  association,  was  to  acquire  the  lease  of  the  island  and 
work  the  phosphates.     There  were  five  directors,  who  were 
named  in  the  articles  of  association.     Of  these,  two  were  away 
from  England  when  the  company  was  formed,  and  took  no  part 
in  the  management  till  after  the  purchase  was  completed; 
another  was  the  trustee  who  purchased  on  behalf  of  the  syn- 

(r)  Hitcbens  v.  CongreTe,  4  Sim.  (s)  L.  E.,  5  Ch.  Div.  73. 

420;  4  Rubs.  562. 

-R.  R  R 
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Chap.  X. 
Sect.  6. 


Deoifiion  of 
Malins,  V.-C. 


Decision  of 
the  Couit  of 


JesseljM.E., 
— ^remarks  of. 


dicate ;  and  another,  by  arrangement  made  before  tlie  registra- 
tion of  the  company,  obtained  his  share  qualification  by  gift 
or  loan  from  the  principal,  member  of  the  syndicate,  who,  in 
fact,  directly  or  indirectly  selected  all  the  directors.  The  fifth 
was  independent  of  the  syndicate.  The  three  last-mentioned 
directors,  at  a  board  meeting  on  the  29th  of  September,  adopted 
the  contract  for  purchase : 

It  was  held  by  Malins,  V.-C, — 

(1)  That  tlie  syndicate  must  be  considered  to  iave  purcliased  the  pro- 
perty as  from  the  30th  of  August,  and,  therefore,  that  from  that  date 
they  were  at  liberty  to  dispose  of  it  as  they  thought  proper;  and  that, 
inasmuch  as  there  was  no  one  who,  as  represertting  thei  future  company, 
could  then  treat  the  syndicate  as  being  m  a  fiduciary  relation  towards 
him,  the  company  were  not  entitled  to  set  aside  the  contract  because-  there 
was  no  disclosure  of  the  price  at  which  the  syndicate  had  purchased,  or 
to  say  that  the  sjmdioate  were  'trustees  for  the  company  of  the  difference 
between  the  two  purchase-moneys.  (2)  That  the  fact, that  the  principal 
or  active  member  of  the  syndicate  had,  as  early  as  the  12th  of  September, 
commenced  negotiations  with  some  of  the  persons  who  afterwards  became 
directors  with  a  view  to  the  formation  of  the  company,  did  not  make  the 
syndicate  promoters  or  agents  of  the  company.  (3)  That  though  the 
acceptance  of  the  contract  for  purchasing  the  lease  of  the  island  was  the 
principal  object  for  which  |the  company  was  formed,,  it'  did  not  requiiQ 
more  than  the  quorum  to  make  it  valid:,  and  (4)  That  when,the  compaiiy 
had  entered  into  possession  of  the  j)roperty  in  putsuanoe'of  a  bontraet- 
made  on  behalf  of  the  company  by  three  of  the  directors  named  ia  the 
articles  of  association,  it  was  not  open  to  the  company  afterwards  to 
object  as  against  the  vendors  to  the  validity  of  the  contract,  on  the  ground 
that  the  three  directors  did  not  legally  form  a  quorum  of  the  body,  or 
that  one  of  the  three  was,  as  trustee  for  the  syndicate,  vendor,  and,  as 
director  of  the  company,  purchaser.  .       :         ,  , 

But  it  was  held,  on  appeal,  that  the  syndicate,  being  the  pro- 
moters of  the  company,  stood  in  a  fiduciary  relation  to  it,  and 
were,  bound  to  make  a  full  and  fair  disclosure  of  their  interest  in 
the  property ;  and  that,  as  they  had  suppressed  the  facts  that  they 
were  the  real  vendors,  and  that  they  gave  for  the  property  only 
half  what  the  company  were  going  to  give,  and  had  obtained 
the  acceptance  of  the  contract  from  such  a  board  as  they  created, 
and  had  inserted  ia  the  prospectus  statements  which  would  lead 
intending  shareholders  to  believe  that  the  contract  ha,d  been. 
approved  by  all  five  directors,  there  was  no  contract  binding  on 
the  company,  and  the  sale  to  the  company  must  be  set  aside, 
and  judgment  given  against  the  members  of  .the  syndicate,  for 
repayment  of  the  purchase-money.  The  Court  also  held  that 
the  estate  of  a  deceased  member  of  the  syndicate  was  liable,  on 
the  groimd  that  he  was  a  partner,  and  that  the  action  therefore 
did  not  die  with  hitn.  Jessel,  M.  E.,  ia  delivering  judgment, 
made  the  following  (among  other)  remarks  :— 

This  prospectus  was,  ia  fact,  the  prospectus  of  the  promoters.  It  does 
not  state  who  the  real  vendors,  are,  and,  it  does,  not  atatewhat  the  price 
they  gave  for  it  was.    Now,  understanding,  as  I  do,  that  the  piomotprs 
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of  a  company  stand  in  a  fiduciary  relation  to  tliat  company  wMoh  is  tlieir      Chai.  X. 
creature;  in'  this  case  that  is'  emphatically  so,  for  up  to  this  time  there       Sect.  6. 

was  not  really  a  single  lona  fide  shareholder  distinct  from  the  promoters.    — 

Now  persons  in  a  fiduciary  position  must  mate  a  full  and  fair  disclosure 
when  they  are  about  to  sell  property  to  those  towards  whom  they  stand  in 
that  relation.  Is  it  a  fair  thing  to  omit  stating  that  they  themselves  are 
the  owners  of  the  property  ?  That,  I.think,  is  obyiously  not  fair.  Is  it  a 
ikii  thing  to  omit  to  state  they  have  just  purchased \tne  property  at  the 
Valuation  sanctioned  by  the  Court  of  Ohanoelry  for  half  the  amount?  I 
do  not  think  it  is  absolutely  necessary  that  in  all  cases  the  price  givep. 
should  be  stated;  but,  looking  at  the  peculiar  position  of  the  parties,  I 
think  it  was  necessary  here ;  though;  even  if  it  had  been  stated,  I  do  not 
think,  looking  ^t  the  other  circunistanoes  of  the  case,  that  my  judgment 
would  have  been  diJEferent  from  what  it  is  now. 

Again,  it  is  stated  that  the  directors  have  entered' into  a  provisional 
contract  to  purchase  the  .property  from  Evans.  Was  this  true  ?  ■  I  think 
it  was  a  very  material  mis-statement.  The  directors  had  nothing  what- 
e'ver  to  do  with  the'  provisional  contract ;  it  was  really  entered  into  by  the 
promoters,  and  it  was 'not  sanctioned  by  anybody  on  behalf  of  the  company 
until  the  29th  of  September.  It  is  nothing  more  thap  a  mere  sham  con- 
■fcract,  a  thing  entfeted  int6  by  one  agent  of  the  'pronioter'to  sell  with 
another  agent  of  the  promoter  to  buy.  That  beiag  the  position  of  mat- 
■ters,  can  it  be  said  that  there  wa.^  any  binding  contract  at  all  upon,  the 
company?  I  think' nol;.  I  thmk  the' proinoters' being,  as  I  said  "before, 
in  a  fiduciary  position,  not  only  having  avoided-  making  a  complete  dis- 
closure, not  only  haying  concealed  material  facts,  but  having  also  mis- 
represented material  facts,  there  was  no  binding  contract 'on  the  company. 
'  Then  it-is  saidy  assuming  thattbbeso,  this  is  hot  a  cas^^  in  which  the  The  moral 
com,pap.y  can,  get  rid  o;£  the  .contract.  It  was  said,  first  of  all,  that, it  objeotion 
would  be  doing  great  injustice,  that  if  we  rescind  the  contract  and  order  obviated, 
the  return,  of  this  property, -^hich- appears  to  b4  a  valuable  ■  property, 
tl|.ough  not -jyqrth  so  much  as  110,0Q0Z.,. we  shall  thei^eby  enable  the.com,- 
pany  to  obtain  more  than  the  value  of  the  property,  and  divide  it  not  only 
amongst  those  shareholder^' who  tnew  iothihg  about 'the  matter,  but  alsb 
aiftongsl;  several  shar^l^olders  who  kne'w  .all  about  ifc  It  is  said  ,that  this 
is  not  doing  justice,  and  that  the  suit  cannot  be  maintained  in  this  form,, 
betauseit  willnot  do  justice.  But  that  argument  go'es  too  far, -because 
it  would  apply  to  a  case  of  the  .grossest,  fraud  in  every,  instance  in  T^hich 
one  or  more  of  the  actual  shareholders  of  a  company  took  part  in  that 
fraud'.  If  the  argument  werb  once  allowed  to  prevail,  it  would  only  be 
neoessary.to  corrupt  one  single, shareholder. in  order  to  prevent  a  copi'-, 
pany  from  eyer  setting  the  oontiact  asi(^e. ,  It  maybe  said  you  ^ve  to 
the  shareholder,  who  waS  a  ■pa.ify  to  ihfe  fraud,  a  profit, 'because  he  will 
take  it  in  respect,  oi  his.  shares,  andy  since  as  beWeen  cb-conspirators,  there 
is  no  contribution,  therefore  Jus.bfother  conspirators,^ who  are  made  liable, 
fol  the  fraud,'  cannot  inake  him  'repay  his  proportion.  But  the  doctrine 
of  this  Court,  has  never  been  to  hold  its  hand  and  avoid  doing  justice  in, 
favour  of  the  innocent,  because  it  caimot  appoi;tion  the  pijnishmfint  fully 
amongst  the  guilty.  A  dozen  parties  to  a  fraud  may  be  defendants,  and 
one  decree  or  judgment  go  against  all;  and  if'- it  is  a  fraud  of  such  a 
chsxafiter.  that  none.  of.  them,  can,  bring  ap,  action,  for  ppntribution,  the 
piaintili  may  at  his  will  and  pleasure  enforce  that  judgment  against  any 
one  of  them,  and  perhaps  pass  over  the  most, guilty  of  them';  stiU  there 
is, no,  remedy  as  betyreei;!, j^iose.yjio  commit  the  jfraud.  It  is  one  of  the 
punishments  of  fraud  that 'there  is  no  such  remedy,  and  that  a  guilty 
party,  though  not  the  most  guilty,  may  suffer  the  greatest  amoUnt'bf 
punishment.  It  is  one  of  the  deterrents  to  men  to  prevent  their  com- 
mitting fraud.  I  do  not  see  any  ground  of  natural  justice  or  any  ground 
of  pokey  whiohl  shouldjjrevent  tnb  Court  rescinding  the  contract  in  the 
case  I  have  put.  ,■     ;      •,  ■-■«!,.  ' 
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Chap.  X. 
Sect.  7. 

In  general,  no 
action  at  law 
by  one  part- 
ner against 
another. 


Sutbard, — no 
action  at  law 
by  one  of 
several  oo- 
contraotors 
against  the 
oQiera. 


Eemedies  i 
equity. 


Sect.  YII. — The  Eemedies  of  Mining  Partners  against  each  other. 

It  is  a  general  rule  of  law,  tliat  a  partner  cannot  bring  an 
action  at  law  agaiast  Hs  co-partner  for  work  and  labonr  per- 
formed, or  money  expended  on  account  of  the  partnership  {t), 
except  in  respect  of  a  separate  right,  or  contract,  or  for  a  sum 
found  to  be  due  upon  the  settlement  of  an  account  {u).  And 
this  rule  does  not  appear  to  be  materially  affected  by  the 
fusion  of  law  and  equity  under  the  Judicature  Acts,  1873 — 1875. 

Thus,  an  action  at  law  was  brought  by  a  shareholder  and 
managing  director  of  the  Cornish  Tin  Smelting  Company,  as 
the  indorser  of  two  bills  of  exchange,  agaiast  another  share- 
holder, who  was  also  an  agent  of  the  company  for  the  sale  of 
the  tin,  in  the  receipt  of  a  regular  commission*  and  an  additional 
del  credere  commission.  There  was  a  count  for  money  had  and 
received.  The  defendant  sold  a  quantity  of  tin  to  one  Richard 
Conness,  and  drew  the  bUls  upon  him,  which  were  accepted  and 
afterwards  indorsed  by  the  defendant  to  "W.  Mears,  the  actuary 
of  the  company,  who  indorsed  them  to  the  plaintiff.  It  was 
contended,  that  the  bills  were  drawn  by  the  defendant,  not  as, a 
member  of  the  company,  but  in  his  individual  character,  to  secure 
the  payment  of  a  sum  for  which  he  might  become  responsible. 
This  argument  seemed  to  be  approved  of  by  Lord  Tenterden  at 
the  time.  But,  on  afterwards  delivering  the  judgment  of  the 
Court,  he  observed,  that  if  the  plaintiff  could  recover  on  those 
biUs,  it  would  be  a  recovery  by  one  joint  contractor  against 
another,  and  then  the  defendant  would  have  a  right  to  call  upon 
the  plaiatiffi  for  contribution.  He  had  thought,  during  the 
argument,  that  the  verdict  taken  on  the  count  for  the  money 
had  and  received  might  be  sustained.  Upon  further  considera- 
tion, the  Court  thought  that  the  defendant  must  be  taken  to 
have  received  the  money,  not  in  his  individual  capacity,  but  as 
a  member  of  the  trading  company  {x). 

But  when  goods  are  supplied  by  a  company  to  an  individual 
member,  for  his  private  use,  an  action  wiH  lie  for  goods  sold  and 
delivered  against  him  {y). 

A  Court  of  equity  is  the  proper  forum  for  aU  partnership 
accounts. 


(t)  Holmes  -v.  Higgins,  1  Bam.  & 
0.76. 

(m)  Smith  V.  Barrow,  2  T.  R.  476; 
Venning  v.  Leckie,  13  East,  7;  Coffey 
V.  Bria,n,  10  Moore,  341 ;  3  Bing.  54 ; 
Sharp  V.  Warren,  6  Price,  132 ;  Moravia 
V.  Levi,  2  T.  R.  483;  Wells  v.  Wells, 
Ventr.  40;  Henley,  i).  Soper,  8  Bam. 


&  C.  16;  2  Man.  &  E.  153;  Winter  ». 
White,  3  Moore,  674;  1  Brod.  &  B. 
350. 

Ix)  Teague  ».  Hubbard,  8  Bam.  & 
C.  345;  iMan.  &  R.  369. 

(y)  Davies  v,  Hawkins,  3  Maul.  & 
Sel.  488. 
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(1.)  If  a  partner  can  show  such  a  ease  to  the  Chancery  Divi-      Ohaj?.  X. 
sion  of  the  Court,  as  would  authorize  it  to  pronounce  a  decree        ^'™' 


of  dissolution,  he  will,  upon  notice,  be  entitled  to  ask  for  the  [^]^  manager. 
appointment  of  a  receiver  or  manager  (2),  and  one  of  the  partners 
may  he  appointed,  if  his  conduct  has  heen  free  from  imputation 
of  misconduct  or  suspicion  of  insolvency  {a). 

It  is  the  duty  of  all  partners  to  combine  in  carrying  on  the  -S^itt  v.  Jeyes, 
concern  in  a  practicable  and  effective  manner.      In  ibining  mentsofa 
adventures  it  may  frequently  happen  that  the  partners  so  far  yf™^"™^  . 
disagree  in  their  proposed  mode  of  management  as  to  impede  ing  mis- 
the  proper  working  of  the  mine.     It  is  indispensable  for  the  ™^''*^^™™  • 
success  of  'the  undertaking  that  some  regular  system  should  be 
adhered  to;    and  if  such  a  system  cannot  be  amicably  agreed 
upon,  or  if  its  proposed  adoption  or  substitution  become  the 
source  of  contention  and  permanent  difference,  or  if  the  prosecu- 
tion of  the  adventure  is  grossly  mismanaged,  there  can  be  no 
doubt  that  the  Court  will  immediately  proceed  to  appoint  a 
manager.     It  will  make  no  difference  if  the  partnership  had 
been  agreed  to  endure  for  a  term  of  years  (6). 

In  the  case  of  Jefferys  v.  Smith,  the  defendant  was  an 
owner,  and  the  sole  manager  of  the  concern.  Different  acts  of 
misconduct  were  imputed  to  him.  A  bill  was  filed  for  a  dissolu- 
tion, and  a  motion  was  made  for  a  manager  to  be  appointed  by 
•the  Court.  An  order  for  a  receiver  was  accordingly  inade,  and 
every  owner  was  declared  to  be  at  Hberty  to  propose  himself  as 
a  manager.  It  was  observed  by  Lord  Eldon,  that  in  his  country, 
where  there  were  frequently  twenty  owners  of  the  same  mine,  if 
each  was  tP  have  a  set  of  miners  going  down  the  shaft  to  work 
his  twentieth  part,  it  would  be  impossible  to  continue  worffing 
the  mine.  Must  not  a  contract  be  implied  that  it  was  to  be 
carried  on  in  a  practicable  and  feasible  way?  If  not,  you  destroy 
the  subject  altogether;  it  renders  it  impossible  to  carry  it  on  (c). 

In  the  last-mentioned  case,  the  practice  was  carried  so  far  as 
to  order  the  appointment  of  a  manager,  simply  with  reference 
to  the  subject  being  a  mine,  and  not  only  in  respect  of  there 
being  a  trading  partnership.  But  a  motion  for  a  receiver  was 
refused,  where  there  [had  only  been  want  of  co-operation,  as 
distinct  from  interference  (<?). 

A  motion  for  a  receiver  was  also  refused,  in  a  case  where  the  Norway  y. 

plaintiff  claimed  under  some  old  leases  which,  he  contended,  sence  of  mis- 
management. 

(«)  Goodman  v.  WMtoombe,  1  Jao.      471 ;  Crawsliay  v.  Manle,  supra. 
&  "W.   689 ;   Crawshay  v.   Maule,    1  (J)  Smith  v.  Jeyes,  supra. 

Swanst.  495;  Smith  v.  Jeyes,  4  Beav.  (0)  1  Jao.  &  W.  298. 

603;  Holmes  ■;;.  Bell,  2  Bear.  298.  [d)  Eobertss.  Eberhardt,  2Bq.  Hep. 

(«)  WUson  V.  Greenwood,  I  Swanst.       780;  23  L.  J.,  N.  S.,  C.  C.  201. 
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Chap.  X.     were  still  in  existence,  and  where  he  had  not  urged  his  claim  till 


Seot.  7 


considerahle  expenditure  was  incurred,  and  the  mine  became 
prosperous.  The  Court  refused  also  to  hear  affidavits  [of  title 
upon  the  motion,  as  in  cases  of  waste ;  there  was  no  misoonduet 
alleged  on  the  part  of  the  defendant.  Lord  Eldon  said,.,  the 
defendant  was  a  trustee  for  himself  and  all  the  adventurers  who 
had  not  abandoned  the  concern,  and  had  just  as  good  a  right  to 
the  possession  as  any  of  his  fellow-adventurers.  The  only-;  ground 
for  a  receiver  was,  that  he  was  wasting  the  property,  or  excluding 
from  the  fair  opportunity  of  interfering  in  the  concern  those  wlip 
were  entitled  with  bim  to  the  benefit  of  the  licence.  ■  There  was 
no  appearance  of  mismanagement  (e).       '  ■ 

There  were  also  mortgagees  in  the  case,  but  the  Court  observed, 

that  the  mortgagees  had  nothing  to  do  with  the  motion.     They 

might  enter  as  mortgagees;  but  the  appointment  of  a  receiver 

could  not  prejudice  that  right;  and  the  constant  habit  of  the 

Court,  upon  such  a  motion,  was  not  to  look  at  mortgagees 

further  than  to  take  care  that  they  were  not  prejudiced  (/). 

Norway  t.  It  appears,  however,  the  mortgagees  afterwards  took  considerT 

— diffictdty  of   able  shares  iu  the  mines,  and  then  entered  upon  the  mines  and 

appointing  re-  .(jqqJj-  possession,  and  continued  to  work  them  under  the  manage- 

ceiver,  where  jr  >  o 

the  defendant  ment  of  a  persou  appointed  by  them.  The  remedies  of  a  partner 
gagee  ia  pos-  ^'^*^  ^  mortgagee  were  thus  united  in  the  same  individuals.  A 
session.  \,S\.  was  filed  by  the  former  managing  partner  against  the  mort- 

gagee partners,  alleging  that  the  mines  were  worked  in  a  very 
improper  manner,  and  praying  that  an  account  might  be  taken, 
and  that  upon  payment  of  what  was  due  to  the  defendants  in 
the  present  suit  they  might  be  ordered  to  deliver  up  j)OS8ession. 
One  of  the  defendants  pleaded  an  agreement  which  had  been 
entered  into  between  the  parties,  by  which  it  was,  amongst 
other  things,  stipulated  that  the  mortgagees  should  reniain  in 
full  possession  of  the  mining  property,  and  that  the  services  of 
the  manager  appointed  by  the  defendants  should  also  be  con- 
tinued upon  certain  terms,  but  that  the  plaintiff  should  have  the 
control  of  the  working  part  of  the  mine.  The  plea  was  allowed 
by  the  Vice- Chancellor,  but,  after  much  argument,  was  overruled, 
upon  the  appeal,  principally  on  the  grounds  that  such  a  practice 
might  keep  from  the  knowledge  of  the  Court  circumstances 
which  might  regulate  its  decision,  that  a  bill  cannot  be  dismissed 
by  the  mere  agreement  of  the  parties,  and  that  the  averments 
of  the  plea  were  not  sufficient :  and  this  decision  was  afterwards 
affirmed  by  the  House  of  Lords  (g*).    Therev  was  also  another 

(e)  Norway  v.  Eowe,  19  Ves.  144.  Wood,  ibid.  419. 

(/)   Ibid.     163.      See    Bemey   v.  (g)  Kowe  v.  Wood,  1   Jao.  &  W. 

Sewell,  1  Jao.  &  W.  647;  Bochin  v.      315. 


THE    KEMEDIES   OF   MINING   PARTNERS   AGAINST   EACH   OTHER.  615 

agreement  between  the  parties  in  1819,  y/hioh.  was  not  set  forth     Chap.  X. 

in  the  plea.  ^^"^^  ^- 

Answers  were  then  put  in  hy  the  defendants,  and  a  motion 

made,  on  the  part  of  the  plaintiff,  for  a  receiver.     It  was  stated 

that  the  accounts  were  improperly  kept,  and  the  mines  iajured 

hy  mismanagement;  that  they  would  be  much  improved  by 

judicious  eJtpenditure  and  working,  and  that  he  was  altogether 

excluded  from  the  stiperiatendence  of  them.     These  statements 

of  mismanagement  were  denied  by  the   defendants,  and  the 

motion  was  ultimately  refused.     Lord  Eldon  said : 

The  great  difficulty  he  felt  arose  from  not  seeing  upon  wtat  principle 
lie  was  to  interfere  in  tie  present  stage  of  the  prpceedSngs  to  deprive  the 
defendants  of  the  possession  of  the  mine,  not  only  as  mortgagees,  hut  as 
partners,  and  when  he  must  assume  that  the  agreements  stated  in  the 
pleadings  were  hinding  until  they  had  been  set  aside.  If  a  man  is  mort- 
gagee of  a  mine,  and  the  mortgagor  comes  to  complain  of  mismanage- 
ment, the  first  thing  that  requires  consideration  is,  what  is  a  mortgagee 
of  a,  mine  to  do,  or  what  omission  on  his  part  may  be  called  mismanage- 
ment? Suppose  a  person  is  mortgagee  of  a  mine  which  is  likely  to  be 
much  improved  by  a  large  expenditure;  if  he  were  owner,  he  might  specu- 
late for  himself  as  much  as  he  pleased.  But  can  a  mortgagee  be  required 
to  do  that  ?  Can  he  be  required  to  risk  his  own  fortune  in  speculation, 
and  to  incur  hazard  in  an  adventure  which  is,  iiltimately  to  redound  to, the 
benefit  of  the  mortgagor  ?  He  apprehended  that  he "  cannot,  and  that  at 
the  utmost  he  is,  not  bound  to  advance  more  than  a  prudent  owner.  So, 
taking  it  as  the  cage  ,of  a  partnership,  with  respect  ,to  ;mismanagement,  he 
should  like  to  hearto  what  expense  a  partner  can  be  called  on  to  go,  if  he 
happens  to  be  a  very  large  creditor  of  the  partnership  trade,  There, must 
be  clear  mismanagement,  therefore,  of  a  particular  and  specified  nature, 
if  the  case  was  to  be  put  upon  that.  With  respect  to  the  circumstance  of 
the  defendant  being  both  mortgagee  and  partner,  it  was  one  which,  if  the 
facts  were  clear,  deserved  a  good  deal  of  consideration.  As  a  mortgagee, 
he  would  have  certain  rights,  and  if  he  filled  tha,t  character  only,  would 
be  bound  to  account  with  the  mortgagor  in  a  particular  and  special  man- 
ner ;  and  it  was  no  inconsiderable  hardship  on  him,  that  he  must  account 
not  only  for  what  he  has  done,  but  for  what,  without  his  wilful  default; 
he  might  have  made.  As  a  partner,  he  would  not  be  obliged  so  to  ac- 
count; and  a  question  might  arise  hereafter,  whether  the  account  should 
be  directed  upon  the  principle  of  partnership  only,  or  whether  a  decree 
could  be  framed,  partly  upon  the  principle  of  partnership,  and  partly,  if 
he  might  so  express  himself,  upon  that  of  mortgageeship.  If  a  mortgagee 
chooses .  to  become  a  partner,  the  management  must  be  considered  with 
reference  to  the  benefit  of  ,the  other  partner,  as  well  as  to  the  rights  of  a 
mortgagpr  and.  mortgagee ;  and  it  would  be  difficult  to  make  out  that  the 
mortgagee  can  wholly  exclude  his  partner  from  interference  in  the  part-r. 
nersfip.  This  was  not,  however,  precisely  the  kind,  of '  motion  which 
ought,  at  least  in  the  first  instance,  to  have  been  made,  particularly  with 
reference  to  the  agreements  (ft).  .  -■ 

It  might  have  been  inferred  from  some  portions  of  the  above 
judgment,  that  the  mortgagor-partner  might  have  been  suffered 
to  take  a  pairtial  possession  of  the  mines,  and  to  have  assumed  a 
part  in  the  genetal  management,  without  reference  to  the  agree- 
ments which  had  been  entered  into.  But  on  a  subsequent  dayi 
the  Chancellor,  on  delivering  final  judgment,  observed : 

That  the  original  connection  between  these  parties  was  that  of  mort- 
gagor and  mortgagee ;  and  if  a  receiver  or  manager  was  to  be  appointed, 

(A)  Eowe  «;.  Wood,  2  Jao.  &  W.  553. 
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in  other  words,  if  the  possession,  was  to  be  taken  from  the  mortgagee,  it 
must  be  on  such  grounds  as  the  Court  acts  upon  in  such  cases ;  and  ii 
-  it  is  not  clearly  shown  that  the  mortgagee  is  fully  paid,  and  that  almost 
by  his  own  admission,  the  Court  will  not  deprive  him  of  the  possession  (4). 
It  was  said  that  the  mortgage-money  must  be  understood  to  be  paid.  But 
although  it  might  be  very  questionable  whether  some  of  the  items  ia  the 
account  would  be  allowed  when  the  cause  came  to  a  hearing,  he  could 
not  say  that  nothing  was  due,  and  the  Court  must  get  to  that  extent  before 
it  could  appoint  a  receiver.  If  they  had  been  merely  partners,  and  no 
rights  had  been  created  by  the  relation  of  debtor  and  creditor,  the  case 
would  have  been  very  simple ;  one  partner  cannot  exclude  another  from 
the  equal  management  of  the  concern ;  and  it  is  the  duty  of  each  to  keep 
precise  accounts  always  ready  for  inspection,  and,  in  short,  to  keep  good 
faith  towards  each  other.  But  whatever  might  have  been  their  rights 
under  the  previous  instruments,  he  was  bound  to  look  at  the  subsequent 
agreements,  and  to  consider  them  as  valid,  until  they  were  got  rid  of  by 
decree.  If  so,  the  rules  as  to  partners  could  not  regulate  all  their  rights, 
because,  under  the  last  instrument,  they  had  stipulated  that  whatever 
might  be  their  original  obligations,  they  would  deal  in  the  terms  contained 
in  those  agreements.  It  had  been  said  that  the  plaiutifl  quarrelled  with 
those  agreements,  and  was,  therefore,  not  entitled  to  any  benefit  from 
them ;  but  he  thought  the  defendants  were  bound,  without  prejudice  to 
the  questions  in  the  cause,  to  let  lii-m  have  the  benefit  of  them ;  and, 
therefore,  he  had  a  right  to  have  the  control  of  the  working  part  of  the 
mine  until  the  equities  were  arranged.  At  present  he  did  not  see  his 
way  to  appoint  a  receiver ;  but  he  thought  that  the  plaintiff,  subject  to 
the  equities  which  might  be  ultimately  declared  between  the  parties,  had 
a  clear  right  to  insist  that  regular  accounts  should  be  kept  of  all  receipts, 
payments  and  transactions  relative  to  the  mine,  and  to  have  constant 
access  for  the  purpose  of  inspecting  the  accounts ;  and  also,  that,  subject 
to  those  equities,  he  had  a  clear  right  to  control  the  working  of  the  mines; 
and  if  he  was  impeded  in  the  exercise  of  any  of  those  rights,  the  applica- 
tion to  the  Court,  after  the  other  parties  had  been  apprised  of  what  the 
Court  expected  them  to  do,  would  be  differently  treated. 

The  conolusions  to  be  drawn  from  the  ahove  important  case 
seem,  therefore,  to  be,  that  partners  standing  in  the  previous 
relation  of  mortgagor  and  mortgagee,  ■with  respect  to  mines, 
may  enter  into  an  agreement  which  may  be  construed  to  control 
the  legal  consec[uences  of  that  relation,  and  which  may  entitle 
the  mortgagor-partnerto  contract  and  directthe  working  manage- 
ment of  the  mine;  but  that,  in  the  absence  of  any  such  agree- 
ment, or  if  it  cannot  be  supported  as  a  binding  contract,  a  partner 
will,  in  the  capacity  of  mortgagee,  be  entitled  to  retain  the  full 
possession  of  the  mine,  and  the  entire  management  of  the  con- 
cern. In  this  situation  he  will  not  only  be  responsible,  as  a 
partner,  for  the  proper  conduct  of  the  adventure,  but  he  will 
assume  the  more  serious  situation  of  a  mortgagee  in  possession. 

When  one  partner  only  assigns  his  shares  in  mortgage,  the 
mortgagee  cannot,  as  in  the  last  case,  become  entitled  to  the 
possession  and  control  of  the  whole  mine;  for  there  are  others 
who  have  interests  in  the  concern,  upon  which  the  mortgagee 
bas  no  claim.  But  he  may  demand  and  take  possession  of 
the  shares  mortgaged,  and,  unless  restrained  by  the  particular 


(i)  Q.uaiTelI«.Beokford,  reported  13 
Ves.  377,  before  Lord  Erskine,  cited  as 


decided  by  Lord  Eldon,  1  Jao.  &  "W. 
649. 
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stipulation  of  the  partnership  deed  or  agreement,  he  ■wiU  thus  Chap.  X. 
become  a  partner  in  the  concern.  If  the  assignment  should  ^°'''  ' 
produce  a  dissolution,  he  may  be  constituted  the  member  of  a 
new  firm.  In  either  case,  he  will  be  entitled  to  all  the  rights 
and  privileges  which  might  have  been  claimed  and  exercised  by 
the  mortgagor.  In  case  of  mismanagement  or  misconduct  by 
his  co-partners,  he  may  demand  the  appointment  of  a  -manager 
from  the  Coiirt  (A). 

(2.)  A  mortgagee  of  shares  in  a  mining  partnership  is  entitled  (2.)  Fore- 
to  the  usual  decree  of  foreclosure.  As  between  the  partners  them- 
selves, the  shares  will  only  be  affected  by  such  liabilities  as  are 
sanctioned  by  any  specific  agreement,  existing  and  in  force.  In 
taking  the  accounts,  the  mortgagee  is  not  entitled  to  ask  for  any 
account  of  profits  paid  or  distributed  before  the  fiUng  of  the  bill, 
nor  to  contest  any  call  made  on  partners,  nor  to  question  any 
previous  management  of  the  concern  (l). 

In  the  case  last  cited,  the  partnership  deed  gave  a  right  of 
pre-emption  of  shares  to  the  other  partners;  and  it  was  ordered 
that,  in  the  event  of  absolute  foreclosure,  any  of  the  other  part- 
ners might  redeem  before  a  certain  day. 

Of  course,  all  securities  on  shares  are  liable  to  the  rule  in 
equity  and  in  bankruptcy,  that  all  the  joint  estate  belongs  in. 
the  first  instance  to  the  joint  creditors  of  the  partnership. 

(3.)  By  the  general  law  of  partnership,  a  partner  will,  in  (3.)  injuno- 
many  instances,  be  entitled  to  an  injunction  against  his  partner,  ^^°^' 
as  when  the  latter  has  become  insolvent,  and  is  receiving  the 
partnership  debts  (m),  or  when  his  conduct  is  overbearing  and 
oppressive  (»),  or  when  he  applies  partnership  property  to  uses 
not  warranted  by  the  agreement  (0),  or  when  there  is  an  execu- 
tion against  the  partnership  property  for  a  separate  debt  (p),  or 
when  a  bill  of  exchange  has  been  improperly  accepted,  in  order 
to  prevent  its  negotiation  (q).  A  Court  of  equity  will  sometimes 
grant  an  injunction  under  circumstances  which  may  not  call  for 
a  dissolution  (r). 

In  the  case  of  mines,  an  injunction  wlH,  of  course,  be  obtain- 
able, where  the  grievance  is  of  a  nature  which  may  bring  the 
complaining  party  within  the  ordinary  rules  of  reHef.  But  it 
would  seem  to  be  quite  clear,  that  in  no  case  would  the  Court 

(k)  Bentley  v.  Bates,  4  Tou.  &  C.  (0)  G-lassington  1;.  Tlnvaites,  1  Sim. 

182;  9  L.  J.,  N.  S.,  Exot.  Eq.  30.  &  Stu.  124. 

(l)  Redmayne  v.  Eorster,  35  L.  J.,  (p)  Taylor  i,.   Eield,   4  Ves.   396; 

Ch.  847.  Bevan  v.  Le-wis,  1  Sim.  376. 

(m)  Williams  v.  Bingley,   2  Vem.  (y)  Hoodf;.  Aston,  1  Eiiss.  412. 

278.  (r)  Cliarltoii«'.Poidter,19Ves.l48,n. ; 

(n)  Charlton  v.  Poulter,- 1  Ves.  429;  Q-oodman  v.  Wliitoomt),   1  Jao.   &  W. 

19  Ves.  148.  692. 
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mine.     The  consequences  of  such  a  step  might  he  fatal  to  all 


parties,  and  the  appointment  of  a  manager  would  sufficiently 
remedy  any  cause  of  complaint  which  would  ,arise  to  demand 
the  interference]  hy  injunction.  Even  in  cases  where  the  .title  is 
disputed,,  the  Court ,  is  reluctant  to.  continue  an  injunction  which 
has  been  obtained,  for  preventing  the  opening  of  a  mine,  and  it 
may  be  safely  asserted,  that  if  a  mine  has  been  actually  woiied 
for  a  length  of  time,  and  is  in  working  condition,  the  Court 
would  not  interfere  by  so  summary  a  proceeding  (s).  ,  In  the 
case  of  Field  v.  Beaumont,  it  was  observed,  by  Lord  Eldon,,that 
to  stop  the  working  of  a  coal  mine  was  a  serious  injury  {t).  The 
same  observation  is  true  with  respect  to  almost  all  mines. 
(4.)  Aooount.  (4)  The  remedy  of  account  between  partners  is  usually 
decreed  by  the  Court  upon  a  dissolution.  It  is  hardly  yet 
settled  whether,  in  general  partnerships,  a  partner. can  obtaiii  a 
decree  for  an  account  without  praying  for  a  dissolution.  Lord 
Eldon  seems  to  have  been  of  opinion  that  he  cannot  (w),  an(^ 
there  have  been  contrary  decisions  on  the  subject  (a;).,  It  is 
said,  few  occasions  can  arise  in  which  it  is  desirable  to  apply  for 
an  account  only,  and  not  for  a  dissolution.  In  mining  trans- 
actions, however,  it  may  often  be  important  to  proceed  for  an 
,  account,  without  proceeding  to  a  dissolution. 
Bentky  v.  In  a  ease  in  the  Exchequer,  a  bUl  was  filed  by  the  mortgagee 

connt  without  of  certaia  shares  in  a  colliery  for  an  account,  and  for  the 
dissolution.  appointment  of  a  manager,  without  praying  for  a  dissolution. 
It  was  urged  in  support  of  the  bill,  that  the  parties  were  to  be 
considered  as  tenants  in  common  of  land,  and  that  the  case  was 
governed  by  that  of  Jefferys  v.  Smith  (y),  where  the  Court 
interfered  by  appointing  a  manager  without  a  dissolution  being 
asked  for.  There  can  be  no  doubt  that  there  was  a  trading 
partnership  (s),  for  the  miaes  were  held  under  a  lease  for  thirty- 
one  years,  for  the  express  purpose  of  mining,  and  the  deed  of 
settlement  evidently  described  the  parties  as  conteraplating  a 
commercial  trade  or  business.  It  was  objected,  that  on  this 
ground  an  account  could  not  be  directed  without  praying  also 
for  a  dissolution.  But  it  was  held  by  Lord  Abinger,  C.  B., 
that  the  rule  only  applied  to  strictly  mercantile  partnerships, 
and  that  the  lessees  were  in  the  position  of  mercantile  partners, 

(s)  Grey  v.  The  Duke  of  Northum-  W.  266. 
berlaud,   13  Ves.  236;   17  Ves.   281.  [x)  Kaowles  v.  HaugMon,  11  Ves. 

See  Chap.  VIII.,  Sect.  6,  168;  Harrison  v.  Axmitage,  i  Madd. 

U)  1  Swanst.  206.  143;'  Losoombe  v.  EusseU,  4  Sim.  8. 

(w)  Porman  v.  Homfray,  2  Ves.  &  (v)  1  Jao.  &  W.  298. 

B.  329;  Marshall  v.  Colman,  2  Jao.  &  \z)  See  Sects.  1  &  2  of  this  Chapter. 
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not  foj?' all  purposes,  but  only  for  the'purj^oses  of  public  con-  Chap.  X. 
venienee' and '  justice.  It  would  be '  bard  to  say,  that  partners  ^°^" 
should  be  obliged  to  put  an  end  to  all  interests  before  they 
should  be  able  to  bring  one  another  to  account,  and  especially 
in  the  case  of  lessees  of  a  coUiery,  disputing  about  their  estate, 
that  the  party  seeking  a  remedy  should  be  compelled  to  sell 
bis  share  {a). 

It  would  appear,  also,  that  if  the  parties  had  not  been  com-  ' 

ihereial  traders,  but'  only  tenants  in  common,  enjoying  the 
profits  of  land,  an  account  might  have  been  obtaiaed  without 
prayiag  for  a  dissolution,  on  the  ground,  that  the  managing  • 
owner  is  acting  on  behalf  of  himself  and  his  co-tenant  {b).  This 
is  only  pursuing  the  principle  established  iu  the  case  of  Jefferys 
•7.  Smith  {c). 

In.  a  case  where  it  was  alleged  in  the  bill  that  the  defendant  Fairthorne  t. 
was  violating  the  partnership  articles  for  the  purpose  of  com-  00™?  without 
pielliug  a  dissolution,  it  was  held  by  "Wigram,  V.-C,  that  the  dissolution. 
biH  was  not  liable  to  a  general  demurrer  for,  not  praying  a 
dissolution,  and  that  the  plaintifE  might  be  entitled  to  accounts 
and  other  relief  (c?). 

But  in  another  case,  two  solicitors,  partners,  had  also  carried  Moberts  v. 
on  a  coal  mine,  which  they  held  in  fee  simple  as  tenants  ia  aooount  with- 
common,  as  a  joint  concern.     Disputes  arose  between  them,  and  °"*  dissolu- 
one  of  them  continued  to  work  the  mine.     The  other  refused  to 
boncur  in  working,  and  to  contribute  to  the  expenses.      The 
managing  partner  filed  a  bill  for  an  account  and  a  receiver,  but 
not  for  a  dissolution.     Wood,  V.-C,  said— ^ 

,.  That  witt  tlie  exception  of  Wynget  v.  Heathcote  (e),  cited  from  reoolleo- 
tionof  counsel,  tiara  did  not  appear  to  be  any  case  in  -wMoli  the  Court 
had  appointed  a  receiver  of  mines,  worked  in  partnership,  without  having 
before,  the  Court  a  suitior  dissolution.  It  was  not  now  necessary  to  ask 
for  dissolution  in  every  case  in  which  partnership  relief  is  sought ; 
but  where  a  bill  sought  for  an  account,  a  dissolution  must  be  prayed. 
Unless  some  special  ground  is  raised,  the  general  accounts  cannot  be 
taken  "without  that  prayer.  In  Bentley  v.  Bates  (/),  it  was, held,  that  the 
accounts  of  a  mining  concern  might  be  taken  without  that  prayer. '  But 
the  difficulty  would  be  enormous  if  the  Court  were  iialled  in,  in  all  such 
disputes,  to  appoint  its  own  manager.  It  might  have  to  manage  all  the 
mines  in  the  kmgdom.  When  a  mining  concern  was  held  as  land,  as  by 
two  co-heirs,  there  was  a  partnership  in  the  working  only,  and  not  in  the 
land — and  either  of  the  owners, might  terminate  the,  joint  working,.  If 
one  continued  to  work,  he  would  be  liable  to  render  an  account  to  the 

(»)  Bentley  v.  'Bates,  5  Tou.  &  C.  Holt,   i  My.   &  C.   619;    Taylor  V. 

182;  9  L.  J.,  N.  S.,  Exch.  Eq.  30.  DaTis,   4  L.   J.,   N.   S.,   C.   0.    18; 

{b)  Ibid.  Richards  v.  Davies,  2  Euaa.  &  M.  347; 

(c)  Supra.  Miles  v.  Thomas,  9  Sim.  606 ;  Richard- 

\d)  Eairthome  i>.  Weston,  3  Hare,  son  «.  Hastings,  H  Beav.  17;  16  L.  J., 

387;-  13  L.  J.,  N.  S.,  C.  0.  263.     See  N.  S.,  C.  0.  322, 

alsoDeeks  v.  Stanhope,  14  Sim.  57;  13  («)  Cited  4  Tou.  &  C.  187. 

L.  J.,  N.  S.,  0.  0.  453;  WaUworth  v.  (/)  4  Tou.  &  0.  182,  supra. 
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otter,  as  in  Benys  v.  ShucMmrgh  {g).  If,  on  tte  other  hand,  there  was 
a  real  partnership,  any  of  the  partners  might  determine  it,  and  insist  on 
a  sale.  In  either  case  it  woiild  be  proper  to  ask  for  a  dissolution  and 
winding-up  of  the  concern,  and  for  a  receiver  in  case  of  disagreement.  In 
the  present  bill,  it  was  not  clear  in  what  way  the  plaintiffl  regarded  the 
concern.  The  Court  could  not  foresee  whether  it  would  at  the  hearing 
dissolve  the  working  partnership  or  sell  the  whole  fee  simple  (7i). 

It  was. objected,  in  the  above  ease  of  Bentley  v.  Bates,  that  the 
mortgagee  of  a  trade  could  not  be  entitled  to  an  account,  as  he 
only  possessed  a  limited  interest  in  the  property,  and  his  remedy 
was  confined  against  the  assignor  (*').  But  it  was  held,  that  the 
mortgagee,  even  of  a  trade,  might,  under  some  circumstances,  as 
in  cases  of  the  recognition  or  false  accounts  of  the  acting  partners, 
be  entitled  to  the  remedy  of  account.  With  respect  to  its  being 
a  partnership  in  land,  it  was  admitted  that  if  the  assignment 
had  been  absolute,  the  assignee  might  have  filed  his  biE  for  an 
account  against  the  co-lessee.  It  was  justly  observed,  that  the 
equity  of  redemption  was  an  interest  available  only  to  the  mort- 
gagor, and  those  claiming  under  him ;  and  that  with  respect  to 
third  persons,  the  title  of  a  mortgagee  as  completely  entitled 
him  to  equitable  remedies,  as  if  there  were  no  equity  of  redemp- 
tion at  all.  The  mortgagee,  therefore,  of  such  an  interest  had 
exactly  the  same  remedy  against  the  co-tenants  as  the  mortgagor. 

The  accounts  of  a  partnership  will  be  taken  by  the  chief  clerk, 
according  to  the  directions  of  any  agreement  entered  into  by  the 
parties ;  and  in  the  absence  of  stipulation,  the  general  rule  is, 
that  each  partner  is  to  be  allowed  against  the  other  everything 
he  has  advanced  or  brought  in  as  a  partnership  transaction,  and  to 
charge  the  other  with  what  ^hat  other  has  not  brought  in,  or  has 
taken  out  more  than  he  ought ;  and  nothing  is  to  be  considered 
his  share  but  his  proportion  of  the  balance  {](). 

(5.)  As  a  general  rule,  the  Court  would  not  decree  specific 
performance  of  a  contract  for  partnership.  Where  the  plaintiff's 
appropriate  remedy  was  an  action  at  law,  when  there  were  no 
legal  difficulties  in  the  way,  and  when  there  had  been  no  part- 
performance,  the  Court  declined  to  make  such  a  decree.  Lord 
Cairns'  Act  made  no  difference  in  this  respect  {I),  and  it  maybe 
safely  presumed  that  the  Judicature  Acts,  1873,  1875,  have  not 
made  any  material  difference  either. 

And  in  a  case  of  Viekers  v.  Vickers  (m),  where  A.  and  B.,  being 
in  partnership,  came  to  an  agreement  whereby  B.  was  to  buy 
out  A.,  and  it  was  agreed  that  if  B.  should,  during  A.'s  life,  be 


(g)  4  You.  &  C.  42,  supra:  Chap.  II. 
(A)  Roberts  v.  Eberhardt,  L.  K.,  2 
Eq.  Eep.  780;  23  L.  J.,  N.S.,  CO.  201. 
(i)  Ex  parte  Burrow,  2  Eose,  255. 


(k)  Weat  V.  Skip,  1  Ves.  242. 
(l)  Scott  ■„.  Eayment,  L.  K.,  7  Eq. 
112. 
(m)  L.  E.,  4  Eq.  529, 
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desirous  of  retiring,  lie  shoiild  give  notice,  and  A.  should  then  Chap.  X. 
have  an  option  of  re-purchase,  on  the  terms  that  within  six  ^™' 
months  after  notice  by  A.  the  premises,  good- will,  stock-in-trade, 
and  all  such  of  the  subsisting  contracts  as  A.  should  be  willing 
to  take,  should  be  valued  "in  the  usual  way"  by  two  valuers, 
one  to  be  named  by  A.,  the  other  by  B.,  or  by  the  umpire  of  the 
two  valuers.  B.  gave  notice  of  his  intention  to  retire,  where- 
upon A.  gave  notice  of  his  intention  to  re-purchase,  and  two 
valuers  were  appointed ;  but  after  the  appointment  B.  refused 
to  allow  his  valuer  to  proceed  with  the  valuation  : — It  was  held, 
on  the  authority  of  Milnes  v.  Gery  (n)  and  Wilks  v.  Davis  (o), 
that  there  was  no  contract  between  the  parties  which  the  Court 
could  specifically  enforce. 

(6.)  The  remedy  by  dissolution,  which  is  considered  fully  (6.)  Dissolu- 
in  sect.  8  of  this  chapter,  may  be  excluded.     Thus,  in  the  j,^^^     j^^n 
case  of  a  partnership  already  subsisting,  the  partners  entered  fi«ms,— effect 
into  a  written  agreement,  which  recited  an  apprehension  that  agreement  ex- 
it would  be  competent  for  one  partner  to  determine  the  part-  eluding  sale, 
nership  and  bring  the  whole  property  to  sale,  and  that  the 
death  of  one  partner  would  produce  that  effect,  and  which  also 
recited  a  desire  that  their  interests  should  be  so  far  several,  that 
the  share  of  any  partner  should  be  transmissible  to  his  repre- 
sentatives,  and  that  the  partnership  interest  should  not  be 
determined,  or  the  entire  property  sold,  without  the  consent  of 
the  majority  in  value,  but  that  each  should  be  competent  to  sell  his 
own  share  only ;  it  was  then  agreed  that  each  of  them  should 
hold  to  himself,  transmissible  to  his  own  representatives  or 
assigns,  an  aKquot  share  of  certain  of  the  partnership  property, 
and  that  their  joint  holding  should  not  be   subject  to   the 
ordinary  terms  applying  to  partnership  property,  so  as  to  en- 
title any  one  of  them  to  a  sale  without  the  concurrence  of  such 
majority,  or  to  dissolve  the  partnership,  or  so  as  to  cause  a  total 
dissolution  by  the  death  of  one.    It  was  held,  that  this  agreement 
did  not  intend  that  the  representatives  of  a  deceased  partner 
should  continue  partners  with  the  survivors,  and  contribute  to 
the  working  of  the  colliery  on  their  joiut  account,  but  only  that 
no  partner  or  his  representatives  should  be  entitled  to  a  sale  of 
more  than  his  own  share  [p). 

Many  intricate  questions  frequently  arise  both  during  the  Distinction 
existence    of    the  partn,ersliip    and   also   after  its  dissolution  talmdprS'. 
by  the  death  or  retirement  of    any  partner,   regarding  the 
ascertainment  of  what  is  partnership  capital  and  what  is  profit 

(«)  U  Ves.  400.  Ip)  Tatam  v.  Williams,  3  Hare,  347. 

•(o)  13  Mer.  507. 
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Ibbotson  V. 
Mlam. 


Chai.  X.      or  income  from  the  partnership  properties  and  transactions; 
^'  These  questions,  instead  of  being  avoided  or  simplified  by,  are 

also  not  imfrequently  oecasioDed,  or,  at  all  events,  complicated 
by,  badly  expressed  clauses  contained  in  the  articles  or  deed  of 
partnership,  or  by  the  uncertain  conduct  of  the  partners  them- 
selves. 

"  Thus,  in  a  case  of  Ibbotson  v.  Ellam  (q),  where  the  partnership 
articles  provided  that  the  partnership  should  continue  for  five 
years,  notwithstanding  the  death  of  any  partner  before  the 
expiration  of  that  term,  that  the  profits  should  be  divided  annu- 
ally, and  that  before  any  division  of  profits  each  partner  should, 
at  the  end  of  each  year,  be  credited  with  interest  at  51.  per  cent,  on 
his  capital  in  the  business  at  the  beginning  of  the  year;  and  one 
of  the  partners  died  before  the  expiration  of  the  five  years : — It 
was  held,  that  .the  whole  of  the  share  of  the  deceased  partner  of 
the  profits  divided  at  the  annual  division  next  after  his  death 
was  income  of  his  estate,  but  that  the  interest  on  his  share  of 
capital  was  apportionable,  and  so  much  of  such  interest  as 
accrued  in  his  lifetime  was  corpus,  and  the  remainder  income: of 
his  estate. 
WoodT.  Scales.  ■  In  another  case,  the  plaintiff  and  defendant  had  been  partners 
under  articles  providing  that  the  business  should  be.  earned  on 
"  for  the  mutual  and  common  benefit  of  the  partners,  and  risk 
of  profit  and  loss  in  equal  shares."  The  defendant's  capital  was 
to  be  1,500^. ;  tjie  plaintiff's,  750^.  The  capital  of  each  partner 
to  carry  interest  at  5  per  cent.,  to  be  allowed i  yearly  before 
making  up  the  accounts.  Sums  brought  in  by  either  partner 
above  those  amounts  to  bear  interest  at  the  same  rate,  payable 
before  any  other  interest,  and  to  be  withdrawable  at  three 
months'  notice.  The  partners  were  to  be  at  liberty  to  draw 
certain  specified  sums  on  account  of  their  shares  of  profits.  The 
remainder  of  each-  partner's  share  of  profits  to  be  added  to  his 
capital,  and  bear  interest  at  6  per  cent.,  to  be  paid  before 
division  of  net  profits.  On  dissolution,  after  payment  of  debts, 
"  the  remaining  capital,  stock,  moneys,  and  credits  belonging  to 
the  said  partnership  shall  be  divided,  or  received,  or  taken  by 
the  said  partners,  according  to  their  respective  shares  or  interest 
therein."  On  dissolution,  the  capital  standing  to  the  plaintiff's 
credit  was  not  much  increased;  that  of  the  defendant  greatly. so, 
partly  by  acoimiulation  of  profits,  and  partly  by  cash  brought  in 
by  him.  After  payment  of  debts,  the  assets  were  insufficient  to 
replace  the  two  capitals  in  full : — Held  (varying  the  decree  of 
the  Master  of  the  EoUs),  that  the  assets,  after  payment  of  debts, 

(?)  L.  R.,  lEq.  188. 
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ougM  to  he  applied  first  in  repaying  to  the  defendant,  with     Chap.  X. 
interest,  the  additional  capital  hrought  in  by  him  in  cash,  and        ^'^' 
that  the  residue  ought  to  be  divided  between  the  partners  in 
proportion  to  their  capitals  (r). 

By  the  agreement  between  two  partners,  each  was  to  have  Watmy\. 
interest  at  5  per  cent,  on  his  share  of  the  capital,  and  the  profits 
were  then  to  be  equally  divided  between  them.  A.  decree  was 
inade  for  a  dissolution  and  a  sale  of  the  partnership  property ; 
but  the  business  was  carried  on  for  some  time  afterwards  until 
the  property  was  finally  sold: — Held,  that  after  the  dissolution, 
interest  was  no  longer  payable  under  the  agreement ;  and  that 
in  the  division  of  the  proceeds  of  the  sale  each  partner  would 
take  what  was  found  to  be  his  share  of  capital  at  the  time  of  the 
dissolution,  with  the  accumulations  thereof,  and  that  the  residue 
must  be  equally  divided  between  them.  Decree  of  the  Master 
of  the  liolls  varied  (s). 

A  testator  gave  to  his  wife  a  life  interest  in  his  one-seventh  of  straker  v. 
a  colliery  in  which  he  was  a  partner.  By  the  deed  of  partner- 
ship, the  majority  ia  value  of  the  partners  had  power  to  dispose 
of  the  profits  by  adding  them  to  the  capital,  or  dividing  them 
between  the  partners,  or  carrying  them  to  the  separate  accounts 
of  the  partners.  For  several  years  profits  were  made,  but  re- 
tained to  the  credit  of  a  profit  aiid.  loss  account.  Afterwards 
profits  were  divided,  but,  at  the  death  of,  the  tenant  for  life  a 
large  sum  remained  to  the  credit  of  the  profit  and  loss  account, 
the  greater  part  of  which  had  been  sunk  in  the  works  of  the 
colliery  r^-Held,  that,  under  the  circumstances,  the  share  of  the 
testator  in  the  sum  standing  to  the  credit, of  the  profit  and  loss, 
account  belonged  to  the  persons  entitled  in  remainder,  and  not 
to  the  executor  of  the  tenant  for  life  {t). 

On  the  formation  of  a  parf;nership  it  was  agreed  that  the  SoHmon  y 
business  should  be  carried  on  at  a  mill  belonging  to  E.,  one  of 
the  partners ;  and  E.  was  credited  in  the  books  of  the  partner- 
ship with  the  value  of  ,the  mUl.  From. time  to  time  sums  were 
expended  in  making  additions  to  and  improvements  ia  the  mill; 
and  ia  the  yearly  balance  sheets,  the  mill  was  entered,  at  the 
original  value,  increased  by  the  amoimt  so  expended,  but  less  a 
certain  amoimt  for  depreciation,  and  the  partners  were  allowed 
interest  on  the  sums,  from  time  to  time  standing  to  their  capital 
accounts : — Held,  that  in  the  absence  of  any  special  agreement  the 
mill  was  an  as?et,  of  the,  partnership,  ,and  that  on  a  sale  of  the 

(r)  Wood.  v.  Scoles,  L.  E.,  1  Ch.      App.  250.  ' 

App.  369.  {t)  Straker  v.  Wilson,  L.  E.,  6  Ch. 

(«)  Watney'i;.  Wells,  L.  E,;  2  Ch.      App.  503'.  "■,  •  .  v'  ■'   '.' 
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CsAj.  X.     iDusiiiess,  Tinder  which  the  puichase-money  qf  the  mill  was  largely 
^°^'  ia  excess  of  its  value  in  the  books,  the  difference  was  profit,  divi- 

sible in  the  proportions  in  which  the  profits  of  the  busiaess  were 
divisible  at  the  time  of  the  sale  {u). 


Practical  re-  From  the  preceding  pages  it  mijst  have  sufficiently  appeared 
that  it  is  of  great  consequence  for  persons  entering  upon  enter- 
prises for  the  working  of  mines,  in  connection  with  others,  to 
have  their  situation  and  their  relative  liabilities  ascertained  by 
express  stipulation.  It  is  unnecessary  to  add  that  these  stipula- 
tions should  always  be  reduced  iuto  writing,  and  properly  signed, 
by  the  parties  intended  to  be  bound. 

Some  allusion  has  been  already  made  to  the  propriety  of 
exereisiug  caution  in  these  respects.  It  has  been  mentioned, 
iu  particular,  that  persons  who  may  stand  both  in  the  relation  of 
landowners  working  the  produce  of  their  estate,  and  of  commer- 
cial traders,  should  settle  this  preliminary  question  affecting 
their  relation  to  each  other,  and  to  the  public,  by  written  agree- 
ment or  declaration. 

It  is  usual  in  instruments  of  partnership  to  make  many  other 
special  stipulations,  which  may  be  demanded  by  the  circum- 
stances of  the  case,  and  the  situation  and  iatention  of  the  parties. 
Thus,  the  amount  of  capital,  the  payment  of  calls,  the  distribu- 
tion and  forfeiture  of  shares,  the  retirement  or  expulsion  of 
a  partner,  the  introduction  of  new  partners  at  the  Tvill  of  the 
parties,  or  by  operation  of  law,  the  mode  of  transfer  of  shares, 
the  system  of  management,  the  mode  of  transactiag  business, 
the  specific  objects  of  the  adventure,  the  manner  iu  which 
accounts  are  to  be  kept  and  rendered,  the  division  of  profits,  the 
manner  in  which  the  affairs  of  the  firm  are,  upon  a  dissolution, 
to  be  brought  to  a  settlement,  and  various  other  particulars,  may 
require  the  insertion  of  express  stipulations  which  may  have 
reference  to-  the  exigencies  of  the  occasion. 

A  permanent  and  violent  difference  of  opinion,  with  respect 
to  the  management  of  a  concern,  or  any  other  dispute,  which 
would  be  a  cause  for  a  dissolution,  even  when  the  partner- 
ship is  agreed  to  be  carried  on  for  a  term  of  years,  may  be 
neutralized  by  an  agreement  that  the  management  shall  be 
intrusted  to  certaiu  persons,  or  shall  depend  upon  a  majority  of 
votes.  In  like  manner,  it  may  be  agreed  that  the  adventiu-e 
may  be  brought  to  a  conclusion  before  the  expiration  of  a  part- 
nership term,  either  for  specified  reasons  or  not.     Generally,  the 

(«)  Eobmson  v.  Ashton,  Ashton  v.  Eobinson,  L.  E.,  20  Eq.  25. 
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vote  of  one  partner,  in  respect  of  a  very  insignificant  interest,      Chap.  X. 

"will  be  equal  to  that  of  one  wlio  may  be  entitled  to  nearly  tbe  !_L 

"whole  of  the  property.  The  effect  may,  of  course,  be  ob"viated  by 
the  ordinary  stipulation,  "which  mates  the  voting  depend  upon 
the  number  of  shares  held  by  each  indi"ndual. 


Sect.  VIII. — The  Dissolution  of  Mining  Partnerships. 

Like  any  other  partnership,  a  partnership  in  mines,  assuming  Oeoasions  of 
that  it  exists,  may,  not"withstanding  its  connection  "with  lands,  be 
dissolved  by  the  death  or  bankruptcy  of  any  partner,  or  by  the 
sale  of  the  co-partnership  effects  under  a  separate  execution  (x), 
or  by  the  outlawry  or  attainder  of  a  partner,  or  by  the  marriage 
of  a  female  partner.  But  almost  all  these  events  may  be  pro- 
vided against  by  express  agreement  in  the  articles  of  partnership, 
at  least,  as  bet-ween  the  partners  themselves ;  and  the  articles 
may  also  provide  other  modes  of  dissolution,  e.g.,  by  gi-wng  a 
specified  notice  upon  the  happening  of  a  certain  event.  More- 
over, the  partnership  may  be  dissolved  by  subsequent  express 
agreement  to  that  effect  entered  into  by  all  the  partners. 

Partnerships  in  mines  "were  treated  by  Lord  Eldon,  in  the 
great  case  of  Crawshay  v.  Manle  (y),  as  subject  to  the  ordinary 
rules  "with  respect  to  dissolution.  It  -was' observed  by  him  in 
that  case : 

That  "when  there  is  nothing  in  the  contract  to  fix  the  duration  of  a 
partnership,  it  may  he  determined  at  a  moment's  notice  by  either  party. 
By  this  notice,  the  partnership  is  dissolved  to  this  extent,  that  the  Court 
■win  compel  the  parties  to  act  as  partners  in  a  partnership  existing  only 
for  the  purpose  of  winding-up  the  affairs.  So,  death  terminates  a  part- 
nership, and  notice  is  no  more  than  notice  of  the  fact  that  death  has 
terminated  it  (z).  The  doctrine,  he  continued,  that  death  or  notice  ends 
a  partnership,  has  been  caUed  unreasonable.  But  if  men  "will  enter  into  Consequences 
a  partnership,  as  into  a  marriage,  for  better  and  worse,  they  must  abide  of  the  delectus 
byit ;  if  they  enter  into  it  without  saying  how  long  it  shall  endure,  they  are  persona. 
understood  to  take  that  course  in  the  expectation  that  circumstances  may 
arise  in  which  a  dissolution  "wilL  be  the  only  means  of  saving  them  from 
ruin ;  and  considering  what  persons  death  might  introduce  into  the  part- 
nership, unless  it  worked  a  dissolution,  "there  was  strong  reason  for  saying 
that  such  should  be  its  effect.  Is  the  suryiTing  partner  to  recei"ve  into 
ttie  partnership,  at  aU  hazards,  the  executor  or  administrator  of  the 
deceased,  his  next  of  kin,  or  possibly  a  creditor  taking  administration,  or 
■whoever  claims  by  representation  or  assignment  from  his  representa- 
tive {a)  ?  ^  If  there  is  a  trading  partnership,  the  common  principles  must 
be  appHed  (5). 

[x)  "Waters  v.  Taylor,  2  Ves.  &  B.  («)  See  "VuUiamy  v.  Noble,  3  Mer. 

299  614: 

(^)  1  Swanst.  521;  1  J.  Wils.  181.  (<i\  1  Swanst.  508. 

See  also  Jefferys  v.  Smith,  3  Euss.  \b)  Ibid.  523. 
158. 

B.  S  S       . 
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Chap.  X.  An  assignment  of  shares  will  thus  produce  a  dissolution  of 
!_! partnership,  in  the  absence  of  previous  stipulation  to  the  con- 
trary. The  maxim  of  the  civil  law,  Cum  aliqids  renuiidaverit 
societati,  sohitur  societas,  is  applicable  to  aE  descriptions  of  part-' 
nership.  The  contract  of  partnership  is  founded  upon  a  delectus 
personce,  and  the  special  confidence  which  is  necessarily  supposed 
to  result  from  a  connection  originating  in  the  mutual  selection 
of  partners. 
Eight  to  in-  j^q  person,  therefore,  can  introduce  another  person  into  the 
person.  partnership  without  previous  agreement  to  that  effect  with  the 
other  partners.  This  agreement  may  either  be  express,  as  in 
cases  regulated  by  deeds  of  settlement,  or  it  may  be  implied,  as 
in  the  cost-book  system,  by  notorious  usage  and  consistent  prac- 
tice. The  same  rule  may  be  held  to  apply  to  other  parol  mining 
partnerships,  consisting  of  many  shareholders,  exercising  the 
right  of  alienation  frequently  and  without  question  in  the  same 
way.  It  can  hardly  be  denied  that  this  freedom  of  transfer, 
without  dissolution,  and  without  express  stipulation,  may  be 
considered  as  an  invasion  of  the  fundamental  rule  of.  selection. 
For  the  more  correct  legal  result,  iu  such  transactions,  seems  to 
be,  that  a  dissolution  is  effected,  and  that  a  new  partnership  is 
immediately  formed,  on  the  old  terms,  on  the  admission  of  each 
new  partner.  This  process  must  indeed  necessarily  ensue  when 
the  partners  are  not  numerous,  and.  when  usage  cannot  properly 
be  held  to  supply  the  want  of  express  agreement. 
He  Fennmt  In  the  case  of  a  mine,  in  Wales,  conducted  on  the  cost-book 
parte  Fmn,—  principle,  it  was  specially  provided,  that  any  shareholder,  might 
r^M  to  with-  determine  his  liability  on  giviug  notice  in  writing  to  the  purser 
of  his  desire  to  retire,  and  on  depositiug  with  the  purser  the 
transfer  of  the  shares,  and  signing  a  relinquishment  of  aU.  claims 
,  on  the  company.  ■  A  shareholder  signed  a  notice  of  retirement 
and  relinquishment  in  a  form  received  from  the  office  of  the 
company,  and  sent  it  as  a  letter  to  the  purser.  A  few;  days 
afterwards  the  purser  sent  a  new  form,  extending  the  liabilities 
to  the  end  of  the  current,  month,  The  shaxeholdei;  refused  ,to 
sign  this  form.  ..The  company  was^  ordered  to.  be  wound  up. 
The  Master .  placed  the  name  of  the  shareholder  on  Ijhe.list  ,o;f 
contribntories.  But  it  was  ordered  by  the  Lords  Justices  to  be 
removed  from  the  list  (c).  .      .^  ;   , . 

Assignee  of         If  shares  are  assigned  under  special  stipulations  for  the  pur- 
partner,  har-  ,  •  1  J.  •  ,,         ,.    T  .,'.,  I.     ,1 

ing  right  to     pose,  to  an  msoivent  or  improper  person,  the  habihty  of  the 
not  be'raoL-    ^^^ig^i^S  partner  wiU  cease  for  the  future  ((f),  for  there  is  not 

vent  person.  ,,  „  „        _    •      . 

(c)  Ex  parte  Penn,  Ee  Pennant  and      N.  S.,  C.  G.  692. 
0.  Cons.  Lead  Mining  Co.,  22  L.  J.,  {g)  Jefferys  v.  Smith,  3  Euss.  158. 
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in  Our  law,  as  in  the  civil  law,  any  implied  trust  that  a  person      Chap.  X. 
will,  exercise  such,  a  power  for  the  benefit  of  the  remaiaing  " 


partners.  It  is  usual,  therefore,  to  reserve  iu  partnership  deeds 
which  confer  a  power  of  alienation  some  right  of  control  to  the 
other  partners. 

•If  the  partners  carrying  on  the  concern  refuse  to  acknowledge 
such  a  person,  or  any  other  person,  as  a  partner,  they  cannot 
afterwards  charge  hiTn  with  the  liability  of  a  partner,  though  th& 
latter  vriU,  of  course,  become  liable  to  the  public  (e). 

It  was  a 'maxim  of  the  civil  law,  from  which  many  of  the  Continuance 
principles  of  English  law  with  respect  to  this  subject  have  been  after  cause  oi 
derived,  that  the  contract  of  partnership  was  so  strictly  founded  dissolution,— 

.      '  T  .  .  .     .  T      ,     .      (a)  By  express 

Tlf^on  a,  delectus  persencB,  that  a  stipulation  for  admitting  the  heir  agreement. 
of  the  deceased  into  the  partnership  was  declared  void  (/).  Such 
a  restraint  upon  the  transactions  of  mankind  has  not  been  coun- 
tenanced by.  our  law.  It  is  now  very  usual,  in  partnership 
contracts^  to  stipulate  that  the  partnership  shall  still  subsist, 
notwithstanding  the  occurrence  of  events  which  would  otherwise 
determine  it.      '  '  ■ 

'  In  this  ihanner,  almost  all  the  causes  of  dissolution  may  be 
effectually,  provided  for,  so  as  to  control  the-  ordinary  operation 
of  law.  The  term  of  partnership  may  be  made  to  endure  for  a 
certain  number  of  years,  and  the  contract  be  thus  rendered  in- 
capable of  being  determined  at  the  mere  wOl  of  the  parties,  or 
by  death,  or  assignment  of  shares.  But  it  would  appear  that  no 
stipulation  will  prevail  agaiast  the  legal  consequences  of  bank- 
ruptcy and  felony  (g').  In  general,  the  various  iatentions  of  the 
parties  may  be  expressed  by  particular  clauses  and  stipulations,' 
which  will  be  carried  into  full  effect,  if  they  are  not  opposed  to' 
the  general  policy  of  the  law  or  to  the  interests  of  creditors: 

■Stipulations  of  this  nature  may  sometimes  be  implied  from  (b)  By  nature 
the  acts  and  situation  of  the  parties,  and  from  the  nature  of  the  ^terests!"^^  ^ 
interests  which  may  be  vested  in  the  partners.  If  these  interests,' 
for  instance,  have  devolved  to  them  in  a  manner  which  is  incom- 
patible with  the  notion  that  the  partnership  is  to  be  dissolved  by 
the  usual  means,  it  will' be  held  to  dontinue  during  the  existence' 
of  those  interests,  if  the  parties  do  not  enter  into  an  agreement- 
for  dissolution. 

Thus,  in  the  case  of    Crawshay  v.  Maule{h),  the  testatpr,^"*"'*^."^- 
Richard  Crawshay,  was  possessed  of  the  mines  and  iron  works  fereno'efrom 
under  ^ihree  leases  for  ninety-nine  years  each,  at  an  annual  p^^erdiip 

lease,  and 

(«)  Ibid.  169.  :     (j)  Wilson  J).  Grreen-wood,  1  Swanst.  of„_„oa 

(/)  Dig.  lib.  17-,  t.  2, 1.  35,  52,  69,      471  **™*^^' 

65,  70.  (A)  1  S'wanst.  495. 

s  s  2 
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Chap.  X.     rent.     By  liis  mil,  lie  gave  to  Ms  son,  Williani  Crawshay,  tlie 

^"^'^-  ^-      plaintifE  in  the  suit,  100,000^.,  and  to  Joseph  Bayley  25,000?., 

to  be  transferred  from  his  account  on  the  ledger  to  Bayley's, 

intended  as  a  capital  for  Bayley  to  become  a  partner  -with 

Crawshay's  executor,  of  one-fourth  share  in  the  trade  of  aU 

those  works,  so  long  as  the  lease  endured.     He  then  gave  to 

Benjamin  HaU  and  his  vdfe  and  their  heirs  all  the  residue  of 

his  estate,  and  appointed  HaU  the  sole  executor.     But  by  a 

codicil,  he  gave  to  his  son,  the  plaintiff,  "three-eighths  shares' 

of  his  concerns  at  the  iron  works,  so  the  partnership  would  stand 

at  his  demise,  "William  Crawshay  three-eighths,  Benjamin  HaU 

three-eighths,  Joseph  Bayley  two-eighths."   These  three  persons 

afterwards  carried  on  the  works  in  co-partnership,  but  without 

any  articles  of  agreement.     The  plaintiff  purchased  the  shares 

of  Bayley,  and  the  concern  was  carried  on  by  the  other  two, 

who  purchased  the  rents  reserved  by  the  leases  in  the  proportions 

of  their  respective  interests  in  the  trade;  but  the  leases  were  stiU 

subsisting.     HaU  died,  and  in  his  will  gave  several  directions  to 

his  trustees  with  respect  to  carrying  on  or  discontinuing  the 

works.     The  plaintiff  filed  his  bill  for  a  judicial  declaration  of 

dissolution  by  the  death  of  HaU,  and  prayed  an  accoimt  and 

sale  of  the  property,  and  a  division  of  the  proceeds.     It  was 

insisted  by  the  defendants,  that  it  appeared  from  the  will  and 

codicil  of  the  testator  to  have  been  his  intention  that  his  legatees 

should,  for  themselves  and  their  representatives  and  famiUes 

respectively,  have  an  interest  iu  the  leasehold  premises  and  iron 

works  commensurate  with  the  terms  for  which  they  were  held, 

and,  therefore,  that  no  sale  should  be  directed,  but  that  the 

works  should  continue  to  be  carried  on  in  partnership.     Lord 

Eldon  held— 

That  the  intention  of  the  testator  in  this  respect  was  not  apparent  from 
the  language  of  his  -will,  but,  he  admitted,  that  if  the  testator  and  owner 
of  the  property  had  thought  proper,  by  his  mil,  to  declare  that  his 
legatees  should  continue  the  partnership  as  long  as  the  longest  of  the 
leases  should  endure,  no  person  claiming  under  that  mil  could  enjoy  the 
benefits  conferred  by  it,  mthout  submitting  to  the  inconveniences  -which 
it  imposed  {i).  It  had  been  contended,  he  observed,  on  another  day,  that 
the  late  Mr.  Crawshay,  having  formed  this  busiaess,  must  have  hfl,d  an 
intention  to  keep  it  together  as  one  concern,  though  he  distributed  dif- 
ferent interests  in  it  among  diffierent.  members  of  his  family :  had  he  so ' 
said,  without  doubt  those  who  took  his  bounty  must  have  taken  it  on  the 
terms  which  he  imposed  (k). 

It  had  been  also  contended,  in  the  above  case,  that  the  pur- 
chase of  leases  must  be  considered  as  evidence  of  a  contract  for 
the  continuance  of  the  concern.     Lord  Eldon  said — 

That,  in  the  absence  of  express,  there  might  be  an  implied,  contract  as 
to  the  duration  of  a  partnership,  but  he  must  contradict  all  authority  if 

(i)  1  Swanst.  510.  {k)  Ibid.  520. 
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he  said  that  wherever  there  was  a  partnership,  the  piirohase  of  a  leasehold       Csas.  X. 
interest  of  longer  or  shorter  duration  is  a  circumstance  from  which  it  is  to        Sect.  8. 

he  inferred  that  the  partnership  should  continue  as  long  as  the  lease.     It   '— 

would  follow,  that  if  the  partners  purchased  a  fee  simple,  there  should 
be  a  partnership  for  ever.  Unquestionably,  partners  may  so  purchase 
leasehold  interests  as  to  imply  an  agreement  to  continue  the  partnership 
as  long  as  the  leases  endure;  but  it  was  equally  certain  that  there  was  no 
general  rule,  that  partners  purchasing  a  leasehold  interest  must  he  under- 
stood to  have  entered  into  a  contract  of  partnership  commensurate  with 
the  duration  of  the  leases.  The  purchase  of  a  lease  was  no  more  than  the 
purchase  of  an  article  of  stock,  which,  when  the  partnership  is  dissolved, 
must  be  sold  {I). 

What  circTiiiistances  connected  witli  the  purcliase  of  leasehold 
interests  wonld  he  sufficient  to  imply  a  contract  of  partnership 
corresponding  with  their  duration,  it  would  be  impossible  to 
particularize.  It  has  been  suggested,  that  when  a  lease  excludes 
assignees  and  sub-tenants,  it  might  possibly  be  deemed  evidence 
of  such  an  intention  (m). 

Several-  partners  purchased  an  estate,  and  took  a  lease  from  Zaycook  v. 
the  Bishop  of  Durham  of  an  adjoining  colliery  for  twenty-one  merriease-  ^  ' 
years.    They  then  signed  a  memorandum  to  the  effect  that  they  ^ol^  interest 
should  be  entitled  to  the  estate  and  to  the  coal  royalty  in  equal  ply  anydeter- 
shares.      A  misunderstanding  having  arisen  with  one  of  the  ^^'^^f  ?^^' 
partners,  the  others  passed  a  minute,  oiiering  him  his  capital,  partnership, 
with  interest,  and  resolving  that  a  dissolution  of  the  partnership 
should  be  made  with  respect  to  the  dissenting  party.     On  his 
stUl  decliaiag  to  pay  his  calls  or  sign  a  partnership  deed,  he 
was  served  with  a  notice  of  dissolution  to  the   same  effect. 
Negotiations  took  place  respecting  the  payment  of  the  capital 
and  other  compensation,  and  the  terms  of  dissolution.     In  this 
stage,  an  action  was  brought  against  aR  the  partners,  including 
the  differing  partner,  on  a  bUl  of  exchange  accepted  in  the  name 
of  the  firm,  to  which  the  partner  pleaded  non-acceptance.     It 
was  held,  on  the  trial,  that  the  parties  had  agreed  to  be  partners 
in  the  colliery  for  twenty-one  years;  that  the  notice  of  dissolu- 
tion had  no  effect,  and  that  the  notice  had  been  repudiated  by 
the  partner.     But  the  Court  of  Exchequer  held  this  to  be  a 
misdirection.     Parke,  B.,  said, — 

The  agreement  had  reference  to  a  loan  and  to  other  coUieries,  but  the 
partners  did  not  mean  to  bind  themselves  irrevocably  for  a  certain 
term.  By  executing  the  lease,  they  became  bound  to  the  lessor,  but  not 
to  each  other,  to  work  the  collieries  in  a  particular  maimer.  They  were 
partners  for  an  indefinite  period,  and  anyone  might  determine  the  partner- 
ship. But  there  was  evidence  from  which  the  jury  might  infer  that  aU 
the  parties  came  to  a  new  agreement  to  carry  on  the  concern  as  partners 
after  the  notice  (n). 

{I)  I   Swanat.   508,   520,    526;    see  (m)  2  BeU,  Com.  643. 

"BxaAonv.  Barkas,  3  Griff.  412;  on  ap-  («)  Laycook  v.   Bulmer,  13  L.  J., 

peal,  4  De  G.,  P.  &  J.  42.  N.  S.,  Exoh.  156. 
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Chai-.  X. 

Sect.  8. 

Groimds  for 
disBolution  of 
partnersMp 
by  decree  of 
Court, — 

(1)  Imprac- 
ticability of 
object ; 


(2)  Other 
causes. 


When  partnerships  are  entered  into  for  a  term,  the  parties 
.  are  considered  to  become  partners  for-  the  whole  period,  if  they 
he  living  and  are  of  the  same  legal  capacity  to  continue  contracts 
of  this  description.  But  there  are,  in  such  eases,  circumstances 
which  will  authorize  a  Court  of  equity  to  decree  a  dissolution 
before  the  regular  expiration  of  the  term. 

Impracticability  of  efEeoting  the  pul^oses  of  partnership  has 
been  held  to  be  a  just  ground  for  such  a  decree.  In  one  case, 
the  partnership  was  entered  into  for  spinning  cotton  by  a  new 
invention  under  letters-patent.  The  plaintiff  ^eged  that  the 
mode  had  been  frequently  tried,  and  was  found  to  be  imprac- 
ticable. It  was  referred  to  the  Master,  to  ascertain  the  truth  of 
the  statement,  with  an  intimation  that  if  he  reported  in  favour 
of  the  plaiatiff's  case,  a  dissolution  should  be  decreed,  upon 
which  the  defendant  consented  to  a  dissolution  (o). 

The  same  principle  would  be  held  to  apply  to  mining  specu- 
lations. In  most  cases,  however,  it  would  be  impossible  to  say 
that  any  particular  mining  scheme  was  impracticable.  The  total 
absence  of  metalliferous  substances  in  adventures  of  that  nature 
is  too  frequent  an  occurrence,  and  may  indicate  nothing  with 
respect  to  the  eventual  prospects  of  the  trial.  Nothing  short  of 
physical  impossibilities  would  appear  to  form  grounds  for  the 
relief  in  such  cases.  But  it  might  be  very  different  in  seaiches 
for  stratified  substances,  as  coal  and  Hmestone.  If  any  specific 
substances  of  this  nature  were  not  found,  after  competent  trial, 
to  exist  at  all  m  the  lands,  or  to  exist  only  in  such  a  form  as  to 
render  their  acquisition  of  no  value,  or  of  a  value  greatly  insuffi- 
cient to  answer  the  purposes  of  the  company,  a  dissolution  might 
be  decreed  (p).  But  the  decision,  in  all  such  cases,  would  be 
guided  by  the  intentions  of  the  parties  as  expressed  in  their  deed 
of  settlement,  or  by  their  previous  agreement;  and,  before  a  dis- 
solution is  granted,  it  must  clearly  appear  that  those  intentions 
are  incapable  of  being  carried  into  effect  (q). 

Similar  relief,  by  dissolution,  may  be  obtained,  in  cases  of  any 
partner,  whose  services  are  indispensable,  becoming  of  unsound 
mind  (r),  or  for  gross  breach  of  faith,  or  wUful  acts  of  fraud,  or 
even  for  reckless  mismanagement  and  waste,  or  the  exclusion 
of  other  partners  from  a  share  in  the  management,  or  for  per- 
manent and  violent  dissension  (s). 


(o)  Baling  v.  Dix,  1  Cox,  212. 

(p)  See  Hanson  v.  Boothman,  13 
East,  22. 

(q)  See  Waters  -u.  Taylor,  2  Ves.  & 
B.  299. 

(»•)  Ibid.;  Sayer  v.  Bennet,  1  Cox, 


107;  Mont.  Part.  App.;  Leaf  v.  Coles, 
1  De  G.,  M.  &  G.  171;  and  Jones  v. 
Noy,  2  My.  &  K.  128. 

(«)  Marshall  «i.  Cohnan,  2  Jac.  fcW. 
200 ;  Goodman  i).  Whitoomb,  1  Jac.  & 
W.  692;  Chapman  ^;.  Beach,  ibid.  594; 


THE  DISSOLUTION   OF   MINING   PARTNERSHIPS.  631 

In  a  case  of  Iimaoyj  the  lunatic's  committee  were  allowed  to  Chap.  X. 
bid  for  a  mine.  But  lie  was  not  permitted  to  continue  as  a  ^°^'  ' 
partner,  on  the  demand '  of  another  paxtner  for  dissolution.  It 
was  also  held,  that  a  right  of  pre-emption  acquired  hy  that 
partner,  in  pursuance  of  a  notice  given  hy  another  retiring 
partner  before  the  limacy,  was  binding  on  the  lunatic  and'  his 
.committee  (#). 

The  consequences  of  a  dissolution,  when  they  are  not  regulated  Consequences 
by  express  stipulation,  are,  that  accounts  are  to  be  taken,  that  °  ^^°  ^  ^°"' 
the  partnership  property  is  to  be  sold,  and  the  proceeds  paid  to 
the  parties  entitled,  according  to  their  several  shares  in  the  con- 
cern (««).  In  the  case  of  mines,  however,  it  would  appear  that  Sale. 
there  may  be  a  reference  to  the  Chief  Clerk,  to  inquire  whether 
it  would  be  for  the  benefit  of  aU  parties  concerned  in  the  works 
that  the  property  should  be  sold  as  going  works,  or  that  they 
should  be  carried  on  for  the  purpose  merely  of  winding-up. the 
concern.  As  was  observed  by  Lord  Eldon,  the  state  of  the 
market  varied  so  much,  that  a  sale,  which  might  be  beneficial  at 
one  moment,  and  prejudicial  at  another,  could  not  be  ordered 
without  inquiry.  Such  a  reference  was  accordingly  ordered  in 
the  case  referred  to.  It  seems,  also,  by  the  same  case,  that  the 
surviving  or  continuing  partners  would  be  justified  in  dealing 
with  the  property  so  as  to.  wind  up  the  concern ;  but  that  in 
case  of  difEerences  arisiag,  among  them,  the  Court  will  appoint 
a  manager  (»).  "When  a  mining  partnership  is  considered  as 
actually  dissolved,  the  Court  will'  order  a  sale  on  motion,  without 
waiting  for  a  decree,  a  practice  which  would  seem  to  apply  to 
all  partnerships  (t/). 

In  a  bill  for  dissolution,  all  the  partners,  however  numerous, 
must  be  parties  (z). 

In  a  case  where  two  partners  had  exhausted  a  coal  mine,'  the  Agreement  in 
accoimts  of  the  partnership  had  been  settled,  with  some  small  ^^^  °*  ^^^®- 
exceptions,  and  one  of  the  partners  had  agreed  to  take  the 
materials  at  a  sum  which  was  fixed  by  valuation ;  they  were 
delivered  to  him,  and  .the  other  partner  brought  an  action 
against  him  for  his  half :  it  was  contended,  that  there  had  been 
no  final  settlement  of  accounts,  and  no  express  promise  to  pay 
a  moiety  of  the  valuation.     The  jury  was  directed  to  find  for 

Norway  «!.  Eowe,  IQVes.  148;  Waters  («)  !Fereday  u.  Wigttwiok,  1  'Rasa. 

1).  Taylor,  supra;  Master  v.  Kirton,  3  &  M.  45.                                                                        , 

Ves.  74;  De  Berenger  v.  Hammel,  7  {x)  Crawshay  v.  Maule,  1  Swanst. 

Jarm.  Conv.  26,  528.'     See    Crawshay  v.    Collins,    15 

(t)  Rowlands  i!.  Evans,  "Williams  v.  Ves.  226. 

Eowlands,  30  Beay.  302;  33  Beavl  202;  (y)  Ibid.  523.     ^ 

31  L.  J.,  Ch.  265.  hs)  Deeks  v.  Stanhope,.  14  Sim.  57; 

13  L.  it.,  N.  8.,  C.  G.  280.; 
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Chap.  X. 
Sect.  8. 


Partition  in 
lieu  of  sale. 


the  plaintifE  if  they  were  of,  opiaion  that  the  partnership  was 
.  dissolved,  and  that  the  defendant,  on-  taJdng  the  materials,  was 
to  pay  for  half  of  them.     It  was  held,  that  the  direction  was 
suhstantially  correct  («). 

On  a  dissolution  of  partnership  between  several  colliery 
owners,  holding  mines  under  different  leases,  one  of  the  owners 
prayed  for  a  partition.  But  a  sale  of  the  entirety  was  ordered, 
although  there  were  no  debts  (h). 

It  has  been  decided,  that  the  Joint  Stock  Companies  Winding- 
up  Act,  1848,  now  repealed,  did  not  apply  to  the  mere  settle- 
ment of  disputes  between  partners.  The  plaintiff,  a  shareholder, 
quarrelled  with  the  other  shareholders,  for  desiring  to  relinquish 
his  share  without  payment  of  the  expenses  belonging  to  it,  and 
they  induced  a  creditor  to  sue  bi-m  for  the  price  of  goods  sup- 
plied to  the  miae.  A  verdict  was  got  against  him,  and  he 
served  a  notice  under  the  act.  Lord  Cottenham,  L.  0.,  said, 
it  was  an  error  to  use  the  act  for  settling  controverted  points 
between  the  shareholders  and  the  company.  There  was  no  such 
object  in  the  act.  The  object  was  on  behalf  of  all  creditors  and 
shareholders,  if  a  case  appeared  which  would  make  it  expedient 
that  the  affairs  should  be  wound  up,  to  make  arrangements  for 
that  purpose  (c).  Similarly,  the  Companies  Acts,  1862  and 
1867,  cannot  be  used  for  the  mere  purpose  of  smoothing  internal 
disagreements,  or,  if  at  all,  only  in  extreme  cases  and  as  a  tem- 
porary expedient  {d). 

It  is  usual,  in  partnership  deeds,  to  make  particular  stipula- 
tions with  respect  to  the  winding-up  of  a  concern  after  dis- 
solution. The  division  of  the  stock,  the  collection  of  the  debts, 
the  mode  of  disposing  of  or  valuing  the  concern,  may  all  be  pro- 
vided for  by  previous  arrangement.  In  many  instances,  it  is 
advisable  to  prepare  deeds  of  dissolution  in  which  the  parties 
may  give  mutual  releases. 


Winding-lip 
of  companies. 


Sect.  9. — The  Winding-up  of  Mining  Companies. 

In  the  event  of  the  company  proving  unsuccessful,  it  is  to  be 
dissolved,  and  for  that  purpose  its  affairs  have  to  be  wound  up 
in  a  manner  analogous  to  the  proceedings  that  are  usually  taken 
upon  the  dissolution  of  a  partnership;  but  the  Companies  Acts, 


[a]  Jaotson  v.  Stopherd,  2  Cr.  &  M. 
361. 

(b)  Wild  V.  Milne,  26  Beav.  504. 

[e)  Wyld  V.  The  Wheal  LoveU  Co., 
18  L.  J.,  N.  S.,  0.  C.  139;  1  Mao.  & 


a.  1 ;  1  Hall  &  T.  125. 

{d)  Peatherstone  v.  Cooke,  L.  R.,  16 
Eq.  298;  Trade  Auxiliary  Co.  v. 
Viokera,  ibid.  303. 
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1862  and  1867,  contain  certain  particular  proyisions  regarding     Chap.  X. 
tKe  winding-up  of  companies  registered  under  these  acts,  and        ^°^'   ' 
also  of  certain  companies  not  so  registered. 
By  the  Companies  Act,  1862,  it  is  enacted  as  follows: — 

I.  As  to  Companies  registered  under  the  Act. 

By  sect.  79,  a  company    under  this  act  may  be  ■woimd   up  by  tbe  (A.)  Ciroiun- 
Court  -under  the  f  oUowing  circumstances  (that  is  to  say) : —  stances  under 

(1)  "Wheneyer  the  company  has  passed  a  special  resolution  requiring  '^'^'^"-  ^  °°™- 

the  company  to  be  wound  up  by  the  Court:  woimduD  bv 

(2)  Whenever  the  company  does  not  commence  its  business  -within  a  ^jj^g  Qq^ 

year  from  its  incorporation,  or  suspends  its  business  for  the  space , j,  ^.  com- 

of  a  whole  year :  pnlsory  wind- 

(3)  "Whenever  the  members  are  reduced  in  number  to  less  than  seven :      ing-up. 

(4)  Whenever  the  company  is  unable  to  pay  its  debts: 

(5)  Whenever  the  Courtis  of  opinion  that  it  is  just  and  equitable  that 

the  company  should  be  wound  up. 

And  by  sect.  80,  a  company  under  this  act    shall  be  deemed  to  be  Company 

unable  to  pay  its  debts: —  when  deemed 

(1)  Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom  the  tmable  to  pay 

company  is  indebted,  at  law  or  in  equity,  in  a  sum  exceeding  its  debts, 
fifty  pounds  then  due,  has  served  ,on  the  company,  by  leaving 
the  same  at  their  registered  office,  a  demand  under  his  hand 
requiring  the  company  to  pay  the  sum.  so  due,  and  the  company 
has  for  ttie  space  of  three  weeks  succeeding  the  service  of  such 
demand  neglected  to  pay  such  sum,  or  to  secure  or  compound  for 
the  same  to  the  reasonable  satisfaction  of  the  creditor : 

(2)  Whenever,  in  England  and  Ireland,  execution  or  other  process 

issued  on  a  judgment,  decree,  or  order  obtained  in  any  Court  in 
favour  of  any  creditor,  at  law  or  in  equity,  in  any  proceeding 
instituted  by  such  creditor  against  the  company,  is  returned 
unsatisfied  in  whole  or  in  part: 

(3)  Whenever,  in  Scotland,  the  inducise  of  a  charge  for  payment  on  an 

extract  decree,  or  an  extract  registered  bond,  or  an  extract  regis- 
tered protest,  have  expired  without  payment  being  made: 

(4)  Whenever  it  is  proved  to  the  satisfaction  of  the  Court  that  the  com- 

pany is  unable  to  pay  its  debts. 

By  sect.    82,  any  application  to  the  Court  for  the  winding-up  of  a  Application 
company  under  this  act  shall  be  by  petition;  it  may  be  presented  by  the  for  winding- 
company,  or  by  any  one  or  more  creditor  or  creditors,  contributory  or  np  to  be  made 
oontributories  of  the  company,  or  by  all  or  any  of  the  above  parties,  by  petition, 
together  or  separately;  and  every  order  which  may  be  made  on  any  such 
petition  shall  operate  in  favour  of  aU  the  creditors  and  all  the  oontribu- 
tories of  the  company  in  the  same  manner  as  if  it  had  been  made  upon  the 
joint  petition  of  a  creditor  and  a  contributory. 

But.  by  sect.  40  of  the  Companies  Act,  1867,  no  contributory  of  a  com-  Restriction 
pany  under  the  principal  act  shall  be  capable  of  presenting  a  petition  for  upon  contri- 
winding-up  such  company  unless  the  members  of  the  company  are  reduced  butory  peti- 
in  number  to  less  than  seven,  or  unless  the  shares  in  respect  of  which  he  tioning. 
is  a  contributory,  or  some  of  them,  either  were  originally  allotted  to  him 
or  have  been  held  by  him,  and  registered  in  his  name,  for  a  period  of  at 
least  six  months  during  the  eighteen  months  previously  to  the  commence- 
ment of  the  winding-up,  or  have  devolved  upon  him  through  the  death  of 
a  former  holder: 

Provided  that  where  a  share  has  during  the  whole  or  any  part  of  the 
six  months  been  held  by  or  registered  in  the  name  of  the  wife  of  a  contri- 
butory either  before  or  after  her  marriage,  or  by  or  in  the  name  of  any 
trustee  or  trustees  for  such  wife  or  for  the  contributory,  such  share  shaU. 
for  the  purposes  of  this-section  be  deemed  to  have  been  held  by  and  regis- 
tered in  the  name  of  the  contributory. 
By  sect.  84  of  the  Companies  Act,  1862,  a  winding-up  by  the  Court  is  Commenoe- 

meut  of  wind- 
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to  be  deemed  to  commence  at  the  time  of  the  presentation  of  the  petition 
for  the  'winding-up. 

By  sect.  85,  the  Court  may,  at  any  time  after  the  presentation  of  a 
petition  for  winding-up  a  company  luider  this  act,  and  before  making  an 
order  for  mnding-up  the  company,  upon  the  application  of  the  company, 
or  of  any  creditor  or  contributory  of  the  company,  restrain  further  pro- 
ceedings in  any  action,  suit,  or  proceeding  against  the  company,  upon 
such  terms  as  the  Court  thinis  fit;  the  Court  may  alsoj  at  any  time  after 
the  presentation  of  such  petition,  and  before  the  first  appointment  of 
liquidators,  appoint  provisionally  an  official  iliquid,atpr  of  the  estate  and 
effects  of  the  company.     And, — ■ 

By  sect.  87,  when  an  order  has  be$n  made  for  winding-up  a  company 
under  this  act,  no  suit,,  action,  or  other  proceeding  shall  be  proceeded 
with  or  conrmenced  against  the  company  except  with  the  leave  of  the 
Court,  and  subject  to  such  terms  as  the  Court  may  impose. 

By  sect.  92,  the  Court  is  to  appoint  an  official  liquidator;  and  by  sect. 
95,  the  official  liquidator  shall  have  power,  with  the  sanction  of  the  Court, 
to  do  the  following  things: 
To  bring  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  pro- 
ceeding, civil  or  criminal,  in  the  name  and  on  behalf  of  the  company: 
To  carry  on  the  business  of  the  company,  so  far  as  may  be  necessary  for 

the  beneficial  winding-up  of  the  same : 
To  sell  the  real  and  personal  and  heritable  and  movable  property,  effects 
and  things  in  action  of  the  company  by  public  auction  or  private  con- 
tract, with  power  to  transfer  the  whole  thereof  to  any  person  or 
company,  or  to  sell  the  same  in  parcels : 
To  do  all  acts,  and  to  execute,  in  the  name  and  on  behalf  of  the  com- 
pany, all  deeds,  receipts,  and  other  documents,  and  for  that  purpose 
to  use,  when  necessary,  the  company's  seal: 
To  prove,  rank,  claim,  and  draw  a  dividend  in  the  matter  of  the  bank- 
rupty  or  insolvency  or  sequestration  of  any  contributory,  for  any 
balance  against  the  estate  of  such  contributory,  and  to  take'  and 
receive  di'vidends  in  respect  of  such  balance,  in  the  matter  of  bank- 
ruptcy or  insolvency  or  sequestration,  as  a  separate  debt  due  from 
such  bankrupt  or  insolvent,  and  rateably  'with  the  other  separate 
creditors: 
To  draw,  accept,  make,  and  indorse  any  bill  of  exchange  or  promissory 
note  in  the  name  and  on  behalf  of  the  company,  also  to  raise  upon 
the  security  of  the  assets  of  the  company,  from  time  to  time,  any 
reqioisite  sum  or  sums  of  money ;  and  the  dra-wing,  accepting,  making, 
or  indorsing  of  every  such  bill  of  exchange  or  promissory  note  as 
aforesaid  on  behalf  of  the  company,  shall  have  the  same  effect  'with 
respect  to  the  liability  of  such  company  as  if  such  bill  or  note  had  been 
drawn,  accepted,  made  or  indorsed  by  or  on  behalf  of  such  company 
in  the  course  of  carrying  on  the  business  thereof : 
To  take  out,  if  necessary,  in  his  official  name,  letters  of  administration 
to  any  deceased  contributory,  and  to  do  in  his.  official  name'  any  other 
act  that  may  be  necessary  for  obtaining  payment  of  any  Bfioneys  due 
from  a  contributory  or  from  h^s  estate,  and  which  act  caniiot  be  con- 
veniently done  in  the  name  of  the  company ;  and  in  all  cases  where  he 
takes  out  letters  of  administration,  or  otherwise  uses  his  official  name 
for  obtaining  payment  of  any  moneys  due  from  a  contributory,  such 
moneys  shall,  for  the  purpose  of  enabling  him  to  take  out  such  letters 
or  recover  such  moneys,  be  deemed  to  be  due  to  the  official  liquidator 
himself: 
To  do  and  execute  aU  such  other  things  as,  may  be  necessary  for  'wind- 
ing-up the  affairs  of  the  company  and  distributing  its  assets. 
By  sect.  HI,  when  the  affairs  of  the  company  have  been  completely 
wound  up,  the  Court  shall  make  an  order  that  the  company  be  dissolved 
from  the  date  of  such  order,  and  the  company  shall  be  dissolved  accord- 
ingly. 

By  sect.  112,  any  order  so  made  shaU  be  reported  W  the  official  liqui- 
dator to  the  registrar,  who  shall  make  a  minute  accordingly  in  his  books 
of  the  dissolution  of  such  company. 
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By  sect.  129,  a  company  Tinder  this  act  may  he   wound  up  volun-       Chap.  X. 
tarily,  _       _  ,  .  Sect.  9. 

(1)  Whenever  the  period,  if  any,  fixed  for  the  duration  of  the  company   : 

by  the  articles  of  association  expires,  or  -whenever  the  event,  if  (^0  Cirotun- 
any,  occurs,  upon  the  occurrence  of  which  it  is  provided  by  the  ^^^^^^^^ 
articles  of  association  that  the  company  is  to  be  dissolved,  and  the  "^  ™  wJuon 
company  in  general  meeting  has  passed  a  resolution  requiring  -u    ^^.^J/'^^ 
the  company, to  be  wound up' voluntarily:  voluntarilv. 

(2)  Whenever  -the  company  has  passed  a  special  resolution  req^uiring 

the  company  to  be  wound  up  voluntarily : 

(3)  Whenever  the  company  has  passed  ,an  extraordinary  resolution  to 

the  effect  that  it  has  been  proved  to  their  satisfaction  that  the 
company  cannot  by  reason  of  its  liabilities  continue  its  business, 
and  that  it  is  advisable  to  wiud  up  the  same.  - 

By  sect.  130,  a  voluntary  winding-up  shall  be  deemed  to  commence  at  Commeuoe- 
the  time  of  the  passing  of  the  resolution  authorizing  such  winding-up.        ment  of 

By  sect.  131,  whenever  a  company  is  wound  up  voluntarily,  tiie  com-  voluntary 
pany  shall,  from  the  date  of  the  commencement  of  such  winding-up,  winding-up. 
cease  to  carry  on  its  business,  except  in  so  far  as  may  be  required  for  the  Effect  of 
beneficial  winding-up  thereof ;  and  all  transfers  of  shares,  except  trans-  volimtary 
fers  made  to  or  with  the  sanction  of  the  liquidators,  or  alteration  in  the  'wmding-up 
status  of  the  members  of  the  company,  takmg  place  after  the  commence-  °^  status  of 
ment  of  such  winding-up,  shall  be  void ;  but.  its  corporate  state  and  all  ""^P  ^J- 
its  corporate  powers  shall,  notwithstanding  it  is  otherwise  provided  by  its 
regulations,  continue  until  the  aifairs  of  the  company  are  wound  up. 

By  sect.  133,  the  following  consequences  shall  ensue  upon  the  voluntary  Consequences 
winding-up  of  a  company:  of  voluntary' 

(1)  The  property  of  the  company  shall  be  applied  in  satisfaction  of  its  winding-up. 

liabiUties  pari  passu,  and,  subject  thereto,  shall,  unless  it  be 
otherwise  provided  by  the  regulations  of  the  company,  be  dis- 
tributed amongst  the  members  according  to  their  rights  and 
interests  ia  the  company : 

(2)  Liquidators  shall  be  appointed  for  the  purpose  of  winding-up  the 

affairs  of  the  company  and  distributing  the  jDroperty : 

(3)  The  company  iu  general  meeting  shall  appoint  such  persons  or 

person  as  it  thinks  fit  to  be  liquidators  or  a  liquidator,  and  may 
fix  the  remuneration  to  be  paid  to  them  or  him : 

(4)  If  one  person  only  is  appointed,  all  the  provisions  herein  contained 

ia  reference  to,  several  liquidators  shall  apply  to  him  :■ 
(3)  Upon  the  appointment  of.  liquidators  all  the  powers  of  the  directors 
shall  cease,  except  in  so  far  as  the  company  in  general  meeting 
or  the  hquidators  may  sanction  the  continuance  of  such  powers : 

(6)  When  several  liquidators  are  appointed,  every  power  hereby  given 

may  be  exercised  by  such  one  or  more  of  them  as  may  be  deter- 
mined at  the  time  of  their  appoiutment,  or  in  default  of  such 
determination  by  any  number  not  less" than  two : 

(7)  The  liquidators  may,  without  the  sanction  of  the  Court,  exercise  all 

powers  by  this  act  given  to  the  ofiicia.1  liquidator: 

(8)  The  liquidators  may  exercise  the  powers  hereinbefore  given  to  the 

Court  of  settling  the  list  of  contributories  of  the  company,  and 
any  hst  so  settled  shall  hq  prima  facie  evidence  of  the  Habihty  of 
the  persons  named  therein  to  be  contributories : 

(9)  The  liquidators, may  at  any  time  after  the  passing  of  the  resolution 

for  winding-up  the  company,  and  before  they  have  ascertained 
the  sufBciency  of  the  assets  of  the  company,  oaU  on  all  or  any  of 
the  contributories  for  the  time  beiag  settled  on  the  list  of  con- 
tributories to  the  extent  of  their  liability  to  pay  all  or  any  sums 
they  deem  necessary  to  satisfy  the  debts  and  liabilities  of  the 
company,  and  the  costs,,  charges,  and  expenses  of  winding  it  up, 
and  for  the  adjustment  of  the  rights  of  the  contributories  among 
■  themselves;  and  the  liquidators  may,  in  making  a  call,  take  into 
consideration  the  probability  that  some  of  the  contributories 
upon  whom  the  same  is  made  may  partly  or  wholly  fail  to  pay 
their  respective  portions  of  the  same: 
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(10)  The  liquidators  shall  pay  tte  debts  of  tie  company,  and  adjust  lihe 
ligMs  of  the  contributories  amongst  themselves. 

By  sect.  145,  the  Toltmtary  winding-up  of  a  company  shall  not  be  a 
bar  to  the  right  of  any  creditor  of  such  company  to  have  the  same  wound 
up  by  the  Court,  if  the  Court  is  of  opinion  that  the  rights  of  such  creditor 
mR  be  prejudiced  by  a  voluntary  winding-up. . 

By  sect.  146,  where  a  company  is  m  course  of  being  wound  up 
voluntarily,  and  proceedings  are  taken  for  the  purpose  of  having  the 
same  wound  up  by  the  Court,  the  Court  may,  if  it  thinks  fit,  noWith- 
standing  that  it  makes  an  order  directing  the  company  to  be  wound  up 
by  the  Court,  provide  in  such  order  or  in  any  other  order  for  the  adoption 
of  all  or  any  of  the  proceedings  taken  in  the  course  of  the  voluntary 
winding-up. 

By  sect.  147,  when  a  resolution  has  been  passed  by  a  company 'to  wind  up 
voluntarily,  the  Court  may  make  an  order  directing  that  the  voluntary 
winding-up  should  continue,  but  subject  to  such  supervision  of  the  Court, 
and  with  such  liberty  for  creditors,  contributories,  or  others,  to  apply  to 
the  Court,  and  generally  upon  such  terms  and  subject  to  such  conifitions 
as  the  Court  thinks  just. 

By  sect.  148,  a  petition,  praying,  wholly  or  in  part  that  a  voluntary 
winding-up  should  continue,  but  subject  to  the  supervision  of  the  Court, 
and  which  winding-up  is  hereinafter  referred  to  as  a  winding-up  subject  to 
the  supervision  of  the  Court,  shall,  for  the  purpose  of  giving  jurisdiction  to 
the  Court  over  suits  and  actions,  be  deemed  to  be  a  petition  for  winding 
up  the  company  by  the  Court. 

By  sect.  149,  the  Court  may,  in  determining  whether  a  company  is  to  be 
wound  up  altogether  by  the  Court  or  sub  j  ect  to  the  supervision  of  the  Court, 
in  the  appointiaent  of  liquidator  or  Hqmdators,  and  in  aU  other  matters 
relating  to  the  winding-up  subject  to  supervision,  have  regard  to  the 
wishes  of  the  creditors  or  contributories  as  proved  to  it  by  any  sufficient 
evidence,  and  may  direct  meetings  of  the  creditors  or  contributories  to  be 
summoned,  held,  and  regulated  m  such  manner  as  the  Court  directs,  for 
the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to  act 
as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  meeting 
to  the  Court ;  in  the  case  of  creditors,  regard  shall  be  had  to  the  value  of 
the  debts  due  to  each  creditor,  and  in  the  case  of  contributories  to  the 
number  of  votes  conferred  on  each  contributory  by  the  regulations  of  the 
company. 

By  sect.  151,  where  an  order  is  made  for  a  winding-up  subject  to  the 
supervision  of  the  Court,  the  liquidators  appointed  to  conduct  such 
winding-up  may,  subject  to  any  restrictions  imposed  by  the  Court, 
exercise  all  their  powers,  without  the  sanction  or  intervention  of  the 
Court,  in  the  same  manner  as  if  the  company  were  being  wound  up 
altogether  voluntarily;  but,  save  as  aforesaid,  any  order  made  by  the 
Court  for  a  winding-up  subject  to  the  supervision  of  the  Court  shall  for 
all  purposes,  including  the  staying  of  actions,  suits,  and  other  proceed- 
ings, be  deemed  to  be  an  order  of  the  Court  for  winding-up  the  company 
by  the  Court,  and  shall  confer  full  authority  on  the  Coui't  to  make  calls, 
or  to  enforce  calls  made  by  the  liquidators,  and  to  exercise  all  other 
powers  which  it  might  have  exercised  if  an  order  had  been  made  for 
winding-up  the  company  altogether  by  the  Court ;  and  in  the  construction 
of  the  provisions  whereby  the  Court  is  empowered  to  direct  any  act  or 
thing  to  be  done  to  or  in  favour  of  the  official  liquidators,  the  expression 
official  liquidators  shall  be  deemed  to  mean  the  liquidators  conducting  the 
winding-up  subject  to  the  supervision  of  the  Court. 

By  sect.  38,  in  the  event  of  a  company  formed  under  this  act  being 
wound  up,  every  present  and  past  member  of  such  company  shall  be  liable 
to  contribute  to  the  assets  of  the  company  to  an  amount  sufficient  for  pay- 
ment of  the  debts  and  Habilities  of  the  company,  and  the  costs,  charges, 
and  expenses  of  the  winding-up,  and  for  the  payment  of  such  sums  as 
may  be  required  for  the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves,  with  the  qualifications  following;  (that  is  to  say) 

(1)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the 
company  if  he  has  ceased  to  be  a  member  lor  a  period  of  one 
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year  or  upwards  prior  to  the  commeucement   of   tlie  wind-       Chap.  X. 
ing-up:  Sect.  9. 

(2)  No  past  memlier  shall  be  liable  to  contribute  in  respect  of  any  debt  

or  liability  of  the  company  contracted  after  the  time  at  which  he 
ceased  to  be  member : 

(3)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the 

company  unless  it  appears  to  the  Court  that  the  existing  mem- 
bers are  unable  to  satisfy  the  contributions  required  to  be  made 
by  them  in  pursuance  of  this  act: 

(4)  In  the  case  of  a  company  limited  by  shares  no  contribution  shaU  be 

required  from  any  member  exceeding  the  amount,  if  any,  Tonpaid 
on  the  shares  in  respect  of  which  he  is  liable  as  present  or  past 
member : 

(5)  In  the  case  of  a  company  limited  by  guarantee,  no  contribution 

shall  be  required  from  any  member  exceeding  the  amount  of  the 
undertaking  entered  into  on  his  behalf  by  the  memorandum  of 
association : 

(6)  Nothing  in  this  act  contained  shall  invalidate  any  provision  con- 
'  tained  in  any  policy  of  insurance  or  other  contract  whereby  the 

liability  of  indiTidual  members  upon  any  such  policy  or  contract 
is  restricted,  or  whereby  the  funds  of  the  company  are  alone 
made  liable  in  respect  of  such  policy  or  contract : 

(7)  No  sum  due  to  any  member  of  a  company,  in  his  character  of  a 

member,  by  way  of  dividends,  profits,  or  otherwise,  shall  be 
deemed  to  be  a  debt  of  the  company,  payable  to  such  member  in 
a  case  of  competition  between  himself  and  any  other  creditor  not 
being  a  member  of  the  company;  but  any  such  sum  may  be 
taken  into  account,  for  the  purposes  of  the  final  adjustment  of 
the  rights  of  the  contributories  amongst  themselves. 

II.  As  to  Companies  notregistered  under  the  Act. 

We  liave  already  mentioned  that  under  the  6th  section  of  the 
Bankruptcy  Act,  1869,  a  partnership,  association,  or  company 
corporate  [or  registered  under  the  Companies  Act,  1862],  shall 
not  be  adjudged  bankrupt  under  that  act;  but  it  may  be  wound 
up  under  the  provisions  of  the  Companies  Acts,  1862  and  1867, 
unless  it  should  be,  as  consisting  of  more  than  twenty  persons 
(Companies  Act,  1862,  sect.  4),  or  otherwise,  an  illegal  associa- 
tion (e). 

By  sect.  199  of  the  Companies  Act,  1862,  it  is  enacted  that  (in  effect)  Winding-up 
any  partnership,  association,  or  company  (except  railway  companies  in-  of  unregis- 
corporated  by  act  of  parhament),  consisting  of  more  than  seven  members,  tered  oom- 
and  not  registered  under  this  act,  may  be  wound  up  under  this  act,  and  panies. 
all  the  provisions  of  this  act  with  respect  to  windmg-up  shall  apply  to 
such  company,  with  the  following  exceptions  and  additions : — 

(1)  An  unregistered  company  shall,  for  the  purpose  of  determining  the 
Court  having  jurisdiction  in  the  matter  of  the  winding-up,  be 
deemed  to  be  registered  in  that  part  of  the  United  Kingdom 
where  its  principal  pla,oe  of  business  is  situate ;  or,  if  it  has  a 
principal  place  of  business  situate  in  more  than  one  part  of  the 
V  United  Kingdom,  then  in  each  part  of  the  United  Kingdom 
where  it  has  a  principal  place  of  business ;  moreover,  the  prin- 
cipal place  of  business  of  an  unregistered  company,  or  (where  it 
has  a  principal  place  of  business  situate  in  more  than  one  part 
of  the  United  Kingdom)  such  one  of  its  principal  places  of  busi- 
ness as  is  situate  in  that  part  of  the  United  Kingdom  in.  which 
proceedings  are  being  instituted,  shaU,  for  all  the  purposes  of  the 

(e)  In  re  South  Wales  Atlantic  Steamship  Co.,  L.  E.,  2  Ch.  Div.  763. 
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Chap.  X.  winding-up  of  such  company,  be  deemed  to  be  the  reg^tered 

Seox.  9.  ofiB.ce  of  such  company. 

(2)  No  unregistered  company  shall  be  wound  up  under  this  act  Tolun- 

tarily,  or  subject  to  the  supervision  of  the  Court. 

(3)  The  circumstances  tmder  which  an  unregistered  company  may  be 

wound  up  are  as  follows ;  (that  is  to  say) — • 

(a)  Whenever  the  company  is  dissolved,  or  has  ceased  to  carry 

on  businesSj  or  is  carrying  on  business  only  for  the  pur- 
pose of  winding-up  its  affairs ; 

(b)  Whenever  the  company  is  unable  to  pay  its'  debts ; 

(c)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equit- 

able that  the  company  shall  be  wound  up. 

(4)  An  unregistered  company  shall,  for  the  purposes  of  this  act,  be 

deemed  unable  to  pay  its  debts, — ■ 

(a)  Whenever  a  creditor  to  whom,  the  company  is  indebted,  at 

law  or  in  equity,  by  assignment  or  otherwise,  in  a  sum 
exceeding  fifty  pounds  then  due,  has  served  on  the  com- 
pany, by  leaving  the  same  at  the  principal  place  of 
business  of  the  company,  or  by  delivering  -to  the  secre- 
tary or  some  director  or  principal  officer  of  the  company, 
or  by  otherwise  serving  the  same  in  such  a  manner  as 
the  Court  may  approve  or  direct,  a  demand  under  his 
hand  requiring  the  company  to  pay  the  sum  so  due,  and 
the  company  has  for  the  space  of  three  weeks  succeeding 
the  service  of  such  demand  neglected  to  pay  such  sum, 
or  to  secure  or  compound  for  the  same  to  the  satisfaction 
of  the  creditor ; 

(b)  Whenever  any  action,  suit,  or  other  proceeding  has  been 

instituted  against  any  member  of  the  company  for  any 
debt  or  demand  due,  or  claimed  to  be  due,  from  the 
company,  or  from  him  in  his  character  of  member  of 
the  company,  and  notice  in  writing  of  the  institution  of 
such  action,  suit,  or  other  legal  proceeding  having  been 
served  upon  the  company,  by  leaving' the  same  at  the 
principal  place'  of  business  of  the  company,  or  by  de- 
livering it  to  the  secretary,  or  some  director,  manager. 
Or  principal  officer  of  the  company,  or  by  otherwise 
■  serving  &&  same  in  such  manner  as  the  Court  itiay 
approve  or  direct,  the  company  .has  not,  within  ten 
days  after  service  of  such  notice,  paid,'  secured,  or  com- 
pounded for  such  debt  or  demand,  or  procured  such 
action,  suit,  or  other  legal  prooeedings  to  be  stayed,  or 
indemnified  the  defendant  to  his  reasonable  satisfaction; 
against  such  action,  suit,  or  other  legal  proceeding,  and 
against  all  costs,  damages,  and  expenses  to  be  incurred 
by  him  by  reason  of  the  same;  '  • 

(c)  Whenever,  in  England  or  Ireland,  execution  or  other  pro- 

cess issued  on  a  judgment,  decree  or  order,  obtained  in 
any  Court  in  favour  of  any  creditor  in"  any  proceeding 
at  law  or  in  equity,  instituted  by  such  creditor  against 
the  company;  or  any  member  thereof  as  such,  or  against 
any  person  authorized  to  be  sued  as  nominal  defendant 
on  behalf  of  the  compatty,  is  returned  unsatisfied ; 

(d)  Whenever,  in  the  case  of  an  unregistered  company  en- 

gaged in  working  mines,  within  and  ■  subject  to  the 
jurisdiction  of  the  Stannaries,  a  customary  decree  or 
order  absolute  for  the  sale  of  the  machinery,  materials 
and  effects  of  such  mine  has  been  made  in  a  creditors' 
smt  in  the  Court  of  the  Vice- Warden ; 

(e)  Whenever,  in  Scotland,  the  inducise  of  a  charge  for  pay- 

ment on  an  extract  decree,  or  an  extract  registered 
bond,  or  an  extract  registered  protest,  have  expired 
without  payment  being  made ; 

(f )  Whenever  it  is  otherwise  proved  to  the  satisfaction  of  the 
..;,.;,        Court  that  the  company  is  unable  to  pay  its  debts: 
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And  by  sect.   200,   in  the  event  of   an  unregistered  company  being       Chap.  X. 
■wound  up  every  person  sball  be  deemed  to  be  a  contributory  -wbo  is  liable,        Sect.  9. 

at  law  or  in  eq^uity;  to  pay  or  contribute  to  tie  payment  of  any  sum  for   • 

tbe  adjustment  of  tbe  rights  of  the  members  amongst  themselves,  or  to  Who  to  be 
pay  or  contribute  to  the  payment  of  the  costs,  charges  and  expenses  of  deemed  a  oon- 
■winding-up  the  company ;  and  every  such  contributory  shall  be  liable  to  tnbutory  in 
contribute  to  the  assets  of  the  company  in  the  course  of  the  winding-up  „.^?I^  5* 
all  sums  due  from  him  in  respect  of  any  such  liability  as  aforesaid ;  but  ^^  ^oimd  " 
in  the  event  of  the  death,  bankruptcy  or  insolvency  of  any  contributory,      ° 
or  marriage  of  any  female  contributory,  the  provisions  hereinbefore  con- 
tained -wiQi  respect  to  the  personal  representatives,  heirs  and  devisees  of  a 
deceased  contributory,  and  to  the  assignees  of  a  bankrupt  or  insolvent, 
contributory,  and  to  the  husband  of  married  contributories,  shall  apply. 

And  by  sect.   204,  the  provisions  made  by  this  part  of  the  act  with  Provisions  in 
respect  to  unregistered  companies  shall  be  deemed  to  be  made  in  addition  ™J^  part  of 
tp  and  not  in.  restriction  of  any  provisions  hereinbefore  contained  T^th  ^.°*  oumula- 
reapect  to  winding-up  .companies  by  the  Court ;  and  the  Court  or  o:fioial    ^^®' 
liquidator  m.ay,  in  additipn  to  anjrthing  contained  in  this  part  of  the  act, 
exercise  any  powers  or  do  any  act  in  the  case  of  unregistered  companies 
which  might  be  done  ,by  it  or  Vii-m  in  winding-up  companies  formed  under 
this  act ;  but  an  unregistered  company  shall  not,  except  in  the  event  of 
its,  being  wo,ijnd  up,  be  deemed  to  be  a  company  under  this  act,  and  then 
only  to  the  extent  provided  by  this  part  of  this  act. 

With  reference  to  the  windmg-tip  of  companies  (including  "Winding-up 
companies  established  on  the  cost-hoOk  system)  engaged    in  ^the^St^-^ 
working  mines  ia  the  Stannaries,  there  are  the  following  further  naries. 
more  particular  provisions  ia  the  Cordpanies  Act,  1862,  viz: — 

.  By  sect.  81,  the  proper  Court  for  winding-up  mining  companies  within 
the  Stannaries  is  the  Court  of  the  Tice- Warden,  unless  he  certifies,  that  in 
his  opinion  the  company  would  be  more  advantageously  wound  up  in  the 
Court  of  Chancery. 

The  test  of  the  jurisdiction  of  the  Stannaries  Court  is,  not  Test  of  Stan- 
that  the  mine  has  been  actually  worked  within  the  jurisdiction,  ^Sm""^" 
but  that  the  purpose  for  which  the  company  was  formed  was  the 
working  of  such  mine  (/) ;  and  if  the  purpose  aforesaid  exists, 
then  the  jurisdiction  of  the  Stannaries  Coiirt  is  not  ousted  by 
the  fact  that  some  of  the  objects  of  the  company  are  to  be 
carried  out  beyond  the  Stannaries  district  (g). 

By  sect.  83,  the  vice- warden  of  the  Stannaries  may  direct  that  a  Place  of  hear- 
petition  for  winding-up  a  ccimpany  be  heard  by  him  at  such  time  'and  at  iag. 
such  place  within  i£e  jurisdiction  of  the  Stannaries,  or  within  or  near  to 
the  place  where  the  registered  office  of  the  company  is  situated,  as  he  may 
deem  to  be  convenient  to  the  parties  concerned,  or  (with  consent  of  the 
parties  concerned)  at  any  place  in  England;  and  all  orders  made  there- 
upon shall  have  the  same  force  and  effect  as  if  they  had  been  made  by  the 
vice-warden  sitting  at  Truro  or  elsewhere  within  the  jurisdiction  of  the 
Court,  and  all  parties  and  persons  summoned  to  attend  at  the  hearing  of 
any  such  petition  shall  be  compellable  to  give  their  attendance  before  the 
vice-warden  by  like  process  and  in  like  manner  as  at  the  hearing  of  any 
cause  or  matter  at  the  usual  sitting  of  the  said  Court;  and  the  registrar  of 
the  Court  may,  subject  to  exception  or  appeal  to  the  vice-warden  as  here- 
tofore used,  do  and  exercise  such  .and  the  like.acts.and  powers  in  the  matter 
of  winding-up  as  he  is  now  used  to' do  and  exercise  in  a  suit  on  the  equity 
side  of  the  said  Ociurt. 

(/)   East    BotaUook    Consolidated  (g)  Penhale  v.  Lomax,  &c.  Co.,  L. 

Mining  Co.,  34  Bear.  82.  E.,  2  Ch.  App.  398. 
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Chap.  X. 
Sect.  9. 

Proof  of 
debts. 


Declaration  of 
liens. 


By  sect.  108,  if  in  tlie  course  of  proying  the  deLts  and  claims  of  credi- 
tors in  tlie  Court  of  the  vice-warden  of  the  Stannaries  any  debt  or  claim, 
is  disputed  by  the  official  liquidator,  or  by  any  creditor  or  contributory,  or 
appears  to  the  Court  to  be  open  to  question,  the  Court  shall  have  power, 
subject  to  appeal  as  hereinafter  provided,  to  adjudicate  upon  it,  and  for 
that  purpose  the  said  Court  shall  have  and  exercise  all  needful  powers  of 
inquiry  touching  the  same  by  affidavit  or  by  oral  examination  of  witnesses 
or  of  parties,  whether  voluntarily  offering  themselves  for  examination  or 
summoned  to  attend  by  compulsory  process  of  the  Court,  or  to  produce 
documents  before  the  Court,  and  the  Court  shall  also  have  power,  in- 
cidentally, to  decide  on  the  validity  and  extent  of  any  Hen  or  charge 
claimed  by  any  creditor  on  any  property  of  the  company  in  respect  of 
such  debt,  and  to  make  declarations  of  right,  binding  on  all  persons  inte- 
Proof  of  facta,  rested;  and  for  the  more  satisfactory  determination  of  any  question  of  fact, 
or  mixed  question  of  law  and  fact,  arising  on  such  inquiry,  the  vice-warden 
shall  have  power,  if  he  thinks  fit,  to  direct  and  settle  any  action  or  issue 
to  be  tried  either  on  the  common  law  side  of  his  Court,  or  by  common  or 
special  jury  before  the  justices  of  assize  in  and  for  the  counties  of  Corn- 
wall or  Devon  or  at  any  sitting  of  one  of  the  superior  Courts  in  London  or 
Middlesex,  which  action  or  issue  shall  accordingly  be  tried  in  due  course 
of  law,  and  without  other  or  further  consent  of  parties;  and  the  finding  of 
the  jury  in  such  action  or  issue  shall  be  conclusive  of  the  facts  found, 
unless  the  judge  who  tried  it  makes  known  to  the  vice-warden  that  he 
was  not  satisfied  with  the  finding,  or  unless  it  appears  to  the  vice- warden 
that  in  consequence  of  miscarriage,  accident,  or  the  subsequent  discovery 
of  fresh  material  evidence,  such  finding  ought  not  to  be  conclusive. 

By  sect.  116,  if,  after  an  order  for  winding-up  in  the  Court  of  the 
vice-warden  of  the  Stannaries,  it  appears  that  any  person  claims  property 
in  or  any  lien,  legal  or  equitable,  upon  any  of  the  machinery,,  materials, 
ores,  or  effects  on  the  mine,  or  on  premises  occupied  by  the  company  in 
connection  with  the  mine,  or  to  which  the  company  was  at  the  time  of  the 
order  prima,  fade  entitled,  it  shall  be  lawful  for  the  vice-warden  or  the- 
registrar  to  adjudicate  upon  such  claim  on  interpleader  in  the  manner 
provided  by  section  eleven  of  the  act  passed  in  the  eighteenth  year  of  the 
reign  of  Her  present  Majesty,  chapter  thirty-two;  and  any  action  or  issue 
directed  upon  such  inteipleader  may,  if  the  vice- warden  think  fit,  be  tried 
in  his  Court  or  at  the  assizes  or  the  sittings  in  London  or  Middlesex, 
before  a  judge  of  one  of  the  superior  Courts,  in  the  manner  and  on  the 
terms  and  conditions  hereinbefore  provided  in  the  case  of  disputed  debts 
and  claims  of  creditors. 

Pastmembers.  Also,  by  the  Stannaries  Act,  1869  {h),  sect.  25,  on  a  company 
(subject  to  that  act)  being  woimd  up  in  the  Court  of  the  Vice- 
Warden,  or  any  other  Court,  a  former  shareholder,  notmth- 
standrng  the  provisions  contained  ia  the  Companies  Act,  1862, 
sect.  200,  shall  not  be  liable  to  contribute  to  the  assets  of  the 
company,  if  he  has  ceased  to  be  a  shareholder  for  a  period  of  two 
years  or  upwards  before  the  mine  has  ceased  to  be  worked,  or 
before  the  date  of  the  windiag-up  order. 


Interpleader 
actions. 


32  &  33  Vict.  c.  19. 


(    641    ) 


CHAPTEE  XI. 

MINE-OWNERS  AND  MINE-LESSEES,— THEIR  LIABILITY 
AS  REGARDS  THEIR  OWN  AGENTS,  SERVANTS,  AND 
WORKMEN. 

Sect.  1. — Cml  Liabilities  for  Injuries  by  Servant  to  Third  Person. 

Sect.  2. — Exemption  from  Civil  lAabilityfor  Injuries  by  Servant 
to  Fellow- Servant. 

Sect.  3. — Disputes  with  Contractors  and  Workmen. 

Sub-Sect.  1. — Distinction  between  Contractors  and  Workmen. 

Sub-Sect.  2. — Statutes  regarding  Masters  and   Workmen, 
and  Decisions  thereon. 

(1.)  Truck  Act. 

(2.)  Masters  and  Workmen  Arbitration  Act,  1824. 

(3.)  Councils  of  Conciliation  Act,  1867. 

(4.)  Master  and  Servant  Act,  1867. 

(5.)  Arbitration  (Masters  and  Workmen)  Act,  1872. 

(6.)  Employers  and  Workmen  Act,  1875. 

(7.)  Trade  Union  Act,  1871. 

(8.)  Masters  and  Workmen  Molestation  Act,  1871. 


Sect.  1. — Civil  Liabilities  for  Injuries  by  Servant  to  Third  Person. 

Mine-owneks  are,  generally,  responsible  for  the  acts  of  their  Civil  liability 
agents  and  workmen,  iq  accordance  with  the  maxim  of  law,  "w^s^— for 
respondeat  superior  {a).     Thus,  ia  an  action  against  a  manager  injury  to  third 
appointed  hy  the  Court  of  Chancery  on  behalf  of  an  infant ;  the  servant. 
manager  employed  a  bailiff,  who  hired  and  dismissed  workmen 
at  pleasure,  and  directed  the  works  of  the  mine.     The  manager 
took  no  personal  concern  in  the  business,  and  was  not  present  at 
the  time  of  the  injury: — It  was  held,  there  was  no  pretence  for 
bringiag  an  action  against  the  manager,  and  that  such  an  action 
must  be  brought  either  against  the  hand  that  commits  the  injury, 
or  against  the  owner  for  whom  the  act  is.  done  (b). 

Mines  are  often  worked  imder  temporary  contracts  with  work-  Civil  liability 
men,  who  are  paid  according  to  the  amount  of  work  done,  or  of  for'^Sne!" 
mineral  raised  during  the  period.     But  the  mine  is  nev.er  freed    ■ 
from  the  control  of  the  owners.     It  is  also  usual  for  proprietors 

(«)  Littledale  v.  Earl  of  Lonsdale,  2  (b)  Stone'!;.  CartwrigM,  6  T.  E.  411. 

H.  Bl.  268.  ^  ' 

■B.  T   T 
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Chap.  XI.     of  mines  to  employ  carriers  for  removing  their  ore  to  the  smelt- 
^'^'    •      ing  mill,  or  for  delivery  to  the  merchant.    These  persons  usually 


contract  with  the  owners  for  the  conveyance  of  the  ore  at  a  stipu- 
lated rate,  according  to  weight.  In  aU  these  cases,  these  con- 
tractors must  stUl  be  considered  as  the  servants  of  the  owners. 
If  they  are  exclusively  ehiployed  hy  the  same  persons,  the  mode 
of  remuneration  will  make  no  difference,  and  if  not  so  employed, 
they  wOl  stand  in  the  capacity  of  servants  pro  Mc  vice.  If  a 
person  hires  a  coach,  he  is  hahle  for  any  mischief  done  hy  the 
coachman  while  in  his  employment.  It  makes  no  difference 
whether  the  persons  are  employed  on  a  quantum  meruit,  or  are 
to  be  paid  by  a  stipulated  sum  (c). 
IiiabUity  of  The  owners  will  be  liable  to  an  action  of  trespass  for  specific 

orcontr^tor    acts  expressly  directed  or  sufficiently  implied  ((f).     In  one  case, 
may  be  for      ]^^  ^^s  held,  that  if  a  servant  does  work  by  order,  of  his  master,  ' 
upon  the  jsase.   and  the  latter  imposes  a  restriction  in  the  execution  of  the  order 
which  it  is  difficult  to  comply  with,  and  the  servant  breaks 
through  the  restriction,  the  master  is  liable  in  trespass.     It  was 
observed  by  Littledale,  J., — 

That  in  the  case  of  two  persons  possessed  of  contiguoTis  uninolosed 
lands,  if  one  of  them  desired  his  servant  to  drive  his  cattle,  but  not  to  let 
them  go  upon  the  land  of  his  neighbour,  and  the  cattle  went  upon  the 
land,  the  master  -would  be  liable  in  trespass,  because  he  has  only  a  right 
to  expect  from  his  servant  ordinary,  not  extraordinary,  care.  If  the  ser- 
vant uses  ordinary  care,  and  an  injury  is  done  to  another,  the  master  is 
liable  in.  trespass.  If  the  injury  arises  from  want  of  ordinary  care,  the 
master  will  only  be  liable  in  case  (e). 

And  apparently,  ia  all  these  cases,  the  remedy  of  an  action  on 
the  case  would  lie,  according  to  the  distinctions  taken  in  8cott  v. 
Shepherd  {f)  and  Moreton  v.  Sardern  {g).  In  the  present  form 
of  civil  action  (by  writ  and  statement  of  claim),  every  action 
seems  to  be  an  action  on  the  case,  more  or  less. 

A  master  is  not  answerable  for  the  wilful  or  imlawful  acts 
of  his  workmen,  nor  for  any  acts  done  beyond  the  scope  of  his 
employment  Qi).  But  he  is  liable  to  an  action  on  the  case  for 
acts  of  negligence  done  without  express  or  implied  authority  («), 
or  even  in  violation  of  the  express  commands  of  his  master  to 
the  contrary  (Jc). 

Although  a  principal  is  not  criminally  responsible  for  the  acts 
of  his  agent,  he  will  be  liable  on  an  iadictment,  when  he  main- 

(c)  1  Bos.  &  P.  409,  per  Heath,  J.  (A)  M'Manus  v.   Criokett,  1  East, 

[d)  Lyons  v.  Martia,  8  Ad.  &  E.  106;  Morleyt).  Gaisford,  2  H.  Bl.  442 ; 
612;  Jarmain  v.  Hooper,  6  M.  &  G.      Brown  v.  Copley,  7  M.  &  Gr.  569. 

827 ;  Freeman  i>.  Eosher,  18  L.  J.,  N.  (i)  Littledale  v.  Earl  of  Lonsdal^ 

S.,  Q.  B.  340.  snpra;  Huggett ».  Montgomery,  2  N.' 

(c)  Gregory  v.  Piper,  9  Bam.  &  C.  Eep.  446.     See  Pickard  ».  Smith,  10 

691.  Com.  B.,  N.  S.  470. 

(/)  2  W.  Bl.  892.  m  Limpus  v.  London  General  Om- 

(g)  4  B.  &  C.  224.  nihus  Co.,  1  H.  &  C.  526. 
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tains  works  by  his  capital  and  employs  servants,  so  as  to  cause     Cms.  XI. 
a  nuisance,  for  -which  an  action  on  the  ease  might  he  brought U — 


by  a  private  person,  if  a  public  injury  were  not  iu  question. 
Thus,  a  colliery-owner  who  had  not  personally  superintended 
the  works,  but  who  had  given  express  orders  to  the  workmen 
that  the  refuse  of  a  mine  should  be  deposited  in  a  particular 
place,  where  it  could  have  done  no  harm,  and  was  not  to  be 
thrown  iuto  a  navigable  river,  was  not, relieved  from  liability  on 
an  indictment  charging  bi-m  with  obstructing  the  navigation  (l). 

It  was  once  decided,  that  a  principal  was  liable  for  acts  done  Cases  in  wMoli 
by  the  servant  of  a  person  who  was  himself  the  sub-contractor  of  tractor  liable, 
the  principal  (m).    But  this  case  is  overruled.     It  is  now  held,  m  exemption 

,  01  the  nune- 

that  when  the  owner  of  property  enters  iato  a  contract  for  re-  owner  hyn- 
pairs,  and  parts  with  all  control  over  the  conduct  of  the  repairs,  ^^' 
he  is  not  liable  for  the  acts  of  the  contractor  or  his  workmen  (■»). 
,  In  an  action  brought  against  a  defendant,  who  had  engaged 
a  contractor  to  build  a  warehouse  for  him,  the  contractor's  work- 
men made  a  deep  excavation  for  the  foimdation,  close. to  the 
boundary, of  the  defendant's  land,  and  the  plaintiff's  yard-wall 
fell  in..  His  house  was  also  injured.  Neither  the  house. nor 
the  wall  had  been  built  ten  years,  and, they  were  not  entitled  to 
any  support  from  the  land  of  the  defendant : — It  was  held,  that 
the  action  could  not  be  maiutained  without  proof  that  the  plain- 
tiff's .buildings  were  entitled  to  support ;  and,  further,  that  the 
defendant  could  not  be  liable  for  acts  done  on  his  own  property, 
as  the  workmen  were  not  his  servants,  and  the  acts  were  not 
done  by  his  direction  (o)..  ... 

An  employer  is  not  responsible  for  damages  occasioned  by  the 
negligence  of  a  person  employed  by  bim  in,  a  lawful  work,  unless 
they  stand  in  the  relation  of  master  and  servant  (p). .   ,  , 

When  an  owner  has  given  to  adventurers  a  distinct  estate  or  Liability  of 
interest  in  the  mines,  by  way  either  of  an  actual  lease  or  of  uoensee  al- 
a  Kcence  to  work,  both  the  responsibility  arising  in  respect  of  ways  an  ex- 

1  •  J  J.1-     1-  X.-1-X     J.  •      n     J  £       emptionof 

improper  working,  and  the  habmtyto  paysraiple  damages  tor  mine-owner; 

the  injury  committed,  will  be  removed  from  the  grantor  to  those 

{I)  Ueg.  V,  Stephens,  35  L.  J.,  Q,  WestemEailway  Co.,4Exoh.  244;  20 

B.  251.         •      '            ■•  ■•   L.  J.,  N.  S.,Exoh.  65;'Kmglit«iJI'ox, 

.  (m)  Bush  V.  Steinman,  1  Bos.  &  P.  5  Exeh.  721 ;  20  L.  J.,  N,  S.,  Exeh.  9 ; 

404.                                        '  Eeacheys).  Eowland,  13  Com.  B.  182; 

,  («)  Burgess  v.  Gray,'!  Com.  B.  578;  22  L.  J;,  N.  S;,  C'  P.  81 ;  Ellis  v.  The 

14  L.  J.,  ,N.  S.,  C.  P.  184;  Steel  v.  Sheffield  Gas  Consumers'  Co.,  2  El.  ,& 

South'Eastem  Eailway  Co.,  16'C.  B,  B.  767;  23  L.  J.,  N.  S.,  Q.  B.  42; 

550.  ,,See  Gray  v.  PuUen,'  34  L.  J.,  Overton  «;.  Freeman,, 21 X.  J.,  N.  ,S., 

Q.  B.  265.  C.  P.  62 ;  Eupsonv.  Cubitt,  9  M.  &  W. 

(o)  Gayford   v.   Nicholls,   9   Exeh.  '-  lid. 

702;  23  L.-  J.,  Exoh.  205.  .  See  Allen  (p)  Butler  v.  Hunter,  7  Hurl.  &  N. 

V.    Sayward,    15    Ibid.,   ^.   B.   99;  ■  826;  31  L.  J.,  Exeh.  214. 
Keedie   v.   The   London  and,  North 

T  T  2 
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Chap.  XI.     carrying  on  the  worts;  for  they  have  acquired  distinct  rights  in 


Sect.  1 


the  property,  for  the  management  of  which  they  are  answerable. 
The  lessors  would  not  have  heen  accountable  for  damages  in 
such  cases,  if  they  had  assigned  the  whole  of  their  interest  in 
the  mines;  and  they  grant  a  limited  later  est  subject  to  the  terms 
of  the  original  grant  or  reservation,  and  the  claims  of  aU  persons 
consequent  upon  such  terms. 

But  the  exemption  which  the  landlord,  licensor  or  other 
superior  may  secure  to  himself  by  the  intervention  of  a  lessee, 
licensee,  or  skilled  contractor,  does-  not  apply  in  cases  where  the 
principal  act  itself  is  beyond  the  superior's  authority  to  confer 
upon  his  agent. 
TJnleas  licence      Thus,  in  the  case  of  Ellis  v.  Sheffield  Gas  Consumers'  Co.  (q),  the 

or  contract  isinj.  •ii--j.j.i  t.i.j 

beyond  the      deiendants  were  a  registered  ]omt  stock  company,  who  had 
powers  of  the  employed  a  skilled  contractor  to  lay  down  gas-pipes  in  the  town 

licensor  or  j.      i/  »/  o       x  j. 

superior  con-    of  Sheffield ;  the  company  had  not  obtained  any  special  powers 
tractor;  enabHng  them  to  do  so,  or  to  break  up  the  road  m  doing  it.    A 

jieid  Gas  heap  of  stones  having  been  left  in  one  of  the  streets,  the  plaia- 

Conmtners'  Co.  ^:^^  while  passing  in  the  dark,  fell  over  it  and  sustained  damage : 
,  It  was  held,  that  the  company  were  not  protected  by  the  inter- 
vention of  the  contractor. 
Or  unless  in-        And  in  the  very  recent  case  of  Bower  v.  Peate  (r),  it  was  stated 
quences  flow    that  a  man  who  orders  a  work  to  be  executed  on  his  own  pre- 
from^h Jact  •  ™^^®^'  lawful  iQ  itself,  but  from  which,  in  the  natural  course  of 
Bower  Y.  Peate.  things,  injurious  consequences  to  his  neighbour  must  be  expected 
to  arise,  unless  means  are  adopted  by  which  such  consequences 
may  be  prevented,  is  bound  to  see  to  the  doing  of  that  which  is 
necessary  to  prevent  the  mischief ;  and  cannot  relieve  himself 
of  his  responsibility  by  employing  some  one  else  to  do  what  is 
necessary  to  prevent  the  act  he  had  ordered  to  be  done  from 
becoming  wrongful.     And  where  (as  in  that  case)  the  plaintiff 
and  defendant  were  respective  owners  of  two  adjoining  houses, 
plaintiff  being  entitled  to  the  support  for  his  house  of  defen- 
dant's soil,  and  defendant  employed  a  contractor  to  pull  down 
his  house,  excavate  the  foundations,  and  rebuild  the  house,  and 
the  contractor  tmdertook  the  risk  of  supporting  plaintiff's  house, 
as  far  as  might  be  necessary,  during  the  work,  and  to  make 
good  any  damage  and  satisfy  any  claims  arising  therefrom,  and 
plaintiff's  house  was  injured  in  the  progress  of  the  work,  owing 
to  the  means  taken  by  the  contractor  to  support  it  being  insuf- 
ficient : — It  was  held,  on  the  above  principle,  that  defendant 
was  liable,  even  if  the  imdertaking  as  to  risk,  &c.  had  amounted, 
— ^which  it  did  not, — ^to  an  express  stipulation  that  the  con- 
(j)  2  El.  &  Bl.  767.  {,•)  L.  B.,  1  Q.  B.  Div.  321. 
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tractor  should  himself  do,  as  part  of  the  works  contracted  for,     Chap.  XI. 
all  that  was  necessary  to  support  plaintifE's  house.  ^"'^^   ' 


So,  in  the  case  of  Tarry  v.  Ashton  (s),  it  appeared  that  de-  Or  unless  the 
fendant  beoaniG  the  lessee  and  occupier  of  a  house,  from  the  superio^r  cra- 
front  of  which  a  heavy  lamp  projected  several  feet  over  the  tractor  is 
public  foot  pavement.     As  plaintiff  was  walking  along,  in  fatdt,  inde- 
November,  the  lamp  fell  on  her  and  injured  her.     It  appeared  the  coutraof 
in  evidence  that  in  the  previous  August"  defendant  employed  an  <ir  licence, 
experienced  gasfitter,  C,  to  put  this  lamp,  &c.  in  repair.     At  ^7/^' 
the  time  of  the  accident  a  person  employed  by  defendant  was 
blowing  the  water  out  of  the  gas-pipes  of  the  lamp,  and  in 
doing    this  a  ladder   was   raised   against    the    lamp-iron    or 
bracket  from  which  the  lamp  hung,  -and  on  the  man  mounting 
the  ladder,  owing  to  the  wind  and  wet,  the  ladder  slipped,  and 
he,  to  save  himself,  clung  to  the  lamp-iron,  and  the  shaking 
caused  the  lamp  to  fall.     On  examination  it  turned  out  that 
the  fastening  by  which  the  lamp  was  attached  to  the  lamp- 
iron  was  in  a  decayed  state.     The  jury  found  that  there  had 
been  negligence  on  the  part  of  C,  but  no  negligence  on  the 
part  of  defendant  personally ;  that  the  lamp  was  out  of  repair 
through  general  decay,  but  not  to  the  knowledge  of  defendant ; 
that  the  immediate  cause  of  the  f  aU  of  the  lamp  was  the  slipping 
of  the  ladder ;  but  that,  if  the  lamp  had  been  in  good  repair, 
the  slipping  of  the  ladder  woiild  not  have  caused  it  to  fall : — 
Held,  that  the  plaintiff  was  entitled  to  the  verdicl^-By  Lush 
and  Qiuain,  JJ.,  on  the  ground  that  if  a  person  maintains  a 
lamp  projecting  over  the  highway  for  his  own  purposes,  it 
is  his  duty  to  maintain  it  so  as  not  to  be  dangerous  to  the  pas- 
sengers ;  and  if  it  causes  injury  owing  to  want  of  repair,  it  is 
no  answer  on  his  part  that  he  had  employed  a  competent  person 
to  repair  it :   By  Blackburn,  J.,  on  the  ground  that,  under  the 
circumstances  of  the  case,  it  was  shown  that  defendant  knew 
that  the  lamp  wanted  repair  in  August,  and  it  was  his  duty, 
therefore,  to  put  it  in  reasonable  repair,  and  the  person  he 
employed  having  failed  to  do  so,  defendant  was  liable  for  the 
consequences  of  the  breach  of  duty  (t). 

By  Lord  Campbell's  Act  (m),  whenever  death  ensues  from  any  Recovery  of 
wrongful  act,  neglect  or  default,  the  person  who  would  have  been  fl^^^^  ^°^ 
Hable  to  an  action,  if  the  person  injured  had  not  died,  is  still 
made  liable,  although  the  death  might  have  been  caused  by  an 
actual  felony.    Every  action  must  be  brought  by  the  executor  or 

(»)  L.  E.,  1  Q.  B.  Div.  314 ;  and  Abergaveimy  (Earl),  23  W.  E.  40. 
contrast  Nelson  v,  Lirerpool  Brewery  («)  9  &  10  Viot.  o.  93,  amended  by 

Co.,  25  "W.  E.  877.  27  &  28  Viot.  c.  95. 

(t)  See  also  the  case  of  H^g^h  v. 
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Chap.  XI.     administrator  of  the  deceased,  and  the  damages  must  he  divided 
™"  ^"      among  the  wife,  hiishand,  parents  and  children  in  such  shares  as 


life, 


the  jury  or  the  Court  sha.ll  direct.  .  The  action  must  he  commenced 
•within  twelve  calendar  months  from  the  death.  There  must  have 
heen  a  reasonable  expectation  of  pecuniary  advantage  to- the  sur- 
viving relatives,  if  death  had  hot  occurred  {x) .  The  act  amending 
Lord  Campbell's  Act,  viz.,  27  &  28  Yiot.  c.  95,  in  eases  in  which 
there  is  no  executor  or  administrator  of  the  deceased,  or  he 
does  not  bring  the  action  within  sis  months  after  the  death, 
permits  any  of  the  beneficiaries  interested  in  the  death  to  bring 
the  action  before  the  twelve  months  from  the  death  have  expired. 
Valuation  of  In  the  Case  of  Rowley  v.  London  and  North  Western  Mail.  Co.  (y), 
at  the  trial  of  an  action  under. 9  &  10  Vict.  c.  93,  brought  for 
the  ben,efit  of  the  mother,  widow  and  children  of  R.,  claiming 
damages  from  the  defendants  for  having  by  their  negligence 
caused  the  death  of  E.,  it  was  proved  that  the  deceased  was 
under  a  covenant  to  pay  his  mother  an  annuity  of  200^.  during 
their  joint  Kves.  In  summing  up,  the  learned  judge  directed 
the  jury  that  they  might,  if  they  thought  proper,  calculate  the 
mother's  damages  by  ascertaiuing  what  was  the  sum  which 
would  purchase  an  annuity  of  200/.  for  a  person  of  her  age 
according  to  the  average  duration  of  human  life;  and  that  ia 
calculating  the  widow's  and  children's  damages,  they  might,  if 
they  thought  proper,  take  as  a  guide  the  period  of  the  probable 
duration  of  life  of  a  person  of  the  age  of,  the  deceased.  On  the 
argument  of  a  biU  of  exceptions  tendered  to  the  Learned  judge's 
direction  to  the  jury,  it  was  held  by  the  entire  Court  that  the 
direction  to  the  jury  as  to  the  calculation  of  the  mother's 
damages  was  wrong, — not  noticing  the  circumstance,  that  the 
annuity  of  the  mother  was  on  the  joint  lives  of  herself  and  her 
son,  and  that  it  was  only  secured  by  the  personal  covenant  of  her 
son,  and  directing  that  the  term  for  which  an  annuity  was  to  be 
purchased  was  to  be  estimated  solely  by  reference  to  the  average 
duration  of  life  without  taking  into  account  the  state  of  health 
of  the  particular  annuitant.  And  it  was  also  held  by  a  majority 
of  the  Court  (Brett,  J.,  dissenting),  that  the  direction  as  to  the 
mode  of  calculating  the  damages  recoverable  by  the  widow  and 
children  might  be  construed  as  meaning  that  the  probable  dura- 
tion of  life  of  a  person  of  the  same  age  and  in  the  same  circum- 
stances as  the  deceased  was  an  element  to  be  taken  into  the 
calculation  of  the  jury  along  with  the  rest  of  the  evidence,  and 
being  so  construed  was  correct. 

{x)  Blake  «.  Midland  Eailway  Co.,      748;  Duckworth  v:  Johnson,  29  L.  J., 
18  Q.  B.  Bep.  93;  21  L.  J.,  Q.  B.      Exoh.  25;  4  Hurl.  &  N.  653. 
233;  Paterson  v.  "Wallace,  1  Maoq.  (y)  L.  E.,  8  Exoh.  221. 
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Chap.  XI. 
Sect.  2. — Exemption  from  Civil  Liability  for  Injuries  hy  Servant        ^°^'   ' 


to  Fellow- Servant. 

NotwithBtanding  that  various  attempts  have  been,  and  are  Non-liability 
still  heing,  made  to  alter  the  law  regarding  the  master's  exemp-  injury  to  ser- 
tion  from  liability  for  the  iniuries  sustained  by  his  workmen  yantbyfel- 
through  the  negligence  of  their  fellow- workmen  engaged  in  one 
and  the  same  common  employment,  the  law  ^tiU  reniaias,  and  is 
likely  to  remain,  that  a  workman  employed  in  any  dangerous 
occupation  takes  it  with  all  ordinary  risks.     The  master  is  bound 
indeed  to  provide  for  the  safety  of  his  workmen,  as  far  as  can 
reasonably  be  expected,  and  he  must  not  use  any  art  to  conceal 
dangers,  but  he  is  not  obliged  to  take  more  care  of  his  servant 
than  would  be  proper  for  himself.     If  a  workman  reasonably 
apprehends  danger  from  any  particular  acts,  he  may  decline  to 
do  them.     If  he  willingly  or  wilfully  encounters  dangers  which 
are  known  to  himself,  or  which  are  notorious,  the  master  is  not 
responsible  (2).     Thus,  a  coal  owner  will  not  be  liable  for  aeci-  if  reasonable' 
dents  from  explosions  of  gas  found  in  the  due  course  of  working,  madeXr  Sa 
or  from  eruptions  of  water,  if  ordinary  precautions  have  been  safety, 
taken  by  him.     But  a  master'  is  bound  to  protect  his  workmen 
against  unnecessary  risks  in  works  of  danger  {a) . 

When  an  employer  interferes  personally,  it  is  his  duty  to  see  in  case  of  in- 
that  the  tackle  and  apparatus  are  secure,  and  he  will  be  liable  ^V?"^^]^*  1"'°" 

^'^  .  '  .  .    .  _  vision  for 

for  want  of  due  care  (5).     But  he  is  not  liable  for  injury,  if  he  safety,  master 
has  deputed  his  authority  to  proper  agents  or  servants,  and  has  ^'^   ^  ^' 
provided  proper  machinery  (c). 

A  partner,  working  with  an  ordinary  workman,  is  still  liable 
as  a  master,  and  all  the  partners  are  Kable,  if  the  negligent  act 
is  within  the  scope  of  the  common  partnership  (d),  although  the 
absent  partners  are  igiioraht  of  the  negligence  (e). 

An  owner,  who  has  notice  of  insufficient  fencing  of  dangerous 
machinery,  from  want  of  repair  or  otherwise,  is  liable  for  injury 
to  a  workman  who  has  used  ordinary  circumspection  (/). 

The  Mines  Regulation  Acts  do  not  preclude  the  right  of  action 
at  common  law  for  special  damage,  upon  the  principle  that  the 
summary  remedy  given  by  these  statutes  (or  in  general  by  any 

{z)  Dynen  ff.  Leech,  26  L.  J.,  Exch.  infra;  see  also  Bro-wn  v.  The  Accring- 

22i.  ton  Cotton  Spuming   Co.,  34  L.  J., 

(«)  BartonshiU   Coal   Co.  u.  Eeid,  Exch.  208;  3  Hurl.  &  C.  511. 
infra;  Ormond  v.  Holland,  E.  B.  &  E.  {d)  Ash-worth  v.  Stanwis,  30  L.  J., 

102.  Q.  B.  183. 

(J)  Roberts  v.  Smith,  2  Hurl.  &  N.  (e)  Mellors  ».  Shaw,  30  Ibid.  333. 

213;  26  L.  J.,  Exch.  819;  Brydon  ».  {/)  Holmes  v.   Clarke,  30  L.   J., 

Stuart,  2  Maaa.  84.  Exch.  183. 

(c)  BartonshiU   Coal  Co.  ti.  Heid, 
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statute)  does  not,  without  express  words,  derogate  from  tlie 
rights  of  the  suhject  at  common  law  {g). 

An  employer  is  not  liable  for  an  injury  caused  to  one  work- 
man by  the  negligence  of  another.  Thus, — a  workman -was 
engaged,  at  the  bottom  of  a  pit  that  was  being  sunk,  in  filling  a 
tub  with  water.  The  employer  had  provided  proper  apparatus, 
but  the  workman  at  the  top  neglected  to  use  it — and  the  tub  fell 
down  again  and  injured  the  workman  below.  It  was  held,  that 
he  could  not  sue  the  employer  for  the  injury  (/«). 

A  cage  of  this  kind  was  brought  from  the  Scotch  Courts  to 
the  House  of  Lords.  The  owners  of  a  coal  pit,  near  Glasgow, 
had  engaged  the  plaiatiffs  as  ordinary  miners.  In  being  drawn 
up  the  shaft,  the  engineman  neglected  to  stop  the  cage  at  the 
proper  time,  and  they  were  dashed  against  machinery- at  the  top, 
and  killed.  The  owners  were  held  to  be  liable  in  the  Scotch 
Courts,  but  the  decision  was  reversed  in  the  Court  of  Appeal  («'). 

The  rule  which  exempts  a~  master  from  liability  to  a  servant 
for  injury  caused  by  the  negligence  of  a  fellow-servant,  apphes 
in  cases  where,  although  the  immediate  object  on  which  the  one 
servant  is  employed  is  very  dissimilar  from  that  on  which  the 
other  is  employed,  yet  the  risk  of  injury  from  the  negligence  of 
the  one  is  so  much  a  natural  and  necessary  consequence  of  the 
employment  which  the  other  accepts,  that  it  must  be  included 
in  the  risks  which  have  to  be  considered  in  his  wages.  Thus, 
whenever  an  employment  in  the  service  of  a  railway  company  is 
such  as  necessarily  to  bring  the  person  accepting  it  into  contact 
with  the  traffic  of  the  line,  risk  of  injury  from  the  carelessness 
of  those  managing  that  traffic  is  one  of  the  risks  necessarily  and 
naturally  incident  to  such  employment,  and  within  the  rule. 
The  plaintiff,  in  one  case,,  was  in  the  employment  of  arailway  com- 
pany as  a  carpenter,  to  do  any  carpenter's  work  for  the  general 
purposes  of  the  company.  He  was  standing  on  a  scaffolding  at 
work  on  a  shed  close  to  the  line  of  railway,  and  some  porters  in 
the  service  of  the  company  carelessly  shifted  an  engine  on  a  turn- 
table, so  that  it  struck  a  ladder  supporting  the  scaffold,  by  which 
means  the  plaintiff  was  thrown  down  and  injured : — Held,  on 
the  above  principle,  that  the  company  were  not  Kable  {k). 

The  plaintiff,  in  another  case,  was  employed  by  arailway  com- 
pany as  a  labourer  to  assist  in  loading  what  is  called  a  "  pick-up 


(17)  Couoli  V.  Steel,  3  E.  &  B.  409. 

(h)  GrifSths  v.  Gidlow,  3  Hurl.  & 
N.  648;  27  L.  J.,  Exoh.  404. 

(t)  Bartonshill  Coal  Co.  ».  Keid,  3 
Maoq.  295.  See  also  Parwell  v.  The 
Boston  and  "Worcester  Corporation 
(U.  S.),  4  MetcaH,  49 ;  Morgan  i>.  The 


Vale  of  Neath  Eailway  Co.,  35  L.  J., 
Q.  B.  23;  Paterson  v.  Wallace,  1 
Maoq.  748. 

(A)  Morgan  v.  Vale  of  Neath  Rail- 
way Co.,  L.  R.,  1  Q.  B.  (Exoh.  Ch.) 
149. 
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train,"  with  materials  left  by  plate-layers  and  others  upon  the  Cms:  XI. 
line.  One  of  the  terms  of  his  engagement  was,  that  he  should  ^°^"  " 
be  carried  by  the  train  from  Birmingham  (where  he  resided,  and 
whence  the  train  started)  to  the  spot  at  which  his  work  for  the 
day  was  to  be  done,  and  be  brought  back  to  Birmingham  at  the 
end  of  each  day.  As  he  was  returniag  to  Birmingham,  after 
his  day's  work  was  done,  the  train  ia  which  the  plaintiif  was, 
through  the  negligence  of  the  guard  who  had  charge  of  it,  came 
into  collision  with  another  train,  and  the  plaintiff  was  injured : — 
Hield,  that,  inasmuch  as  the  plaiatiff  was  being  carried,  not  as  a 
passenger,  but  ia  the  course  of  his  contract  of  service,  there  was 
nothing  to  take  the  case  out  of  the  ordinary  rule  which  exempts 
a  master  from  responsibility  for  an  injury  to  a  servant  through 
the  negligence  of  a  fellow-servant  when  both  are  acting  in  pur- 
suance of  a  common  employment  (/). 

The  rule,  that  a  master  is  not  liable  to  a  servant  for  injuries  peitham  v. 
sustained  from  the  negligence  of  a  fellow-servant  in  their  com-  ■&»?'««<?• 
mon  employment,  is  not  altered  by  the  fact  that  the  servant 
guilty  of  negligence  is  a  servant  of  superior  authority,  whose 
lawful  directions  the  other  is  bound  to  obey.  The  defendant 
was  a  maker  of  locomotive  engines,  and  the  plaiatiff  was  in  his 
employ.  An  engiae  was  being  hoisted,  for  the  purpose  of  being 
carried  away,  by  a  travelling  crane  moving  on  a  tramway 
resting  on  beams  of  wood  supported  by  piers  of  brickwork. 
The  piers  had  been  recently  repaired,  and  the  brickwork  was 
fresh.  The  defendant  retained  the  general  control  of  the 
establishment,  but  was  not  present;  his  foreman  or  manager 
directed  the  crane  to  be  moved  on,  having  just  before  ordered 
the  plaintiff  to  get  on  the  engiae  to  clean  it.  The  plaintiff 
having  got  on  the  engiae,  the  piers  gave  way,  the  engiae  feU, 
and  the  plaintiff  was  injured.  This  was  the  first  tiaae  the  crane 
had  been  used  and  the  plaintiff  employed  ia  this  mapner : — 
Held,  that  there  was  no  evidence  to  fix  the  defendant  with 
liability  to  the  plaintiff:  for  that,  assuming  the  foreman  to 
have  been  guilty  of  negligence  on  the  present  occasion,  he  was 
not  the  representative  of  the  master,  so  as  to  make  his  acts  the 
acts  of  the  master;  he  was  merely  a  fellow-servant  of  the 
plaiatiff,  though  with  superior  authority ;  and  there  was  nothiag 
to  show  that  he  was  not  a  fit  person  to  be  employed  as  foreman ; 
neither  was  there  any  evidence  of  personal  negligence  on  the 
part  of  the  defendant,  as  there  was  nothing  to  show  that  he  had 
employed  unskilful  or  incompetent  persons  to  bmld  the  piers, 

(0  Tuimey  ».  Midland  Eailway  Co.,  1  C.  P.  291. 


650 


MINE-OWNERS   AND   MINE-LESSEES — THEIK  LIABILITY. 


Chap.  XI. 
Sect.  2. 

Propriety  of 
the  phrase 
* '  commoiL 
employ- 
ment," as 
extended. 


Wilson  V. 


Swamson's 
Case. 


or  that  he  knew,  or  ought  to  have  known,  that  they  were 
.  iiisiifficient  (m). 

How  far  the  three  last-mentioned  cases  are  in  accordance  with 
the  under-noted  eases  (»), — ^in  which  the  master  was  held  liable 
for  an  injury  caused  to  a  servant  ia  one'department'hy  a  servant 
ia  another  departtnent, — ^it  would  he  difficult  to  say ;  but  the 
contrariety  of  decision  wiH  afford  ground  for  further  attempts 
to  render  the  master  liable.  And  the  report  of  the  Eoyal  Gom- 
mission  upon  this  matter,  which  iaclines-to  rendering 'the  master 
liable  in  such  cases,  should  likewise  be  consulted  (o). 

In  the  case  of  Wilson  v.  Merry  (p),  regarding  the  non-Hability 
of  a  master  for  the  injury  done  by  a  servant  to  a  feUow-servant, 
the  following  remarks  were  mad«:- — 

Per  Lord  Cairns,  L.  C. : 

I  do  act  think  the  liability- or  non-liabiEty  of  the  master  to  his  ■woi'kmeiL 
can  depend  upon  the  question,  whether  the  author  of  the  accident  is  not, 
or  is,  in  any  tecTinical  sense,  th.e  fellow-workman,  or  oollaborateur  of  the 
sufferer. 

Per  Lord  Colonsay: 

"Pellow- workman"  and  "coUaborateur"  are  not  expressions  weU  suited 
to  indicate  the  relation  on  whipb  the  liability  or  non-liabiiity  of  a  master 
depends,  especially  witl.  reference  to  tbe  great  systems  of  organisation  that 
now  exist.  And  ti.ese  expressions,  if  taken  in  a  strict  or  limited  sense,  are 
calculated  to  mislead.  The  same  may  be  said  of  such  words  as  "foreman" 
or  "manager."  We  must  look  to  the  functions  tie  party  discharges,  and 
his  position  in  the  organism  of  the  force  employed,  and  of  which  he  forms 
a  constituent  part.  Nor  is  it  of  any  consequence  that  the  position  he 
occupies  ia  such  organism  implies  some  special  authority,  or  duty,  or 
charge. 

Per  Lord  Cranworth: 

Workmen  do  not  cease  to  be  fellow- workmen  because  they  are  not  all 
equal  in  point  of  station  or  authority. 

Per  Lord  Chelmsford: 

It  has  certainly  been  held  by  Scotcli  judges  of  great  emineiice,  that  the 
exoneration  of  a  master  from  liability  for  injury  arising  to  one  fellow- 
servant  from  the  negligence  of  another,  does  .not  take  place  where  the 
servant  occasioning  the  injury  is  placed  in  Superintendence,  control,  or 
authority  over  the  others.  But  the  subsequent  English  oases  have  clearly 
established  that  there  is  no  such  distinction  (j). 

In  Swainson  v.  North  Eastern  Rail.  Co.  (r),  it  appeared  that 
the  railway  signal  service  of  the  defendant  company  and  of  the 
Great  Northern  Eailway .Company  at  a  joint  siding  was  managed 
at  the  joint  expense  of  the  two  companies  by  their  joint  ser- 
vants, who  were,  however,  engaged  and  paid  by  the  Great 
Northern  Eailway  Company  alone,  and  whose  xmiform  they 
(m)  Feltham  v.  England,  2  Q.  B.      Co.,  36  L.  J.,  Exch.  9. 


33 

(«)  BartonsHU  Coal  Co.  i>.  Mac- 
gmre,  3  Macq.  307;  Walter  i).  The 
South-Bastem  Eailway  Co.,  32  L.  J., 
Exch.  209 ;  Potter  v.  Baiillaier,  1  Best 
&  S.  800;  31  L.  J.,  Q.  B.  30;  War- 
Ijurton  f .  The  Great  Western  Eailway 


(o)  See  Solicitors'  Journal,  Julv  28, 
1877,  p.  754. 

[p)  L.  E.,  1  H.  L.  So.  326. 

(?)  23  &  24  Viot.  0.  161  (1860),  "An 
Act  for  the  Eegulation  and  Inspection 
of  Mines,"  comniented  upon. 

W  2S  W.  E.  676. 
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wore.     One  of  these  servants, -wldle  engaged  in  Hs  usual  em-     Chap,  XI. 
ployment  as  pointsman  at  the, siding,  was  killed  by  the  negli- 


gence of  an  engine-driver  in  the  service  of  the  North  Eastern 
Railway  Company  alone.  It  was  held,  that  there  was  a  common 
employment,  and  that  the  defendant  company  was  not  liahle  in 
an  action  at  the.  suit  of  the  widow  (s). 

The  defendants  were  the  owners  of  a  colliery  within  the  Coal  SoweiW  Case. 
Mines  Regulation  Act,  1872  {t)^  and  they  had  appointed  a  cer- 
tificated manager  as  required  by  SQct.  26.  A  miner  employed 
in  the  colliery  was  killed  by  an  explosion  of  fire-damp,  the 
death  being  caused  by  the  negligence  of  the  manager : — Held, 
that  the  fact  that  the  manager  was  appointed  pursuant  to,  the 
act  did  not  put,  him  in  any  different  position  from  that  he  would 
have  held  had  he  been  simply  appointed  manager ;  and  that  he 
was  a  fellow-servant  with  the  deceased;  and  the  defendajnts 
were,  'therefore,  not  liable  to  the  representatives  of  the  deceased 
for  his  death  («) . 

The  same  freedom  from  liability  will  arise,  when  the  workmen 
themselves  have  induced  the  accident. 

'  One  of  the  special  rules  for  the  direction  of  the  engine-men  Contributory 
and  banksmen  of  a  colliery  provided  for  the  daily  use  of  a  test  aMmoe'^'" 
for  the  rope  and  tackling.     The  rule  had  been  neglected  for  even  where 
many  weeks,  with  the  knowledge  of  the  coal-owner  and  the  negligent. 
miners.     The  rope  was  at  last  injured  by  an  accidental  fire  in 
the  night^and,  next  day,  several  miners  were  killed.     They 
had  been  warned  by  the  banksman  to  examine  the  rope  at  the 
time.     It  was  held,  that  the  negligence  of  the  miners  had  mate- 
rially contributed  to  the  accident,  and  that  an  action  against  the 
owner  could  not  be  maintained  [x). 

A  coal  miner  was  injured  by  the  fall  of  a  stone  from  the  roof.  Sail  t.  JoJm- 
whioh  had  lost  its  support  by  the  removal  of  the  coal  below.  S^ofof "^ 
The  removal  of  the  coal,  and  the  support  of  the  roof  by  artificial  master's  non- 
propping,  should  have  proceeded  simultaneously.     The  miner    ^    ^  ^' 
had  pointed  out  the  stone  as  dangerous  to  an  underlooker  of  the 
owners,  who  gave  no  personal  superintendence.     But  the  under- 
looker, who  was  also  a  working  miner,  took  no  step  to  secure 
safety,  and  nest  day  the  injury  occurred : — It  was  held,  in  the 
absence  of  evidence  that  the  owners  had  not  exercised  due  care 
in  the  selection  of  the  underlooker,  or  that  the  mine  was  not  in 

(«)  See  also  Lovellw.  Howell,  L.  E.,  {x)  Senior  v.  Ward,  1  E.  &  E.  386; 

1  0.  P.  Div.  161 ;  24  W.  E.  672.  28  L.  J.,  Q.  B.  139.     See  Seymour  v. 

(t)  35  &  36  Viot.  0.  76.  Maddox,  16  Q.  B.  326;  20  L.  J.,  Q.  B. 

(«)  Howells  V,  Landore  Siemens  327;  Couch  «>.  Steel,  3  EU.  &  B.  402; 
Steel  Co.,  10  Q.  B,  62.  23  L.  J.,  Q,  B.  121;  "Witherley  v.  The 

Eegent's  Canal  Co.,  12  C.  B,,  N.  S.  2, 
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a  proper  condition  before  the  miners  were  sent  iato  it,  that  they 
were  not  answerable  for  the  injury  caused  by  the  negligence  of 
the  underlooker,  who  was  a  fellow-labourer  (s). 

In  a  ease  of  Murray  v.  Currie  (a),  the  defendant  employed  a 
master  stevedore, (Kennedy)  to  unload  his  vessel.  The  stevedore 
employed  his  own  labourers,  amongst  whom  was  the  plaiatiffl, 
and  also  one  of  the  defendant's  crew,  named  Davis,  whom  he 
paid,  and  over  whom  he  had  entire  control,  to  assist  them  ia 
unloading.  The  plaintiff,  while  engaged  ia  the  work,  was 
injured  through  the  negligence  of  Davis : — It  was  held,  that.the 
defendant  (the  shipowner)  was  not  responsible  for  the  injury. 

Wnies,  J.,  in  giving  judgment,  said : — 

The  stevedores  are  not  the  servants  of  the  owner  of  the  ship,  but  they 
are  persons  having  a  special  employment,  with  entire  control  over  the  men 
employed  in  the  work  of  loading  and  unloading.  They  are  altogether 
independent  of  the  master  or  owner.  In  one  sense,  indeed,  they  may  be 
said  to  be  agents  of  the  owner,  but  they  are  not  in  any  sense  his  servants. 
In  ascertaining  "who  is  liable  for  the  act  of  a  wrongdoer,  you  must  look 
to  the  wrongdoer  himself,  or  to  the  first  person  in  the  ascending  line,  who 
is  the  employer,  and  has  control  over  the  work.  You  cannot  go  further, 
and  make  the  employer  of  that  employer  liable. 

These  principles  were  applied  in  the  recent  miniag  case  of 
JRourke  v.  The  White  Moss  CoUiery  Co.  (b).  That  was  a  case 
where  the  defendants,  colliery  proprietors,  commenced  sink- 
ing a  shaft,  and  for  that  purpose  employed  the  plaintiff, 
among  other  workmen,  and  also  used  a  steam-engine  with 
a  man  to  drive  it ;  and  after  proceeding  to  some  depth, 
contracted  with  one  W.  to  complete  the  work ;  and  W.,  under 
his  contract,  was  to  employ  and  pay  the  workmen,  including 
the  plaintiff,  and  the  defendants  were  to  provide  steam  power, 
and  to  pay  the  engineer's  wages,  the  engineer,  however,  being 
and  remaining  under  the  control  of  W.  ;  and,  in  the  progress  of 
the  work,  the  plaintiff,  through  the  negligence  of  the  engineer, 
sustained  an  injury  while  at  work  at  the  bottom  of  the  shaft : — 
It  was  held,  that  the  plaintiff  and  the  engineer  were  engaged  in 
one  common  employment  imder  the  orders  and  control  of  W., 
the  contractor,  and  that  the  defendants  were  not  responsible  for 
the  engineer's  negligence,  notwithstanding  that  his  wages  were 
paid  by  them  (c). 

In  connection  with  this  question  of  the  liability  or  non- 
liability of  the  master  to  his  servant  for  an  injury  to  the  latter 
by  a  fellow-servant,  the  three  following  cases  (which  involved 


(2)  Hall  V.  Johnson,  34  L.  J.,  Exch. 
222;  3  Hurl.  &  0.  589, 
(a)  L.E.,  6C.  P.  24. 
(J   L.  E.,  1  0.  P.  Div.  566 ;  and  on 


appeal,  L.  E.,  2  C.  P.  Div.  205. 

(c)  See  also  Lovell  v.  Howell,  L.  E., 
1  C.  P.  Div.  161 ;  AUen  v.  New  Gas 
Co.,  L.  E.,  1  Exch.  Div.  251. 
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the  question  of  servant  or  no  servant)  should  be  carefully  con-     Chap.  XI. 
sidered.  ^^°^-  '• 

The  first  of  the  three  oases  was  Begg  v.  Midland  Rail.  Co.  (d),  Degg  v.  Mid- 
which  was  a  ease  in  which  the  servants  of  the  company  were  ""  ^'  "' 
turning  a  truck  on  a  turn-table,  and  the  plaintiff  (who  was  not 
ia  the  employment  of  the  company)  volunteered  to  assist  them, 
and  whilst  so  engaged  other  servants  of  the  company  negligently 
propelled  a  steam  engine,  and  thereby  caused  the  death  of  the 
plaintiff.  It  was  proved  that  the  servants  were  persons  of  compe- 
tent skill,  and  tha^  the  railway  company  was  no  way  concerned 
in  their  negligence  : — It  was  held,  that  the  railway  company  was 
not  liable  to  the  plaintifE  or  his  administratrix.  It  was  a  good 
defence  to  the  claim,  that  the  deceased  was  voluntarily  assisting 
the  servants  of  the  company  in  turning  the  truck,  and  that  the 
other  servants  by  whose  negligence  he  was  killed  were  persons 
of  ordinary  skill  and  competent  to  move  trucks  safely,  and  that 
their  negligence  was  unauthorized  by  the  company.  That  de- 
fence was  also  admissible  under  the  plea  of  not  guilty. 

The  second  of  the  three  cases  was  Holmes  v.  North  Eastern  Bail.  Boimes  v.  N. 
Co.  (e).  It  appeared  that  at  the  defendants'  station  at  0.  it  was  p^'  ^'^  ^' 
the  habit  to  unload  coal  waggons  by  shunting  them  and  tipping 
the  coal  into  cells ;  it  was  also  the  practice  for  the  consignees  of 
the  coal,  or  their  servants,  to  assist  ia  the  unloadiag,  and  for 
that  purpose  to  go  along  a, flagged  path  by  the  side" of  the 
waggons.  The  plaintiff  was  consignee  of  a  coal  waggon,  which 
could  not  be  unloaded  in  the  usual  way  on  account  of  all  the 
cells  being  occupied.  With  the  permission  of  the  station-master, 
he  went  to  his  waggon,  which  was  shunted  in  the  usual  place, 
took  some  coal  from  the  top  of  the  waggon,  and  descended  on  to 
the  flagged  path.  The  flag  he  stepped  on  gave  way,  and  he  fell 
into  one  of  the  cells  and  was  injured  : — Held,  that,  although  not 
getting  his  coal  in.  the  usual  mode,  the  plaintiff  was  not  a  mere 
licensee,  but  was  engaged,  with  the  consent  and  invitation  of  the 
defendants,  in  a  transaction  of  common  interest  to  both  parties, 
and  was  therefore  entitled  to  require  that  the  defendants'  pre- 
mises should  be  in  a  reasonably  secure  condition.  This  decision 
was  afterwards  affirmed  on  appeal  in  the  Court  of  Exchequer 
Chamber  (/). 

The  third  of  the  three  cases  referred  to  was  Wright  v.  London  Wright  v. 
andNm'th  Western  Rail.  Co.  {g).   It  appeared  in  that  case  that  the  ^J'^'  ^' 
plaintiff  on  the  27th  of  March,  1873,  sent  a  heifer  by  the  defen- 

{d)  1  H.  &  N.  773;  26  L.  J.,  Exch.  (/)  L.  U.,  6  Exoh.  123. 

171.  Xg)  L.  K.,  10  Q.  B.  298. 

(e)  L.  R.,  4  Exch.  254. 


Sect.  2. 
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Chap.  XI.  dants'  railway  to  the  Penritli  station; '  On  the  arrival  of  the 
.  train  at  that  station,  between  8  and  9  p.m.,  the  horse-box,  into, 
which  the  heifer  had  been  ,put  had  to  be  shunted  from  the  line 
to  a  siding  in  order  to  get  the  heifer  out-  >  The  station  was  a  small 
one,  and  there  was  only  one  porter  available  to  shunt. the  horse- 
box, and  the  plaintiff,  who  had -^travelled  by  the  same  traia,  being 
desirous  of  getting  his  heifer  without  delay,  assisted  in  shunting 
the  horser-box  to  the  siding,  fromiwhich  alone  the  heifer  could 
be  delivered  to  him,  and  while  he-  was  doing  so  the  horse-box 
was  run  into  by  a  train  which  had  been  negligently  allowed  to 
come  out  of  the  sidings ;  and  the  horse-box  was  driven  against 
the  plaintiff  and  injured  him.  There  was  evidence  that  it  was 
the  practice  at  the  Penrith  statioii  for  persons  having  cattle,  &c.j, 
to  assist  in  the  shunting  of  the  trucks;  and  there  was  also  some 
evidence  that  on  this  particular  occasion  the  station-master  had 
assented  to  the  plaintiff  taking  part  in  the  shunting.  The 
defendants  called  no  evidence.  The  plaintiff  had  a  verdict, 
subject  to  leave  to  move  to  enter  a  non-suit,  and  a  rule  having 
been  obtained  accordingly,  the  Court  held,  that  there  was 
evidence  upon  which  the  jury  might  have  found,  and  they, must 
be  taken  to  have  found,  that  the  plaintiff  was  assisting  in  the 
shunting  of  the  horse-box  with  the  assent  of  the  station-master, 
that  is,  with  the  assent  of  the  company.  The  plaintiff  was  there- 
fore not  a  mere  volunteer,  ks  in  Dec/g  v.  Midland  Sail.  Co.  (h), 
but  was  on  the  railway  for  the  lawful  purpose  of  assisting  in  the 
landing  of  his  goods,  with  the  consent  of  the  company,  and  the 
case  was  therefore  within  the  decision  of  Hohnes  v.  NorthEastern 
Rail.  Co.  [i). 

The  principles  involved  in  these  three  cases  would  of  course  be 
applicable  to  injuries  occurring  under  analogous  circumstances 
in  mining  and  quarrying  operations. 


Sect.  3. — Disputes  tvith.  Contractors  and  Workmen. 

Sub-Sect.  1.— Distinction  between  Contractors  and 
Workmen^ 

"Con-  Several  statutes  have  from  time  to  time  been  passed  for  the 

^^only  i^-  avoidance  and  settlement  of  disputes  between  masters  and  ser- 

teiidedby   ^^   vants,  and  for  the  proper  performance  of  contracts  On  the  part 

of  the  workmen,  and  for  the  recovery  and  payment  of  their 

wages.    These  statutes  as  a  general  rule  apply  only  to  persons 

(A)  1  H.  &  N.  773;  26  L.  J.,  Ex.  (»)  LawEep.,  4  Ex.  254;  in  error, 

171.  Law  Eep.,  6  Ex.  123. 
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engaged  in  manual'  laBonr,  and  not  to  stewards;  managers,  over-     Ohai-.  XI. 
lookers,  agents,'  and  such  like  persons  (^).     The  substance  of        ^°^"  "' 
these  various  statutes  is  given  in  this  section,  so  far  as  regards 
workmen  connected  with  miues  and  quarries;  but  for  the  better 
understanding  of  their  provisions,  the  following  prelimiaary 
remarks  regarding  workmen's  contracts  shdtdd  here  be  made. 

'  Written  agreements  are  often  entered  into  by  miners  for  short  ■Workmen 
specified  periods.     In  the  northern  coal  districts^  these  are  gene-  w^',^^ing 
rally  called  pit  bonds.     In  a  case  of  this  kind,  where  the  agree-  contracts. 
ment  stipulated,  that  when  the  pit  should  be  "  off '  work,"  the 
collier  should  continue  the  servant  of  the  owners,  subject  to 
their  orders,  and  should  perform  a  fuR  day's  work  on  every 
working  day:  it  was  held,  that  the  owners  were  not  bound  either 
to  keep  the  pit  at  work,  or  to  employ  the  collier  on  all  reason- 
able working  days  {I).  ••■'■ 

An  agreement  in  writing  was  made  between  a  collier  and  an 
owner  on  behalf  of  himself  and  partners,  whereby  the,  collier 
was  to  be  paid  fortnightly.  wageSj  to  serve  the  partners  exclu- 
sively, and  notto.leave  the 'service  without  giving  twenty-eight 
days'  notice,  or  until  after  the  expiration  of  such  notice.  The 
partners  agreed  that  the  coUier  should  not  be  discharged  without 
the  like  notice  :-^It  was  held,  on,  a  conviction,  under  ,4  Geo.  4, 
0.  34,  for  absence  without  lavrful  excuse,  that,  the.  contract  was 
not  void  for  want  of  mutuality,  as  the ,  employers  were  bound 
by  implication  to  pay  reasonable  wagbs  and  to  find  work  (m). 

An  infant  may  enter  into  a  contract  of  this  kind,  if  it  is  bene-  DifEoulty 
ficial  to  himself.     If  not  beneficiial,  he  may  avoid  the  contract  man-con-^ 
at  any  time  (m).     The  questioii  of  benefit  seems  to  be  one  for  tractor  is 
the  jury,  so  far  as  it  depends  on  fact.     But  if  a  contract  is  years  of  age. 
manifestly  not  beneficial  on  the  face  of  it,  the  Court  will  adjudge 
it  accordingly.     Thus,  where  a  contract  .stipulated,  that,  in  case 
the  steam-engine  shoTild  be  stopped  from"  accident  or  any  other 
cause,  the  master  might  retain  aU  the  wages  during  that  time,' 
it.  was  held,  that  such  a  clause  was  inequitable,  and  the  convic- 
tion was  quashed  (a). ,    . 

.It  is  a  usual,  practice  in  minrag .  districts  for  the  owners  of  Usual  form  of 
mines  to  make  contracts  with  their  workmen  in  the  following  ^atr^t?^ 
manner  : — ^A  eertaia  number  of  workmen  contract  to  raise  ore 

(/c)  Da-pies   v.   Baron   Berwick,   30  (n)  Wood  v.  Fenwick,  10  M.  &  W. 

L.  J.,  M.  C.  84.  195;  11  L.  J.,  N.  S.,  M.  0.  127. 

(l)  Waiiamson  v.  Taylor,  5  Q.-  B.  ,  (o)'Eeg'.  d.  James  Lord,  12  Q.  B. 

175;   1  D.  &M.  398;  .13L.  J.iN.  S.,  757;   17  L.  J.,  N.  S.,  M.  C.  181.    As 

Q.'  B.  81.     See  Ex  parte  Bailey,  23  to  parisli.  settlements  gained  under  pit 

li.  J.,  l>r.,'.S.,  M.  0.  161.  ■bonds.see  B.  ®.  Byter,  2  B.  &  0.  114; 

{m)  Mmttlev.  Franklandj^B.  &  S.  E.,-«',-'.St.  Helens,  .AuoMaiid, ,  4  B.  & 

49;  31  li.  J.,  M.  0.  81.    See-No-wian  Ad.  .718 ;  .E-  v.  Walbottle,  9  Q.  B.  248 ; 

«.  AWett,  2'0.,M;.  &  E;  57.-'  -     '     !  15  L.  J.,  N.  S.,  M.  C.  163. 
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Chap.  Xr. 
Sect.  3. 


Tlie  contract 
may  amount 
to  partner- 
ship. 


When  con- 
tract is,  or 
not,  to  he  in 
Tmting. 


"Whether  con- 
tract is,  or 
not,  to  have 
sixpenny  or 
other  stamp. 


from  tlie  workings  for  a  certain  period — for  three,  sis  or  twelve 
months.  Each  miner  engages  to  labour  for  a  certain  mimher  of 
hours  in  the  week,  for  instance,  eight  hours  a  day,  and  to  make 
his  drift  in  a  certain  manner,  according  to  a  specified  height  and 
width.  The  workmen  are  to  be  paid  a  certain  sum  for  every 
measure  of  ore  raised  withiu  the  time  {p).  Part  of  the  money 
due  to  the  workmen  is  often  paid  from  time  to  time  on  accoimt, 
and  a  regular  settlement  takes  place  at  the  end  of  the  period  or 
year.  Such  cases  as  these,  it  appears,  cannot  be  considered  to 
be  cases  of  the  relation  proper  between  masters  and  workmen, 
because  the  distribution  of  time  is  left  to  the  discretion  of  the 
miners,  who  also  often  employ  others  in  their  stead ;  and,  in 
fact,  this  has  been  held  to  be  merely  the  relation  of  contractor 
and  contractee  {q). 

A  legal  partnership  may,  in  fact,  be  formed  by  persons  enter- 
ing into  such  contracts.  It  has  been  expressly  decided,  that  a 
partnership  may  subsist  in  eases  where  parties  contribute  nothing 
but  personal  labour  (r).  Such  persons  may,  therefore,  become 
subject  to  the  usual  liabilities  of  partners.  If  the  existence  of 
a  partnership  can  be  proved,  the  act  of  one  will,  in  general, 
bind  the  rest.  Thus,  the  signature  of  the  contract,  the  receipt 
of  money,  and  the  settlement  of  accounts  between  the  em- 
ployers and  the  workmen,  by  any  one  of  the  parties,  will  be 
binding  upon  the  others. 

If  these  mining  contracts  are  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  they  must  be  in 
writing  and  signed  by  the  parties  intended  to  be  boimd.  If 
they  are  to  be  performed  within  the  year,  they  will  be  exempt 
from  the  operation  of  the  Statute  of  Frauds  (s). 

If  they  are  reduced  into  writing,  no  sixpenny  or  other  stamp, 
it  is  conceived,  wUl  be  required  in  cases  of  mines  of  uncertain 
value.  The  value  of  the  contract  will  not  be  measurable;  for  the 
value  of  the  mine  itself  may  be  temporarily,  or  at  any  rate  beyond 
the  period  embraced  by  the  agreement,  destroyed  by  the  events 
of  a  day.  The  workmen  may  possibly  realize  nothing.  It  may 
be  otherwise  in  cases  where  the  existence  and  production  of  the 
mineral  can  be  depended  upon  with  certainty,  though  this  may 
be  doubted.  Agreements  for  the  hire  of  any  ordinary  labourer 
are  exempt  from  duty  {t). 


[p)  See  Bull  v.  Price,  7  Bing.  237  ; 

5  Moo.  &  P.  2. 

[q]  Hardy  v.  Eyle,  9  Bam.  &  C. 
603;  Branwell  v.  Penneck,  7  Bam.  & 
C.  536;  Lancaster  v.  Greaves,  9  Bam. 

6  C.  628;  WiUett  v.  Boole,  I  Cox, 


Mag.  Ca.  195;  Taylor  v.  Porter,  31 
L.  J.,  M.  C.  111. 

W  Peacock  v.  Peacock,  IBVes.  49  ; 
Reid  V.  HoUinshead,  i  Bam.  &  C.  878 ; 
7  Dow.  &  E,.  444. 

W  29  Car.  2,  c.  3,  s.  4. 

(f)  Stamp  Act,  1870,  s.  36,  schedule. 
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If  in  cases  of  contract  like  these,  the  workmen,  so-called,  should    P?^-  ^^ 
refuse  to  proceed  in  the  proposed  work,  or  should  conduct  the 


workings  in  an  improper  manner,  or  contrary  to  stipulation,  the  -vro^nea's*^ 
employers  may  bring  an  action  for  hreach  of  contract ;  hut  the  contracts. 
statutory  provisions  hereinafter  mentioned  (exceptiag  the  Em- 
ployers and  Workmen  Act,  1875)  will  have  little,  if  any,  applica- 
tion to  them. 

A  contract  cannot  he  rescinded  hy  one  party  so  as  to  receive 
back  money  already  paid,  unless  the  other  party  concur  in 
treating  the  agreement  as  abandoned  ab  initio,  or  unless  it  were 
part  of  the  original  bargain  that,  in  a  certain  event,  this  result 
should  take  place. 

As  a  general  rule,  a  contract  cannot  be  rescinded  by  the 
parties,  when  both  cannot  be  placed  in  the  same  position  as 
before  the  contract  was  entered  into  {u).  A  master  miner, 
therefore,  cannot  resist  the  payment  of  wages  in  respect  of  what 
has  been  already  done  by  the  workmen.  It  has  been  seen  that 
•he  may  bring  an  action  for  breach  of  contract.  This  remedy 
would,  however,  in  general,  prove  of  no  service  against  such 
persons.  But  he. may  refuse  to  pay  the  full  amount  of  the 
demand ;  and  if  the  workman  should  bring  an  action  against 
the  employer  for  the  full  amount  due,  the  latter  will  be  allowed 
to  plead  the  insufficiency  of  the  work,  and  the  breach  of  condi-. 
tion.  A  sum  may  be  paid  into  Court,  and  the  damages  of  the 
plaintifi  may  be  reduced  to  that  amount;  or  if  the  circum- 
stances should  seem  to  warrant  such  a  proceeding,  the  whole 
demand  may  be  resisted,  and  the  defendant  may  deny  the, right 
of  the  plaintiff  to  any  compensation  at  all.  It  will  make  no 
difference  in  this  respect  even  if  a  specific  sum  has  been  agreed 
•upon(«).  Notice  of  the  nature  of  the  defence  should,  in  such 
cases,  be  given  to  the  plaintiff  (y). 

If  there  be  no  express  contract  to  complete  work  before  the 
payment  of  any  remuneration,  as  in  the  case  of  shipwrights,  the 
workriiian  may,  after  he  has  proceeded  with  a  portion  of  the  work, 
refuse  to  continue  it  unless  he  is  paid  for  the  work  performed, 
and  he  may  recover  to  that  extent  (s).  But  it  has  been  held, 
that,  in  ca,se  there  is  an  express  and  uniform  custom  in  a,ny 

(«)' Payne  v.  Wiale,  7  East,  274;  Wilbeam   v.    Ashton,   1    Camp.   78; 

Hunt  V.  Silk,  5  East,  449;  Beed  v.  Bragg «.  Cole,  6  Moor.  114;  Pordage 

Blandford,  2  T.  &  J.  278.  v.  Cole,  1  Saund.  320. 

;    («)  Duncan  v.  -Blimdell,  3  Stark.  E.  {«/)  Baeten  it.  Butter,   Germaine  v. 

6 ;   Basten  v.   Butter,   7   East,   479 ;  Burton,  supra. 

Germaine  v.  Burton,  3  Stark.  E.  32 ;  (a)  Roterts  v.  Hayelook,  3  Bam.  & 

Havelock  »,   Geddes,-  10  East,   564  ;  Ad.  404. 

B.  U   U 
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Chap.  XI.    particular  trade,  no  payment  can  be  compelled  contrary  to  the 
^^^'  ^'      custom,  or  unless  the  work  is  completed  (a). 


The  owners  and  lessees  of  coal,  ironstone  and  iron  ore,  when 
contracting  to  get  the  minerals  raised  by  weight,  are  often 
under  the  necessity  of  advancing  money  to  the  miners  upon  the 
measure  of  the  heaps  worked,  before  they  are  weighed.  Great 
frauds,  as  well  upon  the  masters  as  upon  their  fellows,  were 
practised  by  the  miners,  who  obtained  more  money  than  they 
had  earned  and  conveyed  ironstone  from  one  heap  to  another. 
This  evil  has  been  provided  for  in  the  statutes  hereinafter 
mentioned  (6).  ' 

Stjb-Sect.  2. — Statutes  '  regarding  Master's  and  Workmen,  and 
Decisions  thereon. 
(1.)  Truck  Act,  1831. 

(2.)  Masters  and  "Workmen  Arbitration  Act,  1824. 
(3.)  Coimoils  of  Conciliation  Act,  1867. 
(4.)  Master  and  Servant  Act,  1867. 
(5.)  Arbitration  (Masters  and  Servants)  Act,  1872.  ■ 
(6.)  Employers  and  Workmen  Act,  1875. 
(7.)  Trade  Union  Act,  1871. 
(8.)  Masters  and  Workmen  Molestation  Act,.  1871. 

These  preliminary  observations  having  been  made,  and  the 
distinction  being  kept  in  view  between  the  relation  of  master 
and  servant  on  the  one  hand,  and  that  of  two  independent  con- 
tractors on  the  other,  the. various  statutory  provisions  before 
referred  to  remain  to  be  stated. 
Firstly,— The       It  is  enacted  by  the  Truck  Act  (c),  that  in  all  contracts  for  the 

Truck  Act  .  .  . 

1831.  '  hiring  of  any  artificer  in  any  of  the  trades  following,  viz.,  in  the 
making,  casting,  converting  or  manufacturing  of  iron  or  steel,  or 
any  parts,  branches  or  processes  thereof,  or  in  the  working  or 
getting  of  any  mines  of  coal,  ironstone,  limestone,  salt  rock,  or  in 
the  working  or  getting  of  stone,  slate  or  clay,  or  in  the  making 
or  preparing  of  salt,  bricks,  tUes  or  quarries,  and  in  various  other 
trades  particularly  mentioned,  or  for  the  performance  by  any 
artificer  of  any-labour  in  any  of  the  said  trades,  the  wages  of 
such  artificer  shaU  be  made  payable  in  the  current  coin  of  the 
realm  only;  and  any  contract  making  the  wages  payable  and 
all  payments  in  any  other  manner,,  shall  be  void. 

Any  contract  containing  any  provision  with  respect  to  the 
place  where,  or  the  maimer  in  which,  or  the  person  or  persons 
with  whom,  any  part  of  the  wages  shall  be  laid  out  or  expended, 
shall  be  void  {d). 

(a)  GiUett  «.   Mawman,   1   Taunt.  (h)  See  Chap.  XI.  sect.  3,  sub-sect.  2. 

137.     See  Bannister  o.  Bannister,   9  (c)  1  &  2  Will.  4,  u.  37. 

Car.  &  P.  743,  as  to  butty  colliers.  {d)  Sect.  2. 
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The  act  contains  Tarious  provisions  with  respect  to  the  re-     G^-  XI. 
covery  of  wages  not  paid  in  the  ctirrent  coin,  but  it  is  declared  '--^ — 


not  to  inTalidate  the  payment  of  wages  in  bank  notes  or  orders 
payable  on  demand  within  fifteen  miles  (e). 

Penalties  may  be  recoYered  from  employers  entering  into 
contracts  that  are  illegal  under  the  act  (/). 

Certain  exceptions  are  made  with  respect  to  deductions  for 
mining  materials  and  tools,  fuel,  medical  attendance,  hay,  com 
or  provender,  rent;  but  such  deductions  are  not  to  exceed  the 
real  value,  and  the  agreements  for  them  must  be  signed  by  the 
workmen  {g).  The  materials  supplied  to  a  miner  must  be  by 
way  of  salcj  and  not  under  a  mere  contract  for  hiring  {h). 

A  person  employed  in  loading  ironstone  at  a  certain  rate  per  "Artificers," 
ton,  who  was  not  bound  to  give  his  own  labour,  and  who  em-  i^^^^Aot! 
ployed  others  chiefly,  working  himself  occasionally,  was  held  not  " 
to  be -^thinithe  Truck  Act.(«'). 

'  Two  or  more  working  colliers,  who  join  together,  and  enter 
iato  agreements  with  their  employers  to  get  coal  or  ironstone 
from  certain  pits,  at  a  certain  rate  per  ton  or  per  yard,  are  called 
butty  coUiers.  They  are  bound  to  work  themselves ;  but  they 
also  often' employ  other  men  to  increase  the  quantity  raised,  for 
whose  wages  they  are  responsible.  In  a  case  of  this  kind,  where 
no  particular  quantity  was  agreed  to  be  >worked  in  any  specified 
time,  and  several  additional  men  were  employed,  the  butty 
colliers  were  held  to  be  artificers  within  the  meaning  of  the 
Truck  Act  {k).  But  this  decision  has  been  overruled  in  a  case  in 
the  Exchequer  Chamber.  A  labourer  had  contracted  to  make 
bricks  for  a  railway,  at  a  certain  rate  per  thousand,  and  was  not 
bound  to  give  his  personal  labour.  He  workedi  himself,  and 
employed  others.  It  was  held,  that  the  payment  could  not 
strrctly  be  termed  loages,  and  the  original  contractor  was  not 
within  the  act  (J) . 

The  same  rule  has  since  been  directly  applied  to  the  case  of 
biitty-  colliers,  whq  were  bound  to  give  personal  labour,  and  who 
were  declared  not  to  be  artificers  within  the  meaning  of  the 
act(>w). 
'    In  Cuttsv.  Warden),  upon  seet.  23  of  the  Truck  Act(o),  which  Cutts^.  Ward, 

.,  1  r>  . .  rt         1  L       1    1  1      ii      — ^the  contract 

permits  an  employer  oi  an  artificer  to  contract  toi  supply  the  for"stop- 

{e)  Sect.  8.    "      '    ' '•  884;  25  L.  J.,  Q.  B.  371.     See  also 

Af)  Sects.  9— 12.  Weavers.  Hoyd,  21  L.  3.,  Q.  B.  151 

(g)  Sect.  23.  •  '    (also  overruled). 

'"'  {h)  Cutts*.  Ward,  36  L.  J.;  Q.  B.  [l)  Ingram  v.  Barnes,  7  El.  &  B. 

161.                                   .  116,132;  26  L.  J.,  Q.B.  319. 

{»)  Sharman  v.  SandarS,'  22  Ii.  J.,    '    '  (m)  Sleeman  v.  Barrett,  2  Hurl.  & 

N.  8.,  G.  P.  ,86;  13  G.{B,  166;  Archer  C  934;  33  L.  J.,  Exch.  153. 

*.  James,  1  Cox,  Mag.  da.  2.  {n)  L.  E.,  2  Q.  B.'357. 

(h)  Bowers  v..  Lovekin,  6  El.  &  B-  (o)  1  &  2  Will-,  4,  o,  37. 
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Ghap.  XI. 
Sect.  3. 

■what 


it  must 
specify. 


Tillar  y. 
LlynviGoalCo., 
— ^the  contract 
for  "stop- 
pages," effect 
of,  when  not 
in  ■writing. 


Secondly, — 
Masters  and 
Workmen 
Arbitration 
Act,  1824. 


artificer  witli  medicine,  &c.,  and  materials  to  be  employed  in  his 
occupation,  if  a  miner,  and  to  demise  to  the  artificer  a  tenement 
at  a  rent  reserved,  and  to  contract  to  make  stoppages  or  deduc- 
tions from  the  wages  in  respect  of  rent,  medical  attendance,  &c., 
provided  the  contract  for  such  stoppages  be  in  writing  signed  by 
the  artificer, — ^it  was  held,  that  the  amount  to  be  deducted  under 
each  head  need  not  be  specified  in  the  contract,  and  that  the 
employer  might  take  the  weekly  sixpence  paid  by  the  miner  to 
a  club  of  the  employers  for  providing  medicine  and  medical 
attendance;  but  that  the  contract  under,  sect.  23,  as  to  the 
supply  of  materials,  must  be  one  of  sale  and  not  of  hiring. 

In  Pillar  v.  Lh/nm  Coal  Co.  (p),  which  was  a  decision  upon 
the  same  23rd  section  of  the  Truck  Act,  the  proviso  therein 
being,  that  the  stoppage  or  deduction  authorized  by  the  section 
shall  not  exceed  the  real  and  true  value  of  such  materials,  &c.j 
and  also  upon  the  24th  section  of  the  same  act,  which  provides 
for  deductions  from  wages  for  the  education  of  the  children  of 
the  artificer, — an  employer  having  stopped  part  of  the  wages  of 
a  miner  as  a  contribution  towards  a  like  medical  club  a"nd  schools 
for  children,  the  contract  not  having  been  in  writing  and  signed, 
it  was  held,  that  the  miner  could  recover  back  the  whole  of  the 
deductions. 

This  statute  (q)  provides  for  the  reference  to  arbitration  of  the 
following  (among  other)  disputes  arising  between  masters  and 
workmen,  or  between  workmen  and  those  employed  by  them, 
viz. — 

(1.)  Disagreements  regarding  the  price  to  be  paid  for  work 
done,  or  in  course  of  being  done,  including.the  ques- 
tion of  damage  done  to  the  work,  or  delay  in  doing  it, 
or  the  unworkmanlike  way  of  doing  it ; 
(2.)  Disputes  regarding  the  making  of  patterns,  or  the  adapt- 
ing of  old  implements  to  new  uses,  and  the  measure  of 
compensation  to  be  paid  therefor ;  and  generally, 
(3.)  Disputes  arising  in  the  trade,  or  out  of  contracts  in  con- 
nection therewith,  which  cannot  be  otherwise  mutually 
adjusted. 
The  referees  might  be  appointed  by  justice's  order,  and  in 
that  case  they  were  to  investigate  the  cause  of  complaint,  and  to 
give  their  decisions  upon  it  within  three  days,  or  else  to  return 
before  the  justice,  who  was  thereupon  to  decide  the  point  in 
dispute  within  two  more  days.     But  the  parties  might  also  have 
proceeded  by  reference  in  the  ordinary  way. 

Following  upon  the  last-mentioned  act,  there  came  shortly 
(^)  L.  K.-,  4  C.  P.  752.  ■  (j)  5  Geo.  4,  c.  96.. . 
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certain  other  statutes,  making  further  provision  for  the  settling  Chas.  XL 
of  disputes  hy  reference.  These  last-mentioned  statutes  were  ^°^"  ' 
principally  1  Vict.  c.  67  and  8  &  9  Vict.  co.  77  and  128 ;  but 
their  provisions  are  not  of  sufficient  importance  to  state  iu  detail. 
Their  general  principle  is  the  same  as  that  of  the  principal  Act 
of  1824  (r).  The  next  improvement  in  the  reference  of  dis- 
putes was  effected  hy  the  next  mentioned  act,  viz., 

By  the  statute  30  &  31  Vict.  c.  105  (s),  the  Home  Secretary  Thirdly  — 
is  empowered  to  license  councils  of  conciliation  and  arbitration  ^f  Concilia- " 
to  have  all  the  powers  of  arbitrators  and  referees  in  any  cases  ^^°^  ^<^^- 
where  masters  and  workmen  m  any  particular  trade  petition  for 
the  same,  having  first  agreed  in  a  specially  convened  meetiag  to 
constitute  themselves  into  such  a  council  (sect.  1) ;  the  council 
to  consist  of  not  fewer  than  two,  and  of  not  more  than  ten 
masters  and  workmen  and  a  chairman  (sect.  2) ;  and  the  coilncil, 
when  so  licensed  and  duly  constituted,  is  to  have  power  to  hear 
and  determine  all  questions  of  dispute  and  difference  between 
masters  and  workmen,  which  may  be  submitted  to  them  by  both 
parties,  and  is  to  have  all  the  powers  and  authorities  granted  to 
arbitrators  and  referees  by  and  under  the  provisions  of  the  acts 
6  G-eo.  4,  c.  96 ;  1  Vict.  c.  67 ;  8  &  9  Vict.  c.  77,  and  8  &  9  Vict. 
c.  128 ;  and  any  award  the  said  council  may  make  in  any  such 
dispute  ia  difference  is  to  be  final  and  conclusive  between  the 
parties,  with  power  to  enforce  such  award  by  distress,  sale  and 
imprisoimient  upon  application  to  a  summary  jurisdiction,  the 
award  under  the  hand  of  the  chairman  of  the  council  being 
made  evidence  for  such  purpose  (sect.  1).  The  council  is  to  be 
elected  yearly  (sect.  8).  The  act  does  not  apply  to  domestic  or 
agricultural  servants  (sect.  17). 

Under  the  Master  and  Servant  Act,  1867  (t),  it  is  provided  Fourthly,— 
(sect.  4),  that  wherever  the  employer  or  the  employed  shall  re-  servant^Act 
fuse  or  neglect  to  fulfil  any  contract  of  service,  or  the  employed  1867. 
shall  refuse  or  neglect  to  enter  upon  or  commence  his  service, 
or  shall  absent  himself  therefrom,  or  any  dispute  shall  arise 
between  employer  and  employed  touching  any  injury  to  the 
person  or  property  of  either,  the  aggrieved  party  may  complain 
in  writing  to  a  justice,  setting  forth  the  amount  of  damage,  and 
the  justice  is  thereupon  to   summons  the  offender  to  appear 
before  two  justices  or  a  magistrate  to  answer  the  complaint ;  and 
upon  the  hearing  of  the  complaint  and  proof  thereof,  the  jus- 
tices or  magistrate  (sect.  9)  may  order  compensation  to  be  paid, 
or  (as  the  case  may  require)  may  order  an  abatement  of  wages 


13 


;  (<)  30  &  31  Vict.  c.  141. 

The  OouncUs  of  Conciliation  Act,  1867. 
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esAP.  XI. 
Sect.  3. 


Crane  v. 
Fowell, — 
enforcing  f  ul- 
filmeutof  con- 
tract. 


Cutler  V. 
Turner, — 
damages  for 
absence,  fol- 
lowed by 
fiilfilment  of 
contract. 


or  a  fulfilment  of  the  contract,  or  may  anntil  same,  or  may 
impose  a  fine ;  and  (sect.  11),  where  a  money  payment  is  directed, 
the  same  may  he  recovered  by  distress,  or. by, three  months' 
imprisonment.  And  ia  cases  of  aggravated  misconduct,  unless 
the  same  has  been  done  under  the  bona  fide  assertion  of  a  claim 
of  right  or  supposed  right,  the  offender  (sect.  14)  may  be 
ordered  to  be  imprisoned  for  a  period  not  exceeding  three 
months,  with  or  without  hard  labour ;  and,  by  sect.  17,  no 
wages  are  to  be  payable  during  the  period  of  imprisonment. 
The  convicted  person  may,  under  sect.  15,  appeal  from  any 
order  for  his  imprisonment  made  under  the  14th  section. 

In  Crane  v.  Powell  {u),  an  information  by  a  master  under  the 
Master  and  Servant- Act,  1867,  claimed  a  fulfilment  of  the  con- 
tract, but  not ' payment  of  damages  in  the  alternative: — Held, 
that  it  was  not  invalid  to  sustain  an  order  for  fulfilment.  The 
justices  on  the  above  information  ordered  that  the  servant  should 
fulfil  the  contract,  and  they  adjudged  that  if,  upon  a  copy  of  a 
minute  of  the  order  beiag  served  on  him,  he  should  neglect  or 
refuse  to  comply  with  the  same,  he  should,  for  such  his  dis- 
obedience, be  imprisoned  for  one  calendar  month  : — Held,  that 
if  the  justices  had  not  jurisdiction  to  imprison  the  servant, 
except  on  a  fresh  summons  after  he  had  disobeyed  the  order,  the 
latter  part  of  the  order  might  be  rejected  as  surplusage,  and 
the  order  itself  was  still  good.  A.,  being  in  want  of  workmen, 
applied  to  the  Free  Labour  Registration  Society,  and  filled  up 
and  signed  a  form  sent  by  them  to  him,  containing  the  particu- 
lars of  the  employment  and  terms  offered  by  him,  and  his 
address  at  S.  This  form  was  read  over  to  B.  by  the  secretary 
of  the  society,  and  B.  then  signed  an  agreement  headed  "  Free 
Labour  Society,"  by  which  he  stated  that  he  had  accepted 
employment  at  S.,  and  agreed  that  one  half-day's  wages,  "  being 
the  fee  to  the  society  for  obtaining  him  the  employment," 
should  be  deducted  from  his  wages,  and  that  he  would  not  quit 
"the  service  of  his  employer"  without  just  cause: — Held,  that 
the  documents  sufficiently  referred  to  one  another,  and  con- 
stituted a  contract  in  writing  signed  by  both  parties. 

In  Cutler  v.  Turner  (x),  the  appellant,  in  1871,  agreed  to 
serve  the  respondents  as  a  fire-iron  forger  for  five  years.  On 
the  1st  April,  1873,  he  was  snmmoned  under  the  Master  and 
Servant  Act,  1867  (y),  for  absenting  himself  from  the  respon- 
dent's service,  and  was,  on  the  13th  of  May,  ordered  to  pay 
£11  :  8s.  to  them  as  compensation  for  the  breach  of  contract, 


L.E., 
L.  E., 


4  C.  p.  123. 
9  Q.  B.^502. 


30  &  31  Vict.  0.  141. 
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■wHch  Stun  was  paid.    Not  having  returned  to  Ms  employment,     Chap.  XI. 
tlie  appellant  was '  again  smninoned,  and,  on  the  7th  of  July,  — — 


ordered  to  fulfil  his  contract,  and  to  give  security  for  its  fulfil- 
ment, and  ia  default  to  be  imprisoned  for  a  term  not  exceediag 
three  months.  The  appellant  did  not  comply  with  the  order, 
and]  underwent  three  months'  imprisonment ;  on  his  liberation 
he  contiaued  to  absent  himself,  and  was  again  summoned  for 
absenting  himself  from  the  respondent's  service,  and  ordered  on 
the  18th  of  November  to  pay  £11  :  14s.  to  them  as  compensa- 
tion :■ — Held,  that,  upon  the  true  construction  of  sect.  9  of  the 
act,  the  orders  of  the  13th  of  May  and  the  7th  of  July  did  not 
annul  the  contract  of  service,  and  were  no  bar  to  the  subsequent 
summons  and  order  of  the  18th  of  November ;  and  that  that 
order  was  rightly  made. 

In  Unwin  Y.   Clark  {%),  a  workman  entered  iato  a  contract  Uhwin-v.. 
with  a  master  to  serve  him  for  a  term  of  two  years ;  he  absented  contiaued 
himself  during  the  contiauanee  of  the  contract  froni  his  master's  treaoh  of 
service,  and  under  4  Greo.  4,  c.  34,  s.  3,  he  was  summoned  before  contract, 
justices,  convicted  and  committed.     After  the  imprisonment 
had  expired,  and  while  the  term  stiU.  continued,  he  refused  to 
return  to  his  master's  service,  and  was  agara  summoned  before 
justices,,  when  he  stated  that  he  considered  his  contract  deter- 
mined by  the  commitment ;  the  justices  found  that  he  bond  fide 
believed  that  he  could  not  be  compelled  to  return  to  his  employ- 
ment, and  dismissed  the  summons : — Held,  that  although  the 
servant  had  not  returned  to  the  service,  yet,  as  the  contract 
"continued,  he  had  been  guilty  of  a  fresh  ofEence,  for  which, 
notwithstanding  his  conviction  and  imprisonment,  he  could  be 
again  convicted;  and  that  his  iont  fide  belief /that  he  could  not 
be  compelled  to  return  to  his  employment  did  not  constitute  a 
lawful  excuse  for  his  absence. 

By  the  Arbitration  (Masters  and  Workmen)  Act,  1872  (a),  Fifthly,— 
which  received  the  royal  assent  on  the  6th  August,  1872,  and  -w^r\^p^ 
which  was  expressed  to  be  in  extension  of  the  provision  already  Arbitration 
made  by  the  very  imperfect  act  5  Greo.  4,  c.  96  before  noted,       ' 
and  in  the  now-stating  act,  called  the  Principal  Act,  it  has  been 
enacted  (sect.  1)  as  foUows,  with  reference  to  the  agreements 
which  the  parties  may  enter  into,  viz. : — 

(1)  An  agreement  under  this  act  shall  eitlier  designate  some  'board, 
counoil,  persons  or  person  as  arbitrators  or  arbitrator,  or  define 
tlie  time  and  manner  of  appointinent  of  arbitrators  or  of  an 
arbitrator;  and  shall  designate,  by  name  or  by  description  of 
office  or  otherwise,  some  person  to  be,  or  some  person  or  persons 
pother  than  the  arbitrators  or  arbitrator)  to  appoint  an  umpire 
m  case  of  disagreement  between  arbitrators : 

(s)  L.  R.,  1  Q.  B.  417.  (a)  35  &  36  Vict.  o.  46, 
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Chap.  XI.         (2)  A  master"  and  a  workman   sliaU  become   mutually  Louud  By  an 
Sect.  3.  agreement   under  this    act  (liereinafter   referred   to   as    "the 

■ agreement")    upon  the   master  or  his   agent  giving   to    the 

workman,  and  me  workman  accepting,  a  printed  copy  of  the 


Provided  that  a  workman  may,  within  forty-eight  hours  after  the 
delivery  to  him  of  the  agreement,  give  notice  to  the  master 
or  his  agent  that  he  will  not  be  bound  by  the  agreement,  and 
thereupon  the  agreement  shall  be  of  no  effect  as  between  such 
workman  and  the  master : 

(3)  "When  a  master  and  workman  are  bound  by  the  agreement  they 

shall  continue  so  bound  during  the  continuance  of  any  contract 
of  employment  and  service  which  is  in  force  between  them  at 
the  tune  of  making  the  agreement,  or  in  contemplatjon  of 
which  the  agreement  is  made,  and  thereafter  so  long  as  they 
mutually  consent  from  time  to  time"  to  continue  to  employ  and 
serve  without  having  rescinded  the  agreement.  Moreover,  the 
agreement  may  provide  that  any  number  of  days'  notice,  not 
exceeding  six,  of  an  intention  on  the  part  of  the  master  or 
workman  to  cease  to  employ  or  be  employed  shall  be  required, 
and  in  that  case  the  parties  to  the  agreement  shall  continue 
bound  by  it  respectively  until  the  expiration  of  the  required 
number  of  days  after  such  notice  has  been  given  by  either  of 
the  parties : 

(4)  The  agreement  may  provide  that  the  parties  to  it  shall,  during  its 

continuance,  be  bound  by  any  rules  contained  in  the  agreement, 
or  to  be  made  by  the  arbitrators  arbitrator  or  umpire,  as  to  the 
rate  of  wages  to  be  paid,  or  the  hours  or  quantities  of  work  to  be 
performed,  or  the  conditions  or  regiilations  under  which  work  is 
to  be  done,  and  may  specify  penalties  to  be  enforced  by  the  arbi- 
trators arbitrator  or  umpire  for  the  breach  of  any  such  rule: 

(5)  The  agreement  may  also  provide  that  in  case  any  of  the  following 

matters  arise,  they  shall  be  determined  by  the  arbitrators  or  arbi- 
trator, viz. : 

(a)  Any  such  disagreem^ent  or  dispute  as  is  mentioned  in  the 

second  section  of  the  principal  act;  or 

(b)  Any  question,  case  or  matter  to  which  the  provisions  of  the 

Master  and  Servant  Act,  1867,  apply; 
and  thereupon  in  case  any  such  matter  arises  between  the  parties 
while  they  are  bound  by  the  agreement,  the  arbitrators  arbitrator 
or  umpire  shall  have  jurisdiction  for  the  hearing  and  determina- 
tion thereof,  and  upon  their  or  his  hearing  and  determining  the- 
same  no  other  proceeding  shall  be  taken  before  any  other  Court 
or  person  for  the  same  matter;  but  if  the  disagreement  or  dispute 
is  not  so  heard  and  determined  within  twenty-one  days  from  the 
time  when  it  arose,  the  jurisdiction  of  the  arbitrators  arbitrator 
or  umpire  shall  cease,  unless  the  parties  have,  since  the  arising 
of  the  disagreement  or  dispute,  consented  in  writing  that  it  shall 
be  exclusively  determined  by  the  arbitrators  arbitrator  or  um- 
pire: 

A  disagreement  or  dispute  shall  be  deemed  to  arise  at  the  time 
of  the  act  or  omission  to  which  it  relates: 

(6)  The  arbitrators  arbitrator  or  umpire  may  hear  and  determine  any 

matter  referred  to  them  in  such  manner  as  they  think  fit,  or  as 
may  be  prescribed  by  the  agreement: 

(7)  The  agreement,  and  also  any  rules  made  by  the  arbitrators  arbi- 

trator or  Tunpire  in  pursuance  of  its  provisions,  shall  in  all  pro- 
ceedings, as  well  before  them  as  in  any  Court,  be  evidence  of  the 
terms  of  the  contract  of  employment  and  service  between  the 
parties  bound  by  the  agreement: 

(8)  The  agreement  shall  be  deemed  to  be  an  agreement  within  the 

meaning  of  the  thirteenth  section  of  the  principal  act  for  all  the 
purposes  of  that  act: 

(9)  If  the  agreement  provides  for  the  production  or  examination  of  any 

books,  documents  or  accounts,  subject  or  not  to  any  conditions 
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£is  to  the  mode  of  their  production  or  examination,  the  arbitrators      Chap.  XI. 
arbitrator  or  umpire  may  require  the  production  or  examination        Sect.  3. 

(subject  to  any  such  conditions)  of  any  such  books,  documents  or    

accounts  in  the  possession  or  control  of  any  person  summoned  as 
a  witness,  and  who  is  bound  by  the  agreement;  and  the  provisions 
of  the  principal  act,  for  compeUing  the  attendance  and  submis- 
sion of  witnesses,  shall  apply  for  enforciag  such  production  or 
examination. 

Further  facilities  for  the  settling  of  disputes  between  masters  Sixthly,— 
and  •workmen  have  been  given  by  the  next-mentioned  act,  the  aiS^orSnen 
procedure  under  which  is  likely  to  be  very  generally  used,  as  Act,  1875. 
being  of  a  simple  and  ordinary  character, — ^that  is  to  say, 

By  the  Employers  and  Workmen  Act,  1875  (S),  which  Jurisdiction 
came  iato  operation  on  the  1st  September,  1875,  where  any  Court™  ^ 
dispute  arises  between  an  employer  and  his  workman  inci- 
dental to  that  relation,  the  Coimty  Court,  in  addition  to  its  other 
jurisdiction,  has  received  jurisdiction  to  adjust  and  set  off  all 
.  claims  of  either  against  the  other,  and  whether  such  claims  are 
liquidated  or  unliquidated  (sect.  3) ;  also,  to  rescind  any  contract 
upon  equitable  terms  (sect.  3) ;  also,  to  order  specific  perform- 
ance of  the  contract  ia  lieu  of  awarding  damages  for  breach 
thereof,  where  the  workman  is  willing  to  give  security  for  its 
due  performance  (sect.  3). 

By  the  same  act,  sect.  4,  every  such  dispute  as  aforesaid,  Summary 
where  the  amount  involved  does  not  exceed  10^.,  may  be  dealt  ^^g^'^' 
with  by  a  Court  of  summary  jurisdiction,  which,  for  this  pur- 
pose, is  to  be  a  civil  Court ;  and  by  sects.  5  and  6  of  the  act,  the 
like  disputes  between  master  and  apprentice  may  be  dealt  with 
by  the  like  Court,  which  shall  in  that  case  have  the  additional 
powers  of  directing  the  apprentice  to  perform  his  duties  under 
the  apprenticeship,  and  of  rescinding  the  instrument  of  appren- 
ticeship upon  equitable  terms. 

The  Court  of  summary  jurisdiction  referred  to  in  the  act  is 
defined  as  being  the  police  or  stipendiary  magistrate,  or  any 
justice  or  justices  of  the  peace  having  jurisdiction  by  the  Sum- 
mary Jurisdiction  Act  (c). 

The  act  extends  also  to  Scotland  (sect..  14)  and  to  Ireland 
(sect.  15),  with  some  merely  nominal  differences. 

The  expression  "  workman "  in  the  act  means  (among  other 
people)  any  person  who,  being  a  miner  or  otherwise  engaged  in 
manual  labour,  has  entered  into  or  works  imder  a  contract  with 
an  employer,  whatever  the  character  or  form  of  the  contract ; 
and  the  expression  "apprentice"  in  the  act  means  only  an 
apprentice  to  the  business  of  such  workman,  upon  whose  binding 

(J)  38  &  39  Vict.  0,   90 ;   and  see      of  August,  1875,  Sol.  Journal,  p.  887, 
Orders,  Rules,  &o.,  under  this  Act,  of      Sept.  29th,  1877. 
August,  1877,  superseding  the  Rules  (c)  11  &  12  Vict.  c.  43. 
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Sect.  3. 


payment  of, 
upon  a  Tviiid- 
ing-up. 


Clemson  v. 
Subbard, — 
■what  is  a 
"dispute." 


Seventhly, — ■ 
Trade  Union 
Act,  1871. 


either  no  premimri  was  paid,  or  the  premiiim  (if  any)  paid  did 
not  exceed  251.,  and  an  apprentice  under  the  provisions  of  the 
Poor  Law  Acts  (sects.  10 — IS). 

In  this  connection  should  he  mentioned  the  highly  proper 
provision  contained  in  the  26th  section  of  the  act  32  &  33  Vict. 
0.  19  {d),  regarding  pajnnent  of  the  wages  of  miners,  artisans 
and  labourers  iu  the  event  of  the  wiading-up  of  any  joint-stock 
company, — the  provision,  although  included  in  an  act  which 
otherwise  relates  only  to  the  Stannaries  of  Cornwall  and  Devon, 
appears  to  he  general  for  mines  belonging  to  joiut-stock  com- 
panies wherever  situate,  and  is  to  this  eileot,  that  the  amount  of 
wages  due  at  the  date  of  the  winding-up,  hut  not  exceeding 
three  months'  wages,  shall  be  paid  iu  full  and  in  priority  to  all 
other  debts  of  the  company. 

In  Clemson  v.  Subbard  (e),  the  plaintiff  (who  was  a  boot 
manufacturer)  summoned  the  defendant,  a  workman,  under  • 
sect.  4  of  the  Employers  and  Workmen  Act,  1875,  before  jus- 
tices for  absenting  himself  from  his  employment  without  notice; 
and  the  justices  having  dismissed  the  summons  for  want  of 
jurisdiction,  the  Court  of  appeal  held  the  workman's  absence 
was  a  "  dispute  "  within  the  meaning  of  the  act,  and  that  the 
decision  of  the  justices  was  erroneous. 

By  the  statute  34  &  35  Yict.  c.  31  (/),  which  received  the 
royal  assent  on  the  29th  June,  1871,  it  was  declared  that  a  trade 
union  should  not  be  deemed  a  criminal  combination  (sect.  2), 
but  should  be  a  civil  body  capable  of  contracting  (sect.  3),  sub- 
ject to  certain  Restrictions  as  to  their  contracts  (sect.  4),  and 
without  any  capacity  to  take  advantage  of  the  various  lYiendly 
Society,  Industrial  and  Provident  Society  or  Companies  Acts 
(sect.  5). 

The  trade  union;  if  registered'  under  sect.  6  of  the  act,  may 
acquire  buildings  and  other  property  for  ihe  purposes  of  the 
union  (sect.  7),  aU  such- property  being:  vested  in  trustees  for  the 
benefit  of  the  union  and  its  members  (sect.  8) ;  and  these  trustees, 
as  well  as  the  treasurer  and  Other  officers  of  the  union,  are  ren- 
dered accountable,  aind  may  be  punished  for  abuse  of  their  trust 
or  office  (sects.  9 — 12). 

The  trade  union,  after  being  registered,  must  acquire  and 
register  an  office  within  seven  days  (sect.  15) ;  and  must  send  tb 
the  registrar  of  trades  unions  an  annual  return  of  its  assets  and 
liabilities,  receipts  and  expenditure,  together  with  any  altera^ 
tions  in  its  rules  or  changes  in  its  officers  (sect.  16). 


(d)  stannaries  Act,  1869. 

(e)  L.  R.,  1  Exoh.  Div.  179. 


(/)  Trade  Union  Act,  1871. 
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AU  offences  imder  the  act  are  summarily  prosecutable  (sect.  9),     Chap.  XI. 
— ^witli  au  appeal  to  quarter  sessions  (sect.  20).  '— — 


By  the  statute  34  &  35  Vict.  c.  32  (g),  which  received  the  Eig'iitUy,— 
royal  assent  on  the  29th  June,  1871,  the  following  acts  are  -^rorkmen" 
made  criminal  offences,  to  be  pimished  with  imprisonment,  with  Molestation 
or  without  hard  labour,  for  a  term  not  exceeding  three  months,       ' 
yiz.: — 

(1.)  Using  violence  to  any  person  or  any  property, 

(2.)  Threatening  or  intimidating  any  person  in  sucli  manner  as  would 
justify  a  justice  of  the  peace  on  complaint  m.ade  to  him  to  bind 
over  the  person  so  threatening  or  intimidating  to  keep  the  peace, 

(3.)  Molesting  or  obstructuig  any  person  in  manner  defined  by  the  first 
section, 
With  a  view  to  coercing  such  person — 

(1.)  Being  a  master  to  dismiss  or  cease  to  employ  any  workman,  or 
being  a  workman  to  quit  any  employment,  or  to  return  work 
before  it  is  finished; 

(2.)  Being  a  master  not  to  offer,  or  being  a  workman  not  to  accept,  any 
employment  or  work; 

(3.)  Being  a  master  or  workman  to  belong  or  not  to  belong  to  any  tem- 
porary or  permanent  association  or  combination; 

(4.)  Being  a  master  or  workman  to  pay  any  fine  or  penalty  imposed  by 
any  temporary  or  permanent  association  or  combination; 

(5.)  Being  a  master  to  alter  the  mode  of  carrying  on  his  business,  or  the 
number  or  description  of  any  person  employed  by  him  (sect.  1). 

And  the  first  section  defines  and  enacts  that  a  person  shall  for 

the  purposes  of  this  act  be  deemed  to  molest  or  obstruct  another 

person  in  any  of  the  following  eases,  that  is  to  say, — 

If  he  persistently  follow  such  person  about  from  place  to  place; 

If  he  hide  any  tools,  clothes,  or  other  property  owned  or  used  by 
such  person,  or  deprive  him  of  or  hinder  him  in  the  use  thereof; 
(3.)  If  he  watch  or  beset  the  house  or  other  place  where  such  person 
resides  or  works  or  carries  on  business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place,  or  if,  with  two  or  more  other 
persons,  he  foUows  such  person  in  a  disorderly  manner  in  or 
through  any  street  or  road  (sect.  1). 

AU  offences  under  the  act  are  simimarily  prosecutable  (sect.  2), 
but  with  an  appeal  to  quarter  sessions  (sect.  3). 

The  act  repeals  the  statutes  6  Greo.  4,  c.  129  and  22  Vict. 
c.  34  against  combinations  of  workmen  (sect.  7),  as  being  ap- 
parently conceived  vdth  an  unjust  severity  towards  workmen, 
and  in  an  unequal  spirit  between  masters  and  men. 

In  addition  to  the  provisions  of  the  statutes,  which  have  now 
been  abstracted  in  their  material  parts  in  this  present  section, 
some  other  provisions  bearing  upon  the  Kke  disputes  and  dif- 
ferences will  be  found  in  Chapter  XIII.,  in  which  the  Statutory 
Eeguiation  of  Mines  is  considered. 

(ff)  Masters  and  Workmen  Molestation  Act,  1871.' 
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CHAPTER  XII. 

CBIMIirAL  OrrENCES  REIiATING  TO  MINES. 

(1 .)  Larceny  of  Ore. 

(2.)  Arson  of  Mines,  and  Attempts  to  commit. 

(3.)  Eiotous  Offences, — ■ 

(a)  Demolition  of  Engines,  &o.  ; 

(b)  Damaging  Engines,  &c. 
(i.)  Drowning  Mines. 

(5.)  Destroying  Engines,  &c. 

(6.)  Certain  Offences  against  the  Mines  Regulation  Acts. 

(1)  SteaHng     The  offence  of  stealins'  ore  is  at  present  provided  for  by  the 

or  fltTPTmirTn  o"  *-^  ■*-  -"i  ^ 

to  steal  ore.      statute  24  &  25  Vict.  c.  96,  s.  38,  wMoli  enacts  as  follows : — 

Whosoever  shall  steal,  or  sever  with  intent  to  steal,  the  ore  of  any 
metal,  or  any  lapis  calaminaris,  manganese,  or  mundick,  or  any  wad, 
black  cawke,  or  black  lead,  or  any  coal  or  cannel  coal  from  any  mine, 
bed,  or  vein  thereof,  respectively,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  ■with  or  without  bard 
labour,  and  with  or  without  solitary  confinement. 

The  larceny  of  the  ore  must  be  proved  by  the  like  sort  of 
evidence  as  that  required  to  prove  an  ordiaary  larceny  ;  that  is 
to  say,  there  must  be  evidence   of  the  felonious  taking  and 
carrying  away  of  the  personal  property  of  another  without  the 
consent  of  the  true  owner,  and  with  the  intention  of  converting 
it  to  the  offender's  own  use  (a). 
JJ.  y.  Wehb,—       Accordingly  it  is  not  larceny, — and  in  the  ease  of  R.  v.  Wehb  (b) 
met  by  ex-      it  '^^s  held  not  to  be  larceny, — for  miners  employed  to  bring  ore 
press  pro-        to  the  surface,  and  paid  by  the  owners  according  to  the  quantity 
statute.  produced,  to  remove  from  the  heaps  of  other  miners  ore  pro- 

duced by  them  and  add  it  to  their  own,  in  order  to  increase 
their  wagQS,  the  ore  still  remaining  in  the  possession  of  the 
owner.    But  by  24  &  25  Yict.  c.  96,  s.  39,— 

Whoever  being  employed  in  or  about  any  mine  shall  take,  remove  or 
conceal  any  ore  of  any  metal,  or  any  lapis  calaminaris,  manganese, 
mundick  or  other  mineral  found  or  being  in  such  mine,  with  intent  to 
defraud  any  proprietor  of  or  any  adventurer  in  such  mine,  or  any  work- 
man or  miner  employed  therein,  shall  be  gruilty  of  felony ;  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  wittout  hard 
labour,  and  witb.  or  without  solitary  confinement. 

There  seems  to  be  no  reasonable  doubt  that,  having  regard 
to  the  definition  of  the  word  mineral  in  the  first  chapter  of  this 

(«)  Aioh.  Cr.  PI.  p.  314.  (})  1  Mood.  C.  C.  431. 
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Treatise,  the  last-mentioned  section  is  wide  enougli  to  extend    Chap.  XII. 

to  coal  and  other  eajthy  minerals  as  well  as  to  the  metallic 

minerals,  although  it  is  chiefly  in  connection  with  these  latter 
that  the  fraud  in  question  used  to  be  committed. 

By  the  statute  24  &  25  Yiot.  c.  97,  s.  26,  it  is  enacted  as  (2)  Arson  of 

n  ^^  mines, — and 

tolloWS  : —  attempt. 

Whosoeyer  shall  imlawfully  and  maliciously  set  fire  to  any  mine  of  coal, 
cannel  coal,  anthracite,  or  other  mineral  fuel,  shall  be  gmlty  of  felony, 
and  heing  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  hie,  or  for  any  term  not  less  than  three 
years  [now  five  years,  27  &  28  Vict.  c.  47,  s.  2],  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  Confinement ;  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

Also  by  the  same  statute  24  &  25  Yict.  c.  97,  s.  27,  it  is 

enacted  as  follows  : — 

"Whosoever  shall  unlawfully  and  maliciously  by  any  overt  act  attempt  to 
set  fire  to  any  mine,  under  such  circumstances  that  if  the  mine  were 
thereby  set  fire  to  the  ofiender  would  be  guilty  of  felony,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  ia  penal  servitude  for  any  term  not  exceeding  fourteen 
and  not  less  than  three  years  [now  five  years,  27  &  28  Vict.  o.  47,  s.  2],  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement ;  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

The  usual  proof  of  arson  in  ordiaary  cases  will  sufB.ce  in  the  Proof  of 
ease  of  arson  of  miaes ;  and  so  likewise  in  proving  the  attempt  °  ^^'^' 
of  arson.     It  is  said  to  be  equally  an  ofEence  under  these  sections 
to  set  fire  to  a  mine  in  the  possession  of  the  party  himself,  when 
it  is  proTed  to  be  done  with  the  intention  to  defraud  or  injure 
any  other  person  (c). 

By  the  statute  24  &  25  Vict.  c.  97,  s.  11,  it  is  enacted  as  (3)  Eiotons 

foUows.—  ,       °^'^'"'- 

If  any  persons,  riotously  and  tmnultuously  assembled  together  to  the  (a)  Demolition 
disturbance  of  the  public  peace,  shall  unlawfully  and  with  force  demolish,  of  engines,  &o. 
or  pull  down,  or  destroy,  or  begin  to  demolish,  pull  down,  or  destroy 
(among  other  things),  any  machinery,  whether  fixed  or  moveable,  prepared 
for  or  employed  in  any  manufacture,  or  in  any  branch  thereof,  or  any 
■  steam  engine  or  other  engine  for  sinking,  working,  ventilating,  or  drain- 
ing any  mine,  or  any  staith,  building,  or  erection  used  in  conducting  the 
business  of  any  mine,  or  any  bridge,  waggon-way,  or  trunk  for  conveying 
iflinerals  from  any  mine,  every  such  ofiender  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  Hfe,  or  for  any  term  not  less  than  three 
years  [now  fiye  years,  27  &  28  Vict.  c.  47,  s.  2],  or  to  be  imprisoned  for 
-any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement. 

•  '  And  by  the  same  statute  24  &  25  Viet.  c.  97,  s.  12,  it  is 
enacted  as  follows : — ■ 

If  any  persons,  riotously  and  tumultuously  assembled  together  to  the  (b)  Damage 
-disturbance  of  the  pubhe  peace,  shall  unlawfully  and  with  force  injure  or  toengines,&o. 

■(c)  See  Arch.  Cr.  PI.  pp'.  505,  511.  ' '    '        ' 
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H.  V.  Thomas, 
— requisites 
to  offence. 


Excuse  from 
offence. 


(4)  Drowning 
mines,  &o. 


damage  any  sucli  (among  otlier  tMnga)  erection,  maoMnery,  engine,  staith, 
bridge,  ■waggon-way,  or  tnini,  as  in  tne  last  preceding  section  mentioned, 
every  such,  offender  shall  be  guilty  of  a  misdemeanour,  and  being  con- 
"victed  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term,  not  exceeding  seven  years  and  not  less  than 
three  years  [now  five  years,  27  &  28  Vict.  c.  47,  c.  2],  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour :  pro- 
vided that,  if,  upon  the  trial  of  any  person  for  any  felony  in  the  last 
preceding  section  mentioned,  the  jury  shall  not  be  satisfied  that  such 
person  is  guilty  thereof,  but  shall  be  satisfied  that  he  is  g^ty  of  any 
oflence  in  this  section  mentioned,  then  the  jury  may  find  him  guilty 
thereof,  and  he  may  be  punished  accordingly. 

The  jury  must  be  satisfied,  under  section  11,  tliat  the  ultimate 
object  of  the  rioters  was  to  demolish  the  house,  and  that,  if  they 
had  carried  their  intention  into  efEect,  they  would  in  poiat  of 
fact  have  demolished  it ;  for  if  the  rioters  merely  do  an  injury 
to  the  house,  and  then  of  their  own  accord  go  away,  as  having 
completed  their  purpose,  it  is  not  a  beginning  to  demolish 
within  the  statute  (d). 

But  a  total  demolition  is  not  necessary  to  satisfy  the  statute, 
though  the  parties  were  not  intemipted.  Therefore,  the  fact 
that  the  rioters  left  a  chimney  remaining  will  not  prevent  the 
statute  from  applying  (c). 

"Where  a  mob,  after  the  obnoxious  person  had  escaped,  con- 
tinued to  attack  a  house  until  the  police  interfered,  Ghrmey,  B., 
left  it  to  the  jury  to  say  whether  they  had  not  the  intention  to 
demolish  the  house  as  well  as  to  injure  the  person ;  and  the 
jury,  being  of  that  opinion,  found  the  defendants  guilty  (/). 

If  the  demolition  be  in  the  bond  fide  assertion  of  a  supposed, 
though  unfounded,  claim  of  right,  it  is  not  within  the  statute, 
though  it  be  accompanied  by  a  riot  [g). 

If  the  demolishing,  &c.  be  not  proved  so  as  to  constitute  a 
felony,  but  the  house  be  damaged  or  injured  (the  other  requisites 
of  this  section  being  satisfied),  the  offenders  may,  upon  this 
indictment,  be  convicted  of  a  misdemeanour  under  section  12, 
and  punished  as  therein  provided. 

The  provisions  of  these  two  sections  should  apparently  be 
read  as  giving  a  cumulative  action  against  the  offenders ;  thej-e 
is  nothing  in  them  to  exempt  the  hundred  from  their  responsi- 
bility at  common  law  for  the  riot. 

i  By  the  statute  24  &  25  Yict.  c.  97,  s.  28,  it  is  enacted  as 
follows: — 

Whosoever  shall  unlawfully  and  maliciously  cause  any  water  to  be 


[d)  E.  V.  Thomas,  4  C.  &  P.  239; 
E.  V.  Price,  5  0.  &  P.  510;  E.  v'. 
HoweU,  9  C.  &  P.  437;  E.  v.  Adams, 
C.  &  Mar.  299. 

(c   E.  V.  PhiUips,  2  Mood.  C.  C. 


262;  S.  C,  E.  v.  Langford,  C.  & 
Mar.  602. 

(/)  E.  V.  Batt,  6  C.  &  P.  329;  see 
E.  V.  Howell,  supra. 

(g)  E.  V.  Phillips  and  E.  v.  Lang- 
ford,  supra. 
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conveyed  or  to  run  into  any  mine,  or  into  any  sntterraneons  passage  com-  Chap.  XII. 
municating  therewith,  -with  intent  thereby  to  destroy  or  damage  Such  Sect.  1. 
mine,  or  to  hinder  or  delay  the  -working  thereof,  or  shall,  with  the  like 
intent,  imlawlully  and  maliciously  pull  down,  fill  up,  or  obstruct,  or 
damage  with  intent  to  destroy,  obstruct,  or  render  useless,  any  airway, 
waterway,  drain,  pit,  level  or  shaft  of  or  belonging  to  any  mine  stall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  Kable,  at  the  dis- 
cretion of  the  Couit,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years,  and  not  less  than  three  years  [now  five  years, 
27  &  28  Vict.  c.  47,  s.  2],  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  soUtary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping.  Provided  that  this  provision  shall  not  extend  to  any  damage 
committed  underground  by  any  owner  of  any  adjoimng  mine  in  workiag 
the  same,  or  by  any  person  duly  employed  in  such  working. 

In  an  indictment  under  this  section,  the  property  of  the  mine  In  whom 
may  be  laid  in  the  person  who  is  in  possession  working  it,  though  should  be 
he  should  be  only  the  agent  for  another  or  others  (A).  ^^''^• 

It  has.  been  held  that  if  workmen  stop  up  an  air-way  by  order 
of  their  master  in  a  portion  of  his  mine,  it  is  not  felony  in  the 
workmen,  even  though  the  master  knew  that  he  has  no  right  to 
the  air-way;  but  that  if  the  workmen  knew  that  the  stopping  of 
the  air-way  is  a  malicious  act  of  the  master,  then  it  is  felony  in. 
the  workmen  («). 

By  the  statute  24  &  ,25  Vict.  c.  97,  s.  29,  it  is ,  enacted  as  (5)  Destroy- 

foUoWS:—  mg  engines, 

Wliosoever  shall  unlawfully  and  maliciously  pull  down  or  destroy,  or 
damage  with  intent,to  destroy  or  render  useless,  any  steam-engine  or  other 
engine  for  sinking,  draining,  ventilating  or  working  any  mine,  or  any 
appliance  or  apparatus  in  connexion  with  any  such  steam  or  other  engine, 
or  any  staith,  building  or  erection  used  in  conducting  the  business  of  any 
mine,  or  any  bridge,  waggon-way  or  trunk  for  conveying  minerals  from 
any  mine,  whether  such  engine,  staith.,  building,  erection,  bridge,  ipfaggon- 
way  or  trunk  be  completed  or  in  an  unfinished. state,  or  shall  unlawfully 
and  maliciously  stop,  obstruct  or  hinder  the  working  of  any  such  steam 
or  other  engine,  or  of  any  such  appUanoe  or  apparatus  as'  aforesaid,  with 
intent  thereby  to  destroy  or  damage  any  niine,  or  to .  hinder,  obstruct  or 
delay  the  working  thereof,  or  shall  unlawfully  and  maliciously  wholly 
or  partially  cut  through,  sever,  break  or  unfasten,  or  damage' with  intent 
to  destroy  or  render  useless,  any  rope,  chaiu  or  tackle,  of  whatsoever 
material  the  same  shaU  be  made,  used  in  any  mine,  or  in  or  upon  any 
inclined  plane,  railway  or  other  way,  or  other  work  whatsoever  in  anywise 
belonging,  or  appertaining  to  or  connected  with  or  employed  in  any  mine, 
or  the  working  or  business  thereof,  shall  l)e  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  disctetion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding,  seven  years  and  not;  less 
than  three  years  [now  five  years,  27  &  28  Vict.  c.  47,  s.  2],  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard- 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the 
age  of  sixteen  years,  with  or  without  whipping. 

A  scaffold  erected  at  some  distance  above  the  bottom  of  a 
mine,  for  the  purpose  of  working  a  vein  of  coal  on  a  IcTel  with 
the  scaffold,  was  hplden  to  be  an  erection  used  ia  conducting  the 

-  (A)  E.  V-.  John  Jonee,  7  Mood.  C.  C.  (i)  E.  v.  James,  8  C.  &  P.  131. 

293:  ICar.  &K.  18K  ' 
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business  of  the  mine,  within  the  meaning  of  the  statute  (/). 
.  Where  a  steam-engine  used  in  worldng  a  mine  had  been  stopped 
and  locked  up  for  the  night,  and  the  defendant  got  into  the 
engine-house  and  set  it  going,  and  there  being  no  machinery 
attached,  the  engine  went  with  great  velocity,  and  received 
injury,  this  was  holden  to  be  a  damaging  of  the  engine,  within 
the  statute  (m).  An  aqueduct,  or  wooden  trough,  was  used  for 
conveying  water  from  a  distance  to  a  pond,  half  a  mUe  from 
the  mine.  The  water  was  used  for  washing  the  ores  of  the 
mine,  and  the  slag  ore  from  old  refuse  heaps.  The  aqueduct 
was  held  to  be  within  the  act,  as  an  erection  used  in  conducting 
the  business  of  the  mine  («).  Where  a  mine  was  worked  by  a 
steam-engine,  which  caused  a  cyliader  called  a  drum  to  revolve, 
and  take  up  the  rope  as  the  coal  was  drawn  up  from  the  mine, 
it  was  holden,  on  the  repealed  act,  7  &  8  Geo.  4,  c.  30,  s.  7,  that 
proof  of  damaging  the  drum  would  not  support  an  indictment 
which  charged  the  damaging  of  the  steam-engine  (/).'  But  the 
words  of  the  present  statute  are  much  larger:  they  include 
"  any  appliance  or  apparatus  in  connexion  with  any  such  steam 
or  other  engine,"  and  apply  also  to  many  other  injurious  acts 
which  were  not  mentioned  in  the  former  statute.  Thus,  in  Heg. 
V.'  William  Fisher  (o),  the  prisoner  plugged  up  the  feed-pipe  of 
a  steam-engine,  and  displaced  other  parts  of  the  engine  in  such 
a  way  as  rendered  it  temporarily  useless,  and  would  have  caused 
an  explosion  if  the  obstruction  had  not  been  discovered  and  with 
some  labour  removed.  He  was  convicted  of  damaging  the 
engine  within  the  meaning  of  the  present  statute. 

In  addition  to  aU  these  properly  criminal  offences,  there  are 
also  numerous  provisions  (hereafter  noted  in  detail)  in  the  Mines 
Regulation  Acts,  the  violation  or  breach  of  which  is  more  or 
less  a  criminal  offence.  These  provisions  furnish  a  summary 
remedy;  but,  in  addition  to  them,  proceedings  may  StUl  be  taken 
at  common  law. 

A  ground  bailiff  of  a  coal  mine  was  indicted  for  manslaughter 
in  an  explosion  of  gas  which  killed  nineteen  men.  He  was 
charged  with  the  duty  of  ventilation  and  with  negligence. 
Maule,  J.,  directed  the  jury,  that  if  it  was  the  plain  duty  of 
the  prisoner  to  direct  the  air-headings  to  be  made,  and  he 
omitted  ordinary  precaution,  he  was  guilty,  whether  other 
persons  had  been  guilty  of  omission  or  not  (p). 


[t)  E.  V.  'Whittingham,  9  C.  &  P. 
234. 

(m)  R.  •».  Noma,  Id.  241. 

in)  BarweU  f.  Winterstoke,  19  L. 


J.,  N.  S.,  Q.  B.  206. 

(o)  L.  R.,  1  C.  0.  E.  7. 
.    [p)  Reg.  f .  Hainea,  2  Car.  &  K. 
368. 
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In  like  manner,  a  banksman,  ■whose  duty  it  was  to  place  a    Chap.  XII. 
stage  on  tlie  mouth  of  a  shaft,  to  receive  a  loaded  truck  from  ' 

a  tramway,  and  who  neglected  to  place  the  stage,  whereby  the 
truck  f eU  down  the  shaft  and  kOled  a  workman,  was  held  guilty 
of  manslaughter  (§■) . 

In  another  case,  a  person  was  found  guilty,  whose  duty  it  was 
to  attend  to  the  steam-engine  by  which  the  miners  were  drawn 
up  the  shaft,  and  who  left  it  to  the  care  of  an  incompetent 
person,  who  drew  up  the  basket  too  far,  whereby  one  of  the 
miners  in  it  was  thrown  down  the  shaft  and  killed  (r). 

Negligence  in  blasting  stone  iu  a  quarry,  whereby  large. pieces 
of  stone  are  projected,  so  as  to  endanger  the  safety  of  persons 
in  houses,  and  in  the  adjoiaing  highways,  is  a  misdemeanor, 
indictable  at  common  law  (s). 

(?)  Reg.  V.  Hugtes,  26  L.  J.,  M.  C.  («)  Eeg.  v.  Mutters,  10  Cox,  C.  0. 

202.  26. 

()•)  Eeg.  V.  Lowe,  4  Cox.  449. 
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CHAPTER  XIII. 

STATUTORY  EEGTJLATION  AND  INSPECTION  OF  MINES. 

« 

Sect.  1. — Coal  Mines, — Regulation  of. 

Sect.  2. — Metalliferous  Mines, — Begulation  of. , 


Sect.  1. — Coal  Mines  Regulation  Act,  1872. 

(1.)  Classes  of  Mines  witMa  the  Act. 

(2.)  Employment  of  Women,  Toung  Persons,  and  Children. 

(3.)  Wages. 

(4.)  Shafts  and  Outlets. 

(5.)  Certificated  Managers. 

(6.)  Returns  and  Notices. 

(7.)  Inspection. 
•  (8.)  Arbitration. 

(9.)  Coroner's  Inquests. 
(10.)  General  and  Special  Eules  : 

(a)  Ventilation. 

(b)  Fencing  Dangerous  Places. 

(c)  Safety  Lamps. 

(d)  Q-unpowder  and  Blasting. 

(e)  Man-holes. 

(f)  Shafts — and  Propping. 

(g)  Signalling. 

(h)  Steam-pressure. 

(i)  Daily  Inspections,  &c.,  &c. 
(11.)  Approval  of  Special  Rules. 
(12.)  Penalties  for  Ofiences  against  the  Act. 
(13.)  Interpretation  of  Terms. 
(14.)  Home  Office  Inspector's  Circular,  2nd  December,  1872. 

Repeal  of  all  Yaeiotts  aots  liaTing  been  from  time  to  time  passed  for  the 
previous  acts,  inspection  and  otherwise  for  the  regulation  of  mines,  the  par- 
ticulars of  which  will  be  found  in  the  3rd  edition  of  this  work, 
all  these  aots  were  repealed  in  1872,  and  two  new  and  more 
comprehensive  acts  substituted  for  them,  the  one  of  such  acts 
being  the  Coal  Mines  Regulation  Act,  1872  (a),  and  the  other 
of  them  being  the  Metalliferous  Mines  Regulation  Act,  1872  (&), 
in  which  two  acts  respectively  and  the  Act  of  1875  (c),  amending 
the  MetaUiferous  Mines  Regulation  Act,  1872,  the  whole  law 
regarding  the  inspection  and  the  regulation  of  mines  of  every 


§ 


35  &  36  Vict.  c.  76.  (c)  37  &  38  Vict.  c.  39. 

35  &  36  Vict.  c.  77. 
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kind   is    now    contained,  so  that  tlie  duties  of  mine-owners   Chap.  XIII. 
towards    their   workpeople,  and  the    reciprocal  duties  of  the        ^'^'   ' 


latter  towards  the  former,  are  now  both  well^  settled  and  easily 
knowable. 

Firstly.  The  Coal  Mines  Eegulation  Act,  1872.— This  act,  Coal  Mines 
which  came  into  operation  in  England  and  Scotland  on  the  Act,  1872. 
1st  January,  1873,  and  in  Ireland  on  the  1st  January,  1874 
(sect.  2),  applies  to  the  following  classes  of  mines,  that,  is  to 
say:— 

(1.)  Mines  of  coal ; 

(2.)  Mines  of  stratified  ironstone ; 

(3.)  Miaes  of  shale ;  and 

(4.)  Mines  of  fire-clay  (sect.  3). 

By  Home  Office  Circular,  dated  the  28th  November,  1872,  the  Stratified 

following  practical  direction  was  issued  for  the  proper  inter-  .^f^atia.  '~~ 

pretation  of  the  phrase  "  stratified  ironstone  "  in  the  3rd  section 

of  the  act,  viz. : — 

Stratified  Ironstone. — ^Mr.  Bruce  concurs  in  the  opinion  expressed  by 
the  inspectors,  that  (1)  Ball  ironstone  in  stratified  measures ;  (2)  The 
stratified  ironstone  of  the  greensand  and  oolites,  and  (3)  The_hseinatites, 
as  in  the  Churnet  valley,  and  also  (4)  AH  ores  worked  in  connection  with 
coal,  are  pomprised  in  tjie  Coal  Mines  Regulation  Act ;  hut  that  the  ordi- 
nary hsematite  miaes  of  Cumherland,  Lancashire,  Scotland,  Forest  of 
Dean,  Bristol,  Cornwall,  Devon,  Somerset,  &c., '  which  occasionally 
assume  a  partially  stratified  form,  as  at  Cleator, ,  &o.,,  fall  under  the 
MetaUiferous  Mines  Eegulation  Act;  also,  that  all  workings  below 
ground  are  mines,  but  that  quarries  which  are  worked  by  boring  or 
removing  the  surface  are  not  mines. 

Such  being  the  classes  of  mines  to  which  the  Coal  Miaes 
Eegulation  Act  applies,  it  remains  to  express  the  paiiicular 
provisions  of  the  act,  and  the  particidar  objects  of  these  pro- 
visions. 

A.— Employment  of  Women,   Young  Persons  and 

Children. 

I. — Below  Q-ROtiND. 

Females  of  every  age  are  excluded  from  working  helow  ground;    also  (A.)  Emfloy- 
males  under  the  age  of  ten  years  (sect.  4) ;  -        '        .  mentofWomen, 

Males  ten  years  old  and  under  twelve  years  may  by  permission  of  the  Yowng  Persons, 
Secretary  of  State  be  employed  lelow  ground  in  thin-seamed  mines  "'"^  Children. 
for  not  more  than  six  days  per  wfeek,  nor  for  more  than  six  hours  per  (!•)  Below 
day  when  they  work  more  than  three  days  per  week,  and  for  not  more  §;roimd. 
than  ten  hours  per  day  in  any  other  case  (sect.  5) ; 

Boys  between  twelve  and  thirteeti  years  of  age  and  other  males  under 
sixteen  years  are  not  to  be  more  than  fifty-four  hours  per  week  below 
ground  (sect.  6),  with  certain  definite  intervals  between  each  period 
of  employment  (sect.  7) ; 

Boys  between  ten  and  twelve  years  of  age  have  to  attend  school,  and 
their  attendances  certified  (sect.  8) — school-fees  may  be  paid  by 
employer  out  of  boys'  earnings  (sect.  9),  but  schoolmaster  may  be  dis- 
qualified by  mine-inspector  (sect.  10).  These  provisions  as  to  educa- 
tion are  enforced  with  a  penalty  not  exceeding  20s.  against  the 
offender  (sect.  11). 
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^°^'    "        CMldren  imder  ten  years  are  not  to  he  employed ; 
(2.)  Above        CMldren  between  ten  and  twelve  are  subject  to  tlie  above-mentioned 
ground.  regulations  as  to  boys  between  ten  and  twelve  below  ground ; 

Women  and  young  persons  of  either  sex  under  sixteen  are  subject  to  tile 

above-mentioned  regulations  as  to  boys  under  sixteen  below  ground ; 
Certain  prescribed  intervals  of  rest  and  for  meals  are  to  be  allowed,  and 

complete  cessation  of  work  between  9  p.m.  and  5  a.m.  daily,   and 

after  2  o'clock  of  Saturday,  and  all  Sunday  (sect.  12) ; 
Tbe  owner,  agent,  or  manager  of  tbe  mine  is  to  keep  a  register  sbowing 

an  exact  compliance  with,  all  the  above-mentioned  regulations  (sect. 

13); 
And  whether  below  or  above  ground,  or  partly  below  and  partly  above 
ground,  no  person  under  eighteen  years  of  age  is  to  have  charge  of  any 
engiue,  windlass,  gin,  or  of  the  machinery  ropes  chains  or  tackle  con- 
nected therewith,  in  or  about  any  shaft  or  inclined  plane  or  level  for  the 
purpose  of  taking  persons  up,  down  or  along  the  same ;  and  if  the  engine, 
&c.,  is  worked  by  an  animal,  then  thp  driver  of  tbe  animal  is  not  to  be 
under  twelve  years  of  age,  the  person  in  charge  not  being  less  than 
eighteen  years  of  age  as  before  (sect.  14);  and  contravention  of  any  of 
these  provisions,  unless  in  bona  fide  ignorance,  is  made  an  offence  against 
the  act  (sect.  15). 

B.— Wages. 

(B.)  Wages.  These  are  not  to  be  paid  in  or  about  any  public-house  or  place  of  enter- 

tainment ;  and  payment  in  any  such  place  is  an  offence  against  the  act 
(sect.  16) :  ' 

"When  wages  are  proportioned  to  minerals  gotten,  the  amount  is  to  be 
estimated  by  weight,  non-mineral  substances  being  in  effect  excluded  at 
the  weighing  if  so  agreed;  and  these  wages  may  for  a  time  and  from  time 
to  time  be  durected  by  the  Secretary  of  State  to  be  paid  in  a.jiroper  case 
or  cases  otherwise  than  by  weight  (sect.  17). 

The  work-people  may  appoint  one  of  themselves  to  be  a  check-weigher, 
and  the  person  so  appomted  is  to  be  given  every  f acHLty  for  checking  the 
;  weighing,  but  is  not  to  interfere  with  the  working  of  the  mine,  otherwise 
he  may  be  removed  upon  cause  shown  to  the  Court ;  these  provisions  as 
to  weighing  also  apply  to  gauging  and  m.easuriag  when  used,  in  lieu  of 
weighing  (sect.  18) ;  and  the  weights  used  are  to  be  subject  to  the  inspec- 
tion, of  the  inspector  of  weights  and  measures  for  the  district  (sect.  19). 

By  Home  Office  Circular,  dated  28tli  November,  1872,  the 
followiag  general  direction  was  issued  regarding  tlie  subject  of 
■weigMag,  and  the  postponement  of  that  method  of  estimating 
wages,  viz. — 

The  17th  section  of  the  act  authorizes  the  Secretary  of  State  to  exempt 
any  mine  or  any  class  of  mines  from  the  provisions  as  to  weighing,  when 
it  is  proved  to  his  satisfaction  that,  by  reason  of  any  exigencies  in  the 
case  of  the  mine  or  the  class  of  mines,it  isrequisite  or  expedient  that  the 
persons  employed  shoidd  not  be  paid  by  the  weight  of  the  mineral  gotten, 
or  that  the  beginning  of  such  payment  by  weight  should  be  postponed. 
Under  this  section  it  is  open  to  any  person  to  apply  to  the  Secretary  of 
State  for  an  exemption  in  favour  of  a  mine  or  a  class  of  mines,  and  the 
Secretary  of  State  will,  m.  each  case,  have  to  consider  whether  the  cir- 
cumstances represented  to  him  constitute,  within  the  meaning  of  the  act, 
exigencies  making  it  requisite  or  expedient  that  the  weighing  provisions 
should  not  be  enforced.  On  this  subject  it  is  difficult  to  lay  down,  before- 
hand, any  rule  of  universal  application ;  but  it  seems  to  Mr.  Bruce  that, 
whilst  the  decided  expression  of  the  VTishes  of  a  large  majority  of  those 
employed  in  a  mine  might  suffice  to  constitute  an  exigency  within  the 
meaning  of  the  statute,  in  aU  other  cases  it  wiU  be  necessary  for  the 
applicants  to  show  some  difficulty  or  substantial  inconvenience  which 
would  be  occasioned  by  the  enforcement  of  the  weighing  provisions. 
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No  mine  is  to  be  worked,  unless  every  seam  for  tlie  time  being  in  worfc  — ^ \ 

bas  two  sbafts  or  outlets  in  communication  with  it,  witb  a  breadth  of  (*-'•)  ^^'^^^ 
natural  strata  between  tbem  of  not  less  than  ten  feet,  and  with,  a  commu-  ««* -O"""'* 
nication  between  them  not  less  than  four  feet  wide  and  three  feet  high,        •'  *' 
with  proper  apparatus,  either  in  use  or  readily  aTailable  for  use,  for  the 
purpose  of  raismg  and  lowering  persons ;  and  upon  ten  days'  notice  ap- 
plication may  be  made,  by  or  on  behalf  of  the  Attorney- General,  to  the 
High  Court  of  Justice^  for  an  injunction  against  workiiig  any  mine  with 
a  single  shaft,  without  prejudice  to  any  other  remedy  for  oif  ending  against 
the  act  (sect.  20).     Compliance  with  ttie  act  is  to  be  a  protection  against 
any  breach  of  an  agreement  or  contract  requiring  the  use  of  a  single  shaft 
only  (sect.  21) ;  and  in  such  cases  a  double  shaft  becomes  necessary  only 
after  1st  January,  1875  (sect.  23),  and  for  special  reasons,  to  be  determined 
by  arbitration,  that  date  may  be  indefinitely  extended  (sect.  24). 

But  to  tlie  use  of  the  double  shaft  there  are  the  following 
exceptions : — • 

(1.)  In  the  case  either  of  opening  a  new  mine  for  the  purpose  of  search- 
ing for  or  proving  minerals,  or  of  any  working  for  the  purpose  of 
making  a  communication  between  two  or  more  shafts,  so  long  as 
not  more  than  twenty  persmis  are  employed  below  ground  at  any  one 
time  in  the  whole  of  the  difierent  seams  in  connection  with  each 
shaft  or  outlet  in  such  new  mine  or  such  working. 

(2.)  In  the  case  of  any  proved  mine,  so  long  as  it  is  exempted  in 
writing  by  a  Secretary  of  State  on  the  ground,  either — 

(a)  That  the  quantity  of  mineral  j)roved  is  not  sufhcient  to  repay 

the  outlay  wmch  would  be  occasioned  by  the  sinking  or 
making  of  a  second  shaft  or  outlet ;  or, 

(b)  If  the  mine  is  not  a  coal  mine,  or  mine  with  inflammable  gas, 

that  sufficient  provision  has  been  made  against  danger  from 
other  causes  than  explosions  of  gas  by  using  stone,  brick,  or 
iron  in  the  place  of  wood  for  the  lining  of  the  shaft,  and  the 
construction  of  the  mid  wall ;  or 

(c)  That  the  workings  in  any  seam  of  a  mine  have  reached  the 

boundary  of  the  property  or  other  extremity  of  the  mineral 

field  of  which  such  seam  is  a  part,  and  that  it  is  expedient 

to  work  away  the  pillars  already  formed  in  course  of  the 

ordinary  working,  notwithstanding  that  one  of  the  shafts  or 

outlets  may  be  cut  off  by  so  working  away  the  pillars  of 

such  seam ; 

and  so  long  as  there  are  not  employed  below  ground  at  any  one 

time  in  the  whole  of  the  different  seams  in  connection  with  the 

shaft  or  outlet  in  any  such  mine,  more  than  twenty  persons,  or  (if 

the  mine  is  not  a  coal  mine,  or  mine  with  inflammable  gas)  than 

such  larger  number  of  persons  as  may  for  the  time  being  be  allowed 

by  a  secretary  of  state. 

(3.)  In  the  case  of  any  mine,  one  of  the  shafts  or  outlets  of  which  has 

become,  by  reason  of  some  accident,  unavailable  for  the  use  of  the 

persons  employed  in  the  mine,  so  long  as  such  mine  is  exempted  in 

writing  by  a  secretary  of  state,  and  as  the  conditions  on  which  such 

exemption  is  granted  are  duly  observed  (sect.  22). 

In  connection  with  this  section,  the  Home  Of&ce  Circular  of 
28th  November,  1872,  contained  the  following  practical  direc- 
tion:— 

Shafts  and  Outlets. — The  cases  specified  in  sect.  22,  sub-sect.  2  (a),  (b),  Shafts  and 
(c),  are  not  to  be  referred  to  arbitration,  but  are  subjects  for  exemption  Outlets. 
to  be  granted  by  the  Secretary  of  State. 

The  25th  section  of  the  act  relates  to  the  division  of  a  mine 
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Chap.  xiii.   into  parts,  and  provides  against  the  evasion  of  the  act  by  any 

Sect.  1.  i    j-   •  • 
such  division. 

D.— Certificated  Managers. 

fD.)  Certifi-         Every  mine  is  to  haye  a  certificated  manager  controlling  and  daily 
-cated  supervising  ii,  and  the  owner  may  appoint  himself  or  any  disinterested 

Managers.  and  competent  person  manager,  notL^ong  such  appointment  to  the  mine 
inspector  of  the  district;  and  for  breach  of  duty  for  fourteen  days  to  ap- 
point a  manager,  the  maximum  penalty  of  50L  is  imposed,  unless  the 
owner  has  used  all  reasonable  endeavours  to  comply  with  the  section,  or 
has  appointed  an  uncertificated  manager  for  two  months  only  pending  his 
becoming  certificated  (sect.  26). 

There  is  an  exception  to  the  last-mentioned  section,  viz.,  that  of  a  mine 
in  which  less  than  30  persons  are  ordinarily  employed  below  ground,  or 
of  wliioh  the  average  daily  output  does  not  exceed  25  tons,  unless  and 
until  the  district  mine  inspector  requires  the  appointment  of  a  manager 
(sect.  26). 

The  Home  Office  Circular  of  28th  November,  1872,  contained 
the  follovring  practical  direction  regarding  this  section,  viz. : — 

In  the  opinion  of  Mr.  Bruce,  the  person  under  whose  "control  and  daily 
supervision"  the  "mine"  as  defined  by  the  act  may  most  properly  be  said 
to  be,  is  the  viewer  or  under-viewer,  and  not  the  under-looker  or  under- 
grotind  overman.  Accordingly,  certificates  of .  service  will  be  granted  to 
those  who  during  the  prescribed  time  have  been  viewers  or  under-viewers, 
but  not  to  under-lookers  or  underground  overmen,  who  cannot  be  deemed 
to  have  acted  in  the  capacity  of  managers  of  mines  within  the  terms  of  the 
act. 

The  foUowing  eleven  sections  of  the  act  (sects.  27  to  37)  con- 
tain provisions  for  the  appointment  of  examiners  for  granting 
certificates  of  competency  to  managers,  and  authorises  the  Secre- 
tary of  State  to  make  regulations  as  tg  the  examinations,  and 
directs  that  gentleman  to  grant  certificates  to  the  successful 
examinees,  and  also  to  uncertificated  managers  of  a  certain 
length  of  practical  experience;  and  in  case  any  certificated 
manager  is  represented  to  be  incompetent,  or  grossly  negli- ' 
gent,  the  Secretary  of  State  may  direct  an  inqtdry  into  the 
matter  before  a  Court  or  magistrate  to  be  designated  by  him, 
and  the  magistrate  or  Court  shall,  as  the  result  of  the  inquiry, 
have  power  to  cancel  or  suspend  the  manager's  certificate,  and 
may  in  the  meantime  pending  the  inquiry  require  his  certificate 
to  be  delivered  up  to  abide  the  result  of  the  inquiry,  with  full 
summary  jurisdiction  and  power  to  require  the  attendance  of 
witnesses,  and  also  power  to  decide  aU  questions  of  the  costs  and 
expenses  of  the  inquiry.  The  cancellation  or  suspension  of  the 
certificate  is  to  be  recorded  in  the  register  of  certificate  holders, 
but  the  certificate  may  on  suificient  grounds  be  renewed  or  re- 
stored. In  case  of  the  loss  by  accident  of  any  certificate,  a  new 
copy  can  be  furnished.  Forging  or  counterfeiting  a  certificate, 
or  knowingly  uttering  such  forged  or  counterfeit  certificate,  or 
making  any  false  declaration  or  false  statement  for  the  purpose 
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of  obtaining  the  grant  or  the  renewal  of  any  certificate,  or   Chap.  XIII. 


Seot.  1. 


knowingly  uttering  such  false  declaration  or  false  statement,  is 
made  a  misdemeianor  with  the  maximum  penalty  of  two  years' 
imprisonment,  with  or  without  hard  lahour. 

E.— Returns  and  Notices. 

A  correct  return  for  the  year  ending  December  31st  in  every  year  of  (E.)  Betums 
the  quantity  of  coalor  other  mineral  -wrought,  and  of  the  number  of  per-  and  Notices. 
sons  ordinarily  employed  in  or  about  the  mme  (distinguisliing  those  below 
from  those  above  ground),  and  of  the  ages  and  classes  of  such  persons,  is 
to  be  sent  by  the  owner,  agent  or  manager  of  the  mine  to  the  district  mine 
inspector  on  behalf  of  the  Secretary  of  State,  who  may  afterwards  pubKsh 
the  aggregate  of  such  returns  for  the  county  or  district,  but  not  (without 
the  consent  of  the  party)  the  individual  return:  and  a  false  return  is  made 
an  offence  against  the  act  (sect.  38). 

And  with  regard  to  accide^its  occurring  in  any  mine,  the  act 
provides  in  its  39th  section  as  follows: — 

Where  in  or  about  any  mine  to  which  this  act  applies,  whether  above  or 
below  ground,  either — 

(1.)  Loss  of  life  or  any  personal  injury  to  any  person  employed  in  or 
about  the  mine  occurs  by  reason  of  any  explosion  of  gas,  powder, 
or  of  any  steam  boiler;  or 

(2.)  Loss  of  life  or  any  serious  personal  injury  to  any  person  employed 
in  or  about  the  mine  occurs  by  reason  of  any  accident  whatever, 
the  owner,  agent  or  manager  of  the  mine  shall,  within  twenty-four  hours  ^ 

next  after  the  explosion  or  accident,  send  notice  in  writing  of  the  explosion 
or  accident  and  of  the  loss  of  hfe  or  personal  injury  occasioned  thereby  to 
the  inspector  of  the  district  on  behalf  of  the  Secretary  of  State,  and  shall 
specify  in  such  notice  the  character  of  the  explosion  or  accident,  and  the 
num.ber  of  persons  killed  and  injured  respectively. 

Where  any  personal  injury,  of  which  notice  is  required  to  be  sent  under 
this  section  results  in  the  death  of  the  person  injured,  notice  in  writing 
of  the  death  shall  be  sent  to  the  inspector  of  the  district  on  behalf  of  the 
Secretary  of  State  within  twenty-four  hours  after  such  death  comes  to  the 
knowledge  of  the  owner,  agent  or  manager. 

Every  owner,  agent  or  manager  who  fails  to  act  in  compliance  with  this 
section  shall  be  guilty  of  an  ofience  against  this  act. 

And  with  regard  to  the  opening,  abandonment  and  re-openiag 

of  any  shaft  or  mine,  the  40th  section  provides  as  follows: — 

In  any  of  the  following  cases,  namely, — 

(1.)  Where  any  working  is  commenced  for  the  purpose  of  opening  a  new 

shaft  for  any  mine  to  which  this  act  applies; 
(2.)  Where  a  shaft  of  any  mine  to  which  this  act  applies  is  abandoned 

or  the  working  thereof  discontinued; 
(3.)  Where  the  working  of  a  shaft  of  any  mine  to  which  this  act  applies 
is  re-commenced  after  any  abandonment  or  discontinuance  for  a 
period  exceeding  two  months;  -or 
(4.)  Wtere  any  change  occurs  in  the  name  of,  or  in  the  name  of  the 
owner,  agent  or  manager  of,  any  mine  to  which  this  act  applies, 
or  in  the  of&cers  of  any  incorporated  company  which  is  the  owner 
of  a  mine  to  which  this  act  apphes, 
the  owner,  agent  or  manager  of  such  mine  shall  give  notice  thereof  to  the 
inspector  of  the  district  within  two  months  after  such  commencement, 
abandonment,  discontinuance,  re-commencement,  or  change,  and  if  such 
notice  is  not  given,  the  owner,  agent  or  manager  shall  be  guilty  of  an 
offence  against  this  act. 

Where  a  mine  is  either  abandoned  or  ceases  to  be  worked,  the  owner  is 
to  cause  the  top  of  the  shaft  and  any  side  entrance  from  the  surface  to  be 
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Chap.  XIII.    securely  fenced,  and  to  be  so  kept  for  the  prevention  of  accidents  (sect.  41) ; 
Sect.  1.       non-compliance  with  this  section  is  an  oflence  against  the  act;  moreover, 

any  such  shaft  or  side  entrance  left  unf enced,  if  within  fifty  yards  of  any 

highway  or  other  way  or  place  of  public  resort,  or  if  in  open  uninclosed 
ground,  is  made  a  nuisance  within  sect.  8  of  the  Nuisances  Eemoval  Act 
for  England,  1855,  as  amended  by  the  Sanitary  Act,  1866  (sect.  41). 

And  where  any  mine  to  which  this  act  applies  is  abandoned,  the  owner 
of  such  mine  at  the  time  of  such  abandonment  shall,  within  three  months  . 
after  such  abandonment,  send  to  the  Secretary  of  State  an  accurate  plan, 
on  a  scale  of  not  less  than  two  chains  to  one  inch,  or  on  such  other 
scale  as  the  plan  used  in  the  mine  at  the  time  of  such  abandonment  is 
constructed  on,  showing  the  boundaries  of  the  workings  of  such  nune  up 
to  the  time  of  the  abandonment,  with  the  view  of  its  being  preserved 
under  the  care  of  the  Secretary  of  State;  but  no  person,  except  an  in- 
spector under  this  act,  shall  be  entitled,  without  the  consent  of  the  owner 
of  the  mine,  to  see  such  plan  when  so  sent  until  after  the  lapse  of  ten 
years  from  the  time  of  such  abandonment. 

Every  person  who  fails  to  comply  with  this  section  shall  be  guilty  of  an 
offence  against  this  act. 

In  accordance  with  tlie  practical  directions  of  the  Home  Office 
Circular  dated  the  28th  November,  1872, — 

The  plans  of  an  abandoned  mine  will,  in  pursuance  of  the  act,  be 
forwarded  to  the  Secretary  of  State,  and  will  be  preserved  in  the  Mining 
Eeoord  OflBce. 

And  with  reference  to  the  Nuisances  Removal  Act  mentioned 
towards  the  end  of  sect.  41  as  ahove  set  out,  the  following  prac- 
tical direction  was  contained  in  the  Home  Office  Circidar,  viz. 
[After  referring  again  to  the  passage  in  sect.  41  of  the  act,  the 
direction  proceeds  as  follows] : — 

Under  this  provision  the  sole  duty  of  the  inspector  of  mines  is  to  report 
the  nuisance  to  the  local  sanitary  authority.  It' will  thereupon  become 
obligatory  on  the  sanitary  authority  to  take  steps  for  compelling  the 
fencmg  of  the  shaft  by  the  persons  who  are  liable,  or,  if  such  persons 
cannot  be  found,  to  cause  the  shafts  to  be  fenced  at  the  expense  of  the 
rates. 

Normally  the  local  sanitary  authority  is,  within  the  area  of  a  borough, 
the  town  council,  outside  that  area  and  within  a  local  government  district 
the  local  board,  and  elsewhere  the  board  of  guardians.  But  in  case  of 
any  difficulty  the  inspector  should  apply  to  the  Home  Office  for  instruc- 
tions. 

F. — Inspection. 

The  Secretary  of  State  is  authorized  to  appoint  fit  persons 
to  he  iuspectors,  and  to  salary  them,  and  to  assign  them  their 
duties;  and,  in  particular,  he  may  direct  any  inspector  under 
the  Metalliferous  Mines  Eegulation  Act,  1872  (hereinafter  given 
in  detail),  to  be  an  inspector  under  this  present  act  as  well 
(sect.  43) ;  but  no  person  is  to  become  a  mine  inspector  who 
is  (or  who  is  the  partner  of)  a  land  agent,  mining  engineer, 
manager,  viewer,  agent  or  valuer  of  mines,  or  mining  arbitrator, 
or  otherwise  connected  with  mines  (sect.  44) ;  and  an  inspector 
duly  appointed  is  to  have  the  foUovraig  powers,  that  is  to  say 
(sect.  45) : — 
(1.)  To  make  such  examination  and  inquiry  as  may  be  necessary  to 
ascertain  whether  the  provisions  of  tlus  act  relating  'to  matters 
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above  ground  or  below  ground  are  complied  witli  in  the  case  of    Cnip.  XIII. 
any  mine  to  whiolL  this  act  applies;  .  Sect.  1'. 

(2.)  To  enter,  inspect  and  examine  any  mine  to  wkicli  this  act  applies,   • 

and  every  part  tliereof,  at  all  reasonable  times  by  day  and  night, 
but  so  as  not  to  impede  or  obstruct  the  working  of  the  said 
mine; 
(3.)  To  examine  into  and  make  inquiry  respecting  the  state  and  con- 
dition of  any  mine  to  which  this  act  applies,  or  any  part  thereof, 
and  the  ventilation  of  the  mine,  and  the  suffloiency  of  the  special 
rules  for  the  time  being  in  force  in  the  mine,  and  all  matters  and 
things  connected  with  or  relating  to  the  safety  of  the  persons 
employed  in  or  about  the  mine  or  any  mine  contiguous  thereto ; 
(4.)  To  exercise  such  other  powers  as  may  be  necessary  for  carrying  this 

act  into  efEect. 
Every  person  who  wilfully  obstructs  any  inspector  in  the  execution  of 
his  duty  under  this  act,  and  e-yery  owner,  agent  and  njanager  of  a  mine 
who  refuses  or  neglects  to  furnish  to  the  inspector  the  means  necessary 
for  making  any  entry,  inspection,  examination  or  inquiry  under  this  act, 
in  relation  to  such  mine,  shall  be  guilty  of  an  ofience  against  this  act. 

I  And  as  the  result  of  his  inspection  under  the  last-mentioned  powers,  if 
the  mine  inspector  should  have  found  anything  dangerous  or  defective  in 
the  mine  (and  being  something  not  provided  for  by  the  present  act  or  any 
special  rule  (e)  thereunder,  and  the  danger  or  defect  being  such  as  threatens 
bodily  injury),  then  he  is  to  give  notice  in  writiag  to  the  mine-owner  or 
his  agent  or  manager,  together  with  full  particulars  of  the  cause  of 
danger  and  of  the  defect,  and  to  require  same  to  be  remedied ;  and  failing 
the  same  being  immediately  remedied,  he  is  to  report  the  matter  to  the 
Secretary  of  State,  to  whom  also  the  mine-owner  or  his  agent  or  manager 
is  within  twenty  days  after  the  above-mentioned  notice  to  send  his  objec- 
tion (if  any)  to  remedying  the  defect  or  cause  of  danger,  after  which  the 
matter  is  to  be  determined  by  arbitration.  In  case  the  mine-owner,  his 
agent,  or  manager,  not  sending  any  such  objection  as  aforesaid,  fails  to 
remedy  the  evil,  or,  sending  such  obj  ection  as  aforesaid,  fails  after  award 
made  against  him  to  remedy  the  evil,  he  is  guilty  of  an  oflence  against 
the  act,  unless  he  has  used  reasonable  diligence  in  the  meantime  to 
remedy  the  evil,  in  which  latter  case  proceedings  against  him  are  to  be 
adjourned  for  a  time.  His  duty  to  remedy  the  evil  in  question  is  to  be 
an  indemnity  against  any  liabihty  under  contract,  if  the  acts  necessary 
to  be  done  should  amount  to  a  breach  of  contract  (sect.  46). 

For  the  purpose  of  assisting  the  inspector  in  making  the  required 
inspection,  an  accurate  plan  of  the  -workings  of -the  mine  up  to  six  months 
previously  is  alwp.ys  to  be  kept  in  the  office  at  the  mine,  and  is  to  be  pro- 
duced to  the  inspector  and  to  be  completed  by  pencilings  or  other  marks 
showing  the  workings  up  to  date  of  inspection ;  but  the  inspector  is  not 
to  take  any  copy  of  the  plan  (sect.  47).  Failure  to  keep  and  produce  an 
accurate  plan  is  an  offence  against  the  act  (sect.  47). 

Every  inspector  is  to  render  to  the  Secretary  of  State  a  general  report 
of  his  proceedings  for  the  preceding  year,  and  also  (if  required  so  to  do)  a 
special  report  in  case  any  accident  causing  death  or  personal  injury  has 
occurred  (sect.  48). 

G. — Arbitration. 

This  subject  is  provided  for  in  the  49th  section  of  the  act;  {Gc.)  AitUra- 
and  heiag  a  matter  requiring  the  most  delicate  attention,  it  can- 
not be  better  given  than  in  the  words  of  the  section : — 

Sect.  49.  With  respect  to  arbitrations  under  this  act,  the  following 
provisions  shall  have  efEect : 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be  the 
owner,  agent,  or  manager  of  the  mine  on  the  one  hand,  and  the 
inspector  of  mines  (on  behalf  of  the  Secretary  of  State)  on  the 
other : 

(«)  "Special  rule"  is  hereinafter  explained,  see  infra,  p.  688. 


tion. 
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Chap.  XIII.        (2.)  Eacli  of  the  parties  to  tlie  arbitration  may,  within,  twenty-one  days 
Sect.  1.  after  the  date  of  the  reference,  appoint  an  arbitrator : 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  under  this  act  who  is 

employed  in  or  in  the  management  of  or  is  interested  in  the  mine 
to  which  the  arbitration  relates: 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be  in 
writing,  and  notice  of  the  appointment  shall  be  forthwith  sent  to 
the  oiier  party  to  the  arbitration,  and  shall  not  be  revoked 
without  the  consent  of  such  other  party : 

(5.)  The  death,  removal,  or  other  change  in  any  of  the  parties  to  the 
arbitration  shall  not  affect  the  proceedings  under  this  section  : 

(6.)  If  within  the  said  twenty-one  days  either  of  the  parties  fail  to 
appoint  an  arbitrator,  the  arbitrator  appointed  by  the  other  party 
'  may  proceed  to  hear  and  determine  the  matter  in  difference,  and 
in  such  case  the  award  of  the  single  arbitrator  shall  be  final : 

(Y.)  If  before  an  award  has  been  made  any  arbitrator  appointed  by 
either  party  die  or  become  incapable  to  act,  or  for  fourteen  days 
refuse  or  neglect  to  act,  the  party  by  whom  such  arbitrator  was 
appointed  may  appoint  some  other  person  to  act  in  his  place,  and 
if  he  fail  to  do  so  within  fourteen  days  after  notice  in  writing 
from  the  other  party  for  that  purpose,  the  remaining  arbitrator 
may  proceed  to  near  and  detemaine  the  matters  in  difference,  and 
in  such  case  the  award  of  such  single  arbitrator  shall  be  final : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  empowered 
to  act  singly,  upon  one  of  the  jiarties  failing  to  appoint,  the 
partj'  so  failing  may,  before  the  single  arbitrator  has  actually 
proceeded  in  the  arbitration,  appoint  an  arbitrator,  who  shall 
then  act  as  if  no  failure  had  been  made : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  appointed,  or  within 
such  extended  time  (if  any)  as  may  have  been  appointed  for  that 
purpose  by  both  arbitrators  under  their  hands,  the  matter  in 
difference  shall  be  determined  by  the  umpire  appointed  as 
hereinafter  mentioned : 

(10.)  The  arbitrators  before  they  dnter  upon  the  matters  referred  to 
them,  shall  appoint  by  writing  under  their  hands  an  umpire  to 
decide  on  points  on  which  they  may  differ : 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  he  has  made 
his  award,  or  refuses  to  make  his  award  within  a  reasonable  time 
after  the  matter  has  been  brought  within  his  cognizance,  the 
persons  or  person  who  appointed  such  umpire  shall  forthwith 
appoint  another  umpire  in  his  place : 

(12.)  If  the  arbitrators  refuse  or  fail  or  for  seven  days  after  the  request 
of  either  party  neglect  to  appoint  an  umpire,  then  on  the  appHoa- 
tion  of  either  party  an  lunpire  shall  be  appointed  by  the  chairman 
of  the  general  or  quarter  sessions  of  the  peace  within  the  juris- 
diction of  which  the  mine  is  situate: 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to  him  shall 
be  final: 

(14.)  If  a  single  arbitrator  fail  to  make  his  award  within  twenty-one 
days  after  the  day  on  which  he  was  appointed,  the  party  who 
appointed  him  may  appoint  a,nother  arbitrator  to  act  in  his  place : 

(15.)  The  arbitrators  and  their  umpire  or  any  of  them  may  examine  the 
parties  and  their  witnesses  on  oath;  they  may  also  consult  any 
counsel,  engineer  or  scientific  person  whom  they  may  think  it 
expedient  to  consult: 

(16.)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for 
his  services  shall  be  fixed  by  the  Secretary  of  State,  and,  together 
with  the  costs  of  the  arbitration  and  award,  shall  be  paid  by  the 
parties  or  one  of  them,  according  as  the  award  may  direct.  Such 
costs  may  be  taxed  by  a  master  of  one  of  the  superior  Courts, 
who,  on  the  written  application  of  either  of  the  parties,  shall 
ascertain  and  certify  the  proper  amount  of  such  costs.  The 
amount,  if  any,  payable  by  the  Secretary  of  State  shall  be  paid 
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as  part  of  the  expenses  of  inspectors  under  tMs  act.    The  amoTint,    Chap.  XIII. 
if  any,  payable  by  tlie  owner,  agent  or  manager  may,  in  the       Sect.  1. 

event  of  non-payment,  be  recovered  in  the  same  manner  as  

penalties  under  this  act : 
(17.)  Every  person  who  is  appointed  as  arbitrator  or  umpire  under  this 
section  shall  be  a  practical  mining  engineer,  or  a  person  accus- 
tomed to  the  working  of  mines,  but  when  an  award  has  been 
made  under  this  section  the  arbitrator  or  umpire  who  made  the 
same  shall  be  deemed  to  have  been  duly  qualified  as  provided  by 
this  section. 

H. — Coroners'  Inquests. 

The  50tli  section  of  tlie  act  provides  for  coroners'  inquests  on  (H.)  Coroners' 
the  hodies  of  persons  whose  death  may  have  been  caused  or  "^"*'  *' 
appear  to  have  been  caused  by  explosions  or  accidents  ia  mines 
that  are  subject  to  the  act;  and  its  provisions  are  briefly  to  this 
efEeot,  viz. : — ^A  mine-inspector  is  to  be  present  at  the  inquest,  > 
otherwise  the  coroner  must  adjourn  same;  the  inspector  is  to 
receive  four  days'  written  notice  of  an  adjourned  iaquest,  but 
the  coroner  may,  before  adjourning,  take  evidence  to  identify 
the  body  and  then  order  its  iaterment;  if  only  one  death  has 
resulted  from  the  accident,  the  coroner,  upon  giving  forty-eight 
hours'  notice  to  the  inspector,  may  proceed  with  the  iaquest  in 
his'  absence;  the  inspector,  subject  to  the  ruling  of  the  coroner, 
may  examine  any  vsitness  at  the  inquest;  when  the  evidence 
given  at  the  inquest  discloses  any  neglect  or  defect  that  contri- 
buted to  the  accident,  the  coroner  is  to  report  same  to  the 
inspector  if  he  was  not  present;  no  person  interested  in  the 
mine  is  to  be  empanelled  on  the  jury. 

I. — Eules,  General  and  Special. 

The  51st  section  of  the  act  enacts  that  certain  general  rules  (I.)  Suies— 
shall  be  observed,  so  far  as  is  reasonably  practicable  in  all  mines  g^^^i  ""^ 
that  are  subject  to  the  act.     These  general  rules  are  principally 
the  following: — 

(1.)  An  adequate  amount  of  ventilation  shall  be  constantly  produced  in  Ventilation, 
every  mine,  to  dilute  and  render  harmless  noxious  gases  to  such  an  extent 
that  the  working  places  of  the  shafts,  levels,  stables  and  workings  of  such 
mine,  and  the  travelling  roads  to  and  from  such  working  places,  shall  be 
in  a  fit  state  for  workiiig  and  passing  therein. 

(2.)  In  every  mine  in  which  inflammable  gas  has  been  found  within  the 
preceding  twelve  months,  then  once  in  every  twenty-four  hours  if  one 
shift  of  workmen  is  employed,  and  once  in  every  twelve  hours  if  two 
shifts  are  employed  during  any  twenty-four  hours,  a  competent  person 
or  competent  persons,  who  shall  be  appointed  for  the  piu?pose,  shaU, 
before  the  time  for  commencing  work  in  any  part  of  the  mine,  inspect 
with  a  safety  lamp  that  part  of  the  mine  and  the  roadways  leading 
thereto,  and  shall  makp  a  true  report  of  the  condition  thereof,  so  far  as 
ventilation  is  concerned;  and  a  workman  shall  not  go  to  work  in  any  such 
part  until  the  same  and  the  roadways  leading  thereto  are  stated  to  be 
safe.  Every  such  report  shall  be  recorded  without  delay  in  a  book  which 
shall  be  kej)t  at  the  mine  for  the  purpose,  and  shaU  be  signed  by  the 
person  making  the  same. 
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Chap.  XIII.        (3.)  In  every  mine  in  wMch  inflanmiable  gas  has  not  teen  found  -witliin 
Sect.  1.        tte  preceding  twelve  months,  then  once  in  every  twenty-four  hours  a 

competent  person,  or  competent  persons,  who'  shall  be  appointed  for  the 

purpose,  shall,  so  far  as  is  reasonably  practicable,  immediately  before 
time  for  commencing  work  in  any  part  of  the  mine,  inspect  that  part  of 
the  mine  and  the  roadways  leading  thereto,  and  shaU  make  a  true  report 
of  the  condition  thereof,  so  far  as  ventilation  is  concerned;  and  a  workman 
shall  not  go  to  work  in  such  part  until  the  same  and  the  roadways  leading 
thereto  are  stated  to  be  safe.  Everj'  report  shall  be  recorded  without 
delay  in  a  book  which  shaU  be  kept  at  the  mine  for  the  purpose,  and  shall 
be  signed  by  the  person  making  the  same  ( / ). 

(4. )  All  entrances  to  any  place  not  in  actual  course  of  working  and  ex- 
tension shall  be  properly  fenced  across  the  whole  width  of  such  entrance, 
so  as  to  prevent  persons  inadvertently  entering  the  same. 

(5.)  A  station  or  stations  shall  be  appointed  at  the  entrance  to  the  mine, 
or  to  different  parts  of  the  mine,  as  the  case  may  require,  and  a  workman 
shall  not  pass  beyond  any  such  station  until  the  mine  or  part  of  the  mine 
beyond  the  same  has  been  inspected  and  stated  to  be  safe. 

(6.)  If  at  any  time  it  is  found  by  the  person  for  the  time  beiag  in  charge 
of  the  mine,  or  any  part  thereof,  that  by  reason  of  noxious  gases  prevail- 
ing in  such  mine  or  such  part  thereof,  or  of  any  cause  whatever,  the  mine 
or  the  said  part  is  dangerous,  every  workman  shall  be  withdrawn  from  the 
mine  or  such  part  thereof  as  is  so  found  dangerous;  and  a  competent 
person,  who  shall  be  appointed  for  the  purpose,  shall  inspect  the  mine  or 
such  part  therfeof  as  is  so  found  dangerous;  and  if  the  danger  arises  from 
inflammable  gas,  shall  inspect  the  same  with  a  locked  safety  lamp,  and  in 
every  case  shall  make  a  true  report  of  the  condition  of  such  mine  or  part 
thereof;  and  a  workman  shall  not,  except  in  so  far  as  is  necessary  for 
inquiring  into  the  cause  of  danger  or  for  the  removal  thereof,  or  for  ex- 
ploration, be  re-admitted  into  the  mine  or  such  part  thereof  as  was  so 
found  dangerous  until  the  same  is  stated  by  such  report  not  to  be 
dangerous.  Every  such  report  shall  be  recorded  in  a  book  which  shall 
be  kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by  the  person 
making  the  same. 
Safety-lamps  C?.)  In  every  working  approaching  any  place  where  there  is  likely  to  be 
and  lights.  an  accumulation  of  explosive  gas,  no  lamp  or  light  other  than  a  locked 
safety  lamp  shall  be  allowed  or  used;  and  whenever  safety  lamps  are  re- 
quired by  this  act,  or  by  the  special  rules  made  in  pursuance  of  this  act, 
to  be  used,  a  competent  person  who  shall  be  appointed  for  the  purpose  shall 
examine  every  safety  lamp  immediately  before  it  is  taken  into  the  workings 
for  use,  and  ascertain  it  to  be  secure  and  securely  locked;  and  in  any  part 
of  a  mine  in  which  safety  lamps  are  so  required  to  be  used,  they  shall  not 
be  used  until  they  have  been  so  examined  and  found  secure  and  securely 
locked,  and  shall  not  without  due  authority  be  imlocked;  and  in  the  said 
part  of  a  mine  a  person  shall  not,  unless  he  is  appointed  for  the  purpose, 
have  in  his  possession  any  key  or  contrivance  for  opening  the  look  of  any 
such  safety  lamp,  or  any  luoifer  match  or  apparatus  of  any  kind  for, 
striking  a  light  (<?). 


(/)  By  the  repealed  statute,  23  &  24 
Vict.  c.  181,  s.  10,  nJe  1  of  the 
general  rules  to  be  observed  in  every 
colliery  or  coal  mine  and  ironstone 
mine  by  the  owner  or  agent  thereof,  an 
adequate  amount  of  ventilation  was  to 
be  constantly  produced  to  dilute  and 
render  harmless  noxious  gases  to  such 
an  extent  that  the  working  places  and 
travelling  roads  should,  under  ordinary 
circumstances,  be  in  a  fit  state  for 
working  and  traveUing  therein.  It 
was  held  under  that  rule,  in  a  case  of 
Brough  v.  Somfray,  L.  E.,  3  Q.  B. 
771,  that  it  was  not  a  sufficient  com- 
pliance with  this  rule  to  cause  ventila- 
tion to  pass  along  the  working  places 


and  travelling  roads,  but  that  so  much 
of  the  mine  must  be  kept  so  ventilated 
as  to  render  the  working  places  and 
trayeUing  roads  safe.  In  that  case  an 
explosion  with  loss  of  life  had  occurred 
from  a  large  amount  of  gas  which  had 
collected  in  the  mine  through  the  ven- 
tilation having  been  interfered  with 
and  rendered  inadequate. 

(g).  By  the  10th  section  of  the  Mines 
Eegulation  Act  (23  &  24  Vict.  u.  151), 
now  repealed,  it  was  (among  the 
general  rules  directed  to  be  observed  in 
all  coal  mines  by  the'owner'and  agent 
thereof)  directed  by  one  of  such  rules 
that  whenever  safety  lamps  were  re- 
quired to  be  used,  they  should  be  first 
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(8.)  Gunpowder  or  other  explosive  or  inflammaUe  substance  shall  only  Cka.p.  XIII. 

be  used  in  the  mine  underground  as  follows :  Seot.  1. 
(a)  It  shall  not  be  stored  in  th^  mine : 


(b)  It  shaU  not  be  taken  into  the  mine,  except  in  a  case  or  canister  Gunpo-wder 

containing  not  more  than  four  pounds :  ^^^  blastiog. 

(c)  A  workman  shall  not  have  in  use  at  one  time  in  any  one  place  more   ' 

than  one  of  such  cases  or  canisters : 

(d)  In  chargiag  holes  for  blasting,  an  iron  or  steel  pricker  shall  not  be 

used,  and  a  person  shall  not  have  in  his  possession  in  the  mine 
underground  any  iron  or  steel  pricker,  and  an  iron  or  steel 
tampiag  rod  or  stemmer  shall  not  be  used  for  ramming  either 
the  wadding  or  the  first  part  of  the  tamping  or  stemming  on  the 
powder : 

(e)  A  charge  of  powder  which  has  missed  fire  shall  not  be  unranrmed : 

(f)  It  shall  not  be  taken  into  or  be  in  the  possession  of  any  person  in 

any  mine,  except  in  cartridges,  and  shall  not  be  used,  except  in 
accordance  with  the  following  regulations,  during  three  months 
after  any  inflammable  gas  has  been  found  in  any  such  mine ; 
namely, 

(1.)  A  competent  person  who  shall  be  appelated  for  the  pur- 
pose shall,  immediately  before  firing  the  shot,  examine  the  place 
where  it  is  to  be  used,  and  the  places  contiguous  thereto,  and 
shall  not  allow  the  shot  to  be  fired  unless  he  finds  it  safe  to  do 
so,  and  a  shot  shall  not  be  fired 'except  by  or  under  the  direction 
of  a  competent  person,  who  shall  be  appoiated  for  the  purpose : 

(2.)  If  the  said  inflammable  gas  issued  so  freely  that  it  showed 

a  blue  cap  on  the  flame  of  the  safety  lamp,  it  shall  only  be  used — 

(a)  Either  in  those  cases  of  stone  drifts,  stone  work,  and  sinking 

of  shafts,  in  which  the  ventilation  is  so  managed  that  the 

return  air  from  the  place  where  the  powder  is  used  passes 

into  the  main  return  air-course  without  passing  any  place 

in  actual  course  of  working ;  or 

(b)-  "When  the  persons  ordinarily  employed  in  the  mine  are  out  of 

the  mine  or  out  of  the  part  of  the  mine  where  it  is  used. 

(g)  Where  a  mine  is  divided  into  separate  panels  in  such  manner  that 

each  panel  has  an  independent  intake  and  return  air- way  from 
the  main  air-course,  the  provisions  of  this  rule  with  respect  to 
gunpowder  or  other  explosive  inflammable  substance  shall  apply 
to  each  such  panel  in  like  manner  as  if  it  were  a  separate  mine. 
(9.)  Where  a  place  is  likely  to  contain  a  dangerous  accumulation  of  'W'ater  and 
water  the  working  approaching  such  place  shall  not  exceed  eight  feet  in  bore-holes, 
width,  and  there  shall  be  constantly  kept  at  a  sufficient  distance,  not 
beiiig  less  than  five  yards,  in  advance,  at  least  one  bore-hole  near  the 
centre  of  the  working,  and  sufficient  flank  bore-holes  on  each  side. 

(10.)  Every  underground  plane  on  which  persons  travel,  which  is  self-  Man-holes, 
acting  or  worked  by  an  engine,  windlass,  or  gin,  shall  be  provided  (if 
exceeding  thirty  yards  in  length)  with  some  proper  means  of  signalling 
between  the  stopping  places  and  the  ends  of  the  plane,  and  shaU.  be 
provided  in  every  case,  at  intervals  of  not  more  than  twenty  yards,  with 
sufficient  man-holes  for  places  of  refuge. 

(11.)  Every  road  on  which  persons  travel  underground  where  the  load 
is  drawn  by  a  horse  or  other  animal  shall  be  provided,  at  intervals  of  not 
more  than  fifty  yards,  with  sufficient  man-holes,  or  with  a  space  for  a 

examined  and  safely  looked  by  a  person  petent  person  to  examine  and  look  the 

or  persons   duly  authorized  for  that  safety  lamps  required  for  use  ia  the 

purpose ;   and  the  22nd  seotion  of  the  mine,  but  that  person  had  delivered 

aot  imposed  a  penalty  on  the  owner  or  out  certain  safety  lamps  to  miners  for 

agent  if,  through  the  default  of  suoh  use  in  the  mine  unlooked :  it  was  beld 

owner  or  agent,  any  of  the  general  that,  iu  the  abseuoe  of  any  personal 

rules  were  neglected  or  wilfully  vio-  default  on  the  part  of  the  owner,  he 

lated.      In  the   oase  of  Dickenson  v.  was  not  liable  to  a  penalty  in  respect 

Fletcher,  Ij.  R.,  9  0.  P.  1,  where  the  of  the  act  of  the  person  so  employed  by 

owner  of  a  mine  had  appointed  a  com-  him. 
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place  of  refuge,  wliicli  space  shall  be  of  sufficient  length,  and  of  at  least 
three  feet  in  width  between  the  wagons  running  on  the  tramroad  and 
the  side  of  such  road. 

(12.)  Every  man-hole  and  space  for  aplace  of  refuge  shall  be  constantly 
kept  clean,  and  no  person  shaU  place  anything  in  a  man-hole  or  such 
space  so  as  to  prevent  access  thereto. 

(13.)  The  top  of  every  shaft  which,  for  the  time  being,  is  out  of  use, 
or  used  only  as  an  air  shaft,  shall  be  securely  fenced. 

(14.)  The  top  and  all  entrances  between  the  top  and  bottom  of  every 
working  or  pumping  shaft  shall  be  properly  fenced,  but  this  shall  not  be 
taken  to  forbid  the  temporary  removal  of  the  fence  for  the  purpose  of 
repairs  or  other  operations  if  proper  precautions  are  used. 

(15.)  "Where  the  natural  strata  are  not  safe,  every  working  or  pumping 
shaft  shall  be  securely  cased,  hned  or  otherwise  made  secure. 

(16.)  The  roof  and  sides  of  every  travelling  road  and  working  place 
shall  136  made  secure,  and  a  person  shall  not,  imless  appointed  for  the 
purpose  of  exploring  or  repairing,  travel  or  work  in  any  such  travelling 
road  or  working  place  which  is  not  so  made  secure. 

(17.)  Where  there  is  a  downcast  and  furnace  shaft,  and  both  such 
shafts  are  provided  with  apparatus  in  use  for  raising  and  lowering  persons, 
every  person  employed  in  the  mine  shall,  upon  giving  reasonable  notice, 
have  the  option  of  using  the  downcast  shaft. 

(18.)  In  any  mine  which  is  usually  entered  by  means  of  machinery, 
a  competent  person  of  such  age  as  is  prescribed  by  this  act  shall  be 
appointed  for  the  purpose  of  working  the  machinery  which  is  employed 
in  lowering  and  raising  persons'  therein,  and  shall  attend  for  the  said 
purpose  during  the  whole  time  that  any  person  is  below  ground  in  the 
mine. 

(19.)  Every  working  shaft  used  for  the  piirpose  of  drawing  minerals,  or 
for  the  lowermg  or  raising  of  persons,  shall,  if  exceeding  fifty'  yards  in 
depth,  and  not  exempted  in  writing  by  the  inspector  of  the  district,  be 
provided  with  guides  and  some  proper  means  of  communicating  distinct 
and  definite  signals  from  the  bottom  of  the  shaft,  and  from  every  entrance 
for  the  time  being  in  work  between  the  surface  and  the  bottom  of  the 
shaft  to  the  surface,  and  from  the  surface  to  the  bottom  of  the  shaft,  and 
to  every  entrance  for  the  time  being  in  work  between  the  surface  and  the 
bottom  of  the  shaft. 

(20.)  A  sufficient  cover  overhead  shall  be  used  when  lowering  or  raising 
persons  in  every  working  shaft,  except  where  it  is  worked  by  a  windlass, 
or  where  the  person  is  employed  about  the  pump  or  some  work  of  repair 
in  the  shaft,  or  where  a  written  exemption  is  given  by  "the  inspector  of 
the  district. 

(21.)  A  single  linked  chain  shall  not  be  used  for  lowering  or  raising 
persons  in  any  working  shaft  or  plane,  except  for  the  short  coupling  chain 
attached  to  the  cage  or  load. 

(22.)  There  shall  be  on  the  drum  of  every  machine  used  for  lowering 
or  raising  persons  such  flanges  or  horns,  and  also,  if  the  drum  is  conical, 
such  other  apphances  as  may  be  sufficient  to  prevent  the  rope  from 
slipping. 

(23.)  There  shall  be  attached  to  every  machine  worked  .by  steam, 
water  or  mechanical  powers,  and  used  for  lowering  or  raising  persons,  an 
adequate  break,  and  also  a  proper  indicator  (in  addition  to  any  mark 
on  the  rope),  which  shows  to  the  person  who  works  the  machine  the 
position  of  the  cage  or  load  in  the  shaft. 

(24.)  Every  fiy- wheel,  and  all  exposed  and  dangerous  parts  of  the 
maohiiiery  used  in  or  about  the  mine,  shall  be  and  be  kept  securely  fenced. 

(25.)  Every  steam  boiler  shaU  be  provided  willi  a  proper  steam  gauge 
and  water  gauge,  to  show  respectively  the  pressure  of  steam  and  the 
height  of  water  in  the  boiler,  and  with  a  proper  safety  valve. 

(26.)  After  dangerous  gas  has  been  found  in  any  mine,  a  barometer 
and  thermometer  shall  be  placed  above  ground  in  a  conspicuous  position 
near  the  entrance  to  the  mine. 

(27.)  No  person  shall  wilfully  damage,  or  without  proper  authority 
remoye  or  render  useless  any  fence,  fencing,  casing,  lining,  guide,  means 
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of  signalling,  signal,  cover,  chain,  flange,  horn,  break,  indicator,  steam    Chap.  XIII. 
gauge,  water  gauge,  safety  valve,  or  other  appliance  or  tMng  provided  in       Sect.  1. 
any  mine  in  compUanoe  with,  this  act. 


(28.)  Every  person  shall  observe  such  directions  with  respect  to  working  Observance 
as  may  be  given  to  him,  with  a  view  to  comply  with  this  act  or  the  special  of  direotions. 
rules. 

(29.)  A  competent  person  or  competent  persoiis  who  shall  be  appointed  Daily  inspeo- 
for  the  purpose  shall,  once  at  least  in  every  twenty-four  hours,  examine  ^^°^  °^  mine, 
the  state  of  the  external  parts  of  the  machinerj',  and  the  state  of  the  head 
gear,  working  places,  levels,  planes,  ropes,  chains,  and  other  works  of  the 
mine  which  are  in  actual  use ;  and  once  at  least  in  every  week  shall 
examine  the  state  of  the  shafts  by  which  persons  ascend  or  descend,  and 
the  guides  or  conductors  therein,  and  shall  make  a  true  report  of  the 
result  of  such  examination,  and  such  report  shall  be  recorded  in  a  book 
to  be  kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by  the  person 
who  made  the  same. 

(30.)  The  persons  employed  in  a  mine  may,  from  time  to  time,  appoint  Inspection  of 
two  of  their  number  to  inspect  the  mine  at  their  own  cost,  and  the  persons  piine  on  be- 
so  appointed  shall  be  allowed,  once  at  least  in  every  month,  accompanied,  '^^^  °^  work- 
if  the  owner,  agent,  or  manager  of  the  mine  thinks  fit,  by  himself  or  one  ™®'^" 
or  more  officers  of  the  mine,  to  go  to  every  part  of  the  mine,  and  to 
inspect  the  shafts,  levels,  planes,  working  places,  return  air-way,  ventila- 
ting apparatus,  old  workings,  and  macmnery,  and  shall  be  afiorded  by 
the  owner,  agent,  and  manager,  and  all  persons  in  the  mine,  every 
facility  for  the  purpose  of  such  inspection,  and  shall  make  a  true  report  of 
the  result  of  such  inspection,  and  such  report  shall  be  recorded  in  a  book 
to  be  kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by  the  persons 
who  made  the  same. 

(31.)  The  books  mentioned  in  this  section,  or  a  copy  thereof,  shall  be  Books, 
kept  at  the  office  at  the  mine,  and  any  inspector  under  this  act,  and  any 
person  employed  in  the  mine,  may,  at  all  reasonable  times,  inspect  and 
take  copies  of  and  extracts  from  any  such  books. 

Every  person  who  contravenes  or  does  not  comply  with  any  of  the 
general  rules  in  this  section  shaU  be  guilty  of  an  oSenoe  against  this  act; 
and,  in  the  event  of  any  contravention  of,  or  non-compliance  with,  any 
of  the  said  general  rules  in  the  case  of  any  mine  to  which  this  act  applies, 
by  any  person  whomsoever,  being  proved,  the  owner,  agent  and  manager 
shall  each  be  guilty  of  an  offence  against  this  act,  unless  he  proves  that 
he  had  taken  all  reasonable  means,  by  publishing,  and  to  the  best  of  his 
power  enforcing,  the  said  rules  as  regulations  for  the  working  of  the 
mine,  to  prevent  such  contravention  or  non-compliance. 

The  Home  Office  Circular,  dated  the  28th  November,  1872, 
contained  the  following  practical  directions'  regarding  the  2nd, 
8th  and  16th  of  the  above-mentioned  rules,  viz. : — '■ 

The  inspection  prescribed  by  the  2nd  rule  is  not  only  of  the  particular 
part  where  the  inflainmable  gas  was  found,  but  of  each  working  place  of 
every  part  of  the  mine,  and  the  roadways  leading  theretp. , 

Gunpowder. — Sub-rule  (f.),  of  rule  8,  which  prescribes  (among  other 
things)  the  use  of  cartridges,  does  not  apply  to  mines  in  which  inflamma- 
ble gas  has  never  been  found,  nor  to  mines  in  which  inflammable  gas  has 
been  found,  if  more  than  three  months  have  elapsed  since  the  finding 
thereof.  Into  all  such  mines  powder  may  be  brought  loose  in  a  case  or 
canister  containing  not  more  than  4  lbs. 

Sub-rule  (f.)  applies  exclusively  to  mines  in  which  inflammable  gas  has 
been  found,  and  to  those  only  during  the  three  months  after  the  finding 
of  the  inflammable  gas. 

Where  it  applies,  it  supersedes  the  sut-rule  (b.). 

.Prppping'^With-.  reference  to  the  16th  rule,  the  owner,  agent,  and 
manager  may  employ  whomsoever  they  please  to  secure  the  roofs  and 
sides,  but  they  cannot  relieve  themselves  from  the  responsibility  in  case 
the  work  is  not  effectually  done. 
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Chap.  XIII.        In  addition  to  the  above  stated  general  rules,  there  are  also 

^^'    to  be  established  under  sect.  62  of  the  act, — 

Special  rules.  In  every  nnine  that  is  subject  to  the  act  such,  rules  .(in  the  act  called 
sjpecial  rules'^  for  the  manageihent  of  the  mine  as  under  the  particular 
state  and  ciicmnstances  of  the  mine  appear  hest  calculated  to  prevent 
dangerouB  accidents,  and  to  provide  for  the  safety  and  the  discipline 
of  the  employes;  the  inspector  is  to  sign  these  special  rules,  and  they 
are  to  be  obligatory  in  the  mine,  a  breach  of  them  being  an  ofience 
against  the  act  (h).  And  by  sect.  53,  such  special  rules  are  to  be  framed 
and  sent  to  the  inspector  within  three  months  after  the  commence- 
ment of  the  act  or  of  any  new  working  commenced  subsequently  to 
the  act;  any  person  employed  in.  the  mine  may  send  any  objection  or 
objections  to  them ;  the  inspector  is  to  transmit  the  proposed  rules  to  the 
Secretary  of  State,  who  may  disapprove  same  within  forty  days  after 
receipt  thereof  by  the  inspector,  and  failing  such  disapproval,  the  proposed 
rules  shall  be  established.  In  case  the  Secretary  of  State  objects  to  the 
rules,  or  any  of  them,  he  may  propose  to  the  mine-owner,  his  agent  or 
manager  any  modifications  in  them,  and  such  modifications,  if  not  objected 
to  within  20  days,  become  part  and  parcel  of  the  rules;  but  if  the  modifi- 
cations are  objected  to,  then  the  matter  is  left,  to  arbitration  (sect.  54). 
Either  the  Secretary  of  State  or  the  mine-owner,  his  agent  or  manager 
may  subsequently  propose  to  the  other  of  them  amendments  in  the  special 
rules  that  have  been  established  (sect.  55).  And  for  the  purpose  of 
making  fully  known  the  special  rules  and  the  provisions  of  the  act  to  the 
employes  of  the  mine,  an  abstract  of  the  act  and  a  full  copy  of  the  special 
rules  are  to  be  published  in  the  following  manner  : — 

By  the  mine-owner,  his  agent  or  manager  posting  up  (and  renewing 
when  defaced)  in  a  convenient  place  at  or  near  the  mme  the  said  abstract 
and  copy,  with  the  inspector's  name  and  the  names  of  the  mine-owner  (or 
of  his  agent)  and  of  his  manager  annexed  thereto ;  and  also  further  sup- 
plying a  gratis  copy  thereof  to  each  employe,  keeping  distinct  the  special 
rules  from  any  rules  depending  only  on  the  contract  (if  any)  which  may 
exist  between  the  employer  and  the  employed  (sect.  57). 

Defacing  the  rules  is  an  offence  against  the  act  (sect.  58),  as  is  also  any 
non-compEance  with  sect.  57  (sect.  57). 

A  copy  of  the  rules,  certified  by  the  district  mine-inspector,  is  made 
evidence  (sect.  59). 

The  foUowing  are  the  practical  directions  contained  in  the 
Home  Office  Circular  of  the  28th  November,  1872,  regarding 
the  approval  of  these  special  rules : — 

The  owner,  agent,  or  manager,  in  the  first  instance,  will  transnut  the 
special  rules  to  the  inspector  of  the  district.  Any  modifications  m  them 
can  be  made  without  reference  to  the  Home  Office  at  the  instance  of  the 

{h)  In  a  recent  case  of  Higham  v.  pit  contrary  to  the  direction  of  the 
Wright  (L.  E.,  2  C.  P.  Div.  397;  46  hooker-on:  The  Justices  of  the  peace 
L.  J. ,  C.P.  223),  which  was  an  inf orma-  for  Lancashire  dismissed  the  informa- 
tion under  this  52nd  section,  and  which  tion,  on  the  groTm.d  that  the  workmen 
charged  that  the  respondents  being  having  determined  their  contract  of 
employedin  a  coalmine  called  the  No.  service  were  no  longer  bound  by  the 
2  H.  Pit  in  actual  work,  unlawfully  special  rule  in  question.  On  appeal  to 
violated  one  of  the  special  rules  duly  a  Common  Pleas  Divisional  Court, 
made  and  then  in  force  in  the  mine  by  Grove  and  Lindley,  JJ.,  judgment 
going  up  the  pit  contrary  to  the  direc-  was  given  for  the  appellant,  on  the 
tionof  thehooker-on, — ^it  appeared  that  ground  (in  effect)  that  the  scope  and 
the  workmen  at  the  colliery  might  intention  of  the  Mines  Eegulation  Act, 
discharge  themselves  or  he  discharged  1872,  was  the  safety  and  due  manage- 
at  a  moment's  notice,  and  that  the  ment  of  the  mine, — objects  which  were 
accused  had  discharged  themselves  on  in  danger  of  being  frustrated  by 
the  day  on  which  the  alleged  offence  workmen  suddenly  discharging  them- 
was  committed,  at  eight  o'clock  in  the  selves  and  claiming  to  be  drawn  up  the 
morning,  and  that  an  hour  or  two  pit  at  unseasonable  moments  suggested 
later,  soil,  before  the  usual  hour  (which  by  their  own  caprice  or  wilfulness, 
was  2  p.m.),  they  had  ascended  the 
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inspector,  ■with  tlie  consent  of  tlie  person  depositing  them ;  but  in  this    Chap.  XIII. 
case  the  proceedin'gs  must  begia  de  novo;  the  special  rules,  as  originally       Sect.  1. 

transmitted,  must  be  withdrawn,  and  in  their  modified  form  must  be  again.  

posted  Tip  for  a  fortnight  at  the  -mine,  and  at  the  expiration  of  that  time 
be  formally  transmitted  to  the  inspector.  As  soon  as  they  have  been  for- 
mally received,  the  inspector  will  forward  them  to  the  Home  Ofhoe,  to- 
gether with  any  observations  which  he  thinks  fit  to  offer.  The  Secretary 
of  State,  after  considering  the  observations  of  the  inspector,  will,  if  he 
think  it  necessary,  take  formal  objections  to  the  special  rules,  and  vsdll 
communicate  these  objections  to  the  owner,  agent,  or  manager,  and  also 
to  the  inspector. 

No  formal  approval  of  the  special  rules  is  required  by  the  statute.  At 
the  expiration  of  forty  days  after  their  receipt  by  the  inspector  (unless 
they  have  in  the  meantime  been  objected  to)  they  become  established,  and 
will  be  returned  to  the  inspector,  who,  having  certified  and  signed  them, 
should  retain  them  ia  his  custody. 

It  will  be  convenient  that  in.  the  first  instance  the  special  rules  should 
be  submitted  to  the  inspector  in  duplicate,  so  that  ultimately,  whilst  one 
copy  is  retained  by  the  inspector,  the  other  copy,  certified  by  the  inspector, 
may  be  returned  to  the  owner,  agent,  or  manager. 

J.— Penalties. 

Sections  60'  to  69,  inclusive,  of  the  act  deal  witli  tlie  penalties  (J-)  Penalties. 
for  offences  agaiast  the  act.  Every  person  so  offending  iacurs 
a  penalty  not  exceeding  (if  an  owner,  agent,  or  manager)  201., 
and  (if  not  an  owner,  &c.)  21.,  for  each  offence  ;  and  in  case  the 
mine-inspector  has  given  written  notice  of  the  offence,  a  further 
penalty  not  exceeding  11.  for  every  day  that  the  offence  continues 
(sect.  60) ;  and  if  the  offence  is  some  wilful  act,  tending  to  cause 
a  dangerous  accident  or  a  serioiis  pepsonal  injviry,  or  to  endanger 
the  safety  of  the  employes,  then  there  is  a  further  penalty  of 
imprisonment,  with  or  without  hard  labour,  for  a  period  not 
exceeding  three  months  (sect.  61).  A  right  of  appeal  to  the 
next  general  or  quarter  sessions  is  given  within  seven  days 
against  any  conviction  adjudging  imprisonment,  or  adjudging 
half  the  maximum  fine  (sect.  61).  The  Court  of  first  instance 
(except  in  the  case  of  such  of  the  offences  against  the  act  as  are 
declared  misdemeanors)  is  a  Court  of  summary  jurisdiction  for 
all  offences  against  the  act,  and  also  for  the  removal  of  any  check- 
weigher  (sect.  62).  Every  proceeding  under  the  act  is  to  be 
commenced  within  three  months  after,  the  offence  committed 
(sect.  63).  In  the  case  of  any  proceeding  against  the  owner, 
agent,  or  manager,  the  prosecutor  is  to  be  the  mine-inspector  or 
(but  only  with  the  consent  of  the  Secretary  of  State)  any  other 
person  (sect.  64).  Proceedings  under  the  act  are  only  an  alter- 
native, and  so  long  as  the  same  offence  is  not  twice  prosecuted 
proceedings  may  be  taken  under  any  other  act  against  the 
offender  (sect.  66).  The  penalties  are  either  to  be  paid  into 
her  Majesty's  exchequer,  or  (in  the  discretion  of  the  Secretary 
of  State)  are  to  be  distributed  among  the  soifferers  or  their 
families  being  innocent  of  the  offence  (sect.  68), 

B.  Y  Y 
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Chap.  XIII.  ,_      _    .  ,    . .  „  _  ,^     ,    «r.  > 

Sect.  1.  K.— Interpretation  of  Terms.    (Sect.  72.) 

(K  1  Inte  "^^  ^"^  "  ™i^^  "  includes  every  shaft  in  the  course  of  being  sunk,  and 

tatimof^'^"'  every  level  and  inclined  plane  in  the  course  of  _  being  driven,  for 

Terms.  connnencing  or  opening  any  mine,  or  for  searching  for  or  proving 

minerals,  and  all  the  shafts,  levels,  planes,  works,  machinery,  traia- 

vays,  and  sidings,  both  below  ground  and  above  ground,  iii  and 

adjacent  to  a  mine,  and  any  such  shaft,  level,  and  inclined  plane,  and 

belonging  to  the  mine : 

The  term  "  shaft "  includes  pit : 

The  term  "plan"  includes  a  map  and  section,  and  a  correct  copy  or 

tracing  of  any  original  plan  as  so  defined : 
The  term  "  owner,"  when  used  in  rela,tion  to  any  mine,  means  any  person 
or  body  corporate  who  is  the  immediate  proprietor,  or  lessee,  or  occu- 
pier of  any  mine,  or  of  any  part  thereof,  and  does  inot  include  a  person 
or  body  corporate  who  merely  receives  a  royalty,  rent,  or  fine  from  a 
mine,  or  is  merely  the  proprietor  of  a  niine  subj  ect  to  any  lease,  grant, 
or  hcence  for  the  working  thereof, ,  or  is  merely  the  owner  of  the  soil, 
and  not  interested  in  the  minerals  of  the  mine ;  but  any  contractor 
for  the  working  of  any  mine  or  any  part  thereof  shall  be  subject  to 
this  act  in  Kke  manner  as  if  he  were  an  owner,  but  so  as  not  to 
exempt  the  owner  from  any  liability : 
The  term' "  agent,"  when  used  in  relation  to  any  mine,  means  any  person 
having,  on  behalf  of  the  owner,  care  or  direction  of  any  mine,  or  of 
any  part  thereof,  and  superior  to  a  manager  appointed  m  pursuance 
of  this  act :       '  '  ■ 

The  term  "Secretary  of  State"  means  one  of  her  Majesty's  principal 

secretaries  of  state : 
The  term  ' '  child"  means  a  child  under  the  age  of  thirteen  years : 
The  term  "young  jierson"  means  a  person  of  the  age  of  thirteen  years 

and  imder  the  age  of  sixteen  years: 
The  term  "woman"  means  a  female  of  the  age  of  sixteen  years  and 

upwards : 
The  term  "  Summary  Jurisdiction  Acts"  means  as  follows: — 

As  to  England,  the. act  of  the  session  of  the  eleventh  and  twelfth 
years  of  the  reign  of  her  present  Majesty,  chapter  forty-three,  in- 
tituled "An  Act  to  facilitate  the  Performance  of  the  Duties  of  Justices 
of  the  Peace  out  of  Sessions  within  England  and  Wales  with  respect 
to  Summary  Convictions  and  Orders,"  and  any  acts  amending  the 
same; 
As  to  Scotland,  "The  Summary  Procedure  Act,  1864"; 
As  to  Ireland,  within  the  police  district  of  DubUri  metropolis,  the 
acts  regulating  the  powers  and  duties  of  justices  of  the  peace  for  such 
district,  or  of  the  poUoe  of  such  district,  and  elsewhere  "  The  Petty 
Sessions  (Ireland)  Act,  1851,"  and  any  act  amending  the  same : 
The  term  "  Court  of  Summary  Jurisdiction"  means-rr-       ,       ,       , 

In  England  and  Ireland,  any  justice  or  justices  of  the  peace, 
metropolitan  police  magistrate,  stipendiary  or  other  magistrate,  or 
officer,  by  whatever  name,  called,  to  whom  jurisdiction  is  given  by 
the  Summary  Jurisdiction  Acts,  or  any  acts  therein  referred  to ; 

In  Scotland,  any  justice  or  justices  of  the  peace,  sheriff,  or  other 
magistrate,  to  the  proceedings  before  whom  for  the  trial  or  prosecu- 
tion of  any  offence,  or  for  the  recovery  of  any  penalty  under  any  act 
of  parliament,  tb!e  provisions  of  the  Summary  Jiiiisdiction  Acts  may 
be  applied. 

Home  OfBce        The  following  is  a  copy  of  tlie  Home  Office  Circular  to  In- 

Circiilflr  to 

Inspectors,—   spectors,  dated  the  2nd  December,  1872,  wMcli  is  valuaWe  as 
oonteuts  of.      furnishing  a  concise  abstract  of  the  practical  and  indispensable 
provisions  of  the  Coal  Mines  Regulation  Act : — 

The  act  requires  (sect.  57)  that  from  and  after  the  first  day  of  January, 
1873,  a  copy  of  this  abstract  shall  be  posted  up  at  yotu-  miae,  and  that  a 
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copy  tliereof  shall  be  gratuitously  supplied  by  you  to  any  person  employed    Chap.  XIII. 
in  or  about  your  mine, who  makes  application  for  tte  same.  Sect.  1. 

Owners,  agents,  and  managers  sbould  not  rely  exclusively  on  this 

abstract ;  in  order  to  ascertain  the  exact  nature  of  their  statutory  duties, 
they  will  find  it  indispensable  to  make  constant  reference  to  the  act  itself. 

I  may,  however,  call  your  attention  to  the  following  points : — 

1.  By  the  first  of  January  next  year  your  mine  must  be  under  charge  of  a 
certificated  manager  (sect.  26),  unless  the  average  daily  output  does  not 
exceed  twenty-five  tons,  or  less  than  thirty  persons  are  ordinarily  employed 
below  ground.  Any  application  for  a  certificate  of  service  (sect.  31)  should 
be  made  to  the  Secretary  of  State  immediately,  so  that  he  may  be  able  to 
grant  the  same  at  the  commencement  of  the  new  year.  Any  person  who 
has  acted  as  viewer  or  underviSwer  during  the  time  prescribed  by  the 
statute  may  apply  for  a  certificate  of  service ;  but  those  who  have  acted 
only  as  underlookers  or  underground  overmen  will  not  be  deemed  qualified 

to  receive  certificates  of  service.  ' 

Instructions  as  to  applications  for  a  certiB.cate  of  service,  or  for  exami- 
nation for  a  certificate  of  competency,,  and  information  as  to  the  appoint- 
ment of  boards  for  appoiating  examiners,  will  be  found  in  the  notice  issued 
by  the  Secretary  of  State,  copy  of  which  I  enclose. 

The  appointment  of  a  certificated  manager  should,  as  soon  as  it  is  made, 
be  notified  to  me,  togethet  with  his  nime  and  address. 

2.  Anew  set  of  special  rules  should  be  at  once  prepared,  and  it  will  be 
convenient  if  it  is  submitted  in  duplicate.  The  special  rules  must  not  be 
at'variance  with  any  of,  the  gefier'al  rules,  or  any  of  the  provisions  of  the 
act  {sect.  53). 

3.  In  the  case  of  a  new  mine  being  opened  special  riiles  must  be  posted 
up  for  fourteen  days,  together  with  a  printed  notice  specifying  that  any 
objection  to  such  rules,  on  the  ground  of  anything  contained  therein  or 
omitted  therefrom,  may  be  sent  by  any  person  employed  in  the  mine  to  the 
inspector  of  the  district  (at  the  address  stated  in  the  notice);  and  at  the 
expiration  of  fourteen  days  the  special  rules  must  be  forwarded  to  the 
inspector,  signed  by  the  person  sending  the  same,  together  with  a  certifi- 
cate that  such  rules  and  notice  have  been  posted  up  during  the  prescribed 
period. 

In  the  case  of  a  new  shaft  being'  added 'to  a  mine  the  special  rules  in 
force  at  the  mine  Tyill  apply  to  the  new  shaft. . . 

4.  Discontinued  or  abandoned  mines  must  be  securely  fenced  (sect.  41). 

5.  In  case  it  should  be  necessary,  applications  should  be.  made  in  due 
timp  to  the  Secretary  of  State  for  exemptions  from  the  weighing  provisions 
(sects.  17 — ;19),  and  fropi  the  provisions  as  to  double  shafts  (sects.  20 — 24). 

6.  I  enclose  forms  of  the  annual  returns  to  be  made  by  you,  namely, 
the  return  to  be  made  on  the  1st  of  January,  as  directed  by  sect.  69,  and 
the  return  to  be  made  on  or  before  the  1st  of  February  in  pursuance  of 
sect.  38.  In  the  year  1873,  the  January  return  will  not  be  required,  but 
the  Pebruary  return  must  be  filled  up  as  well  as  circumstances  willadmit, 
and  be  duly  forwarded  to  me. 

7.  T  also  enclose  a  forin  of  the  register  mentioned  in  sect.  13,  and  a  form 
of  the  certificate  o'f  school  attendance  mentioned  in  sect.  8. 

8.  The  directions  of  the  statute  as  to  notices  of  accidents  (sect.  39),  and 
as  to  notices  of  the  opening  or  abandonment  of  mines  or  of  change  of 
manager  or  ownership  (secti  40),  should  be  strictly  attended  to.  The  term 
"officers  of  any  incorporated  company  which  is  the  owner  of  a  mine,"  any 
change  as  to  whom  is  to  be  notified  under  sect.  40  (4),  means  the  secretary, 
.and  also  the  managing  director  (if  any),  or  the  manager  (if  any),  of  such 
company.  '  , 

9.  Dare  should  be  taken  to  keep  in  due  order  and  to  have  ready  at  the 
office  of  the  mine  for  production  to  the  inspector  certificate?  of  school 

'  attendance,  the  register  (sect..  13),  the,  plans  described  in  sect.  ,47,  and  the 
reports  mentioned  in  genetal  rules  2,  3,  6,  29  and  30. 
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CHiP.  XIII. 

^^"'"  ^'      Sect.  2.'-Metalliferotis  Mines  Regulation  Acts,  1872  and  1875. 

(1.)  Classes  of  Mines  within  the  Acts. 

(2.)  Employment  of  Women,  Toung  Persons,  and  Children. 

(3.)  Wages. 

(4.)  Eetums  and  Notices. 

(5.)  Inspection. 

(6.)  Arbitration. 

(7.)  Coroners'  Inquests. 

(8.)  General  and  Special  Rules — 

(a)  Ventilation. 

(b)  Grunpowder  and  Blasting. 

(c)  Man-holes. 

(d)  Shafts — and  Propping. 

(e)  Signalling. 

(f)  Steam-pressure,  &c.,  &c. 
(9.)  ApproTal  of  Special  Rules. 

(10.)  Penalties  for  Offences  against  the  Acts. 
(11.)  Interpretation  of  Terms. 

Metalliferous       Secondly. — The  Metalliferous  Mines  Eegulation  Act,  1872. 
l^tkTn  Act?''    This  act,  which  came  into  operation  on  the  1st  January,  1873, 
1872  and         applies  to  every  mine  other  than  a  mine  that  is  suhject  to  the 
Coal  Mines  Eegulation  Act,  1872  {h). 


(A.)  Employ- 
menf  of 


Persons,  and 
Children. 

(1.)  Below 
ground. 


(2.)  Above 
ground,  and 
generally. 


A.— Employment  of  Women,  Young  Persons  and 
Children. 

I. — Below  Gtkound. 

Females  of  every  age  are  excluded  from  working  below  ground ;  also 
males  under  tlie  age  of  12  years  (sect.  4). 

Boys  between  12  and  13  years  of  age,  and  otber  males  under  16  years, 
are  not  to  be  more  than  54  hours  per  week  below  ground  (sect.  5),  with, 
certain  definite  intervals  between  each  period  of  emplo3rm.ent  (sect.  5J ;  and 
the  week  is  to  be  calculated  from  Saturday  midnight  to  Saturday  midnight 
(sect.  5). 

II. — ^Above  Ground,  and  generally. 

No  ages  are  defined  or  ]imited  under  or  above  which  persons  of  either 
sex  may  or  may  not  work  above  ground,  or  any  limit  of  hours  fixed. 

The  owner  Or  agent  of  the  mine  is  to  keep  a  register,  showing  the  name, 
age,  residence  and  date  of  iirst  employment  of  all  boys  of  the  age  of  12 
and  under  the  age  of  13,  and  of  all  male  young  persons  of  the  age  of  13 
and  under  the  age  of  16  years  employed  in  the  mane  below  ground,  and  of 
all  women,  young  persons  and  children  employai  above  ground  in  connec- 
tion with  the  mine,  and  is  to  produce  the  same  register  to,  and  submit  it  to 
the  inspection  of,  the  district  mine  inspector  (sect.  6). 

And  whether  below  or  above  ground,  or  partly  below  and  partly  above 
ground,  no  person  under  18  years  of  age  is  to  have  charge  of  any  engine, 
windlass,  gin,  or  of  the  machinery,  ropes,  chains  or  tackle  connected  there- 
with, in  or  about  any  shaft  or  inclined  plane  or  level,  for  the  purpose  of 
taking  persons  up,  down  or  along  the  sanie;  and  if  the  engine,  &c.  is 
worked  by  an  animal,  then  the  driver  of  the  ardmal  is  not  to  be  under  the 
age  of  12  years,  the  person  in  charge  being  not  less  than  18  years  as  before 

(A)  See  distinction  contained  in  Home  Of&oe  Circular  of  28th  November,  1872, 
as  given  above  on  page  675. 
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(sect.  1);  and  a  contravention  of  any  of  these  provisions,  unless  in  bona    Chap.  XIII. 
fide  ignorance,  is  made  an  offence  against  the  act  (sect.  8).         "  Seoi.  2. 

B. — Wages. 

These  are  not  to  be  paid  in  or  about  any  public-house  or  place  of  enter-  (B.)  Wa^ei. 
tainment  (sect.  9);  and  every  contravention  of  this  section,  unless  in  bonli 
fide  ignorance,  is  made  an  offence  against  the  act  (sect.  9). 

C— Returns  and  Notices. 

By  the  Metajliferous  Mines  Act,  1875{i),  repealing  the  10th  (C.)  Setm-m 

section  of  the  Metalliferous  Mines  Act,  1873,  it  is  enacted  in 

effect  hy  the  2nd  section,  in  lieu  of  the  said  10th  section,  as 

follows : — 

From  and  after  the  commencement  of  this  act  (*•  e.  2nd  August,  1875), 
the  owner  or  agent  of  every  mine  to  which  the  act  applies  shall,  on  or 
before  the  1st  February  in  every  year,  send  to  the  district  mine-inspector 
for  the  Secretary  of  State  a  correct  return  for  the  year  ending  31st  De- 
cember then  last  preceding  of  the  quantity  in  statute  weight  of  the 
mineral  dressed,  and  of  the  undressed  mineral  which  has  been  sold,  treated 
or  used  during  that  year,  and  the  number  of  persons  ordinarily  employed 
in  or  about  such  mine,  distinguishiiig  those  below  and  above  ground,  and 
their  ages  and  classes ;  but  in  any  mine  where  not  more  than  12  persons 
are  employed  underground,  the  returns  specifying  the  quantity  of  minerals 
produced  shall  be  made  by  the  barmaster  or  other  local  officer,  if  any, 
employed  to  coEect  the  dues  or  royalty,  and  in  such  case  the  owner  or 
agent  shall  be  exempt  from  making  any  such  return. 

Excepting  in  its  10th  section,  the  Metalliferous  Mines  Act, 
1872  (commencing  as  already  stated  on  the  Ist  January,  1873) 
is  still  in  force,  and  further  provides  as  follows : — 

With  regard  to  accidents  occurring  in  any  mine,  the  act  provides  in  its 
11th  section  as  follows : 

Where  in  or  about  any  mine  to  which  this  act  applies,  whether 
above  or  below  ground,  either, 

(1.)  Loss  of  hfe  or  any  personal  injury  to  any  person  employed  in  or 
about  the  mine  occurs  by  reason  of  any  explosion  of  gas, 
powder,  or  of  any  steam  boUer ;  or 

(2.)  Loss  of  life  or  any  serious  personal  injury  to  any  person  employed 
in  or  about  the  mine  occurs  by  reason  of  any  accident  whatever, 
the  owner  or  agent  of  the  mine  shall,  within  twenty-four  hours  next 
after  the  explosion  or  accident,  send  notice  in  writing  of  the  explosion  or 
accident  and  of  the  loss  of  life  or  personal  injmy  occasioned  thereby, to 
the  inspector  of  the  district  on  behalf  of  the  Secretary  of  State,  and  shall 
specify  in  such  notice  the  character  of  the  explosion  or  accident,  and  the 
number  of  persons  killed  and  injured  respectively. 

Where  any  personal  injury,  of  which  notice  is  required  to  be  sent 
under  this  section,  results  in  the  death  of  the  person  injured,  notice  in 
writing  of  the  death  shall  be  sent  to  the  inspector  of  the  district  on  behalf 
of  the  Secretary  of  State  within  twenty-four  hours  after  such  death  comes  ' 
to  the  knowledge  of  the  owner  or  agent.  Every  owner  or  agent  who  fails 
to  act  in  comphance  with  this  section  shall  be  guilty  of  an  offence  against 
this  act. 

And  with, regard  to  the  opening,  abandonment,  and  re-opening  of  any 
shaft  of  a  mine  that  is  subject  to  the  act,  the  act  provides  in  its  12th 
section  as  follows : — In  any  of  the  foUowing  cases,  namely, 

(1.)  Where  any  working  is  commenced,  for  the  purpose  of  opening  a 
new  shaft  for  any  mine  to  which  this  act  apphes ; 

(2.)  Where  a  shaft  of  any  mine  to  which  this  act  applies  is  abandoned, 
or  the  working  thereof  discontinued ; 

(i)   38  &  39  Vict,  0.  39. 
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Chap.  XIII.        (3.)  Wliere  the  -working  of ^a  shaft  of  any  Tnine  to  wMch  this  act  applies 
Sect.  2.  is  recommenced  after  any  abandonment  or  discontinuance  for  a 

period  exceeding  two  months ;  or 

(4.)  Where  any  change  occurs  in  the  name  of,  or  in  the  name  of  the 
owner  or  agent  of,  a  mine  to  which  this  act  applies,  or  in  the 
officers  of  any  incorporated  company  which  is  the  owner  of  a 
mine  to  which  this  act  applies, 
the  owner  or  agent  of  such  mine  shall  give  notice  thereof  to  the  inspector 
of  the  district  within  two  months  after  such  commencement,  abandon- 
ment, discontinuance,  re-commencement,  or  change,  and  if  such  notice  is 
not  given,  the  owner  or  agent  shall  be  guilty  of  an  offence  against  this  act. 
Provided  that — • 

( 1 . )  This  section  shaU.  apply  only  to  any  working  or  mine  in  which  more 
than  twelve  persons  are  ordinarily  employed  below  ground ;  and 
(2.)  In  the  case  of  a  partnership  working  a  mine  within  the  Stannaries 
of  Devon  and  Cornwall,  if  notice  of  every  change  ia  the  purser 
of  the  partnership  is  sent  as  required  by  this  section,  notice  of  a 
change  in  the  members  of  such  partnership  need  not  be  sent  in 
pursuance  of  this  section. 
Eetum  to  be        Where  a  mine  has  been  or  is  abandoned,  or  has  ceased  or  ceases  to  be 
madeonaban-  worked,  the  owner  is  to  cause  the  top  of  the  shaft  and  any  side-entrance 
doument  of       from  the  surface  to  be  securely  fenced,  and  to  be  so  kept,  for  the  preven- 
""''®-  tion  of  accidents  (sect.  13) ;  the  section  not  applying  to  any  shaft  or  side- 

entrance  more  than  fifty  yards  from  a  place  of  pubHo  resort,  if  the  mine 
had  been  abandoned  or  had  ceased  working  before  the  1st  January,  1873, 
unless  it  is  notified  by  the  district  mine-inspector  to  be  specially  dangerous 
(sect.  13) ;  non-compliance  with  this  section  is  an  offence  against  the  act; 
moreover,  any  such  shaft  or  side-entrance  left  unfenced,  if  within  fifty 
yards  of  any  place  of  pubhc  resort,  is  made  a  nuisance  within  sect.  8  of 
the  Nuisances  Removal  Act  for  England,  1855,  as  amended  by  the  Sanitary 
Act,  1866  (sect.  13). 

And  when  any  mine  to  which  this  act  applies,  and  in  which  more  than 
twelve  persons  have  ordinarily  been  employed  below  ground,  is  abandoned, 
the  owner  of  such  mine,  at  the  time  of  such  abandonment,  shall,  within 
three  months  after  such  abandonment,  send  to  the  Secretary  of  State  an 
accurate  plan,  on  a  scale  of  two  chains  to  the  inch  at  the  least,  showing  the 
boundaries  of  the  workings  of  such  mine  up  to  the  time  of  abandonment, 
with  the  view  of  its  being  preserved  und.er  the  care  of  the  Secretary  of 
State ;  but  no  person  other  than  an  inspector  is  to  inspect  such  plan  or  to 
copy  it  within  the  next  ten  years  without  the  licence  of  the  Secretary  of 
State  (sect.  14). 
Non-compliance  with  the  section  is  an  offence  against  the  act. 


(D.) 

tion. 


D. — Inspection. 

Inspec-  The  Secretary  of  State  is  authorized  to  appoiat  fit  persons  to 
he  iaspectors,  and  to  salary  them,  and  to  assign  them  their 
duties;  and  in  particular  he  may  direct  any  inspector  under  the 
Coal  Mines  Regulation  Act,  1872  (hereinhefore  given  in  detail), 
to  he  an  inspector  under  this  present  act  as  well  (sect.  15) ;  but 
no  person  is  to  become  a  mine  inspector  who  is  (or  who  is  the 
partner  of)  a  land  agent,  mining  engineer,  manager,  viewer, 
agent,  or  valuer  of  mines,  or  mining  arbitrator,  or  otherwise 
connected  with  mines  (sect.  16) ;  and  an  inspector  duly  appointed 
is  to  have  the  following  powers,  that  is  to  say  (sect.  17) : — 

(1.)  To  make  such  examination  and  inquiry  as  may  be  necessary  to 
ascertain  whether  the  provisions  of  this  act  relating  to  matters 
above  ground  or  below  ground  are  oompUed  with  in  the  case  of 
any  mine  to  which  this  act  applies : 

(2.)  To  enter,  inspect,  and  examine  any  mine  to  which  this  act  applies, 
and  every  part  thereof,  at  all  reasonable  times  by  day  and 
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niglit,  but  so  as  not  to  impede  or  obstruct  the  working  of  the    Chap.  XIII. 
said  mine :_  >    _       _  Sect.  2. 

(3.)  To  examine-  into  and  make  inquiry  respecting  tlie  state  and  con-  

dition  of  any  mine  to  irliicli  t£is  act  applies,  or  any  part  thereof, 
and  tke  ventilation  of  the  mine,  and  the  sufficiency  of  the  special 
rules  for  the  time  being  in  force  in  the  mine,  and  all  matters  and 
things  connected  -with  or  relating  to  the  safety  of  the  persons 
employed  in  or  about  the  mine  or  any  mine  contiguous  thereto : 
(4.)  To  exercise  such  other  powers  as  may  be  necessary  for  carrying 

this  act  into  eflect. 
Every  person  who  wilfully  obstructs  any  inspector  in  the  execution  of 
his  duty  under  this  act,  and  every  owner,  agent,  and  manager  of  a  mine 
who  refuses  or  neglects  to  furnish  to  the  inspector  the  means  necessary 
for  making  any  entry,  inspection,  examination,  or  inquiry  under  this  act, 
in  relation  to  such  mine,  diallbe  guilty  of  an  oflence  against  this  act. 

And.  as  the  result  of  his  inspection  under  the  last-mentioned  powers,  if 
the  mine  inspector  should  have  found  anything  dangerous  or  defective  ia 
the  mine  (and  being  something  not  provided  for  by  the  present  act  or  any 
special  rule  (^)  thereunder,  and  the  danger  or  defect  being  such  as 
threatens  jbodily. injury),  then  he  is  to  give  notice  in  writing  to  the  mine- 
owner  or  his  agent  or  manager,  together  with  fuU  particulars  of  the  cause 
of  danger  and  of  the  defect,  and  to  require  same  to  be  remedied;  and 
failing  the  same  being  immediately  remedied,  he  is  to  report  the  matter  to 
the  Secretary  of  State,  to  whom  also  the  mine-owner  or  his  agent  or 
manager  is,  within  twenty  days  after  the  above-mentioned  notice,  to  send 
his  objection  (if  any)  to  remedying  the  defect  or  cause  of  danger,  after 
which  the  matter  is  to  be  determined  by  arbitration.  In  case  the  mine- 
owner,  his  agent  or  manager,  not  sending  any  such  objection  as  aforesaid, 
fails  to  remedy  the  evil,  or  sending  such  objection  as  aforesaid  fails  after 
award  made  against  him  to  remedy  the  evil,  he  is  guilty  of  an  offence 
again^  €!ie  act,  unless  he  has  used  reasoiiable  diligence '  in  the  mean- 
time to  remedy.tha.evil,  in  which  latter  case  proceedings  against  him  are 
to  be  adjourned  for  a  time.  His  duty  to  remedy  the  evil  in  question  is  to 
be  an  indemnity  :against  any  Habihty  under  contract,  if  the  acts  neces- 
sary to  be  done  should  amount  to  a  breach  of  contract  (sect.  18). 

Por  the  purpose  of  assisting  the  inspector  iii  making  the  required  in- 
spections an  accurate  plan  of  the  worlangs  of  the  niine  up  to  six  months 
previously  is.  always  to,  be  kept  in  the  ofB.ce  at  the  inine,  and  is  to  be  pro- 
duced to  the  inspector  and  to  be  completed  by  pencillings  or  other  marks 
showing  the  workings  up  to  date  of  inspection;  but  the  inspector  is  not 
to  take  any  copy  of  the  plan  (sect.  19).  Fafliire  to  keep  and  produce  an 
accurate  plan  is  an  ofiehce  against  the  act  (sect.  19). 

Every  inspector  is  to  render  to  the  Secretary  of  State  a  general  report 
of  his  proceedings  for  the  preceding  year,  and  also  (if  required  so  to  do) 
a  special  report  in  case  any  accident  causing  death  or  personal  injury 
has  occurred  (sect.  20). 

E.— Arbitrations. 

The  21st  section  of  the  act  makes  the  following  provisions  for  (e.)  Ariitra- 
arhitrations  under  the  act,  viz. : —  *"'"*• 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be  the 

owner  or  agent  of  the  mine  on  the  one  hand,  and  an  inspector  of 

mines  on  behalf  of  the  Secretary  of  State  on  the  other : 
(2.)  •  Each  of  the  parties  to  the  arbitration  may,  within  twenty-one  days 

after  the  date  of  the  reference,  appoint  an  arbitrator : 
(3.)  No  person  shall  act  as  arbitrator  or  umpire  under  this  act  who  is 

employed  in  or  in  the  management  of  or  is  interested  in  the 

mine  to  which  the  arbitration  relates : 
(4.)  The  appointinent.  of  an  arbitrator  under  this  section  shall  be  in 

writing,  and  notice  of  the  appointment  shall  be  forthwith  sent 

{k)  "Special  rule"  is  hereinhefore  explained,  see  p.  688;  and  see  also 
■page  699,  infra. 
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Chap.  XIII.  to  the  otter  party  to  the  arbitration,  and  siall  not  be  revoked 

Sect.  2.  '  'without  the  consent  of  such  other  party  : 

(5.)  The  death,  removal  or  other  change  in  any  of  the  parties  to  the 

arbi^ation  shall  not  afiect  the  proceedings  imder  this  section : 

(6.)  If  within  the  said  twenty-one  days  either  of  the  parties  faU  to 
appoint  an  arbitrator,  the  arbitrator  appointed  by  the  other 
party  may  proceed  to  hear  and  determine  the  matter  in  difference, 
and  in  such  case  the  award  of  the  single  arbitrator  shall  be 
final: 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed  by 
either  party  die  or  become  incapable  to  act,  or  for  fourteen  days 
refuse  or  neglect  to  act,  the  party  by  whom  such  arbitrator  was 
appointed  may  appoint  some  other  person  to  act  in  his  place;  and 
if  he  fail  to  do  so  within  fourteen  days  after  notice  in  writing  from 
the  other  party  for  that  purpose,  the  remaining  arbitrator  may 
proceed  to  hear  and  determine  the  matters  in  difference,  and  in 
such  case  the  award  of  such  single  arbitrator  shall  be  final : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  empowered 
to  act  singly,  upon  one  of  the  parties  failing  to  appoint,  the 
party  so  failing  may,  before  the  single  arbitrator  has  actually 
proceeded  in  the  arbitration,  appoint  an  arbitrator,  who  shall  then 
act  as  if  no  failure  had  been  made  : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  appointed  or  within 
such  extended  time  (if  any)  as  may  have  been  appointed  for  that 
purpose  by  both  arbitrators  under  their  hands,  the  matter  in 
difference  shall  be  determined  by  the  umpire  appointed  as  herein- 
after mentioned : 

(10.)  The  arbitrators,  before  they  enter  upon  the  matters  referred  to 
them,  shall  appoint  by  writing  under  their  hands  an  umpire  to 
decide  on  points  on  which  they  may  differ : 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  he  has  made 
his  award,  or  refuses  to  make  his  award  within  a  reasonable  time 
after  the  matter  has  been  brought  within  his  cognizance,  the 
persons  or  person  who  appointed  such  umpire  shall  forthwith 
appoint  anoflier  umpire  in  his  place : 

(12.)  If  tiie  arbitrators  fail  or  refuse  or  for  seven  days  after  the  request 
of  either  party  neglect  to  appoint  an  umpire,  then  on  the  appli- 
cation of  either  party  an  umpire  shall  be  appointed  by  the 
chairman  of  the  general  or  quarter  sessions  of  the  peace  within 
the  jurisdiction  of  which  the  mine  is  situate  : 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to  him  shall 
be  final : 

(14.)  If  a  single  arbitrator  fail  to  make  his  award  within  twenty-one 
days  after  the  day  on  which  he  was  appointed,  the  party  who 
appointed  him  may  appoint  another  arbitrator  to  act  in  his 
place. 

(15.)  The  arbitrators  and  their  umpire,  or  any  of  them,  may  examine  the 
parties  and  their  witnesses  on  oath ;  they  may  also  consult  any 
counsel,  engineer,  or  scientific  person  whom  they  may  tbinlr  it 
expedient  to  consult : 

(16.)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for  his 
services  shall  be  fixed  by  the  Secretary  of  State,  and  together 
with  the  costs  of  the  arbitration  and  award  shall  be  paid  by  the 
parties  or  one  of  them  according  as  the  award  may  direct.  Such 
costs  may  be  taxed  by  a  master  of  one  of  the  superior  courts, 
who,  on  the  written  application  of  either  of  the  parties,  shall 
ascertain  and  certify  tiie  proper  amount  of  such  costs.  The 
amount,  if  any,  payable  by  the  Secretary  of  State  shall  be  paid 
as  part  of  the  expenses  of  inspectors  under  this  act.  The  amount, 
if  any,  payable  by  the  owner  or  agent  may  in  lie  event  of  non- 
payment be  recovered  in  the  same  manner  as  penalties  under  this 
act: 

(17.)  Every  person  who  is  appointed  as  arbitrator  or  umpire  under  this 
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section  shall  1)6  a  practical  mining  engineer,  or  a  person  aoous-    Chap.  XIII. 
tomed  to  the  working  of  mines,  but  wlien  an  award  has  been        Sect.  2. 

made  under  this  section  the  arbitrator  or  umpire  who  made  the   

same  shall  be  deemed  to  have  been  duly  qualified  as  provided  by 
this  section. 

F. — Coroners'  Inquests. 

With  respect  to  coroners,  the  22nd  section  of  the  act  pro-  (F-)  Coroners' 
vides  that  they  may  hold  inquests  on  the  bodies  of  persons 
whose  death  may  have  heen  caused,  or  appear  to  have  been 
caused,  by  explosions  or  accidents  in  mines  that  are  subject  to 
the  act ;  and  its  provisions  are  briefly  to  this  effect,  viz. : — ^A 
mine-inspector  is  to  be  present  at  the  inquest,  otherwise  the 
coroner  must  adjourn  same ;  the  inspector  is  to  receive  four 
days'  written  notice  of  an  adjourned  inquest,  but  the  coroner  may 
before  adjourning  take  evidence  to  identify  the  body  and  then 
order  its  interment;  if  only  one  death  has  resulted  from  the 
accident,  the  coroner,  upon  giving  forty-eight  hours'  notice  to 
the  inspector,  may  proceed  with  the  iaquest  in  his  absence ;  the 
inspector,  subject  to  the  ruling  of  the  coroner,  may  examine 
any  witness  at  the  inquest ;  when  the  evidence  given  at  the 
iaquest  discloses  any  neglect  or  defect  that  contributed  to  the 
accident,  the  coroner  is  to  report  same  to  the  inspector  if  he  was 
not  present;  no  person  interested  in  the  mine  is  to  be  em- 
panelled on  the  jury. 

G. — ^Bules,  General  and  Special. 

The  following  are  the  general  rules,  which  by  the  23rd  section  (G.)  Zuiea— 
of  the  act  are  directed  to  be  observed,  so  far  as  may  be  practi-  g^l^}  "^'^ 
cable  in  all  mines  subject  to  the  act,  viz., — 

1.  An  adequate  amount  of  ventilation  shall  be  constantly  produced  in  Ventilation, 
every  mine  to  such  an  extent  that  the  shafts,  winzes,  sumps,   levels, 
underground  stables,  and  working  places  of  such  mine,  and  the  travelling 

roads  to  and  from  such  working  places^  shall  be  in  a  fit  state  for  working 
and  passing  therein. 

2.  Gunpowder  or  other  explosive  or  inflammable  substance  shall  only  Gunpowder 
be  used  underground  in  the  mine  as  foUows : —  and  blasting. 

It  shall  not  be  stored  in  the  mine : 

It  shall  not  be  taken  into  the  mine,  except  in  a  case  or  canister  con- 
taimng  not  more  than  four  pounds : 

(c)  A  workman  shall  not  have  in  use  at  one  time  in  any  one  place  more 

than  one  of  such  cases  or  canisters : 

(d)  In  charging  holes  for  blasting,  except  in  mines  excepted  from  the 

operation  of  this  section  by  the  Secretary  of  State,  an  iron  or 
steel  pricker  shall  not  be  used,  and  a  person  shall  not  have  in 
his  possession  in  the  mine  underground  any  iron  or  steel  pricker; 
and  an  iron  or  steel  tamping  rod  shaU  not  be  used  for  ramming 
either  the  wadding  or  the  first  part  of  the  tamping  or  stemming 
on  the  powder : 

(e)  A  charge  of  powder  which  has  missed  fire  shall  not  be  unrammed. 

3.  Every  underground  plane  on  which  persons  travel  which  is  self-  Man-holes  in 
acting,  or  worked  by  an  engine,  windlass,  or  gin,  shall  be  provided  (if  seK-aotlng  or 
exceeding  thirty  yards  in  length)  with  some  proper  means  of  signalling  engine  planes. 
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Chap.  XIII. 
Sect.  2. 

Spaces  in 
horse  roads. 


Keeping 
spaces  clear. 

Penoiag  of  old 
shafts. 


Fencing  of 
entrances  to 
shafts. 

Securing  of 
shafts. 
Division  of 
shaft. 


Signalling. 


Cover  over- 
head. 


Chains. 


Slipping  of 
rope  on  drum. 

Break. 


Inclination  of 
ladders. 


Dressing- 
room. 


between  tlie  stopping  places  andtlie  end  of  tlie  plane,  and  shall  be  pro- 
vided in  every  case,  at  intervals  of  not  more  flian  twenty  yards,  with 
sufficient  man-holes  for  places  of  refuge. 

4.  Every  road  on  which  persons  travel  underground,  where  the  pro- 
duce of  the  mine  in  transit  exceeds  ten  tons  in  any  one  hour  over  any 
part  thereof,  and  where  the  load  is  drawn  by  a  horse  or  other  animal, 
shall  be  provided,  at  intervals  of  not  more  than  one  hundred  yards,  with 
sufficient  spaces  for  places  of  refuge,  each  of  which  spaces  shall  be  of  suf- 
ficient length,  and  of  at  least  three  feet  in  width  between  the  waggons 
running  on  the  tramroad  and  the  side  of  the  road ;  and  the  Secretary  of 
State  may,  if  he  see  fit,  require  the  inspector  to  certify  whether  the  pro- 
duce of  the  mine  in  transit  on  the  road  aforesaid  does  or  does  not  ordi- 
narily exceed  the  weight  aforesaid. 

5.  Every  man-hole  and  space  for  a  place  of  refuge  shall  be  constantly 
kept  clear,  and  no  person  shall  place  anything  in  a  man-hole  or  such 
space  so  as  to  prevent  access  thereto. 

6.  The  top  of  every  shaft  which  was  opened  before  the  commencement 
of  the  actual  working  for  the  tune  being  of  the  mine  and  has  not  been  used 
during  such  actual  working  shall,  if  so  required  in  writing  by  the  inspector 
of  the  district,  be  securely  fenced,  and  the  top  of  every  other  shaft  which 
for  the  time  being  is  out  of  use,  or  used  only  as  an  air-shaft,  shall  be 
securely  fenced. 

7.  The  top  and  all  entrances  between  the  top  and  bottom  of  every  work- 
ing or  pumping  shaft  shall  be  properly  fenced,  but  this  shall  not  be  taken 
to  forbid  the  temporary  removal  of  the  fence  for  the  purpose  of  repairs  or 
other  operations,  if  proper  precautions  are  used. 

8.  'Where  the  natural  strata  are  not  safe,  every  working  or  pumping 
shaft  shall  be  securely  cased,  lined,  or  otherwise  made  secure. 

9.  Where  one  portion  of  a  shaft  is  used  for  the  ascent  and  descent  of 
persons  by  ladders  or  a  man-engine,  and  another  portion  of  the  same  shaft 
is  used  for  raising  the  material  gotten  in  the  mine,  the  first-mentioned 
portion  shall  be  cased  or  otherwise  securely  fenced  offl  from  the  last-men- 
tioned portion. 

10.  Every  working  shaft  in  which  persons  are  raised  shall,  if  exceeding 
fifty  yards  m  depth,  and  not  exempted  in  writing  by  the  inspector  of  the 
district,  be  provided  "with  guides  and  some  proper  means  of  communicating 
distinct  and  definite  signals  from  the  bottom  of  the  shaft  and  from  every 
entrance  for  the  time  being  in  work  between  the  surface  and  the  hoUam 
of  the  shaft  to  the  surface,  and  from  the  surface  to  the  bottom  of  the  shaft 
and  to  every  entrance  for  the  time  being  in  work  between  the  surface  and 
the  bottom  of  the  shaft. 

11.  A  sufficient  cover  overhead  shall  be  used  when  lowering  or  raising 
persons  in  every  working  shaft,  except  where  it  is  worked  by  a  windlass, 
or  where  the  person  is  employed  about  the  pump  or  some  -work  of  repair 
in  the  shaft,  or  where  a  written  exemption  is  given  by  the  inspector  of  the 
district. 

12.  A  single  linked  chain  shall  not  be  used  for  lowering  or  raising  per- 
sons in  any  working  shaft  or  plane,  except  for  the  short  coupling  chain 
attached  to  the  cage  or  load. 

13.  There  shall  be  on  the  drum  of  every  machine  used  for  lowering  or 
raising  persons  such  flanges  or  horns,  and  also  if  the  drum  is  conical,  such 
other  appliances,  as  may  be  sufficien"t  to  prevent  the  rope  from  slipping. 

14.  There  shall  be  attached  to  every  machine  worked  by  steam,  water, 
or  mechanical  power,  and  used  for  lowering  or  raising  persons,  an  adequate 
break,  and  also  a  proper  indicator  (in  addition  to  any  mark  on  the  rope) 
which  shows  to  the  person  who  works  the  machine  the  position  of  the  cage 
or  load  in  the  shaft. 

15.  A  ladder  permanently  used  for  the  ascent  or  descent  of  persons  in 
a  mine  shall  not  be  fixed  in  a  vertical  or  overhanging  position,  and  shall 
be  inclined  at  the  most  convenient  angle  which  the  space  in  which  the 
ladder  is  fixed  allows,  and  every  such  ladder  shall  have  substantial  plat- 
forms at  intervals  of  not  more  than  twenty  yards. 

16.  If  more  than  twelve  persons  are  ordinarily  employed  in  the  mine 
below  ground,  sufficient  accommodation  shaU  be  provided  above  ground 
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near  the  principal  entrance  of  the  mine,  and  not  in  the  engine-house  or  Chap.  XIII. 

boiler-house,  for  enabKng  the  persons  employed  in  the  mine  to  convs-  Sect.  2. 
niently  dry  and  change  their  dresses. 


17.  Every  fly-wheel  and  all  exposed  and  dangerous  parts  of  the  ma-  Penoiug 
chinery  used  in  or  about  the  mine  shall  be  and  be  kept  securely  fenced.       machinery. 

18.  Every  steam-boiler  shall  be  provided  with  a  proper  steam-gauge  G-auo-es  to 
and  water-gauge,  to  show  respectively  the  pressure  of  steam  and  the  boilers  and 
height  of  water  in  the  boiler,  and  with  a  proper  safety  valve.  safety  valve. 

19.  No  person   shaE  wilfully  damage,  or  without  proper   authority  'W'ilfiil 
remove  or  render  useless,  any  fencing,  casing,  lining,  guide,  means  of  damage. 
signaUing,  cover,  chaia,  flange,  horn,  break,  indicator,  ladder,  platform, 
steam-gauge,  water-gauge,  safety  valve,  or  other  appliance  or  thing  pro- 
vided in  any  mine  in  compliance  with  this  act. 

Every  person  who  contravenes  or  does  not  comply  with  any  of  the 
general  rules  in  this  section  shall  be  guilty  of  an  offence  against  this  act, 
and  in  the  event  of  any  contravention  of  or  non-compliance  with  any  of 
the  said  general  rules  m  the  case  of  any  mine  to  which  this  act  applies, 
by  any  person  whomsoever,  being  proved,  the  owner  and  agent  of  such 
mine  shall  each  be  guilty  of  an  offence  against  this  act,  unless  he  proves 
that  he  had  taken  all  reasonable  means  by  publishing  and  to  the  best  of 
his  power  enforcing  the  said  rules  as  regulations  for  the  working  of  the 
mine  to  prevent  such  contravention  or  non-compliance. 

In  addition  to  the  above-stated  general  rules,  there  are  also  to 
he  established  under  sect.  24  of  the  act, — 

In  every  mine  that  is  subject  to  the  act  such  rules  (in  the  act  called  Special  rules. 
special  rules)  for  the  management  of  the  mine,  as  under  the  particular  state 
and  circumstances  of  the  mine  appear  best  calculated  to  prevent  dangerous 
accidents,  and  to  provide  for  the  safety  and  discipline  of  the  employes;  the 
inspector  is  to  sign  these  special  rules,  and  they  are  to  be  obligatory  in  the 
mine,  a  breach  of  which  is  an  offence  against  the  act.  And  by  sect.  25,  any 
person  employed  in  the  mine  may  send  an  objection  or  objections  to  the 
special  rules;  .and  after  a  fortnight  the  rules  and  the  objection  or  objec- 
tions to  them  are  to  be  transmitted  to  the  district  mine-inspector,  and  by 
him  to  be  transmitted  to  the  Secretary  of  State,  who  may  disapprove  same 
within  forty  days  after  receipt  thereof  by  the  inspector;  and  failing  such 
disapproval,  the  proposed  special  rules  shall  be  established.  In  case  the 
Secretary  of  State  objects  to  the  rules,  or  any  of  them,  he  may  propose  to 
the  mine-owner  or  his  agent  any  modifications  in  them,  and  such  modifi- 
cations, if  not  objected  to  within  twenty  days,  become  part  and  parcel  of 
the  rules;  but  if  the  modifications  are  objected  to,  then  the  matter  is  left 
to  arbitration  (sect.  26).  Either  the  Secretary  of  State  or  the  mine-owner 
or  his  agent  may  subsequently  propose  to  the  other  of  them  amendments 
in  the  special  rules  that  have  been  established  (sect.  27).  And  for  the 
purpose  of  making  fully  known  the  special  rules  and  the  provisions  of  the 
act  to  the  employes  of  the  mine,  an  abstract  of  the  act  and  a  full  copy  of 
the  special  rules  are  to  be  published  in  the  following  manner: — 

By  the  mine-owner  or  his  agent  posting  up  (and  renewing  when  de- 
faced) in  a  convenient  place  at  or  near  the  mine  the  said  abstract  and 
copy,  with  the  inspector's  name  and  address  and  the  name  of  the  mine- 
owner  or  of  his  agent  annexed  thereto;  and  also  further  supplying  a 
gratis  copy  thereof  to  each  employ!,  keeping  distinct  the  special  rules 
from  any  rules  depending  only  on  the  contract  (if  any)  which  may  exist 
between  the  employer  and  the  employed  (sect.  28). 

Defacing  the  rules  is  an  offence  against  the  act  (sect.  29),  as  is  also  any 
non-complianoe  with  sect.  28  (sect.  28). 

A  copy  of  the  rules  certified  by  the  district  mine-inspector  is  made 
evidence  (sect.  30). 

H.— Penalties. 

Sections  31  to  38,  inclusive,  of  the  act  deal  with  the  penalties  (H.)  Penalties. 
for  ofEences  against  the  act.     Every  person  so  offending  incurs 
a  penalty  not  exceeding  (if  an  owner  or  agent)  201.,  and  (if  not 
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Chap.  XIII.    an  Owner  or  agent)  21,  for  eaeli  offence:  and  in  case  the  mine- 

Seot  2  .  . 
U —  mspector  has  given  written  notice  of  the  offence,  a  further 

penalty  not  exceeding  1^.  for  every  day  that  the  offence  con- 
tinues (sect.  31) ;  and  if  the  offence  is  some  wilful  act  tending 
to  cause  a  dangerous  accident  or  a  serious  personal  injury, 
or  to  endanger  the  safety  of  the  employes,  then  there  is  a 
further  penalty  of  imprisonment  with  or  without  hard  labour 
for  a  period  not  exceeding  three  months  (sect.  32).  A  right  of 
appeal  to  the  next  general  or  quarter  sessions  is  given  within 
seven  days  against  any  conviction  adjudging  imprisonment  or 
adjudging  half  the  maximum  fine  (sect.  32).  The  Court  of 
first  instance  is  a  Court  of  summary  jurisdiction  for  all  offences 
against  the  act  (sect.  33).  Every  proceeding  under  the  act  is 
to  be  commenced  within  three  months  after  the  offence  is  com- 
mitted (sect.  34).  In  the  case  of  any  proceeding  against  the 
owner  or  agent,  the  prosecutor  is  to  be  the  mine-inspector  or 
(but  only  with  the  consent  of  the  Secretary  of  State)  any  other 
person  (sect.  35).  Proceedings  under  the  act  are  only  an  alter- 
native; and  so  long  as  the  same  offence  is  not  twice  prosecuted, 
proceedings  may  be  taken  under  any  other  act  against  the 
offender  (sect.  37).  The  penalties  are  either  to  be  paid  into  her 
Majesty's  Exchequer,  or  (in  the  discretion  of  the  Secretary  of 
State)  are  to  be  distributed  among  the  sufferers  or  their  families 
being  innocent  of  the  offence  (sect.  38). 

I. — Interpretation  of  Terms.    (Sect  41.) 

(I.)  Interpre-    The  term  "  mine"  includes  every  shaft  in  tlie  course  of  being  snnk,  and  every 

tation  of  level  and  inclined  plane  in  the  course  of  being  driven  for  commencing 

^^^^^-  or  opening  any  mine,  or  for  searching  for  or  proving  minerals,  and 

all  the  shafts,  levels,  planes,  works,  machinery,  tramways  and  si  flings, 

both  below  ground  and  above  ground,  in  and  adjacent  to  a  mine,  and 

any  such  shaft,  level  and  inclined  plane,  and  belonging  to  the  mine : 

The  term  "  shaft"  includes  pit: 

The  term  "plan"  includes  a  map  and  section  and  a  correct  copy  or  tracing 
of  any  original  plan  as  so  defined : 

The  term  "owner,"  when  used  in  relation  to  any  mine, means  any  person 
or  body  corporate  who  is  the  immediate  proprietor,  or  lessee,  or  occu- 
pier of  any  mine,  or  of  any  part  thereof,  and  does  not  include  a  person 
or  body  corporate  who  merely  receives  a  royalty,  rent  or  fine  from  a 
mine,  or  is  merely  the  proprietor  of  a  mine,  subject  to  any  lease, 
grant  or  licence  for  the  working  thereof,  or  is  merely  the  owner  of  the 
soil  and  not  interested  in  the  minerals  of  the  mines: 

The  term  "qgent,"  -svhen  used  in  relation  to  any  mine,  means  any 
person  having,  on  behalf  of  the  owner,  care  or  direction  of  any  mine 
or  any  part  thereof : 

The  term  "Secretary  of  State"  means  one  of  her  Majesty's  principal 
secretaries  of  state : 

The  term  "  Summary  Jurisdiction  Acts  "  means  as  foUows : — 
As  to  England,  the  act  of  the  session  of  the  eleventh  and  twelfth  years 
of  the  reign  of  her  present  Majesty,  chapter  forty-three,  intituled, 
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"An  Act  to  facilitate  performance  of  the  duties  of  Justices  of  the    Chap.  XIII. 
Peace  out  of  Sessions  ■witHn  England  and  Wales  mth  respect  to        Sect.  2. 

Summary  Convictions  and  Orders, "  with,  any  acts  amending  the  same :    

As  to  Scotland,  "  The  Summary  Procedure  Act,  1864  " : 
As  to  Ireland,  within  the  police  district  of  DubUn  metropolis,  the  acts 
regulating  the  powers  and  duties  of  justices  of  the  peace  for  such 
district,  or  of  the  police  of  such  district ;  and  elsewhere,  "The  Petty 
Sessions  (Ireland)  Act,.  1851,"  and  any  Act  amending  the  same : 

The  term  "Court  of  Summary  Jurisdiction "  means — 
In  England  and  Ireland,  any  justice  or  justices  of  the  peace,  metropo- 
litan police  magistrate,  stipendiary  or  other  magistrate,  or  officer,  by 
whatever  name  called,  to  whom  jurisdiction  is  given  by  the  Summary 
Jurisdiction  Acts  or  any  acts  therein  referred  to : 
In  Scotland,  any  justice  or  justices  of  the  peace,  sheriff,  or  other 
magistrate  to  the  proceedings  before  whom  for  the  trial  or  prosecution 
of  any  offence,  or  for  the  recovery  of  any  penalty  under  any  act  of 
parliament,  the  provisions  of  the  Summary  Jurisdiction  Acts  may  be 
applied. 
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CHAPTER  XIY. 

THE  COAL  TRADE  AND  MINERAL  STATISTICS 
GENERALLY. 

Sect.  1. — Tlie  Coal  Trade. 
Sect.  2.  -Mineral  Statistics. 


'Sect.  1. — The  Coal  Trade. 

(1.)  The  Sea-Oarriage  and  Eetail  Trade. 

(2.)  The  London  Coal  Exchange. 

(3.)  Contracts  by  and  with  Master-Miners  for  Coal  and 
Iron. 

(4.)  Contracts  ivith  Railway  and  Canal  Companies  for  car- 
riage of  Coal  and  Iron, — together  with  the  Law  of  Undue 
Preferences,  imder  Railway  and  Canal  Traffic  Act,  1854, 
and  Regulation  of  Railways  Act,  1873. 

(5.)  Provincial  Coal  Trade. 

SEA-CAHEiAaE  Vakious  legislative  measures  have  from  time  to  time  teen 
^toRetail      adopted  upon  this  suhjeot,  and  it  may  be  proper  to  give  some 

account  of  those  now  in  operation. 

(1.)  Measur-        AH  keels,  boats,  waggons,  wains,  carts,  and  other  carriages, 

S|  of  keels, "  T^sed  for  the  conveying  of  coals  in  any  of  the  ports,  may  be 

^°-  admeasured  by  commissioners  appointed  for  the  purpose ;  and 

if  the  marks  made  by  them  shall  be  removed  or  altered,  every 

person  privy  to  the  doing  of  it  is  liable,  on  conviction  before  a 

justice,  to  a  penalty  of  ten  pounds  (a). 

All  the  above  articles  are  to  be  re-admeasuxed  and  marked,  if 

the  marks  have  been  defaced  by  repairs  or  otherwise,  under  the 

penalty  of  the  forfeiture  thereof,  and  of  the  coals  in  them.    And 

any  person  wilfully  defacing  the  marks  is  liable  to  a  penalty  of 

not  more  than  five  pounds,  nor  less  than  forty  shillings  (6). 

(2.)  Fixing  By  statute  17  Geo.  2,  c.  35,  s.  1,  any  three  justices  of  the 

coals  ^m^  °*  peace  of  the  several  coimties  in  England  and  Wales  and  Ber- 

porte'd  else-     wick-upon-Tweed,  are  empowered  to  set  the  prices  of  aU  coals 

Sto  ThamM    brought  by  sea  to  aU  places,  except  into  the  river  Thames,  and 

hasin.  gold  by  retail,  allowing  a  competent  profit  to  the  retailer,  beyond 

the  price  paid  by  him  to  the  importer,  and  the  ordinary  charges. 

If  any  engrosser  or  retailer  of  such  coals  shall  refuse  so  to  sell, 

(a)  30  Cha.  2,  st.  1,  c.  8 ;  6  &  7  Will.  3,  c.  10;  U  Geo.  2,  c.  16;  15  Geo.  3, 
c.  27.  >  .  . 

(J)  31  Geo.  3,  0.  36,  ss.  1,  4. 
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the  justices  may  empower  persons  to  enter  into  any  wliarf  or  Chap.  XIV. 
store  place,  and  cause  the  coals  to  be  sold  at  the  rates  filed,  ^ 
rendering  the  amount  to, the  owner  after  deducting  the  neces- 
sary charges.  If  an  action  be  brought  against  any  such  justice 
or  person,  the  defendant  may  plead  the  general  issue ;  and  if 
the  verdict  be  found  for  him,  or  in  case  of  a  nonsuit,  he  may 
recover  damages  and  treble  costs  of  suit.  But  no  person  in- 
terested in  any  wharf  for  the  sale  of  coals,  or  trading  in  coals, 
not  for  his  own  private  use,  shaU.  be  concerned  in  setting  the 
price  (c). 

By  statute  5  &  6  Will.  4,  c.  63,  s.  9,  it  was  enacted,  that  all  (3.)  ■Weighing 
coals,  slack,  culm  and  cannel  of  every  description  should  be  sold  g^jg  thereof. 
by  weight,  and  not  by  measure,  under  a  penalty  upon  the  seller 
of  forty  shillings  for  every  sale  by  measure.  . 

In  1836,  an  act  was  passed  for  repealing  many  provisions  (*■)  Coal 
respecting  the  coal  trade.  Great  anxiety  had  been,  at  various  fij  their  owu 
times,  shown  by  the  legislature  ia  preventing  any  improper  price  with 
advance  in  the  price  of  coals.  With  this  view,  it  had  been  owner,— 6 &7 
enacted  by  the  statute  9  Anne,  c.  28,  that  aU  agreements  between  ""^•*'  "■  i"^- 
persons  engaged  in  the  coal  trade  for  restraining  any  persons 
.  from  freely  selling  their  coals  should  be  illegal,  and  penalties  of 
various  amounts  were  imposed  upon  persons  offending  against 
this  provision.  In  1730,  another  act  was  passed,  4  Greo.  2,  c.  30, 
declaring  it  illegal  for  the  owners  or  masters  of  any  vessel 
engaged  in  the  trade,  to  keep  turn  in  the  delivery  of  their  coals 
in  the  river  Thames,  and  also  imposing  penalties  upon  the 
offenders.  In  1787,  another  act  was  passed,  28  Greo.  3,  c,  53, 
by  which,  with '  the  appearance  of  indemnifying  persons  who 
might  have  incurred  penalties  under  the  former  acts,  it  was 
enacted,  that  any  number  of  persons  united  in  covenants  or 
partnerships,  consisting  of  more  than  five  persons,  for  purchasing 
coals  for  sale,  or  for  making  regulations  in  carrying  on  the 
trade,  should  be  deemed  xmlawful  combinations  to  advance  the 
price  of  coals,  and  persons  concerned  in  them  were  made  liable 
to  be  punished  by  indictment  or  information.  It  came  after- 
wards to  be  considered,  however,  that  these  provisions  interfered 
with  the  free  and  open  trade  in  coals,  and  prevented  the  em- 
ployment of  large  joint  capital  in  the  trade,  afld  that  they 
proved  quite  inadequate  to  meet  the  purposes  contemplated  by 
the  legislature;  and  on  these  grounds  they  were,  therefore,  all 
repealed  by  the  statute  6  &  7  Will.  4,  c.  109,  which  leaves  the 
price  .at  which  coial  agents  may  purchase  coals  from  the  colliery 
proprietor  to  be  regulated  entirely  by  the  laws  of  supply  and 
(e)  17  Geo.  2,  u.  35,  ss.  1,  2. 
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Chap.  XIV.    demand,  or  by  whatever  bargain  the  contracting  parties  succeed 

— in  making  with  each  other.     And,   semhle,  all  other  people 

engaged  in  the  coal  trade  may  freely  contract  as  to  prices. 


The  Coai,  In  1831,  an  important  act  was  passed  for  regulating  the  Tend 

London,—'      ^'^^  deKvery  of  coals  in  London  and  within  twenty-five  miles 
ITS  CoNSTmr-  fj-om  the  Greneral  Post  Office  (d).     By  this  act,  which  repealed 

TION  AND  Ee-  .  •        •         T       1  1     il      J.    il_       n       1 

aOTATioNs,—  a  great  many  previous  enactments,  it  is  declared,  that  the  Ooai 
o.'re^^'al)*'  Esichange  shall  be  vested  in  the  mayor,  commonalty  and 
citizens  of  the  city  of  London  for  the  purposes  of  the  act,  and 
shall  be  an  open  and  public  market  for  the  sale  of  coals  (e). 

The  act  then  provides  for  the  appointment  of  clerks  and 
officers  by  the  common  council  of  London,  and,  if  necessary,  for 
the  removal  and  enlargement  of  the  market  place  (/) .  A  duty 
of  one  penny  per  ton  upon  coals,  culm  and  cinders  in  every  ship 
coming  westward  of  Ghravesend,  may  be  demanded  from  every 
master,  for  defraying  the  necessary  expenses  which  may  be 
incurred  in  the  execution  of  the  act,  which  duty  is  to  cease  as 
often  as  provision  has  been  made  for  defraying  the  current 
expenses  {g). 

The  Court  of  the  Lord  Mayor  and  Aldermen  may  make  and 
alter  bye-laws  for  the  management  of  the  market,  and  all  things 
belonging  to  it,  and  fix  penalties,  not  exceeding  5^.,  for  the 
breach  of  any  such  laws.  These  laws  are  to  be  approved  of  by 
the  Lord  Chancellor  or  one  or  more  of  the  Judges  of  the  Courts 
of  Common  Law,  and  they  cannot  be  approved  of  imless  seven 
days'  previous  notice  in  the  Gazette  has  been  given  of  the  inten- 
tion to  make,  alter  or  repeal  any  such  rules.  All  bye-laws  are 
also  to  be  printed  and  made  public  (A). 

All  coal,  cinders  and  culm  are  directed  to  be  sold  by  weight, 
and  not  by  measure  («). 

Any  person  knowingly  selling  one  sort  of  coals  for  a  sort  which 
they  are  not,  shall  forfeit  10/.  per  ton,  but  not  beyond  twenty- 
five  tons  (/c). 

Various  other  provisions  are  then  made  with  reference  to  the 
mode  of  sale  and  delivery  of  coals  within  the  limits  prescribed  by 
the  act,  and  also  with  reference  to  the  duties  payable  to  the  city 
of  London  (I). 

The  right  of  the  corporation  of  London,  by  prescription,  under 

[d]  1  &  2  Will.  4,  0.  76,  amended  by  (i)  Sects.  43,  44. 

1  &  2  Vict.  c.  101,  and  14  &  15  Vict.  (/c)  Sect.    45.      See   Butterfield    v. 

c.  146  (local).  Windle,  4  East,  385. 

{«)  Sects.  3,  4.  [l)  See  the  act;   and  see  Little  v. 

\f)  Sects.  5—22.  Poole,  9  Bam.  &  C.  192;  Brown  v. 

[g)  Sects.  23,  24.  Duncan,  10  Bam.  &  C.  93,  in  expla- 

{h)  1  &  2  Will.  4,  c.  76,  ss.  32—34.  nation  of  the  old  law. 
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the  charters  of  James  I.,  as  oonservators  of  the  river  Thames,  to  Chap.  xrv. 
measure  or  weigh  any  coals,  was  directed  not  to  be  exercised  for  ^™'  ' 
seven  years  from  the  31st  day  of  December,  1831.  A  duty  of 
one  shining  per  ton  was  imposed  upon  coals,  ciaders  and  culm 
brought  iato  the  port  of  London,  ia  lieu  of  the  former  duties  of 
fourpence  and  sixpence,  payable  under  the  statute  5  &  6  Will. 
&  Mary,  c.  10.  But  the  rights  of  the  corporation  were  to  be 
revived  after  the  period  of  seven  years,  or  on  the  above  duty 
ceasing  to  be  paid. 

During  the  seven  years  and  the  pa3anent  of  the  duty,  the 
corporation  was  not  to  receive  the  water  baillage  and  groundage 
ia  respect  of  coals  and  coal  vessels,  or  any  sums  for  permits  and 
for  registering  certificates,  but  without  prejudice  to  these  duties 
being  claimed- afterwards  {m). 

Every  fitter  or  seller  of  coals  for  the  port  of  London  is  re- 
quired to  send,  ia  a  letter  directed  to  the  clerk  of  the  coal 
market,  and  put  iato  the  General  Post  Office  on  the  day  of  sail- 
ing, or  to  give  to  the  master  of  the  vessel,  a  certificate  signed  by 
the  fitter,  contaiaing  the  day  of  the  month  and  year  of  loadiag, 
the  names  of  the  master  and  ship,  the  quantity  of  tons,  the  name 
of  the  collieries  from  which  the  coals  are  wrought,  and  the  price 
paid  by  the  master  for  every  sort  of  coals  shipped ;  and,  ia  case 
of  refusal  or  neglect,  or  giviag  a  false  certificate,  the  offeader 
will  be  liable  to  a  penalty  of  100?.  If  the  certificate  is"  given  to 
the  master,  it  must  be  delivered  by  biTn  at  the  office  of  the  clerk 
of  the  coal  market  within  twenty-four  hours  after  the  arrival  of 
the  vessel  ia  the  port  of  London,  subject  to  the  like  penalty. 
If  the  fitter's  certificate  be  lost,  or  if  the  vessel  should  change 
her  destiaation,  and  arrive  without  a  certificate,  the  master  is 
required  withia  twenty-four  hours  after  arrival  to  make  a  decla- 
ration to  the  like  effect,  and  also  accounting  for  the  loss  of  the 
certificate,  or  the  change  of  destiaation,  under  a  like  penalty  (n). 

Monthly  returns  are  to  be  made  by  the  fitters  or  other  sellers 
of  the  sea-borne  coal,  verifying  the  certificates.  Similar  regula- 
tions are  made  as  to  coals  sent  to  the  London  district  by  ialand 
navigation.  A  collector  of  duties  may  be  appelated.  All  rail- 
way companies  bringing  coals  to  the  London  district  are  to 
make  weekly  returns  to  the  clerk  of  the  coal  market,  and  to  pay 
the  duties  within  seven  days,  with  similar  provisions  for  verify- 
iag  the  returns.  Canal  companies  are  to  make  monthly  returns. 
Inspectors  of  coal  traffic  may  be  appointed.  Boundary  stones  or 
marks  may  be  erected  on  the  liae  of  every  canal,  railway  or 

{m)  Sects.  62,  63.  c.  76,  as  amended  by  14  &  15  Vict. 

(«)  The  principal  act  1  &  2  'Will.  4,      o,  146  ^ocal). 

B.  Z   Z 
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Chap.  XrV. 
Sect.  1. 


1  &2Viot. 
c.  101  (local). 


Pro-visions  of 
the  more 
recent  acta, 
24  &  25  Vict, 
c.  42,  and 
others  [q). 

"The  London 
District." 


Manner  of 

weighing 

coals. 


turnpike  road,  at  the  distance  of  twenty  miles  from'  the  General 
Post  0£ace,  which:  are  to  define  the  limits  of  the  district  liable  to 
duties.  The  clerk  of  the  coal  market/ may  require  the  coals  to 
be  weighed,  and  there  are  provisions  for  defect  or  excess  of 
weight.  Drawbacks  of  twelve  pence  per  ton  are  allowed  for 
coals  consumed  by  railway  engines  beyond  the  district,  and  for 
sea-borne  and  other. coals  taken  by  ships  or  inland  navigation  or 
railway  beyond  thcs  district  of  twenty  miles.  AH  coal  brought 
by  railway  or  canal  within  the  district,  and  carried  out  of  it, 
without  being  unloaded  or  bulk-broken,  is  exempted  from  duty. 
The  Corporation  of  London  have  a  discretion  in  allowing  a  draw- 
back of  twelve  pence  per  ton  on  aU  quantities  of  coke  above 
twenty  tons  manufactured  within  the  limits,  and  carried  out. 
Monthly  returns  of  aU  claims  for  drawback  are  required.,  Aay 
lighterman  not  delivering  the  whole  of  the  coals  is  liable  to  a 
penalty  of  100?.  The  other  provisions  are  also  enforced  by 
penalties.     Coals  are  to  iaclude  coke  or  cinders  and  cuhn  (o). 

The:  above  act, was  amended  and  continued  for  seven  years  by 
1  &  2  Vict.  c.  101  (local).  New  provisions  are  made  with 
respect  to  the  seller's  ticket  to  be  sent  with  the  coals  delivered, 
the  weighing-machines  sent  with  each  cart,  and  the  payment  of 
wages.  The  Corporation  of  London  are  empowered  to  riiake 
bye-laws  for  regulating  vessels  laden  with  coal,  subject  to  the 
sanction  of  the  Board  of  Trade. 

Both  these  acts  were  continued  to  the  6th  July,  1862,  and  the 
duties  were  extended  to  coals  brought  to  London  by  railway  {p). 

By  another  act,  24  &  25  Vict.  c.  42,  the  coal  duties  were  con- 
tinued to  the  5th  July,  1872,  and  by  a  subsequent  act,  26  &  27 
Vict.  c.  46,  these  duties  were  continued  untO.  the  5th  July,  1882, 
and  have  since  been  continued  hj  the  act  31  Vict.  c.  17,  to  the 
5th  July,  1889.  The  London  district  is  to  consist  of  the 
Metropolitan  Police  district,  and  includes  the  cities  of  London 
and  Westminster.  The  boundary  stones  or  marks  are  to  be 
erected  accordingly.  The  same  drawbacks  are  to  be  allowed, 
with  power  to  dispense  with  or  vary  any  of  the  required  forms. 

The  coals  are  directed  to  be  weighed  by  weighing  each  sack 
"with  the  coals  therein,  and  afterwards  to  weigh,  in  like  manner, 
each  sack  without  any  coals  therein."  This  provision  is  not 
satisfied  by  putting  each  sack  of  coals  in  one  scale,  against 
weights  equal  to  the  weight  each  sack  should  contain,  and  an 
empty  sack  in  the  other  scale  (/•). 


(o)  The  principal  act  1  &  2  Will.  4, 
0.  76,  as  amended  by  14  &  15  Vict. 
c.  146  (local). 

(;))  8  &  9  Viot.  c.  101. 


(^)  25  &  26  Viot.  0.  93;  26  &  27 
Viot.  ce.  46,  75 ;  and  31  Vict.  c.  17. 

[r]  Meredith  v.  Holman,  16  M.  & 
W.  798. 
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The  seller  of  coals  cannot  maintain  an  action  for  the  price,  if    Chap.  XIV. 
he  has  not  complied  with  the  provisions  of  the  acts,  as  in  the        ^°^" 
non-delivery  of  the  ticket  before  unloading  (s).  non^cOTi^'ii- 

When  some  of  the  sacks  at  one  delivery  under  one  contract  anoe. 
are  deficient,  one  aggregate  penalty  only  is  incurred,  calculated  Penalty  for 
at  the  rate  of  each  sack,  and  not  separate  penalties.     An  action  weight. 
of  deht  is,  therefore,  maintainable,  iastead  of  a  proceeding  before 
justices,  which  is  limited  to  251.  {t). 

The  delivery  of  coals  to  a  purchaser  directly  out  of  the  seller's  Extent  of  the 
coal  brig  at  the  purchaser's  wharf  is  not  such  a  delivery  as  to  be 
within  the  meaning  of  the  words  "  any  lighter,  vessel,  barge  or 
other  craft,"  and  therefore  does  not  require  a  ticket  to  be  given. 
The  meaning  of  the  word  "vessel"  is  limited  by  the  words  "other 
craft"  (u). 

Under  this  act,  patent  fuel,  a  composition  of  coal  dust,, tar 
and  lime,  containing  92  per  cent,  of  coal,  was  held  not  to  be 
liable  to  duty,  as  coal  {x). 

The  production  of  an  entry  of  a  contract,  purporting  to  be  Proof  of  con- 
signed by  the  buyer  and  factor,  is  not  evidence  of  the  sale  in  an 
action  brought  for  the  price  of  the  coals,  unless  the  buyer  be 
proved  aliunde  to  have  signed  the  contract  {y). 


Upon  contracts  for  the  delivery  of  coal,  and  also  of  iron,  very  CoimiiOTs  bx 
many  questions  are  constantly  arising, — ^both  as  regards  the  ^^™ 
creation  and  also  as  regards  the  construction  of  the  contract.  Muteespoe 
The  cases  which  f oUow  will  serve  as  illustrations  of  the  sort  of  ibon. 
questions  so  arisiag,  and  of  the  principles  of  law  that  are  applied 
towards  their  decision. 

The  defendant  beuig  the  owner  of  a  canal  of  which  the  plain-  (i.)  Contract 
tiffs  were  large  customers,  a  mutual  understanding  was  come  to  t^aot. "°"" 
between  the  parties,  that  so  long  as  the  plaintiffs  remained  good 
customers  of  the  canal  they  should  be  allowed  to  use  the  super- 
fluous water  of  the  canal  for  the  purposes  of  copper  works,  of 
which  they  were  occupiers  und^r  an  agreement  for  lease  with 
the  defendant.  It  was  shown  that  the  use  of  the  water  of  the 
canal,  though  convenient  and  economical,  was  not  absoliltely 
essential  to  the  plaintiffs' works: — Held,  that  such  an  under- 
standing did  not  form  the  foundation  of  an  equitable  right: — 
Secus,  if  the  plaintiffs  with  the  kno-n^ledge  of  the  defendant  had 

(«)  Omdell  v.-  Dawson,  4  Com.  B.  (u)  Blanford  v.  Morrison,  ,16  Q.  B. 

376.  724;  19  L.  J.,  N.  S.,  Q.  B.  533. 

(t)  Collins  V.  Hopwood,  15  M.  &  W.  (x)  Mayor  and  Corporation  of  lon- 

459;  16  L.  J.,  N.  S.,  Exch.  124.     See      don  v.  Parkinson,  10  C.  B.  228;  4  New 
Eeeve  v.  Poole,  4  B.  &  0.  165.  Mag.  Ca.  153. ' 

(y)  Brown  v.  Capel,  M.  &  M.  374. 

z  z  2 
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Chap.  XIV.   incurred  expense  in  establishing  a  manufacture  for  wMch  the 


Sect.  1. 


use  of  the  water  was  absolutely  necessary  (z). 


(2.)  Condi-  ^j  g,  memorandum  of  agreement,  A.  agreed  to  sell  to  B. 

tract.  certaia  lands  therein  described,  and  aU  the  miaes,  beds  and  veins 

of  coal,  &c.  under  the  same,  at  a  certain  price;  and  A.  agreed  to 
purchase  from  B.  all  coal  that  he  might  from  time  to  time 
require  at  a  fair  market  price : — Held,  that  these  were  concurrent 
acts;  and  that  B.  could  not  sue  A.  for  not  taJdng  the  coal  with- 
out ayerring  performance  or  a  readiness  to  perform  his  part  of 
the  agreement  {a). 

And  as  a  general  rule  the  Court  would  not  interfere  by  in- 
junction to  restrain  the  breach  of  a  contract  for  the  sale  and 
delivery  of  chattels.     Accordingly,  where  the  lessee  of  a  coUiery 
contracted  to  raise  and  deliver  to  the  plaintiffs  all  the  get  of 
coals  in  the  coUiery  at  a  fixed  price  for  five  yeaxs,  and  subset 
quently  (during  the  five  years)  agreed  to  sell  the  colliery  to 
other  persons,  the   Court  declined  to  grant  an  injunction  to 
restrain  the  breach  of  contract  (b). 
Shades  Y.  For-      In  the  case  of  Rhodes  v.  Fonvood  {c),  it  appeared  that  the 
conditions  not  plaintiff  and  defendant  agreed  in  consideration  of  the  services 
implied.  ^nd  payments  to  be  mutually  rendered  that  for  seven  years,  or 

as  long  as  the  plaiatiffi  should  continue  to  carry  on  business  at 
the  town  of  L.,  the  plaintiff  should  be  the  sole  agent  at  L.  for 
the  sale  of  defendant's  coals,  and  that  defendant  would  not 
employ  any  other  agent  at  L.  for  that  purpose.  There  were 
stipulations  ia  the  agreement  that  the  defendant  should  have 
the  entire  control  over  the  prices  for  which  and  the  credits  at 
which  the  coals  were  to  be  sold,  and  that  if  the  plaintiff  could 
not  sell  a  certain  amount  per  year,  or  the  defendant  could  not 
supply  a  certaia  amount  per  year,  either  party  might  on  notice 
put  an  end  to  the  agreement.  At  the  end  of  four  years,  the 
defendant  sold  the  colliery,  and  the  plaintiff  thereupon  brought 
his  action  for  damages  for  breach  of  the  agreement  thereby 
occasioned.  But  it  was  held  t^at  the  action  was  not  maintain- 
able, for  that  the  agreement  did  not  bind  the  coUiery  owner  to 
keep  his  coUiery  or  to  do  more  than  employ  the  plaintiff  as  his 
agent  for  the  sale  of  such  coals  as  he  sent  to  L.  And  it  was 
stated  generally  that  where  two  parties  lautuaUy  agree  for  a 
fixed  period,  the  one  to  employ  the  other  as  his  sole  agent  ia  a 
certaia  business  at  a  certaia  place,  the  other  that  he  wUl  act  for 
no  other  principal  at  that  place,  there  is  no  implied  condition 

(z)  Clavering's   case,    5  Ves.    690,  17  Eq.  132. 
considered;  Bankart  c.   Tennant,  L.  (c)  L.  E.,  1  App.  Div.  236;  see  also 

E.,  10  Eq.  141.  Hope  v.  Gitbs,  L.  J.,  Notes  of  Cases, 

{«)  Bankart   v.  Bowers,  L.   E.,   1  Nov.  17th,   1877,  decided  bv  Bacon, 

O.P.484.  V.-C,  Not.  6,  1877. 

(J)  PothergiU  v.  Rowland,  L.  R., 
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thai;  the  business  itself  shall  continue  to  be  carried  on  during    Chap.  xrv. 
the  period  named.  ^™'   ' 

A  company  incorporated  under  the  Companies  Act,  1862,  for  (3.)  Aooept- 
the  ■working  of  collieries,  contracted,  hut  not  under  seal,  mth  an  of  contract, 
engineer  for  the  erection  of  a  pumping-engine  and  machinery 
for  use  in  the  colliery,  and  paid  him  part  of  the  price.  In  an 
action  by  the  company  against  the  engineer  for  a  breach  of 
contract  in  refusing  to  deKver  the  engine  and  machinery : — 
Held  (affirming  the  judgment  of  the  Court  of  Common  Pleas), 
that  the  action  was  maintainable,  though  the  contract  was  not 
under  seal  (d). 

The  plaintiff  supplied  coals  from  time  to  tinje  to  the  defen- 
dfints,  the  guardians  of  a  poor-law  union,  for  the  use  of  their 
workhouse,  under  articles  of  agreement  between  the  plaintiff 
and  the  defendants,  executed  by  the  plaintiff,  but  not  under  the 
seal  of  the  defendants.  The  defendants  received  and  used  some 
of  the  coals.  In  an  action  for  goods  sold  and  delivered: — 
Held,  that  as  the  goods  had  been  supplied  and  accepted  by  the 
defendants,  and  were  such  as  must  necessarily  be  from  time  to 
time  supplied  for  the  very  purposes  for  which  the  defendants 
were  incorporated,  the  defendants  were  liable  to  pay  for  the 
coals,  although  the  contract  was  not  under  seal  (e) . 

In  the  case  of  Ogle  v.  Harl  Vane  (/),  it  appears  that  the  (*•)  Measure 
defendant  by  bought  and  sold  notes  contracted  to  sell  to  the  reooTerable 
plaintiff  500  tons  of  iron,  delivery  to  extend  to  the  25th  of  July.  ^°]}^^f^  °^ 
Owing  to  an  accident  to  his  furnaces,  the  defendant  delivered 
none  of  the  iron  by  that  date,  nor  up  ]to  the  February  following, 
when  the  plaintiff  went  iato  the  market,  and  the  price  having 
risen  since  July,  he  sought  to  recover  from  the  defendant,  as 
dam.ages  for  his  breach  of  the  contract  of  sale,  the  difference 
between  the  contract  price  and  the  market  price  m  February. 
At  the  trial,  correspondence  was  put  in  which  had  passed  from 
August  to  February  between  the  plaintiff,  defendant,  and  the 
brokers  who  had  acted  for  both  parties,  and  who  were  still  acting 
for  the  plaintiff ;  from  this  correspondence  it  appeared  that  the 
defendant  repudiated  his  liability  on  the  ground  that  the  non- 
delivery was  owing  to  inevitable  accident,  but  he  proposed  that 
the  plaintiff  should  take  iron  of  a  different  quality ;  this,  after 
consideration,  the  plaintiff  declined ;  further  negotiation  ensued, 
and  on  the  29th  of  December  the  brokers  wrote  to  the  defendant 

(d)  South  of  Ireland  Colliery  Co.  *.  Guardians  of  Bradfleld  Union,  L.  E., 
■Waddle,  L.  E.,  3  C.  P.  463;  4  C.  P.       1  Q,.  B.  620. 

(Exoh.  Ch.)  617.  (/)  L.  E.,  2  Q.  B.  276,  and  on  ap- 

(e)  Clarke  v.  CuoMeld  Union,  21  L.      peal,  3  Q.  B.  272. 
J.,  Q.  B.  349,  followed;  Nicholson  v. 
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Chap.  XIV.   that  the  persons  who  had  contracts  for  his  iron  yet  undelivered 
.    ^^^'   •      were  pressing  them   extremely,   and  threatened  to  purchase 


against  the  defendant,  adding,  "  when  our  Mr.  T.  was  with  you, 
he  was  informed'  that  it  might  take  three  months  to  put  the 
furnaces  in  repair,  and  we  informed  all  our  Mends  to  this  effect ; 

andthey  have  waited  considerably  over  that  time When 

do  you  think  we  may  promise  deliveries  ?"  The  defendant  simply 
acknowledged  the  letter,  and  said  he  could  not  say  what  it  was 
intended  to  do  with  the  furnaces.  The  jury  having  returned  a 
verdict  for  the  full  amount  claimed: — Held,  that  there  was 
evidence  from  which  the  jury  might  infer  that  the  plaintiff's 
delay  was  at  the  defendant's  request;  that,  as  the  evidence 
went  to  show,  not  a  new  contract,  but  simply  a  forbearance  by 
the  plaintiff  at  the  request  of  the  defendant,  the  Statute  of 
Frauds  did  not  apply ;  and  that  the  plaintiff  was  entitled  to  a 
verdict  for  the  full  measure  of  damages. 

On  the  other  hand,  ia  Ex  parte  Llansamlet  Tin  Plate  Co.,  In  re 
Voss  (g),  a  manufacturer  of  iron  contracted,  in  May,  1871,  to  sell 
to  a  company  150  tons  of  iron  at  a  specified  price  per  ton,  delivery 
to  be  20  tons  per  month.     The  deliveries  were  not  duly  made 
under  the  contract.    In  January,  1872,  the  vendor  filed  a  petition 
for  liquidation  by  arrangement.     At  that  time  a  considerable 
quantity  of'  iron  remained  to  be  delivered,  and  the  market  price 
of  iron  had  risen  very  much.     It  appeared  that  in  some  cases  the 
company  had  bought  iron  in  the  market  to  supply  the  deficiency 
in  the  monthly  deliveries.     It  did  not  appear  that  any  aptual 
request  had  been  made  by  the  vendor  for  the  postponement  of 
the  deliveries : — Held,  that  the  company  could  prove  in  the  liqui- 
dation only  for  the  differences  between  the  contract  price  of  the 
iron  and  the  market  prices  of  the  days  when  the  respective  defi- 
cient deliveries  were  made  (h). 
-^*feot  of  sut-      In  Tyers  v.  JRosedale  and  Ferryhill  Co.  («),  the  defendants,  in 
parturesfrom  October,  1870,  contracted  to  sell  to  the  plaintiffs  2,000  tons  of 
the  o^M     "■°^'  "  delivery  in  monthly  quantities  [of  166|  tons]  over  1871, 
contract,—      or  sooner,  if  required;"  payment  by  four  months'  acceptance 
^Mure^of       ^°^  ^^  l^t^  0*  the  month  following  delivery.     In  January, 
toSof^  f«"^     1871,  101  tons  were  delivered,  but  the  plaintiffs  did  not  then 
demand  the  delivery  of  the  balance  of  the  monthly  quantity. 
In  February,  1871,  and  at  several  periods  between  that  date 
and  December,  1871,  the  plaintiffs  requested  the  defendants  to 
forbear  from  delivery  of  more  iron  under  the  contract,  and  the 

(g)  L.  E.,  6  Eq.  155.  (i)  L.  E.,  8  Exct.  305,  and  on  ap- 

(h)  Ogle  V.  Earl  Vane,  L.  E.,  2  Q.      peal,  10  Exch.  195. 
B.  275,  distinguished. 
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defendants  accordingly  only  made  partial  deliveries  duriag  tke  Chap.  xiv. 
several  months  of  1871,  up  to  and  including  November  In  ^^^'  ^' 
December  the  plaintiffs  required. the  delivery  of  the  residue  of 
the  whole  2,000  tons.  The  defendants  refused  it,  and  denied 
that  they  were  liable  to  deliver  any  more  iron  under  the  con- 
tract, except  what  was  due  on  the  monthly  balance.  The  plain- 
tiffs then  brought  an  action  for  non-delivery.  The  majority  of 
the  Court  of  Exchequer  (KeUy,  0.  B.,  and  Pigott,  B.)  held,  that 
the  plaintiffs  'having  themselves  requested  the  defendants  to 
forbear  from  delivery  during  the  several  months  of  1871  up  to 
November,  could  not  require  delivery  of  the  residue  of  the  whole 
2,000  tons  in  December,  and  were^herefore  not  entitled  to  re- 
cover; but  Martin,  B.,  dissenting,  held  that  the  original  contract 
had  not  been  put  an  end  to  by  the  plaintiffs'  application  to  the 
defendants  not  to  deliver  full  monthly  quantities  between  Feb- 
ruary and  November,  1871,  and  that  the  defendants  were  bound 
to  deliver  the  whole  2,000  tons  under  their  contract: — Held,  by 
the  Exchequer  Chamber,  reversing  the  judgment  of  the  Court 
below,  that,  without  deciding  whether  the  defendants  could  be 
required  to  deliver  in  December  at  once  the  whole  balance  of  the  ^ 
2,000  tons,  they  remained  liable  to  deliver  it  at  some  reasonable 
time,  and  not  having  asked  for  such  reasonable  time,  but  having 
repudiated  their  liability,  they  had  no  defence  to  the  action. 

In  Roper  v.  Johnson  {k),  it  appeared  that  the  defendant  in 
April  agreed  to  sell,  and  the  plaintiffs  to  buy,  3,000  tons  of 
coal,  at  8s.  &d.  per  ton,  "to  be  taken  during  the  months  of  May, 
June,  July  aM  August."  No  coal  having  been  taken  by  the 
plaintiffs  in  May,  the  defendant  wrote  on  the  31st  of  that  month 
desiring  the  plaintiffs  to  consider  the  contract  as  cancelled.  The 
plaintiffs  did  not  assent  to  this;  but  on  the  11th  of  June  the 
defendant  definitely  refused  to  deliver  any  coal,  and  on  the  3rd 
of  July  the  plaintiffs  brought  an  action  for  this  breach.  At  the 
trialj  which  took  place  on  the  13th  of  August,  the  plaintiffs 
proved  that  the  price  of  coal  had  risen  during  the  wholS  period 
since  the  beginning  of  May,  and  was  stUl  rising.  No  eviden^ce 
was  given  to  show  whether  the  plaintiff  s  could  have -gone  into 
the  market,  and  have  obtailied  a  new  contract  for  coals: — Held, 
that  in  the  absence  of  evidence  on  the  part  of  the  defendant  that 
the  plaintiffs  could  have  obtained  a  new  contract  on  such  terms 
as  to  mitigate  their  loss,  the  true  measure  of  damages  was  the 
sum 'of  the  differences  between  the  contract  price  and  the  market 
price  at  the  several  periods  for  delivery,  notwithstanding  that 

(i)  L.  E.,  8  C.  P.  167. 
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Chap.  XIV.   the  last  period  had  not  elapsed  when  the  action  was  brought,  or 
-  •   "   '      when  the  cause  was  tried. 


In  fficlcman  v.  Saynes{l),  it  appeared  that,  by  a  written 
contract,  the  plaintiS  agreed  to  deliver,  and  the  defendants  to 
accept,  a  certain  quantity  of  iron,  of  greater  value  than  10/.,  in 
the  month  of  June.  On  the  2nd  of  June,  and  again  in  the 
middle  of  June,  one  of  the  defendants  saw  the  plaintiff,  and 
verbally  requested  him  to  allow  the  deHvery  of  the  iron  to  stand 
over,  and  the  plaintiff  verbally  consented  to  his  request.  On 
the  1st  of  August  the  plaintiff  pressed  the  defendants  to  take 
delivery,  and  the  defendants,  after  some  correspondence,  wrote 
on  the  9th  of  August  asMng  for  further  time.  The  plaintiff 
again  waited,  but  without  result.  On  the  20th  of  October  the 
plaintiff  brought  his  action  for  non-acceptance  of  the  goods  in 
accordance  with  the  terms  of  the  written  contract.  It  was  con- 
tended by  the  defendants  that,  by  reason  of  the  arrangement  to 
postpone  delivery  and  acceptance  made  before  any  breach  of  the 
contract,  the  plaintiff  could  not  recover  upon  the  original  con- 
tract, there  never  having  been  readiness  and  willingness  to 
deliver,  or  any  tender  of  delivery,  on  the  plaintiff's  part  under 
such  contract ;  and  that  the  plaintiff  could  not  rely  on  any  new 
or  substituted  contract  to  accept  at  a  later  date,  such  contract 
being  verbal  only: — ^Held,  that  the  true  effect  of  what  took 
place  between  the  parties  being  that  the  plaintiff  voluntarily 
withheld  delivery  at  the  request  of  the  defendants,  no  new  con- 
tract being  substituted  for  the  original  written  contract,  the 
plaintiS  was  entitled  to  maintain  his  action,  and  that  the 
damages  must  be  estimated  according  to  the  market  price  of 
iron  at  a  reasonable  time  after  the  last  request  of  the  defendants 
to  withhold  delivery. 
The  Siikstone  And  in  a  case  where  the  plaintiff  company  (who  were  coDiery 
Coal md'inn  Owners)  contracted  to  supply,  and  the  defendant  company  (who 
Co.  T.  Joint      -^ere  dealers  in  coal  in  London)  contracted  to  purchase,  3,250 

Stock  Coal  Co.,    .  ^     t,  o-n  -,  -,J  i 

—theoretical  tons  01  Old  Bilkstone  coal  at  19s.  a  ton,  to  be  delivered  to  and 
dTml'S'-^  °^  *^^®^  ^y  *^®  defendants  at  the  pit's  mouth  in  equal  monthly 
quantities,  extending  over  a  period  of  nine  months ;  and  during 
several  of  the  months  the  defendants  failed  to  send  wagons 
forward  to  accept  the  full  quantity ;  and  it  appeared  that  the 
coal  of  the  plaintiffs'  coUiery  was  a  perishable  coal,  deteriorating 
rapidly  in  quality  if  stacked  or  stored  above  ground ;  and  that 
it  was  not  the  ordinary  course  of  business  nor  a  reasonable 
course  for  the  colliery  owner  to  raise  such  coal,  except  to  supply 
contracts  previously  entered  into  ;  and  that  it  was  raised,  as  fax 
II)  L.  K.,  10  C.  P.  698. 
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as  possible,  from  day  to  day  to  supply  the  waggons  arriving  to    Chap.  xrv. 
receive  it,  into  wluoh  it  was  delivered  direct  from  the  pit's        ^°^'   ' 


month: — The  Court  (Kelly,  C.  B.,  and  Oleasby,  B.),  held  that 
the  amount  of  damages  the  plaintiffs  were  entitled  to  recover 
was  the  difference  between  the  cost  of  raising  the  coal,  added  to 
the  value  of  the  coal  itself  remaining  unraised  in  the  'mine 
(whatever  those  two  heads  of  calculation  might  amount  to),  and 
the  contract  price  of  19s.  a  ton,  and  that  such  amount  could  be 
accurately  calculated  and , ascertained  by  persons  familiar  with 
the  subject  without  actually  raising  and  selling  the  coal  which, 
being  of  a  perishable  nature,  was  not  readily  or  profitably  to  be 
so  disposed  of,  and  that  the  plaintiffs  were  not  bound  to  have 
so  raised  and  sold  it  {m). 

In  an  action  of  debt,  qui  tarn,  for  selling  coals  contrary  to  (5.)  Pleading, 
law,  it  was  held,  that  the  contract  upon  which  the  penalty  arises 
must  be  truly  stated,  and  any  variance  is  fatal,  and,  therefore, 
that  a  contract  stated  to  be  with  two  persons,  when  it  was  with 
two  and  another,  was  a  fatal  variance,  though  the  declaration 
stated  the  exact  quantity  which  the  two  were  to  have  [n] ;  but 
clearly  no  such  consequence  of  such  a  mispleading  would  happen 
at  the  present  day,  but  the  Court  would  (if  necessary)  direct 
that  the  third  contracting  party  should  be  added  by  amendment, 
and  the  action  would  be  ordered  to  stand  over  for  that  purpose  (o). 

If  an  agent  employed  to  sell  coals  make  a  bargain  in  his  own 
name  with  a  tradesman  to  furnish  .him  with  coals  on  credit,  for 
which,  in  jetum,  he  is  to  receive  goods  on  credit,  and  both  the 
coals  and  goods  are  delivered,  the  real  seller  of  the  coals  may 
recover  the  price  from  the  tradesman,  if  his  name  be  in  the 
ticket  sent  with  the  coals  as  seller,  because  the  tradesman  after 
that  is  bound  to  inquire  into  the  nature  of  the  agent's  situation, 
and  should  not  continue  to  treat  him  as  a  principal  (p).  If 
several  persons  ia  a  club  join  to  buy  a  quantity  of  coals,  and 
afterwards  subdivide  their  shares,  and  the  coals  are  delivered  to 
each  short  of  measure,  each  person  cannot  maintain  an  action  for 
the  penalty  against  the  seller,  for  the  contract  of  sale  is  joint  (g). 

An  advertisement  stated  that  certain  coals  were  of  a  suitable 
quality  for  steam  vessels,  and  were  adapted  for  all  closed  fur- 
nace or  stove  fires,  with  other  properties.  The  vendor  of  these 
coals  gave  to  the  purchasers  a  printed  copy  of  this  statement 
before  the  sale.     The  invoice  described  the  coals  as  "steam 

(m)  The  Silistone  and  Dodsworth  (o)  See  Judioatuie  Acts,  1873,  1875, 

Goal  and  Iron  Co.,  Limited  v.  The  and  Orders  and  Eulea. 

Joint  Stock  Goal  Co.,  Limited,  35  L.  (p)  Pratt  v.  WHlej,  2  Car.  &  P.  350. 

T.  668.  (?)  Everett  v.  Tindal,  6  Esp.  169. 

(»)  Pariah  v.  Barwood,  5  Esp.  S3. 
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ooals."  The  eoa.ls  proved  to  be  unfit  for  steam  purposes,  and 
the  purchasers  brought  an*  action  for  a  breach  of  the  conditions 
contained  in  the  printed  statement.  But  they  failed  at  the 
trial  ill  proving  the  statement  to  be  part  of  the  contract.  The 
Court  afterwards  amended  the  declaration  by  substituting;  in- 
stead of  the  contract  declared  on,  a  statement  that  the  coals  were 
of  fit  quality  for  working  steam-engines,  and  generating  steam 
for  steam-engines  (q). 


CONTEACTS  BY 
OB  WITH 

Railwat 

CoUFAmES. 


Undue  pre- 
ferences in 
carriage  of 
coals; 


A  railway  company  contracted  by  deed  -with  another  taUvray 
company  for  the  ti-ansit  of  coals  along  the  latter's  railway,  for 
twenty-one  years,  in  consideration  of  payments  which  varied 
according  to  the  quantity  of  coals  carried,  and  the  amount  of 
dividend  of  the  latter  company  for  the  time  being.  It  was 
held,  that  the  payments  were  "fo^/s,"  within  the'  meaning  of 
the  railway  acts,  and,  therefore,  that  the  deed  was  valid  (r). 

Disputes  arise  sometimes  with  respect  to  undue  preference 

given  by  railway  and  canal  companies  in  the  carriage  of  coal 

airid  other  merchandise. 

17  &  18  Vict.        By  the  act  17  &  18  Yict.  c.  31,  entitled  "An  Act  for  the 

provisions' rf.   l>etter  Eegulation  of  the  Traffic  on  Eailways  and  Canals,"  it  is 

enacted  (sect.  2), — 

That  every  railway  company,  canal  company,  and  railway  and  canal 
company  staU,  acdording  to  tieir  respective  powers,  afford  aU  reasonal)le 
facilities  for  ihfi  receiying  and  forwarding  and  deHvery  of  traffic  nppn  ajnd 
from  the  several  railways  and  canals  belonging  to  or  worked  by  sucb  com- 
paiiies  respectively,  and  for  tbe  return  of  carriages,  trucks,  boats  and  other 
vehicles,  and  no  such  company  shall  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  or  in  favour  of  any  particular  person  or 
company  or  any  particular  description  of  traffic  in.  any  respect  whatsoever, 
nor  shall  any  such  company  subject  any  particular  person  or  company,  or 
any  particular  description  of  traffic,  to  any  undue  or  imreasonable  pre- 
judice or  disadvantage  in  any  respect  whatsoever;  and  every  railway 
company  and  canal  company,  and  railway  and  canal  company,  having  or 
working  railways  or  canals  which  form  part  of  a  continuous  line  of  fail- 
way  or  canal,  or  railway  and  canal  communication,  or  which  have'  the 
terminus,  station  or  wharf  of  the  one  near  the  terminus,  station  or  wharf 
of  the  other,  shall  afiord  aU  due  and  reasonable  f acUities  for  receiving  and 
forwarding  aU  the  traffic  arriving  by  one  of  such  railways  or  canals  by  the 
other  without  any  unreasonable  delay,  and  without  any  such  preference 
or  advaiitage,  or  prejudice  or  disadvantage,  as  aforesaid,  and  so  that  no 
obstruction  may  be  offered  to  the  public  desirous  of  using  such  railways, 
canals,  or  railways  and  canals,  as  a,  continuous  line  of  communication,  and 
so  that  all  reasonable  accommodation  may,  by  means  of  the  railways  and 
canals  of  the  several  companies,  be  at  all  times  afforded  to  the  public  in 
that  behalf. 


(q)  The  Pacific  Steam  Navigation 
Co.  V.  Lewis,  16  M.  &  W.  783;  16  L. 
J.,  N.  S.,  Exch.  212. 


(r)  The  Great  Northern  RaUvray 
Co.  V.  The  South  Yorkshire  Eailway 
Co.,  9  Exch.  642;  23  L.  J.,  N.  S., 
Exch.  186. 
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The  Srd  section  of  the  aot  provided  that  for  the  purposes  of    Chap.  xrv. 
the  act,  a  writ  of  injunction  might  be  issued  by  a  Court  of       ^^'   ' 
common  law. 

But  the  last-mentioned  aot,  which  is  commonly  called  the 
Railway  and  Canal  Traffic  Act,  1854,  has  been  very  consider- 
ably amended  by  the  Eegulation  of  Railways  Act,  1873  (s).  Eegulatiou 
By  that  act  (sect.  4)  provision  is  made  for  the  appointment  ^^^  jgTs — 
of  not  more  than  three  commissioners,  one  of  them  to  be  a  provisions  of . 
lawyer  and  one  other  of  them  to  be  experienced  ia  railway 
business,  and  also  for  the  appointment  of  not  more  than  two 
assistant  commissioners,  none  of  the  commissioners  to  have,  or  at 
all  events  to  retain,  any  interest  in  railway  or  canal  stock  (sect.  5) . 

To  these  commissioners,  who  are  called  the  railway  commis-  The  Commis- 
sioners, all  jurisdiction  under  the  before-mentioned  statute  17  &  thSrTiuidio- 
18  Vict.  c.  31,  has  been  transferred  (sect.  6) ;  and  any  person  tion. 
complaining  of  any  act  or  omission  contrary  to  the  Railway 
and  Canal  Traffic  Act,  1854,  or  of  sect.  16  of  the  Regulation  of 
Railways  Act,  1868  {t),  or  of  the  now-stating  act,  or  of  any  act 
amending  or  applying  the  before-mentioned  acts  or  any  of  such 
acts,  may  apply  to  the  commissioners,  and  (upon  the  certificate 
of  the  Board  of  Trade  aUeging  any  such  violation  or  contra- 
vention) any  person  appointed  by  the  Board  of  Trade  ia  that 
behalf  may  in  like  manner  apply  to  the  commissioners;  and  for 
the  purposes  of  hearing  all  eomplaiuts  so  brought  before  them, 
the  commissioners  have  all  the  jurisdiction  vested  in  them  which 
by  sect.  3  of  the  Railway  and  Canal  Traffic  Act,  1854,  was  con- 
ferred upon  the  superior  courts  of  common  law;  and  the  superior 
courts  are  divested  (Sed  Qusere)  of  all  their  aforesaid  jurisdic- 
tion, excepting  so  far  as  regards  enforcing  the  decisions  and 
orders  of  the  commissioners. 

And  by  sect.  8,  all  differences  between  railway  companies,  or 
between  canal  companies,  or  between  railway  and  canal  com- 
panies, that  Eire  statutorily  referable  to  arbitration  generally  may 
be  referred  to  the  commissioners,  provided  the  commissioners  are 
willing  to  consent ;  and  by  sect.  9,  all  Other  differences  between 
such  companies  may,  with  the  like  consent,  upon  the  application 
of  the  parties  be  likewise  referred  to  the  commissioners. 

By  sect.  25,  for  the  purposes  of   the  act  the  commissioners  Authorities  > 
may  not  only  decide  all  questions  of  law  and  of  fact,  but  may  J?oidental  to 
also  exercise  the  iollowmg  powers,  that  is  to   say,  enter  and  tion. 
inspect  buildings,  require  the  attendance  of  witnesses,  require 
returns  to  their  inquiries,  require  ,the  production  of  documents, 
administer  oaths,  and  also  punish  for  contempt. 

(«)  36  &  37  Viot.  0.  48.  (*)  31  &  32  Vict.  c.  119. 
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Enforcement, 
• — also,  re- 
viewal, — of 
decisions  and 
orders. 


Decisions 
upon  the  act, 
17  &  18  Viot. 
0.  31. 


By  sect.  26,  the  decisions  and  orders  of  the  commissioners 
,  may  be  made  a  rule  or  order  of  any  superior  Court  and  may 
he  enforced  accordingly.  The  commissioners  may  review  and 
rescind  or  vary  their  own  decisions  and  orders,  and  may  also 
state  a  case  for  the  opinion  of  the  superior  Courts  upon  any 
question  of  law ;  and  the  superior  Court  is  to  hear  the  special 
case,  so  stated  and  either  remit  their  opinion  upon  the  point  of 
law  to  the  commissioners,  or  may  make  any  decision  or  order 
thereon, — which  decision  or  order  is  to  be  final. 

In  the  interval  between  the  act  17  &  18  Vict.  c.  31  and  the 
36  &  37  Vict.  c.  48,  various  points  came  before  the  Courts  for 
their  decision  upon  the  question  of  the  preferences  and  facilities 
referred  to  in  the  first  of  these  two  acts.  And  in  the  judicial 
application  of  the  act,  consideration  was  given  to  the  fair  inte- 
rests of  the  railway  itself,  and  to  such  questions  as,  whether  the 
company  might  not  carry  larger  quantities,  or  for  longer  dis- 
tances, at  lower  rates  per  ton  per  mile,  than  smaller  quantities, 
or  for  shorter  distances,  so  as  to  realize  equal  profits.  But  the 
Court  would  not  sanction  any  preference  which  simply  consisted 
in  giving  an  advantage  to  one  competitor  over  another,  and 
which  was  not  founded  on  any  such  beneficial  consideration  (m). 

A  preference  might  be  given  in  cases  where  the  cost  of  car- 
riage was  less  to  the  company  in  one  case  than  in  another ;  but 
when  the  object  was  of  a  speculative  nature,  and  the  pecuniary 
interests  of  the  company  were  not  shown  to  be  affected,  such  a 
preference  would  not  be  allowed  (x). 

The  threat  of  a  coal  owner  that,  unless  he  was  allowed  to 
have  his  coals  carried  at  a  certain  rate,  he  would  construct  a 
railway,  which  would  divert  his  coal  altogether  from  that  of  the 
company,  would  not  justify  a  preference  («/). 

In  like  manner  the  promise  of  a  customer  that  he  would  use 
other  liaes  of  the  company  for  traffic,  which  was  distinct  from 
that  in  question,  would  not  avail  to  secure  an  improper  prefer- 
ence (s). 

A  similar  contract  to  have  all  the  goods  subject  to  the  reduced 
rates  carried  by  a  railway,  and  not  by  water  or  other  means, 
did  not  form  a  good  consideration  for  preference — imless  it  could 
be  clearly  shown  that  the  reduction  was  made  to  prevent  a  com- 
petition with  the  railway,  or  that  such  an  amount  of  traffic  was 


(m)  Eansome  v.  The  Eastern  Coun- 
ties Eailway  Co.,  1  Com.  B.,  N.  S. 
437;  26  L.  J.,  C.  P.  91;  Oxlade  v.  The 
North-Eastem  Eailway  Co.,  1  Com. 
B.,  N.  S.  454;  26  L.  J.,  C.  P.  129. 

(x)  Oxlade  v.  The  North-Eastern 
Kailway  Co.,  supra. 


(j/)  Harris  v.  The  Cockermouth  and 
Worldngton  Eailway  Co.,  3  Com.  B., 
N.  S.  693;  27  L.  J.,  0.  P.  129. 

{«)  Baxendale  «.  The  Great  Western 
Eailway  Co.,  5  Com.  B.,  N.  S.  309; 
28  L.  Jr.,  C.  P.  69.  See  also  6  Com. 
B.  336;  28  L.  J.,  C.  P.  81. 
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seoured  by  tlie   arraugement  as  compensated  for  the   redao-     Chap.  XIV. 
tion  («).  Seoo;.  1. 

The  adjustment  of  certain  districts  to  hecome  entitled  to 
reduced  rates,  the  effect  of  which  was  to  give  one  dealer  an 
advantage  over  another  by  reason  of  larger  extent  of  custom, 
■was  not  prohibited  by  the  act.  But  when  the  effect  was  to 
diminish  the  natural  advantages  of  the  dealers  at  certain  places 
by  reason  of  proximity,  and  to  abolish  part  of  the  cost  of  car- 
riage to  the  same  places  in  favour  of  other  dealers,  an  undue 
preference  was  held  to  be  given  (J) . 

A  guarantee  of  large  quantities,  and  full  train  loads,  at 
regular  periods,  formed  a  good  consideration  for  a  preference 
over  those  who  could  not  give  such  a  guarantee — if  the  real 
object  of  the  company  was  lo  secure  a  greater  amount  of  profit 
by  the  diminished  cost  of  carriage  (c). 

The  same  rule  had  been  applied  to  the  equality  clause  con- 
.  tained  in  the  Canal  Companies  Act,  8  &  9  Yict.  c.  28  {d). 

When  a  reduced  rate  was  established  for  the  carriage  of  coals 
in  certain  quantities  to  certain  districts,  the  company  might 
carry  the  coals  most  conveniently  for  themselves,  and  with  due 
regard  to  their  working  expenses,  without  any  imputation  of 
p:ijeference  of  one  district  over  another — if  the  tariff  was  not 
infringed  (e). 

What  amounts  to  an  undue  preference  within  the  meaning  of  Amendment 
the  act  17  &  18  Yict.  c.  31,  s.  2,  having  (as  the  preceding  de-  ^  is  Viot.' 
cisions  show)  been  the  subject  of  some  doubt,  and  that  section  ".  31. 
requiring  amendment  generally,  it  was  enacted  by  sect.  11  of 
the  Regulation  of  Railways  Act,  1873,  that — 

Subject  as  thereinafter  mentioned,  the  facilities  referred  to  in  the  first  Through 
mentioned  act  shoTild  include  the  due  and  reasonable  receiving,  forward-  traffic,  sect.  11 
ing,  and  delivering  by  every  railway  company,  canal  company,  and  rail-  of  the  Act  of 
way  and  canal  company,  at  the  request  of  any  other  such  company,  of  1873., 
through  traffic  to  and  from  the  railway  or  canal  of  any  other  such  company 
at  through  rates,  tolls  or  fares:  but  it  was  provided  as  foUows: — 

(1.)  The  company  requiring  the  trafl&c  to  be  forwarded  shall  give  written 
notice  of  the  proposed  through  tate  to  each  forwarding  company, 
stating  its  amount,  its  apportionment,  and  the  proposed  route  of 
forwardation; 
(2.)  Each  forwarding  company  shall,  within  ten  days  after  receipt  of 
the  notice,  send  to  the  company  which  requires  its  traffic  to  be 
forwarded  a  written  notice  of  its  agreement  to  or  dissent  from 
the  proposed  rate  and  route, — otherwise  the  proposed  rate  and 
route  are  accepted; 

(a)  Garten  v.   The- Great  Western  Railway  Co.,  5  Com.  B.,  N.  S.  366; 

Railway  Co.,  5  Com.  B.,  N.  S.  669;  28  L.  J.,  C.  P.  89. 
28  L.  J. ,  C.  P.  158.                                 •       {d)  Striok  v.  The  Swansea  Canal  Co., 

(S)  Eansome  v.  The  Eastern  Ooun-  33  L.  J.,  C.  P.  240. 

ties  Railway  Co.,  4  Com.  B.,  N.  S.  («)   Ranaome   v.    Eastern  Counties 

135,  159;  27  L.  J-,  P-P-  166..  Railway  Co.,  supra. 

(c)  Nicholson  v.  The.  Great  Western 


718 


THE   COAL  TRADE   AND   MINEKAL   STATISTICS  GENEEALLY. 


Chai-.  XrV.        (3.)  All  grounds  of  objection  (if  any)  expressed  in  the  last-mentioned 

Sect.  1.  -written  notice  are  to  be  referred  to  the  railway  conunissionerp, 

'who  are  thereupon  tp  consider  whether  the  granting  of  the  rate 

is  a  due  and  reasonable  facihty  in  the  interest  of  the  public,  and 

whether  the  route  is  reasonable;  and    ,        _ 

(4.)  In  apportioning  the  through  rate,  the  commissioners  are  to  consider 

aU  the  circumstances  of  the  case,  including  any  special  expense 

incurred  in  respect  of  the  construction,  maintenance  and  working 

of  the  route  or  any  part  of  the  route,  and  also  any  special  charges 

which  any  company  may  have  been  entitled  to  make  in  respect 

thereof;  but 

(5.)  The  commissioners  may  not  compel  any  company  to  accept  lower 

mileage  rates  than  those  ttie  company  may  be  legally  charging 

for  the  like  traffic  carried  by  the  like  mode  of  faansit  on  any 

■  other  line  of  communication  between  the  same  points,  being  the 

points  of  arriyal  and  departure  of  the  through  route. 

Eeceut  der  Since  the  last-mentioned  act  was  passed,  the  commissioners 

have  made  a  great  many  orders  and  decisions  in  execution  of 

the  provisions  of  the  act,  and  in  furtherance  of  its  ohject. 

Victoria  Coal        Upon  the  second  section  of  the  Act  of  1854,  it  has  heen 

T.Ne^  md    recently  held  hy  the  railway  commissioners,  that  the  persons 

Brecon,  fe.       entitled  to  the  benefit  of  that  section  may  insist  upon  having 

customer  to      their  traffic  conveyed  by  any  route  they  please,  that  is,  hy  the 

^ortest  shortest  throuffh  line,  although  it  may  be  more  convenient  for 

tnrougli  line.  _  °       '    .,'  "  -^     .     ,  .    ,   ,.  , 

the  railway  or  canal  company  to  forward  it  by  a  more  circuitous 

liae;  and  that  the  want  of  sidings  or  other  accommodation 
works  at  the  poiat  of  junction  on  the  shortest  route  is  no  excuse 
to  the  company ;  in  other  words,  that  the  obligation  imposed 
upon  the  company  to  afford  all  due  and  reasonable  facilities  for 
receiving  and  forwarding  by  its  line  traffic  coming  by  another 
line  which  forms  with  it  a  continuous  line  of  communication,  is 
not  limited  to  the  cases  in  which  the  company  has  accommoda- 
tion to  take  over  such  traffic  at  the  poiat  of  junction  id). 
Zocie  V.  And  in  the  case  of  Locke  v.  North  Eastern  Rail.  Qo.  (c),  it  ap- 

Maii.  Co.,—     peared  that  the  railway  company  carried  coal  to  stations  for 
■srfiat  (if  any)    coUiery  owners  only,  and  at  each  station  there  were  cells  or  dep6ts 
way  company  which  were  let  on  rental  to  colliery  owners  for  their,  separate 
afiraSng^  °^  individual  use,  and  in  which  their  coal  was  allowed  to  be  stored 
extra  faoili-     and  sold  therefrom  by  retail.    CoUiery  owners  were  also  allowed 
to  send  coal  to  a  station,  although  they  had  no  depot  at  it,  and 
the  railway  company  kept  one  or  more  d6p6ts  at  each  station 
unappropriated   through   which   coal   so    sent   was    delivered. 
Senders  of  coal  who  had  not  depots  could  send  for  delivery 
only,  and  had  to  arrange  for  their  coal  being  carted  away 
within  a  short  time  of  its  arrival.    The  sidings  being  reserved 
for  goqds  traffic,  such  coal  had  to  be  unloaded  into  an  unallotted 
dep6t,  and  for  that  there  was  an  extra  charge  of  M.  per  ton. 

(i?)  Victoria  Goal  and  Iron  Cos.  v.      way  Cos.,  Sol.  Joiim.  1877,  p.  ,822. 
Neath  and  Brecon  and  Midland  Bail-  («)  Sol.  Jonm.  1877,  p.  835. 
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Such  coal  was  also  charged  with  a  higher  rate  for  carriage,  an    Chap.  xrv. 
allowance  of  2J  per  cent,  heiag  made  in  favour  of  coal  sold      ^"°^'  ^- 

through  allotted  depots.  The  railway  company  attempted  to 
justify  the  difference  in  the  rates  of  carriage  upon  the  ground 
that  half  a  hundredweight  was  the  loss  to  the  coal-owner  in  the 
retailing  of  a  ton  of  coal,  and  said  that  the  extra  charge  of  3d. 
per  ton  was  the  equivalent  of  the  rent  paid  for  an  allotted  depot. 
But  it  was  held  that  neither  the  higher  rate  for  carriage  could 
be  justified  nor  the  extra  charge  of  3d.  per  ton  for  unloading, — 
the  higher  rate,  because  the  loss  to  the  coal-owner  in  retailiag 

_  was  the  same  whether  the  coal  was  sold  on  or  off  the  railway 
company's  premises ;  and  the  extra  charge,  because  the  services 
covered  respectively  by  the  rent  and  the  tonnage-rate  were  not 
the  same ;  and  it  was  said,  that  for  the  railway  company  who 
carried  alike  for  those  who  had  and  for  those  who  had  not  dep6ts 
to  charge  more  in  the  one  case  than  in  the  other  for  transport 
or  imloading  was  an  infringement  of  sect.  2  of  the  Act  of  1854. 
It  was  also  suggested  by  the  commissioners  iu  the  same  case, 
that  a  railway  company  could  not  make  any  terminal  charge  for 
merely  unloading  coal  into  a  depot  when  they  had  no  sidings 
for  delivery. 

The  constitution  of  the  railway  commissioners  as  a  special  Concurrent 
tribunal  for  the  purposes  of  the  Eailway  and  Canal  Traffic  superior  ^""^  ° 
Act,  1854,  and  the  amending  acts  above  set  forth,  has  not  courts, 
deprived  the  superior  Courts  of  their  jurisdiction  in  the  same 
matters.     Thus,  in  June  18,  1877,  a  question  under  these  acts 
came  on  before  and  was  decided  by  the  Exchequer  Division  of 
the  High  Court,  in  the  case  of  Sudd  (P.  0.)  v.  London  and  Worth  Budd  r. 
Western  Bail.  Co.  (/),  ia  which  it  appeared  that  the  plaintiff's  NoHhmdem 
manufactory  (an  iron  manufacturing  company)  was  situate  twelve  -Ka*^.  Co. 
miles  from  the  seaport  of  Swansea,  and  on  the  defendant  com- 
pany's railway  from  that  port  to  Liverpool;  and  that  other 
manufactories  of  similar  goods  were  situate  within  six  miles  of 
the  same  seaport  and  further  from  Liverpool  than  the  plaintiff's 
manufactory ;  and  that  the  defendant  company,  with  a  view  to 
compete  with  the  sea-carriers  in  the  traffic  of  the  manufacturers 
within  six  mUes  of  the  seaport,  charged  such  manufacturers  a 
less  tonnage  rate  for  carriage  of  their  goods  to  Liverpool  than 
they  charged  the  plaintiff,  although  the  distance  was  greater. 
These  manufacturers  were  thereby  enabled  to  undersell  the 
plaintiff  on  delivery  at  Liverpool.     On  a  special  case  stated  by 
order  of  BramweU,  B.,  for  the  opinion  of  the  Court,  it  was 

held  that  this  was  an  undue  preference  in  contravention  of  the 
(/)  25-W.  R.'752. 
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Chap.  XIV.    17  &  18  Vict.  c.  31,  s.  2,  and  that  the  plaintiff  was  entitled  to 
^^°^"  ^'      recover  the  amounts  paid  in  excess.     The  Court  in  giving  judg- 


ment relied  principally  on  Evershed  v.  London  and  North  Western 

Rail.  Co.{g). 

Prohibition  Further,  in  the  case  of  Toomer  v.  London,  Chatham  and  Dover 

TO?S]d8s"ion-°    ^ail.  Co.  and  South  Eastern  Bail  Co.  (h),  the  railway  commis- 

ers,— against    gioners  havinff  made  (without  any  power  to  make)  an  order  on 
exoeeding  °  ^        .  ■   •   xi     •      j   •  i    j.      -xi 

their  jurisdic-  the  two  defendant  companies  to  act  jointly  in  doing  what  neither 

^^°^'  of  the  two  companies  had  power  to  do  separately,  viz.  the  grant 

of  certain  particular  facilities  of  traffic, — the  High  Court,  Ex- 
chequer Division,  (Cleashy,  B.,  and  Hawkins,  J.,)  made  absolute . 
a  rule  for  a  prohibition  to  the  commissioners. 


Peotinoux  The  measuring  of  coals  in  the  counties  of  Northumberland 

CoaiTeabe.  g^jj^  Durham  is  regulated  by  a  royal  commission,  dated  30th 
ermdistoctsof  August,  1830,  addressed  to  the  chief  coal-owners,  viewers  and 
England.  custom  officers  of  the  district,  in  which  are  contained  several 
specific  directions  as  to  the  registry  of  keels,  boats,  waggons 
and  carriages,  their  owners,  their  contents,  and  i^e  place  of 
their  employment ;  the  measuring  and  marking  of  them,  their 
alteration  according  to  the  principle  of  keeping  a  regular  pro- 
portion to  the  legal  chaldron  of  fifty-three  hundredweight,  and 
the  prevention  of  frauds ;  subject  also  to  the  further  directions 
of  the  Board  of  Treasury  or  the  Board  of  Customs.  The  powers 
of  this  commission  are  hardly  ever  exercised. 

(2)  Irish  coal       An  act  has  been  passed  for  repealing  several  acts  of  parliament 
™  ^'  imposing  restrictions  on  the  Irish  coal  trade,  and  for  its  regula- 
tion («) . 

(3)  Scotch  coal      CoUiers  and  salters  in  Scotland  were,  till  the  year  1775,  in  a 
*^^'^®'  state  little,  if  at  all,  removed  from  slavery,  at  least  in  a  nominal, 

i.  e.  legal,  sense.  But  their  practical  condition  doubtless  was,  and 
for  a  long  time  before  that  year  had  been,  wholly  different  as  a 
matter  of  fact.  The  legal  status  might,  however,  at  times  have 
proved  very  inconvenient  to  the  workman  in  the  case  of  masters 
of  a  peculiar  disposition.  And  eventually,  by  an  act  passed  in 
the  last-mentioned-  year,  the  technical  reproach  of  such  a  state  of 
servitude  in  a  free  country  was  removed,  and  the  workmen  and 
their  families  were  declared  to  be  free(/i;).  The  law  relating  to 
the  colliers  in  Scotland  is  further  explained  by  another  statute  Q). 

{tf)  L.  E,.,  2  Q.  B.  Div.  254.  (i)  2  WiU.  4,  c.  21. 

(A)  26  W.  E.  31,  Nov.  10th,  1877.  (i)  15  Geo.  3,  o.  28. 

See  also  James  v.  London  and  South  (l)  39  Geo.  3  c  66 
■Western  Rail.  Co.,  L.  E.,  7  Exch.  187. 
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Chap.  XIV. 
Sect.  2.— Mineral  Statistics.  ^^°^-  ^- 

Sub-Sect.'  1. — Localities  and  Comparative  Richness  of  the 
Principal  Mines  and  Minerals  : 

(1.)  Grold  Mines ;  (6.)  Zinc  Mines ; 

(2.)  SilTer  Mines ;  (7.)  Iron  Mines ; 

(3.)  Lead  Mines ;  (8.)  Coal  Mines ;  and 

(4.)  CoppenMines;  (9.)  Stone  Quarries. 
(5.)  Tin  Mines; 

■Sub-Sect.  2. — Present  Annual  Prodmtion  of  the  various 

Mines  and  Minerals  : 

(1.)  Growth  of  Coal, — ^Production  during  last  60  years. 
(2.)  The  Production  of  particular  Minerals  in  1875 — 

(a)  Tin;  (g)  Pyrites; 

(b)  Copper ;  (h)  Iron  ore ; 

(c)  Lead;  (i)  Coal; 

(d)  Snver  ;  (j)  Clay; 

(e)  Zinc;  (k)  Salt;  and 

(f )  Sulphur  ^ores ;  (1)  Gold,  Arsenic,  &c. 


Sub-Sect.  1. — Localities  and  Comparative  Richness  of  the 

Principal  Mines  and  Minerals. 
A  brief  statement  of  the  amoimt  of  mineral  produce  raised  in  Sources  of  in- 
tlie  United  Kingdom  amnially,  and  of  the  value  of  the  ores  pro-  re^,^^^ 
duced  therefrom,  together  with  some  account  of  the  chief  seats  of  mneral  sta- 
mining  and  metallic  industry  throughout  the  world,  and  of  the 
estimated  amount  of  minerals  that  stiU'remaia  unworked  within 
available  Kmits,  cannot  but  prov§  of  utility  as  well  as  of  interest 
to  the  lawyer  and  practical  man.  Some  very  good  general  m- 
formation  regarding  these  various  matters  is  to  be  found  ia  the 
two  under-noted  volumes  (l),  published  by  Stanford,  Charing 
Cross,  London,  and  considerable  use  has  been  made  thereof  in 
this  present  section ;  but  the  most  accurate  information  regarding 
the  matters  aforesaid  is  contained  in  the  "  Mineral  Statistics," 
published  annually  by  Mr.  Eobert  Hunt,  F.E.S.,  Keeper  of 
Mining  Eecords,  by  order  of  the  Lords  Commissioners  of  her 
Majesty's  Treasury,  and  also  obtainable,  like  the  two  under-noted 
volumes,  from  Mr.  Stanford.  There  is  also  the  very  interesting, 
accurate,  and  readable  volume  of  Mr.  Edward  Hull  on  the 
Coal  Melds  of  Great  Britain,  also  published  by  Mr.  Stanford. 
The  works  indicated  are  the  principal  sources  of  the  Editor's 
information  for  the  statements  contained  in  this  section;  and 

,  (1)  British   Manufacturing   Indus-      Zinc ;  2nd  vol. ,  Metallic  Mining,  Coal 
tries,  edited  by  Mr.  Bevan,  1st  vol.,       Collieries,  Building  Stones,  &o. 
Iron,  Steel,    Copper,  Brass,  Tin  and 

b.  3  a 
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Chap.  XIV.   they  are  also  the  authorities  and  vouchers  for  the  truth  of  the 
'  same  statements. 


Prmoipal  In  the  first  place,  the  principal  mining  localities  of  the 

mmmg  ooa  -  ]Q-jj£^g^  Kingdom,  with  their  comparative  fruitfulness,  barren- 
ness, or  exhaustion,  require  to  he  specified  and  stated.  And  we 
shall  take  them,  in  their  connection  with  the  particular  minerals, 
in  the  following  order : — 

(1.)  Grold  miaes ;  '            (6.)  Ziac  mines  ; 

(2.)  Silver  mines ;  (7.)  L-on  mines ; 

(3.)  Lead  mines  ;  (8.)  Goal  mines;  and 

(4.)  Copper  mines ;  (9.)  Stone  quarries. 
(5.)  Tin  mines ; 

(I.)  Gold    _        It  is  in  the  lower  Silurian  slaty  rocks,  between  Bala  and 

looaKties.  ™  Barmouth,  in  North  Wales,  that  gold-bearing  lodes  have  been 

most  distinctly  made  out,  and  more  particularly  between  Dol- 

gelly  and  Barmouth,  where  in  two  or  three  instances  a  tolerable 

aimount  of  mining  work  has  been  done. 

The  veins  range  in  a  direction  averaging  about  E.N.B.  and 
W.S.W.,  and  usually  contain, — besides  the  quartzose  matrix, 
which  makes  up  the  chief  mass  of  the  vein, — calcspar,  varying 
from  a  coarsely  crystalline  to  a  fine  marbly  structure.  The 
gold  is  generally  imbedded  in  the  sparry  constituents,  and  is 
found  in  some  places  in  very  delicate  specks  or  films,  and  in 
other  places,  e.g.  at  Castell  Cam  Dochan,  Prince  of  "Wales, 
and  Dolfrwynog,  in  bold  groupings  that  almost  vie  with  those 
of  California  and  Australia.  In  the  mine  called  Vigra  and 
Clogau,  some  small  workings  were  commenced  in  1854 — 1855, 
in  "St.  David's  lode."  And  in  the  years  1861—1865,  the 
levels  (or  galleries)  in  Clogau  were  pushed  further,  and  opened 
out  a  vein  from  two  to  five  or  six  feet  in  breadth,  and  very  rich 
in  its  auriferous  portions.  And  although  this  mine  for  a  while 
ceased  to  work,  still  the  workings  were  recommenced  in  the 
year  1876,  and  are  stated  to  be  very  encouraging.  This  is  the 
only  gold  mine  that  is  working  in  the  United  Kingdom  at  this 
present  moment ;  but  gold  in  limited  quantities  has  been  dis- 
covered, and  worked,  too,  in  the  alluvial  material  on  the  banks 
of  streams  in  "Wicklow,  Ireland,  and  more  recently  in  Suther- 
landshire,  as  well  as  in  the  well-known  ledid  hills  of  Scotland. 
(2.)  Silver  The  British  mines  yield  annually  about  200,000/.  worth  of 

looaSi^.  ^^  sUver ;  but  very  little  is  contributed  by  the  true  minerals  of  that 
precious  metal ;  it  is  almost  all  obtained  from  the  argentiferous 
galena,  or  "blue  ore"  of  the  lead  mines.  Of  true  silver 
workings  we  have  had  within  this  century  several  very  curious 
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examples,  as  Herland,  North  Doleoath,  Wlieal  Ludcott,  Wheal    Chap.  XIV. 

Duchy  or  Brothers,  and  a  few  more  in  Cornwall ;  but  they  have  " 

endured  only  for  a  short  time,  the  lodes  being  more  than  usually 
capricious  and  limited  in  the  extent  of  their  metal-bearuig 
portions.  A  similar  fate  befell  a  spirited  attempt  to  open  a 
silver  vein  in  Sark,  ia  the  Channel  Islands;  the  ores,  as  in 
the  Cornish  instances  quoted,  were  mostly  chloride  of  silver 
(kerargyrite)  in  the  ferruginous  (gossan)  shallower  workings, 
with  silver  glance  (argentite)  and  ruby  sUver  (pyrargyrite)  in 
the  deeper  parts.  At  the  present  moment  the  silver  ores  raised 
are  only  argentiferous  varieties  of  tetrahedrite  or  fahl-erz,  which, 
in  subordiaate  spots  and  strings,  is  associated  with  the  lead  ores 
of  the  old  Treburgett  mine  in  Cornwall,  and  the  Foxdale  in 
the  Isle  of  Man,  and  are  not  sampled  or  sold  separately  from 
the  lead  ores. 

For  the  last  twenty  years  our  British  mines  have  been  (3.)  Lead 
raising,  annually,  from  73,000  to  above  100,000  tons  of  dressed  i^lties!  ™ 
lead  ore,  yielding  from  54,000  to  73,400  ton«  of  metallic  lead, 
and  from  496,000  to  840,000  ounces  of  silver  extracted  by  the 
smelters.  This  immense  production,  averaging  above  a  million 
and  a  quarter  pounds  sterluig  in  annual  value,  is  obtained  from 
some  hundreds  of  mines  scattered  through  the  median  and 
western  ranges  of  lulls,  from  the  lowlands  of  Scotland  down  to 
the  south  coast  of  Cornwall  and  Devon.  We  may  group  these 
mines  as  follows : — 

(A.)  Lead  mines  of  the  limestone  formations,  generally  poor 

in  silver. 
(B.)  Lead  mines  of  the  slaty  rocks,  often  rich  ia  silver. 
(C.)  Lead  mines  in  granite,  variable  as  to  silver,  but  some 

very  rich. 

(A.) — ^Nowhere  does  a  more  well-marked  or  more  productive  (A.)  Lead 
area  exist  than  that  tract  of  mountain  or  carboniferous  lime-  ^^gt'ime"    ^ 
stone  which  constitutes  the  great  bult  of  the  heather-clothed  formations. 
moorlands    extending  Irom  the  Roman  wall  in  the  north  of 
England  down  iato  Yorkshire.     These  strata  extend  over  about 
twenty  miles  ia  width  and  eighty  in  length,  often  showing  long 
lines  of  outcrop,  with  gentle  foldings  and  irregularities,  but 
never  violently  contorted,  as  the  deeper-lying  schists  are  apt  to 
be.     Through  these  strata  the  long  lines 'of  ancient  fissure,  now 
found  occupied  by  spars  and  ores  of  lead  and  zinc,  take  their 
course ;  ia  some  parts,  as  at  Alston  Moor,  Nent  Head,  Eook- 
'Jiope,  and  Weardale,  very  many  of  them  in  near  proximity ;  ia 
other  parts  of  the  region,  most  of  them  being  much  wider  apart. 

3  A  2 
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Chap.  XIV.       About  Alston,  and  in  -  North  TorksLire,  it  has  been  chiefly 
^'''^-  ^-      the  "  Great  Limestone,"  60  feet  thick,  that  has  been  worked 


successfully;  but  ia  the  Alston  Moor  district  the  cross  veias 
also  have  been  in  several  cases  highly  productive.  At  Nent 
Head  and  Brownley  Hill  they  have  thus  been  bunchy,  dis- 
continuous, and  strangely  irregular  in  their  habits,  but  have 
nevertheless  yielded  large  returns.  An  enormous  measure  of 
productiveness  still  marks  the  mines  in  Allendale  and  Weardale, 
and  at  Nent  Head  and  in  Teesdale;  whilst  numerous  other 
mines,  notably  the  Stonecroft  Mine  in  Northumberland,  and 
the  Arkendale  and  Old  Gang  mines  in  North  Yorkshire,  render 
the  aggregate  production  of  the  northern  counties  very  con- 
siderable, being  about  27,562  tons  per  annum.  The  lead  mines 
of  Derbyshire  have  been  worked  from  a  very  remote  antiquity, 
but  now  exhibit  the  results  of  exhaustion ;  ia  fact,  all  the  chief 
lodes  have  been  worked  down  to  a  level,  at  which  overpowering 
quantities  of  water  occur ;  and  the  lead  miniag  of  the  present 
day  in  Derbyshire  is  limited  to  "  poor  men's  mines,"  as  they  are 
called,  beiag  small  adventures,  in  which  none  but  the  simplest 
mechanical  appliances  are  used,  chiefly  in  the  exploration  of  old 
workings,  and  in  experimental  diggings  in  small  holdings.  In 
the  counties  of  Flint  and  Denbigh,  the  lead  mines  are  generally 
barren,  but  here  and  there,  as  above  Holywell,  offer  an  excep- 
tional richness  in  lead  ore.  Minera,  however,  is  one  of  the 
most  productive  mines  in  the  world,  figuring  for  about  6,000. 
tons;  and  Tarlargoch,  near  Ehyl,  figures  for  above  2,000 
tons  (m). 
(B.)  Lead  (B.) — Among  the  lead  mines  occurring  in  the  slaty  rocks,  the 

Sy^foma-  ^  northern  group,  including  the  Isle  of  Man,  the  Lake  District,  and 
tious.  the  Lead  Hills  and  Wanlock  Head  in  Scotland,  shows  several 

very  important  and  lasting  mines.  Perhaps  nowhere  are  the 
phenomena  more  varied  and  fraught  with  greater  value  than  in 
the  Isle  of  Man ;  the  Bradda  lode,  producing  both  lead  and 
copper  ores,  at  the  south-west  comer  of  the  island,  is  the  noblest 
surface  exhibition  of  a  mineral  vein  to  be  seen  in  Europe.  In 
the  coimties  of  Cardigan  and  Montgomery,  the  hilly  ranges,, 
extending  from  Ehayader  and  Llanidloes  to  the  sea  by  Aberyst- 
with  and  the  mouth  of  the  Dovey,  are  intersected  by  very 
numerous  east  and  west  lodes  of  generally  moderate  dimensions, 
but  which  in  some  instances  attain  a  thickness  of  twenty  or  even 
thirty  feet,  and  may  be  traced  for  many  miles  over  the  open 
grass-covered  mountain.    Some  of  the  older  mines  have  recently 

{m)   These  amounts  for   1871    have,   emce  that  year,  suffered  a  material 
decrease. 
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showed  symptoms  of  decadence,  sucli  as  Goginau  and  Lisbume    Chap.  XIV. 
mines  and  Cwm-ystwyth ;   tut  the  Yan  mine  near  Llanidloes        ^°^' 


produces  500  or  600  tons  of  ore  per  month,  and  the  older  mines, 
if  a  little  deepened  and  extended,  would,  it  is  believed,  more 
than  repay  the  outlay  of  capital  and  labour. 

In  the  slaty  rocks  of  the  counties  of  Devon  and  Cornwall 
lead-bearing  veius  have  from  time  to  time  been  found  taking  an 
east  and  west  course.  In  the  last  generation  some  of  these  were 
worked  in  the  district  of  Newlyn,  north  of  Truro,  and  more 
recently  one  (West  Chiverton)  has  attained  a  very  notable 
degree  of  productiveness.  But  by  far  the  greater  part  of  the 
mines  which  have  become  famous  in  these  two  counties  for 
the  production  of  lead  ores — ^mostly  containing  from  thirty  to 
sixty  ounces  of  silver  to  the  ton  of  lead — have  been  opened  on 
cross  veins,  which  successively  slice  through  the  country  at 
intervals  all  the  way  from  near  Exeter  down  to  the  south-west 
coast.  Of  these,  the  more  notable,  as  giving  rise  to  productive 
adventure,  are,  beginning  on  the  east,  1st,  the  Frank  Mills  and 
Exmouth,  near  Hemiock,  coursing  up  the  valley  of  the  Teign ; 
2nd,  "Wheal  Betsy,  north  of  Tavistock;  3rd,  the  Tamar,  or  Beer 
Alston  mines,  consisting  of  several  parallel  lodes,  one  of  which, 
in  South  Hoo,  was  worked  with  success  250  fathoms  deep ;  4th, 
Eedmoor,  or  the  Callington  mines ;  5th,  the  Menheniot  group, 
"Wheal  Mary  Ann,  lately  working  at  300  fathoms  in  depth, 
Trelawney,  &c. ;  6th,  Herodsfoot,  south-west  of  Liskeard ;  7th, 
East  Wheal  Rose,  near  Newlyn,  in  its  day  perhaps  the  most 
profitable  mine  in  Europe ;  8th,  Grarras,  near  Truro ;  and  9th, 
the  Penrose  group  of  several  lodes  near  Helston. 

(0.) — Miaes  of  lead  in  granite  are  very  rare  in  the  "United  (C-)  Lead 
Kingdom,  but  there  are  three  remarkable  examples  of  them,  granite" 
viz.,  Strontian,  in  north-west  Scotland,  Luganure  in  the  county  formations. 
Wicklow,  and  Old  Eoxdale  in  the  Isle  of  Man. 

In  Cornwall  and  Devon,  a  tract  of  rocky  country  of  about  (4.)  Copper 
eighty  miles  in  length  by  eight  to  twenty  miles  in  width,  includes  ^uties*^^"^ 
all  the  principal  copper-bearing  lodes.  These  lodes  course  or  strike 
most  frequently  from  W.S.W  to  E.N.E. ;  certain  veins,  termed 
caunters,  take  an  E.S.E.  bearing ;  whilst  in  the  extreme  western 
parish  of  St.  Just  an  exceptional  group  of  them  approximate  to 
the  direction  of  the  magnetic  meridian,  and  are  noted  for  par- 
ticularly rich  ores.  Abundant  profits  have  been  made  from 
copper  mines  at  "Wheal  Damsel,  Wheal  Jewel,  Tresavean,  "Wheal 
Buller,  West  Basset,  and  South  Caradon, — Tresavean,  in  little 
more  than  ten  years,  from  the  beginning  of  1828  to  October, 
1838,  having  yielded  from  a  single  lode  copper  ores  which 
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Chap.  XTV.  realized  770,338^.,  and  Soutli  Oaradon  in  a  period  of  tliirty 
"^^  ^'      years  having  produced  ores  wHoh  sold  for  1,001,536/. 

But  it  must  not  be  supposed  that  the  rocky  area  above  defined 
is  full  of  metaUie  ores,  simply  to  be  dug  for;  on  the  contrary,  the 
distribution  of  the  mineral  is  very  partial,  and  is  both  uncertain 
and  discontinuous  both  in  length  and  depth ;  and  the  breadth 
of  the  lodes  between  the  walls,  commonly  two  or  three  feet,  and 
seldom  exceeding  ten  or  twelve  feet,  is  often  reduced  to  a  vein 
of  an  inch  or  two,  or  to  a  mere  thread  of  rock-parting,  which 
the  most  experienced  miner  will  hardly  recognize.  Some  few 
instances  ofEer  a  much  greater  thickness,  as,  for  example,  the 
Devon  Great  Consols  lode,  sometimes  thirty  or  forty  feet  in 
breadth;  the  West  Sharp  Tor,  above  fifty  feet;  and  the  fine 
courses  of  ore  ip.  the  shallower  parts  of  the  High-burrow  lode  at 
Tincroft,  twenty  to  forty  feet. 

The  mining  districts  of  the  north  of  England  are  not  without 
occasional  examples  of  copper-bearing  deposits;  the  group  of 
smaU.  but  economically-worked  veins  of  Coniston,  and  the 
curious  lead  and  copper  lodes  of  the  Caldbeck  Fells,  both  in 
the  Lake  district,  stOl  yield  copper  ores  on  a  considerable  scale. 
Alderley  Edge,  in  Cheshire,  is  noted  for  a  large  production 
from  ores  of  very  low  per-centage,  which  occur  disseminated  in 
a  band  of  white  sandstone  of  the  new  red  sandstone  series.  The 
Parys  and  Mona  mines,  first  opened  about  1768  on  a  marvellous 
body  of  ore  at  Amlwch,  in  Anglesea,  are  working  to  this  day. 

In  Ireland,  the  range  of  mines  of  the  Avoca  raises  but  little 
at  present  of  actual  copper  ore,  but  siuce  1840  has  been  produc- 
tive of  slightly  cupriferous  iron  pyrites ;  and  in  the  south  and 
south-west  of  Ireland,  principally  at  Knoekmahon,  in  county 
Waterford,  and  Berehaven,  in  county  Cork,  there  have  been 
the  most  profitable  mines  of  copper,  and  there  are  reasons  for 
expecting  their  continued  prosperity.  Moreover,  the  slaty  regions 
ranging  from  Cork  down  to  the  Mizen  Head,  and  farther  north, 
are  remarkable,  at  very  many  difEerent  points,  for  their  copper 
ores. 

(5.)  Tinmmes,      The  extent  of  country  in  Cornwall  and  Devon  occupied  by 
— their  looali-   ,t      ,•     ■•    ■,  i        .  r  J 

ties.  the  tm  lodes  may  be  given  as  some  twenty  miles  more  in  length 

than  the  copper  district,  for  it  includes  also  the  whole  width  of 
Dartmoor.  In  some  instances,  and  in  particular  in  the  heart  of 
the  granite  bosses,  the  lodes  carry  tin  without  copper,  as  there 
are  also  some  cases  in  which  copper  lodes  have  shown  no'  observ- 
able quantity  of  tin.  But  in  the  greater  number  of  these  reposi- 
tories we  find  more  or  less  of  a  commingling  of  the  two  metals. 
Thus  Dolcoath— of  which  there  was  a  tradition  at  the  end  of  the 
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last  century  that  it  had  already  yielded  two  millions  of  pounds'    Chai-.  XIV. 


Sect.  2. 


worth,  mostly  in  copper  ores — ^produced,  in  the  year  1816,  copper 
ore  to  the  value  of  66,839^.,  whilst  for  the  year  1871,  it  figured 
in  the  statistics  as  producer  of  1,170  tons  of  tia  ore,  worth 
95,373/.,  while  the  copper  ore  for  that  year  was  almost  nil.  In 
1873,  it  yielded  tia  only. 

The  ores  of  zinc,  whether  the  sulphide  (blende)  or  the  car-  (f)  Mines  of 
honate  or  hydro-silicate  (calamine),  are  so  commonly  associated  looaiities. 
with  those  of  copper  and  lead,  that  the  workiags  are  not  often 
separate,  and  the  zinc  minerals  are  mostly  raised  from  mines 
in  which  the  other  ores  are  the  most  important  product.  More- 
OTer,  in  the  production  of  these  ores,  the  British  Islands  only 
play  a  very  suhordinate  part,  nor  does  it  appear  likely  that 
anything  will  occur  to  enable  us  to  approach  at  all  near  to  the 
yield  of  the  Prussian  or  the  Belgian  works. 

A  very  large  proportion  of  iron  ores,  viz.  5,000,000  tons,  are  (7.)  Ii'oa 
of  the  class  of  ironstone,  alternating  with  the  seams  of  coal  and  i^uties.  ^"^ 
other  strata  in  the  coal  measures,  hereinafter  specified,  and 
worked  therefore  in  many  circumstances  similarly  to  or  ia  connec- 
tion with  the  coals.  Of  late  years  these  old-established  materials 
of  the  manufacture  of  iron  have  become  scarcer,  and  the  enor- 
•mously  increased  demand  has  had  to  be  supplied  from  the  strata 
of  the  secondary  formations,  the  rust-coloured  hydrous  per- 
oxides of  which  had,  hundreds  of  years  ago,  already  attracted 
attention.  A  thoroughly  new  application  is  that  of  the  greenish 
grey  stone  of  the  "  marlstone  "  of  the  lias  in  Yorkshire.  This 
great  branch  of  the  iron  trade  may  be  said  to  have  arisen  about 
the  year  1848,  and  the  produce  ia  1873  from  the  lias  of  Cleve- 
land, and  the  oolites  of  Yorkshire,  Lincolnshire,  Northampton- 
shire, and  Wiltshire,  amounted  to  no  less  than  7,600,000  tons, 
of  which  above  5J  millions  were  from  the  marvellous  beds  of 
Cleveland,  in  the  North  Eidiag.  A  third  source  of  iron-ore, 
viz.  the  haematite  ores,  are  important  for  the  part  which  they 
play  in  admixture  with  the  poorer  qualities  of  the  first  two 
divisions,  as  well  as  for  the  production  per  se  of  special  kiads 
of  pig  and  manufactured  iron,  particularly  those  suited  to  the 
Bessemer  processes. 

We  find  lodes  of  red  and  brown  ore  coursiag  in  definite  direc- 
tions through  the  granite  and  older  schistose  rocks,  as  ia  Corn- 
wall, the  Lake  District,  and  the  Isle  of  Man ;  and  agaia  we  find 
those  anomalous  deposits,  which  have  conferred  a  fabulous  value 
on  comparatively  small  patches  of  the  carboniferous  Hmestone, 
at  Oleator  in  Cumberland,  and  TJlverstone  in  Fumess.  These 
two  districts,  indeed,  have  of  late  years  produced  upwards  of 
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Chas.  XIV.   two  millions  of  tons  per  annum  of  ore,  partly  Hard,  mamillated, 

'  or  reniform,  -with  concentric  layers,  some  of  tliem  fibrous  and 

partly  soft  and  unctuous,  admitting  of  excavation  mtli  the 
greatest  facility.  For  a  thickness  of  many  yards  these  treasures 
are  often  overlaid  hy  the  superficial  crust  of  sands  and  clays, 
contaidng  boulders;  and  so  totally  irregular  and  difEerent  is 
their  figure,  that  the  boring-tool  may  readily  pass  over  within  a 
few  indbes  a  mass  worth  100,000/.  without  discovering  a  trace  of 
it ;  so  that  trials  must  be  multiplied  for  their  discovery. 

Quite  of  a  different  character,  are  the  chums  or  undergroimd 
deposits  of  brown  ore,  found  in  most  irregular  cavities  in  the 
upper  strata  of  the  carboniferous  limestone  of  the  Dean  Forest. 
The  flanks  of  the  Mendip  BUls,  and  the  southern  lip  of  the 
South  "Wales  coal-field,  at  the  great  Garth  and  near  Llantrissant, 
yield  both  red  and  brown  ores  (haematites).  Iron  ores  are  also 
now  raising,  the  major  part  of  them  brown  ores,  from  beneath 
the  beds  of  basalt  in  Antrim.  The  iron  ores  near  St.  Austell 
and  Bodmin  are  inconsiderable ;  the  lode  at  B^stormel,  near 
Lostwithiel,  is  remarkable  for  the  great  variety  of  mineral 
species  associated  with  the  iron  ore.  There  are  also  a  few 
instances  of  east  and  west  lodes  yielding  brown  "  haematites," 
especially  the  series  of  veins,  in  great  part  unworked,  which 
range  for  a  distance  of  30  miles  from  near  Hfraeombe,  through 
Exmoor  to  the  Brendon  Hill,  in  which  latter  the  Ebbw  Yale 
Iron  Company  has  opened  extensive  mines,  yielding  good  ehaly- 
bite  (spathose  ore  or  carbonate).  There  is  also  the  great  lode 
of  Perran,  near  Truro,  taking  a  course  E.S.E.  and  W.N.W., 
which  has  been  commenced  recently  upon  a  suitable  scale. 
(8.)  Coal  In  the  British  Islands,  coal-fields  stretch  over  an  area  equal 

locaKtii^^  to  about  2^  of  the  entire  kingdom,  and  have  hitherto  produced  an 
enormously  larger  quantity  of  coal  than  those  of  any  other  country 
on  the  face  of  the  globe,  although  the  workable  deposits  of  the 
(a.)  In  Scot-    United  States  are  of  much  greater  extent.     Our  most  northerly 
•  mining  district  is  the  little  coal-field  of  Brora,  in  Sutherland- 

shire,  where  a  pit  was  first  opened  nearly  three  centuries  ago. 
The  great  coal-bearing  strata  of  Scotland,  however,  are  of  true 
carboniferous  age,  and  stretch  across  the  midland  valley  of  the 
country  from  the  shores  of  Fife  and  Haddington  on  the  east  to 
the  coast  of  Ayrshire  on  the  west;  and  within  this  belt,  of  some 
thirty  miles  in  width,  nearly  all  the  productive  coal  seams  are 
situated.  But  there  is  a  not  inconsiderable  field,  lying  for  the 
most  part  in  Scotland,  adjoining  the  Solway;  and  a  small  one 
on  the  English  side  of  the  border,  near  Berwick-on-Tweed. 

(b.)  In  Eng-        Passing  now  to  the  chief  English  coal-fields,  which  are  much 
land; 
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more  extensive  than  those  of  Scotland,  we  find  them  dotted  here  Chap.  XIV. 
and  there  over  the  conntry;  sometimes  almost  contiguous ;  some-  ^°^'  ' 
times  in  widely  separated  districts;  but  lying  almost  wholly  to 
the  north  and  west  of  a  line  drawn  from  Bath  to  Hull.  The  fijst 
that  we  meet  is  the  great  and  early  famous  one  of  Northumber- 
land and  Durham,  while  some  siKty  miles  south  of  it  lies  the  still 
lairger  Midland  coal-field,  situated  in  the  southern  part  of  York- 
shire and  adjoining  counties.  Not  far  to  the  west  is  that  of 
Lancashire  and  Cheshire,  ranking  fourth  in  size,  or  at  least  in 
richness.  At  a  comparatively  small  distance  to  the  south-west 
of  this  one,  if  it  be  not  actually  continuous  with  it,  is  that  of 
North  Wales.  Continuing  southwards,  we  have  ,the  North 
Staffordshire  area,  both  it  and  the  previous  one  being  large  coal- 
fields. Of  about  equal  size  is  that  of  South  Staffordshire  and 
Shropshire.  In  a  detached  compact  basin,  containing  about 
one-third  of  all  the  stiU.  available  coal  in  Great  Britain,  are 
situated  the  rich  seams  of  South  Wales;  and  across  the  Channel, 
at  the  mouth  of  the  Severn,  we  reach  the  most  southern  EngHsh 
coal-field. 

Although  rocks  of  Carboniferous  age  exend  over  the  greater  (o.)  In  Ire- 
part  of  Ireland,  and  probably  at  one  time  in  the  earth's  history  ^^^' 
there  was  also  a  great  development  of  coal-bearing  strata,  yet 
what  now  remain  of  these  are  of  very  limited  area;  so  much 
so,  that,  according  to  the  most  recent  estimate,  the  total  quantity 
of  unworked  coal  in  the  country  scarcely  exceeds  what  is  now 
raised  in  Great  Britain  in  a  single  year.  The  largest  coal  field 
is  in  Leinster,  and  consists  chiefly  of  anthracite;  but  bituminous 
coal  occurs  in  Tyrone,  Antrim,  and  other  countries. 

In  their  report,  published  in  1871,  the  royal  commissioners  Aggregate 
give,  as  the  result  of  their  inquiries,  an  estimate  of  the  actual  ■workable  un- 
quantities  of  available  coal  in  known  British  fields,  at  depths  United  King- 
not  exceeding  4,000  feet,  and  in  seams  not  less  than  one  foot     '^' 

thick,  of  which  the  following  is  a  summary: — 

Tons. 

Soutli  Wales 32,456,208,913 

Midland  (Yorkshire,  Derbyshire  and  Notting- 
hamshire)    18,172,071,433 

Northumberland  and  Durham  ....  10,036,660,236 

Lancashire  and  Cheshire 5,546,000,000 

Bristol 4,218,970,762 

North  Staffordshire 3,825,488,105 

South  Staffordshire,  Coalbrookdale  and  Forest 

ofWyre 1,906,119,768 

North  "Wales 2,005,000,000 

Smaller  English  coal-fields         ....  2,041,620,251 

Total  of  Scottish  coal-fields 9,843,465,930 

Total  of  Irish  coal-fields 155,680,000 

Grand  total     ....     90,207,285,398 
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Continental 
coal  fields : 


(a.)  !Prance. 


Chap.  XtV.       But  by.taking  into  account  the  coal  which  probaUy  exists 
^^^'  ^-      under  the  Permian,  New  Eed  Sandstone,  and  other  superin- 
cumbent strata  in  the  United  Kingdom,   the  commissioners 
increase  their  estimate  of  the  quantity  still  available  for  use  to 
146,480  millions  of  tons. 

On  the  Continent  there  are  a  number  of  more  or  less  extensive 
coal-fields,  but,  so  far  as  is  yet  known,  in  no  sense  are  the  coal- 
fields of  any  other  division  of  Europe  at  all  equal  in  value  and 
importance  to  those  of  Ghreat  Britain.  France  possesses  one  in 
the  north,  lying  in  the  departments  of  Nord  and  Pas-de-Calais, 
whose  position  is  peculiar,  from  being  covered  with  a  consider- 
able thickness  of  chalk  strata.  Other  coal-yielding  areas  are 
situated  in  the  central  departments  of  Loire  and  Saone-et-Loire; 
and  there  is  yet  another  to  the  south,  in  the  departments  of  Gard 
and  Ardeche.  The  entire  yield  of  the  Erench  coal-fields,  how- 
ever, though  considerable  (17,000,000  tons  annually),  is  stiQ  far 
short  of  meeting  the  wants  of  the  country,  so  that  a  further 
supply  of  7,000,000  tons  is  imported  from  Belgium,  Prussia, 

(b.)  Belgium,  and  England.  Eor  her  size,  the  kingdom  of  Belgium  has  a 
greater  store  of  coal  than  any  other  country  of  continental 
Europe.  The  field  has  not  a  very  great  area,  but  contains  a 
large  number  of  much  contorted  seams;  these  are  actively 
worked,  and  some  are  reached  by  the  deepest  pits  in  the  world. 
Its  actual  extent  is  about  100  miles  long  by  an  average  of  five 
in  breadth,  and  stretches  between  Mons  and  Liege.  The  portion 
lying  in  the  province  of  Hainault  is  the  most  productive,  the 
total  yield  of  the  country  being  about  20,000,000  tons,  of  which 
a  considerable  quantity  is  exported.     Important  coal  regions 

(o.)  Germany  occur  here  and  there  through  North  Grermany.  In  Westphalia, 
Rhenish  Prussia,  Ehenish  Bavaria,  and  Silesia,  considerable 
quantities  of  coal  are  raised  from  the  beds  of  the  coal  measures 
proper;  and  of  these  districts,  that  of  Westphalia,  where  the 
coal  extends  over  an  area  of  1,000  square  miles,  is  the  most 
extensive.  But  in  Prussian  Saxony,  and  through  a  great  extent 
of  coimtry  between  the  Bib  and  the  Vistula,  deposits  of  the  brown 
coal  of  the  Tertiary  formations  also  occur,  which  are  now  exten- 
sively worked  and  consumed  for  domestic  and  manufacturing 
pm-poses.  In  1872,  the  G^erman  Empire  had  an  output  estimated 
at  50,000,000  tons,  iucluding  all  kinds  of  coal.  Austria,  con- 
sidering the  wide  extent  of  her  territory,  is  not  particularly  well 
supplied  with  fossil  fuel;  but  the  working  of  such  beds  as  are 
known,  and  the  search  for  others,  has  been  pursued  with  more 
than  usual  energy  of  late  years,  owing  to  the  growing  scarcity 
of  wood,  and  the  increased  demand,  arising  from  the  prosperity 


(d.)  Austria. 
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of  her  manufactures.    The  older  coal  occurs  chiefly  in  Bohemia    Chap.  XIV. 
and  Upper  Silesia,  while  in  the  former  province  also,  as  well  as        ^™'   " 


in  Hungary  and  the  Austrian  Alps,  there  are  considerable  stores 
of  brown  coal,  some  of  the  beds  being  of  remarkable  thickness. 
So  recently  as  1853,  a  valuable  field  of  lias  coal  was  discovered 
in  Southern  Hungary.  The  total  annual  yield  of  the  Austrian 
Empire  in  1871  was  8,575,000  tons.  Spaia  includes  some  (e-)  Spain, 
valuable  coal-seams  among  her  rich  deposits  of  highly-prized 
minerals ;  but,  owing  to  the  tmsettled  state  of  the  country,  they 
have  not  been  much  opened  up.  They  are  situated  in  Asturias, 
Cordova,  and  Catalonia.  Italy  contains  some  beds  of  anthracite  (f-)  Italy. 
ia  the  north  of  Piedmont,  and  some  coal,  resembling  that  of  the 
carboniferous  age,  in  Sardinia ;  but  the  production  on  the  whole 
is  trifling,  and  the  only  considerable  supply  of  fossil  fuel  is 
obtained  from  the  lignites  of  the  Tertiary  rocks,  which  in  several 
Italian  districts  occur  in  deposits  of  great  thickness  and  of  good 
quality.  Lignite,  indeed,  is  !,the  only  mineral  fuel  of  much 
importance  in  the  Mediterranean  countries  generally.  The  (g-)  S-wreden 
abundance  of  wood  ia  Scandinavia  has,  perhaps,  hitherto 
rendered  the  inhabitants  of  that  northern  region  comparatively 
indifferent  about  the  search  for  mineral  fuel ;  but,  according  to 
recent  accounts,  some  valuable  coal-fields  have  been  discovered 
in  the  Swedish  province  of  Skaraj  and  a  number  of  thin  seams 
of  coal  have  also  been  prdved  in  the  island  of  Ardoe,  in  Norway. 
A  coal-mine  in  the  Jurassic  formation  has  long  been  worked  at 
Hoganas,  in  the  south  of  Sweden.  European  Russia  is  another  (h..)  Russia, 
country  from  which  very  little  has  been  heard  respecting  the 
possession  of  coal-fields  tUl  recent  years;  yet  there  appears  to 
be  an  extensive  development  of  carboniferous  strata  containing 
numerous,  though  comparatively  thin,  seams  of  coal.  As  yet 
the  Polish  field  is  the  most  extensively  worked,  but  there  is  a 
large  central  basia,  600  versts  long  by  400  wide,  nearly  in  the 
centre  of  which  stands  Moscow.  The  same  rocks  extend  about 
1,000  nules  along  both  flanks  of  the  Ural  Mountains;  though, 
so  far  as  is  yet  known,  they  only  contain  coal-seams  in  limited 
and  interrupted  areas.  Perhaps  the  most  promising  coal-field 
is  the  one  stretching  from  the  south-west  of  the  Donetz  River, 
along  the  Sea  of  A^of,  for  180  miles.  It  is  said  to  occupy  an 
area  of  20,000  square  miles,  and  to  contain  more  than  a  hundred 
seams  of  coal.  A  peculiarity  of  many  of  the  Russian  coal- 
bearing  strata  is  that  they  do  not  belong  to  the  upper  or  true 
coal  measures  which  yield  the  great  bulk  of  English  coal,  but  to 
either  the  carboniferous  limestone,  or  to  the  lower  coal  measures 
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Asiatic  coal 
fields  : 


(a.)  India. 


(b.)  Oliiaa. 


(o.)  Japan. 


Australasian 
coal-fields. 


which  contain  workable  coal-seams  iq  Scotland  and  ia  Northum- 
.  berland. 

The  comparatively  primitive  methods  of  mining,  whicli  pre- 
vail in  Asiatic  countries,  have  so  checked  the  development  of 
their  mineral  resources,  that  it  is  not  easy  to  estimate  the  extent 
of  the  coal-fields  which  some  are  known  to  contain.  Britisli 
India,  in.  which  we  naturally  take  the  greatest  interest,  appears 
to  possess  only  a  moderate  supply  of  coal,  whicli  is  not  by  any 
means  of  first-rate  quality.  With  many  barren  intervals,  coal- 
bearing  strata  extend  westward  from  near  Calcutta  for  a  few 
hundred  miles.  Hitherto,  the  only  field  which  has  been  much 
worked  is  that  of  Eanigunje,  near  the  eastern  limit  of  this 
region,  occupying  an  area  of  500  square  miles,  and  containing 
workable  coal  to  an  aggregate  thickness  of  about  120  feet.  The 
whole  quantity  raised  in  India  has  not  yet  exceeded  500,000  tons 
per  annum;  but  efforts  axe  now  being  made  by  the  Indian 
Government  to  work  the  Eanigunje  field  more  actively,  as  well 
as  that  of  Chanda,  in  the  central  provinces.,  Coal  of  a  superior 
quaKty  is  found  in  Assam,  and  deposits  of  lignite  occur  here 
and  there  in  the  Himalayan  mountains.  It  would  seem  that 
there  is  an  enormous  development  of  the  coal  formation  in  the 
northern  provinces  of  China,  but  accounts  concerning  tbe  pro- 
ductive areas  differ  widely  .as  to  'their  extent.  M.  Louis  Strauss, 
one  of  the  Belgian  consuls  in  China,  has  recently  published  a 
statement  which,  gives  the  total  area  of  >  these  coal-fields  as 
87,000  square  miles,  and  if  that  of  the  island  of  Formosa  be 
included,  as  97,000  square  miles.  Another  writer,  however, 
puts  the  total  at  no  less  than  400,000  square  miles.  Baron 
Richthofen  says,  that  in  the  province  of  Shansi  the  beds  are  from 
twelve  to  thirty  feet  thick,  and  adds  that  so  little  is  the  coal 
worked  in-  those  districts,  that  in  the  very  country  wbere  coal 
most  abounds,  so  desperate  is  the  need  for  fuel,  that  the  climate 
has  been  ruined  by  the  cutting  down  of  all  trees  and  brusKwood, 
and  even  the  roots  of  grasses  are  diligently  dug  up  to  supply 
firing  for  domestic  purposes.  Coal,  said  to  be  of  excellent 
quality,  is  also  found  in  Japan,  and  in  some  of  the  islands  of  the 
Indian  Archipelago. 

The  Australian  Colonies  are  not  wanting  in  coal-beds  im- 
portant enough  to  influence  their  prosperity.  The  Sydney  dis- 
trict of  New  South  "Wales,  where  there  is  a  considerable  develop- 
ment of  coal-bearing  strata,  is  the  best  known.  Here,  in  tbe 
neighbourhiood  of  Newcastle,  there  are  several  seams  ranging  from 
three  to  five  feet  thick,  and  the  same  beds  have  been  observed 
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atout  700  miles  to  the  north  of  tMs  town.  The  annual  produce  Chap.  XIV. 
of  New  South  "Wales  is  now  over  1,000,000  tons,  some  of  which  ^^°''-  ^- 
is  exported  to  India,  where  it  realizes  a  good  price.  Coal  also 
occurs  in  Victoria,  but  to  what  extent  is  not  yet  known.  Quite 
recently  a  discovery  of  four  seams,  from  seventeen  inches  to  four 
feet  thick,  is  said  to  have  been  made  in  County  Momington,  th6 
field  being  estimated  by  the  manager  of  a  large  gold  mining 
company  to  contain  25,000,000  tons  of  coal.  Tasmania  also 
contains  true  coal,  and  New  Zealand  is  rich  in  lignites. 

On  the  African  coal  deposits,  which  occur  in  Cape  Colony,  Airioa. 
along  the  bank  of  the  Zambesi, — where  Dr.  Livingstone  dis- 
covered it,  and  collected  gold  dust  in  the  same  field,— as  well 
as  in  other  parts  of  the  Continent,  it  is  impossible  to  speak ; 
with  respect  to  South  America,  coal  seams  are  known  to  exist  in  South  Ame- 
different  provinces  of  Brazil,  and  likewise  in  Chili  and  Peru.        ™*' 

So  far  as  extent  of  area  is  concerned,  and  in  great  measure 
also  as  regards  thickness  of  workable  seams,  the  coal  regions  of  North  Ameri 
the  United  States  claim  an  undisputed  superiority  over  those  of  ^^^^. 
any  other  country;  for  after  large  deductions  are  made  for  in-  (a.)  xjmted 
terruptions,  inaccessibly  deep  beds,  and  other  causes  possibly  ^*^tes. 
rendering  the  mining  of  much  promising  ground  either  futile 
or  unprofitable,  enough  is  known  to  satisfy  us  that  vast  deposits 
of  workable  coal  are  spread  over  a  great  extent  of  the  southern 
half  of  North  Am.erica.     There  are  eight  distinct  areas  of  the 
coal  ineasures  in  the  United  States,  and  these  are  as  follows : 
(1)  The  New  England  Basin,  in  Massachusetts  and  Ehode  Island; 
covering  an  area  of  about  750  square  miles,  and  containing,  it 
is  believed,  eleven  beds,  with  a  maximum  thickness  of  twenty- 
three  feet.     The  coal  is  a  kind  of  anthracite,  useful  in  smelting- 
fumaces.     (2)  The  Pennsylvanian  Anthracite,  which  iucludes  , 

five  separate  basins,  amounting  to  434  square  miles  in  area. 
According  to  the  depth  of  the  basin,  the  number  of  distinct 
beds  varies  from  two  to  twenty-five,  and  the  maximum  aggre- 
gate thickness  is  207  feet,  while  the  average  is  estimated  at 
seventy  feet..  This  is  the  most  important  coal  district  in  the 
United  States.  (3)  The  Appalachian  Basin,  occupying  a  total 
area  of  63,475  square  miles,  extending  from  Pennsylvania  to 
Alabama,  and  aU  of  bituminous  coal.  The  areas  in  square 
miles  of  the  subdivisions  of  this  basin,  are  12,200  in  Pennsyl- 
vania, 550  in  Maryland,  16,000  in  West  Virginia,  10,000  in 
Ohio,  10,000  in  Eastern  Kentucky,  5,i00  in  Tennessee,  170  in 
Q-eorgia,  and  9,000  in  Alabama.  In  Pennsylvania  there  is  an 
average  thickness  of  forty  feet  of  this  bituminous  coal,  and  in 
West  Virginia  eleven  of  the  twenty-four  seams  reach  an  aggre-  ' 
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(b.)  Canada, 
&o. 


gate  tHickness  of  fifty-one  feet.  (4)  The  MieMgan  Basin,  ex- 
tending to  6,700  square  miles  in  area.  (5)  The  Illinois  Basin, 
emhracing  an  area  of  51,700  square  miles,  which,  however,  also 
includes  areas  in  Indiana  and  Western  Kentucky.  (6)  The 
Missouri  Basin,  which  is  the  largest  of  them  all,  comprising 
more  than  100,000  square  miles;  it  extends  from  Iowa  to 
Texas,  and  is  reached  by  several  navigable  rivers.  (7)  The 
Texas  Basin,  separated  from  the  last  one  only  by  cretaceous 
beds,  under  which  the  coal  beds  may  continue.  (8)  Areas  of 
unknown  extent  in.  the  Rocky  Mountain  region.  The  seven 
best  known  areas  thus  extend  to  a  grand  total  of  aboilt  230,000 
square  miles,  aU  belonging  to  the  carboniferous  system.  In 
addition  to  this,  the  United  States  contain  important  deposits 
of  coal  belonging  to  newer  formations.  Notwithstanding  the 
vast  extent  of  her  .coal-fields,  the  total  production  of  coal  in  this 
country  was,  in  1874,  only  about  one-thii'd  that  of  Great  Britain, 
the  actual  quantity  being  41,500,000  tons,  about  one-half  of 
which  was  anthracite. 

The  coal  of  the  British  possessions  in  North  America  is  found 
in  Newfoundland,  New  Brunswick,  and  Nova  Scotia,  none 
whatever  occuiring  in  Canada  proper.  Although  there  is  a 
great  development  of  carboniferous  strata  in  the  Cumberland 
coal-field  of  Nova  Scotia,  the  nimiber  of  workable  seams  is  few, 
and  does  not  in  the  aggregate  exceed  sixteen  feet  in  thickness. 
More  productive,  though  of  much  smaller  extent,  is  the  coal-field 
of  Piston,  which  contains  five  or  six  beds,  all  of  considerable,  and 
two  of  remarkable,  thickness,  one  of  them  being  thirty-seven  feet 
thick.  In  the  island  of  Cape  Breton,  another  small  coal-field 
lies  round  the  town  of  Sydney,  and  is  believed  to  extend  for 
some  distance  imder  the  sea.  It  also  contains  some  valuable 
seams.  A  richly  bituminous  mineral  known  as  albertite  is  found 
in  New  Brunswick,  but  the  coal  seams  proper  of  the  colony  are 
unimportant. 


(9.)  Stone 
quarries, — 
their  looali- 


(a.)  Granite : 
(1.)  England. 


The  principal  stones  that  are  quarried  in  the  United  King- 
dom to  a  profit  for  useful  and  ornamental  purposes  are  the  fol- 
lowing:— 

(a.)  Qxanite, 

(b.)  Limestone,  and 

(c.)  Sandstone; 
and  the  districts  in  which  the  same  stones  are  dug  are  principally 
the  following,  that  is  to  say, — 

The  granite  districts  of  England  are  found  in  Devon  and 
Cornwall,  the  Channel  Islands,  Lundy  Island,  Mount  Sorel  in 
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Leioestersliire,  Shap  in  Cumberland,  and  in  the  Isles  of  Angiesea  Chap.  XIV. 
and  of  Man.  The  granite  of  Devon  and  Cornwall  is  of  several  ^°'^'  ' 
varieties.  At  Dartmoor  it  has  a  prevailing  greyish  hue,  and 
is  sometimes  porphyritic.  The  Cornish  granites  are  frequently 
schorlaceous,  the  principal  quarries  beiag  at  Gheesewring,  near 
Listeard ;  Lamoma,  west  of  Penzance;  Penryn,  near  Pal- 
mouth;  and  Mill  Hill,  Maldron.  The  syenitic  granite  of  Mount 
Sorel  is  a  hard  and  durable  stone,  and  is  of  a  rich  pink  colour. 
The  porphyritic  granite  of  "Wasdale  Crag,  near  Shap,  ia  Cum- 
berland, is  somewhat  variable  in  texture,  but  in  general  it 
consists  of  a  reddish  crystalline  granular  base  of  quartz,  felspar, 
and  black  mica,  in  which  large  flesh-coloured  orthoclase  crystals 
are  imbedded.  It  has  a  strong  resemblance  to.  the  red  granite 
of  Egypt. 

The  principal  granite  quarries  of  Scotland  are  those  of  Aber-  (2.)  Scotland, 
deen,  Peterhead,  the  Isle  of  Mull,  Craignair  and  Creetown 
in  Kirkcudbrightshire.  The  granite  of  Aberdeen  is  of  a  greyish 
tint,  and  is  quarried  for  structural  and  ornamental  purposes, 
as  it  takes  a  fine  polish;  but  that  of  Peterhead  is  of  a  rich 
red  or  pink  colour,  and  is  more  highly  prized  for  ornamental 
purposes,  such  as  colurons,  tesselated  pavements,  pilasters, 
cornices,  &c.  It  takes  a  high  polish,  and  can  be  extracted  in 
large  blocks,  so  that  there  are  few  ornamental  stones  of  more 
general  use  in  Britain,  and  even  in  some  parts  of  America,  to 
which  country  large  quantities  are  annually  exported.  The 
granite  of  Mull  is  of  a  fine  reddish  or  piak  colour,  and  is  now 
cut  and  polished  on  the  spot  at  the  works  of  the  Scottish  Granite 
Company.  The  granite  of  Kirkcudbrightshire  is  generally  of 
a  greyish  colour  and  porphyritic.  Granite  also  occurs  in  the 
Island  of  Axran,  at  Strontian,  and  in.  several  parts  of  the 
Grampian  Mountains. 

The  granite  districts  of .  Ireland  are  situated  ia  "Wicklow,  (3.)  Ireland. 
Q-alway,  Donegal,  and  Down.  The  granite  of  Wicklow  and 
Down  is  of  a  greyish  tiut,  and  has  been  extensively  quarried  at 
Kingstown,  Newry,  and  Castlewellan.  Donegal  produces  a 
beautiful  red  granite,  equal  in  beauty  to  that  of  Peterhead, 
and  capable  of  receiving  a  high  polish. 

The  large  group  of  igneoTis  rocks,  allied  to  granite  by  origin.  Granite-like 
and  known  as  basalts,  whinstones,  and  greenstones,  are  iU  ^*°'^^^- 
adapted  for  building  purposes,  owing  to  their  extreme  hardness 
■  and  sombreness  of  colour.  Basalt,  with  its  more  largely. crystal- 
line granular  variety  of  dolerite,  is  a  rock  formed  of  labradorite, 
felspar,  augite,  and  titano-ferrite ;  while  greenstone  or  diorite 
is  composed  of  hornblende  and  felspar.     The  most  important 
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(b.)  Lime- 
stones : 


(1.)  Devoman 
limestones. 


(2.)  Carboni- 
ferous lime- 
stones. 


(3.)  Permian 
limestones. 


(4.)  OoUtio 
limestones. 


quarries  axe  those  of  Bardon  Hill  in  Leicestershire,  and  of  Pen- 
maenmawr  in  North  Wales,  from  which  latter  place  enormous 
quantities  of  squared  "sets"  are  annually  sent  by  ship  and  rail 
to  various  towns  of  England  and  Ireland  for  use  as  ^paving 
stones. 

The  limestones  of  Britain  used  as  building  materials  are 
derived  from  the  Devonian,  Carboniferous,  Permian,  Oolitic,  and 
Cretaceous  formations,  though  but  sparingly  from  the  last.  They 
are  all  stratified  rocks  formed  in  water,  either  from  the  shells 
and  stony  skeletons  of  marine  animals,  or  by  precipitation  of 
calcareous  matter  in  inland  seas. 

The  principal  quarries  of  the  Devonian  formation  are  at 
Oreston,  near  Plymouth ;  other  quarries  are  at  Pitit  Tor,  near 
Babbacombe,  and  Newton  BusheU.  The ,  stone  quarried  at 
Ipplepen  yields  blocks  18  feet  square.  In  North  Devon  there 
are  limestones  and  marbles  belonging  to  the  same  formation  at 
Bridestow,  South  Tawton,  and  Drewsteignton,  while  black 
marbles  with  white  veins  of  calcspar  are  found  at  Chudleigh, 
Staverton,  and  Berry  Pomeroy. 

The  great  calcereous  formation  of  the  Carboniferous  limestone 
occupies  large  tracts  of  the  north  of  England,  as  well  as  of 
Somersetshire,  South  Wales,  and  Monmouth,  and  the  border 
counties  of  North  Wales.  Beiag  generally  of  a  hard,  brittle, 
shelly,  or  crystalline  nature,  and  not  of  a  pleasant  colour  for 
street  architecture,  it  is  more  extensively  quarried  for  lime, 
cement,  and  iron-smeltiag  purposes  than  for  building.  Derby- 
shire produces  marbles  of  dark-grey  or  bluish  colours,  and  either 
coralline,  crinoidal,  or  shelly,  according  to  the  varieties  of  the 
fossil  remains  enclosed.  The  black  marbles  are  generally  derived 
from  the  upper  beds,  consisting  of  carbonaceous  limestones  in- 
terstratifled  with  black  shales  ;  but  the  great  mass  of  the  forma- 
tion is  made  up  of  stony  shells  and  skeletons  of  marine  animals, 
often  in  a  broken  and  fragmentary  state. 

The  magnesian  or  Permian  limestone  ranges  in  a  northern 
direction  from  Nottingham  to  Tynemouth,  being,  however,  in- 
terrupted for  a  short  distance  in  the  vicinity  of  Northallerton. 
It  has  a  total  thickness  varying  from  300  to  600  feet,  and  is 
separated  into  an  upper  and  lower  division  near  Mansfield  by 
the  interposition  of  marly  strata.  Other  important  quarries  of 
magnesian  limestone  are  situated  at  Brodsworth,  Cadeby,  and 
Park  Nook,  near  Doncaster,  and  Smawse,  near  Tadcaster. 

The  formation  to  which  the  Oolitic  or  Jurassic  limestones 
belong  ranges  from  Dorsetshire  into  Yorkshire,  through 
Somersetshire,  Grloucestershire,  Oxfordshire,  Northamptonshire, 
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and  Lincolnsliire,  and  is  largely  quarried  throughout  its  course.    Chap.  XIV, 

It  is  interposed  between  the  Lias  and  the  cretaceous  rocks,  and  ^' 

consists  of  four  divisions  of  limestone : — (1)  The  Inferior  oolite ; 

(2)  The  Great,  or  Bath  oolite ;  (3)  The  Coralline  oolite ;  and 

(4)  The  Portland  limestone.     Each  of  these  is  separated  by 

great  beds  of  clay,  and  the  whole  formation  is  highly  fossili- 

ferous.     Portland  stone  is  nearly  pure  limestone,  but  eontaius  a 

little  siliea  and  magnesia.     It  is  also  denser  than  the  oolitic 

limestones,  weighing  from  1351b.  to  1471b.  per    cubic  foot; 

this  imparts  to  it  a  hardness  and  durability  superior  to  that 

of  the  oolitic  limestones  in  the  presence  of  a  smoky  atmosphere. 

The  principal  quarries  are  those  of  the  Isle  of  Portland  in 

Dorsetshire,  which  present  a  vertical  face  of  from  43  feet  to 

52  feet — ^not,  however,  aU  consisting  of  workable  stone.     The 

principal  layer   is  called  the  White  Bed,  which  varies  from 

5  feet  to  8  feet  in  thickness.     The  bottom  bed  is  somewhat 

thicker. 

Kentish  rag,  a  building  stone  recently  introduced  into  the  (5.)  Cretaoe- 
London  district,  is  obtained  from  the  lower  greensand  formation  gtones. 
near  Hythe  and  Folkestone.     It  is  a  kind  of  calcareous  sand- 
stone, of  light  yellow  or  brown  colours,  and  often  shelly.     The 
principal  quarries  are  at  Grodstone,  Maidstone,  and  Broughton. 

The  British  sandstones  used  in  building  are  derived  from  the  («•)  Sand- 
Silurian,  Devonian  or  old  red  sandstone,  carboniferous,  and 
Triassic  or  new  red  sandstone,  formations.     Those,  however,  of  (i.)  Silurian 
the  Silurian  series,  lying  either  too  remote  from  the  busy  centres  ^^"   wne^. 
of  industry,  or  not  being  of  an  agreeable  colour,  are  seldom 
used  beyond  the.  immediate  localities  where  they  occur,  either 
in  "Wales,  Salop,  Cumberland,  or  the  Uplands  of  Scotland. 

The  sandstones  of  the  Devonian  or  old  red  sandstone  (2.)  Devonian 
.group  are  distributed  throughout  Devonshire,  Herefordshire,  g^i^tonea 
and  Monmouthshire  in  England,  and  various  parts  of  the  south 
and  north-east  of  Scotland.  They  are  of  various  degrees  of 
coarseness,  from  the  finest  grain  up  to  conglomerates  of  large 
■rounded  boulders,  such  as  are  found  iu  Cantyre  and  along  the 
southern  slopes  of  the  Grampians.  The  colours  vary  through 
red,  purple,  and  yellow,  to  Kght  green  or  grey ;  but  sometimes 
the  stone  is  almost  white.  In  Devonshire,  buildiag  sandstones 
occur  at  the  Hangman  HiUs,  the  Foreland,  North  Hill,  and 
Newnham  Park.  The  old  red  sandstone  of  Scotland  produces 
the  well-known  sandstones  and  flags  of  Arbroath  and  Dundee, 
which  are  largely  used  iu  Edinburgh,  Glasgow,  London,  and 
other  large  towns.  The  flagstones  of  Caithness,  Cromarty,  and 
Nairn  are  also  used  for  paving  and'  building.     The  flagstones 

B.  3  b 
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(3.)  Carboni- 
ferous sand- 
stones. 


(4.)  Triassio 
or  new  red 
sandstone. 


of  Arbroath  are   of   a  liglit    greenisli-grey  colour,  of    dense 
_  structure,  and  resist  the  weather  successfully. 

The  carboniferous  sandstones  are  derived  from  the  nullstone 
grit  and  coal  measures  in  England,  and  in  Scotland  from  the 
balciferous  sandstone  series  as  well,  which  lies  near  the  base  of 
the  carboniferous  system  of  roots;  The  nullstone  grit  produces 
either  massive  coarse-grained  blocks,  suited  for  foundation  stones, 
engine  beds,  voussoirs  of  bridges,  &c.,  or  finer  laminated  grits, 
which  may  be  used  for  flags  or  paving.  Some  of  the  quarries  in 
the  counties  of  Lancaster,  Stafford,  Cheshire,  Derby,  and  York 
are  of  large  size,  and  of  these  may  be  specially  mentioned  the 
following : — ^Parbold,  Harrock  HOI,  Longridge  Fell,  HasKngden 
and  Eossendale  in  Lancashire ;  Baddeley  Edge  and  Wetley  in 
Staffordshire;  Congleton in  Cheshire ;  Bakewell  Edge,  Stanoliffe 
and  Duffield  Bank  in  Derbyshire;  Aislaby,  Meanwood  and  Stan- 
ningley  in  Yorkshire ;  Stenton  in  Durham ;  and  Yiney  Hill  in" 
Grloucestershire.  Erom  the  lower  part  of  the  coal  formation 
excellent  flagstones  are  obtained  in  Cheshire,  near  Macclesfield ; 
in  Lancashire,  near  Wigan,  Bumley  and  St.  Helen's;  and  in 
Yorkshire,  near  EUand.  These  are  not  only  used  in  the  neigh- 
bouring towns,  but  sent  to  all  parts  of  England.  The  sandstones 
of  the  coal  measures  are  seldom  durable,  and  generally  become 
iron-stained  on  exposure,  owing  to  their  containing  considerable 
quantities  of  iron  and  alumina,  e.g.  those  dug- from  the  quarries 
of  Heddon  and  Kenton,  near  Newcastle. 

The  stone  of  the  new  red  sandstone  formation  has  been 
largely  quarried  in  the  neighbourhood  of  Liverpool,  Chester, 
Shrewsbury,  Stafford,  and  many  of  the  towns  and  villages  of 
the  central  counties.  The  Bunter  sandstone,  which  forms  the 
lower  division,  is  only  occasionally  suited  for  any  but  very  roiigh 
and  ordinary  buildings,  as  it  is  either  too  soft  or  too  pebbly.  In 
the  neighbourhood  of  Liverpool  and  Birkenhead^  however,  it 
assumes  a  more  compact  character,  and  has  been  used  with  good 
effect  even  in  the  more  ornate  buildings.  The  colour  is  a  light 
brownish-red,  and  the  stone  is  quarried  extensively  along  the 
high  ridge  of  Everton,  Kirkdale,  West  Derby  and  Eoby.  A 
better  building  material,  however,  is  obtained  from  the  lower 
portion  of  the  Keuper  division,  and  ranges  from  the  banks  of 
the  Mersey,  near  Euncom,  through  the  Delamere  and  Peek- 
fortoh  lulls  to  Grinshill,  near  Shrewsbury,  and  is  exten~sively 
distributed  through  parts  of  Staffordshire,  Worcestershire  and 
Warwickshire.  The  stone  is  generally  compact,  uniform  in 
texture,  easily  worked,  and  of  light  red,  brown,  or  greyish 
colours  to  white.  It  can  often  be  quarried  in  large  blocks,  and 
stands  the  weather  well.     The  stone  is  quarried  (amongst  other 
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places  too  numerous  to  mention)  at  Bidston  Hill,  Helsby,  Man-  Chap.  xrv. 
ley,  Storeton  HiH  and  WaUasey  in  Oheshire ;  Belton,  GriasMOl  ^"°^-  ^- 
and  Weston  in  Salop ;  Colwich,  Oolton  MUl,  Crumpwood  near 
Alton,  Fnlford,  HolHngton,  and  TixaU  ia  Staffordshire; 
and  Ombersley  and  Hadley  in  WorcestersMre.  In  that  part 
of  Yorkshire  stretching  inland  from  the  coast  of  Whitby  and 
Scarborough,  the  Jurassic  formation  contains  numerous  beds  of 
yellowish  and  brownish  sandstones,  which  are  sometimes  used 
for  building  purposes.  The  principal  quarry  is  one  near  Aislaby, 
where  the  workable  stone  is  forty-six  feet  ia  thickness. 


Sttb-Sect.  2. — Present  Annual  Froduction  of  the  various  Mines 
and  Minerals. 

A  brief   statement  of  the  growth  of  the  industry  of  coal-  Increase  of 
mining  during  the  last  sixty  years  within  the  United  Kingdom  between  ^^ 
of  England,  Scotland,  and  Ireland,  will  serve  as  a  fittrag  intro-  I8i6andi87e. 
duotion  to  the  more  detailed  statistics  which  follow  regardiag 
all  the  various  metallic   and  non-metaUio  mineral  substances 
that  have  been  produced  within  the  United  Kiagdom  during 
the  year  1875  (beiag  the  last  year  the  statistics  for  which  have 
as  yet  been  pubKshed). 

During  the  year  1816,  the  total  production  of  coal  in  the 
United  Kingdom  was'only  27,000,000  and  odd  tons,  whereas  in 
the  yeaj  1875  the  production  of  coal  had  reached  the  enormous 
total  of  132,000,000  tons.  The  stages  of  this  increase  have  not 
been  uniformly  progressive,  but  have  shown  considerable  varia- 
tions. In  the  year  1838,  there  were  fifty-nine  collieries  at  work 
in  the  great  northern  coal-fields  alone,  and  the  total  production 
of  coal  at  these  collieries  for  that  year  was  slightly  under  sIk  mil- 
lion tons.  In  the  year  1854,  there  were  2,441  coUieries  at  work 
in  the  United  Kingdom,  and  their  aggregate  production  of  coal 
was  very  slightly  under  65,000,000  tons,  being  nearly  two  and 
a-half  times  the  aggregate  output  for  1816.  In  the  year  1864, 
there  were  3,195  collieries  at  work  in  the  United  Kingdom, 
and  their  aggregate  output  for  that  year  was  93,000,000  tons 
very  nearly,  showing  an  increase  of  28,000,000  tons  for  the 
preceding '  decennial  period.  Between  the  years  1864 — 1869, 
there  was  a  decrease  in  the  pumber  of  working  collieries, 
namely,  2j819  cbUieries  at  work  in  1869  as  against  3,195 
collieries  at  work 'in  1864 ;  but  during  the' same  quinquennial 
period,  the  annual  output  of  coal  had  steadily  increased,  showing 
for  the  year  1869  as  much  as  107^600,000  tons  or  thereabouts, 
being  an  increase  of  14,500,000  over  the  total 'output  of  1864. 
From  the  year   1869  to  the  present  time  there  has  been  a 
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fits before  and 
since  1870. 


The  coal 
mania  1871- 
1873. 


Comparative 
tabular  state- 
ment of  coal 
production  in 
1871andl875. 


continuous  annual  growth,  with  the  exception  of  the  years 
1873, 1874,  when  the  output  feU  from  127,000,000  to  125,000,000 
tons ;  but  that  decline  has  been  amply  compensated  in  the  yeai 
1875,  which  shows  a  total  output  of  132,000,000  tons  of  coal, 
or  an  increase  of  7,000,000  tons  compared  with  the  year  1874. 

It  may  be  roughly,  but  correctly,  asserted,  that  up  to  the  year 
1871,  the  coal  trade,  although  progressive,  was  not  so  con- 
spicuously a  money-making  speculation  as  it  has  since  become. 
On  the  contrary,  the  average  net  profits  previous  to  1870  are 
stated  to  have  been  5  per  cent,  only  on  the  amount  of  capital 
invested.  However,  in  the  year  1871,  a  new  order  of  things 
set  in,  and  the  inflation  of  demand  with  the  corresponding  rise 
in  price  became  unprecedented.  This  inflation  lasted  throughout 
the  years  1872  and  1873,  showing,  however,  the  first  tokens 
of  decline  towards  the  end  of  the  latter  year.  And,  as  already 
indicated,  there  was  a  serious  diminution  for  the  years  1873, 
1874,  although  the  inflation  of  production  without  the  increase 
of  profits  was  renewed  in  the  year  1875.  The  statistics  for 
the  year  1876  are  not  yet  procurable,  but  it  is  generally  tinder- 
stood  that  neither  the  year  1876  nor  (so  far  as  it  has  yet 
proceeded)  the  year  1877  has  been  sensibly  difEerent  from  the 
year  1875,  either  ia  production  or  in  net  profit. 

During,  the  period  of  inflation  above  referred  to,  that  is, 
between  the  years  1871  and  1873,  the  coal-fields  of  the  kingdom 
were  enormously  developed.  Every  one  who  had  any  available 
capital,  and  many  people  also  who  had  none,  contrived  to  put 
their  own  or  other  people's  capital  into  coal.  Every  royalty 
that  was  worth  picking  up,  and  many  also  that  were  worthless, 
were  eagerly  purchased  up  at  no  matter  what  the  price  demanded 
for  them.  Pits  were  sunk  in  the  most  unpromising  localities; 
and  so  great  was  the  energy  of  the  adventurers  as  to  have  become 
almost  diabolical, — it  being  currently  related  of  one  adventurer 
in  particular,  that  he  swore  he  would  sink  to  hell  and  find  cinders, 
if  he  failed  sooner  to  strike  upon  coals.  Much  capital  has, 
doubtless,  been  jeopardised,  and  if  not  permanently,  at  least 
temporarily,  lost  in  the  more  extravagant  of  these  recent  mining 
speculations;  but  upon  the  whole  the  industry  of  the  country 
cannot  be  said  to  have  suffered  in  consequence  of  them,  and 
there  can  be  no  reasonable  doubt,  that  the  land-owners  and  such 
of  the  legitimate  adventurers  as  can  afford  to  wait  will  eventu- 
ally and  before  long  realize  large  profits  from  the  recent  great 
extension  and  development  of  the  working  coal  areas. 

The  two  following  tables  show  the  principal  ooUiery  districts 
in  the  United  Kingdom,  the  first  table  showing  also  the  number 
of  collieries  opened  out  in  each  district  in  the  year  1871  and  in 
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tHe  year  1875,  and  the  increase  in  each  district  (there  having    Chap.  XIV. 
been  no  decrease,  in  any  district)  in  the  number  of  coUieries  in      ^^°'^'  ^' 
the  latter  year  as  compared  with  the  former  year,  and  the 
second  table  showing  also  the  aggregate  production  in  tons  of 
coal  for  the  same  two  years  in  each  of  the  same  districts,  and  the 
increase  of  production  in  some  and  the  decrease  in  others  of  these 
districts  in  the  year  1875  as  compared  with  the  year  1871. 
Table  shotoing  Number  of  Pits. 


North  Durham  and  Northmnherlaud    . 

Oumberland    

South  Durham  

Cheshire 

Lancashire,  East  and  North  

Lancashire,  West 

Yorkshire    

Derbyshire 

Nottinghamshire   

Warwickshire     

Leicestershire " 

South  Staffordshire  and  Worcestershire 

North  Staffordshire 

Shropshire  

Crlouoestershire 

Somersetshire 

Monmouthshire 

South  Wales  

North  Wales 

Scotland,  East    

Scotland,  West 

Lreland    

Totals    


1871. 


2,885 


1875. 


164 

170 

6 

27 

39 

12 

140 

177 

37 

29 

37 

8 

287 

400 

113 

157 

188 

31 

423 

623 

100 

130 

255 

125 

27 

46 

19 

18 

31 

13 

12 

25 

13 

307 

442 

135 

104 

157 

53 

69 

64 

5 

66 

90 

24 

33 

40 

7 

74 

91 

17 

299 

415 

116 

79 

124 

45 

216 

334 

118 

204 

232 

28 

30 

53 

23 

3,933 


Increase. 


1,048 


Table  shomng  Amount  of  Tons. 


1871. 

187B. 

liicrease. 

Decrease. 

Durham  and  North-  \ 

nmberland ] 

Cumberland 

Tons. 

29,190,116 

1,423,661 

12,801,260 

5,360,000 

2,469,400 

723,600 

699,900 

14,281,250 

13,851,000 

975,000 

1,350,000 

1,412,297 

673,873 

4,915,526 

9,120,000 

2,500,000 

15,438,291 

166,760 

Tons. 

32,097,323 

1,226,737 
15,425,278 
7,091,326 
3,250,000 
799,750 
1,154,619 

14,708,004 

17,076,044 

658,946 

1,229,785 

1,273,080 

654,878 

3,526,975 

10,632,597 

2,337,308 

18,697,507 

127,960 

Tons. 
2,907,207 

2,6'24,018 
1,731,325 

790,600 
76,150 

454,719 

426,764 
3,226,044 

1,612,697 
3,159,216 

Tons. 
196,924 

317,065 

130,216 

139,217 

29,000 

1,389,650    ' 

162J692 

37,800 

Derbyshire     

Nottinghamshire 

Warwickshire    

Leicestershire    

Staffordshire  and  1 
Worcestershire . .  | 

Cheshire         

ShroTisliire 

Gloucestershire 

Somtosetshire    

Monmouthshire     .... 

South  Wales 

North  Wales 

Totals 

117,362,028 

131,867,106 

16,907,630 

2,403,063 

14,504,677.. Net  increase. 
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Oommentiiig  upon  these  figures  tlie  Times  (liondon)  of  the 

25th  January,  1877,  contained  these  ohservations : — ' 

The  figures  quoted  above  show  that  tlie  greatest  amOvmt  of  enterprise 
lias  been  in  Lancashire,  where  144  new  coUieries  have  been  opened  out, 
and  3,225,044  tons  of  additional  coal  raised;  and  ia  Scotland,  where  146 
new  collieries  have  been  opened,  and  3,159,216  additional  tons  of  coal  pro- 
duced. Torkshire,  with  an  iaorease  of  100  collieries,  and  2,624,018  tons 
of  coal,  conies  very  near  to  the  Great  Northern  coal-field  with  an  increase 
of  2,907,207  tons  of  coal;  but  the  fact  that  there  have  only  been  some 
forty- three  additional  collieries  opened  out  ia  the  lastTmentioned  coal-field 
proves  concluaively  that  the  increase  of  production  does  not  always  nmpari 
passu  with  an  increase  ia  the  number  of  pits.  An.other  very  notable  fact 
poiats  to  this  conclusion,  for  it  will  be  observed  that  while  the  number  of 
collieries  has  iacreased  ia  every  coal-field  throughout  the  Kagdom,  there 
has  been  an  absolute  deoreaise  of  production  in  no  less  than  eight  of  our 
coal-fields — namely,  Cumberland, '  Cheshire,  Shropshire,  Gloucestershire, 
Somersetshire,  Monmouthshire,  North  Wales,  and  Irela,nd.  Another 
curious  fact  wiU  be  found' on  examining  the  .figures  relating  to  Staf- 
fordshire and  Worcestershire.  In  these,  counties,  there  has  been  a  total 
inorfease  of  188  in  the  number  of  collieries,  whereas  the  increase  ia  the 
quantity  of  coal  produced  is  only  426,754  tons.'  When  we  remember  the 
prodigious  efforts  put  forth  to  secure  the  development  of  the  Sandwell 
Park  and  other  new  collieries  in  Staffordshire,  it-  is  obvious  that  a  large 
number  of  the  older  pits  must  have  been  worked  to  very  little  purpose. 
In  some  parts  of  Staffordshire  the  best  coal  has  almost  tpeen  completely 
exhausted,  which  may  somewhat  abcouht  for  the  slow  progress  made 
during  the  last  four  years;  and  we  may  remiari,  in  passing,  that  this 
almost  stationary  attitude  of  two  of  the  chief  maniifacturing  counties  of 
England — counties,  moreover,  that  are  very  largely  connected  with  the 
iron  trade — ^becomes  all  the  more  inexplicable  and  startling  when  we  call 
to  mind  that  between  1854  and  1870  their  joint  production  of  coal  had 
more  than  doubled.  The  resources  of  South  Staffordshire  are,  in  truth, 
more  hmited  than  those  of-  any  other  coal-fi«ld  producing  an  equally- 
large  quantity.  The  Commissioners  of  1870,  in  their  inquiry  into  the 
duration  and  extent  of  our  coal-fields,  only  gave  1,906,000,000  tons  as 
the  available  reserve  of  the  Scfilth  Staffordshire  coal-fields,  whereas  the 
contiguous  coal-fields  of  the  Midlands  and  Lancashire  possessed  reserves 
of  18,172,000,000  and  5,546,000,000  tons  respectively,  not  to  speak  of 
South  Wales,  with  its  32,456,000,000  tons  intact,  and  the  Durham  and 
Northumberland  coal-fields  with  their  10,036,000,000  tons.  It  is  noticei- 
able  that  the  coal-fields  most  prolific  in  -their  increase  are  precisely  those 
that  are  possessed  of  the  richest  resources,  Torkshire,  Derbyshire,  the 
Great  Northern  coal-field,  Lancashire,  Scotland,  and  North  Wales  con- 
tributing together  all  but  a  million  and  a  half  of  the  increase  between 
1871  and  1875,  while  none  of  the  districts  that  have  fallen  off  during  that 
period  have  other  than  very  limited  resources,  except  North  Wales,  which 
has  decreased  to  the  extent  of  162,692  tons,  notwithstandiag  that  it  has  an 
estimated  reserve  of  over  2,000,000,000  tons. 

We  haye  adopted  this  extract  because  the  inductions  to  he 
drawn  from  the  two  tables  above  set  forth  could  not  be  iDetter 
or  more  succinctly  expressed.  At  the  same  time,  it  must  not 
be  supposed  that  the  decline  in  the  districts  that  have  shown  a 
comparative  decline  is  due  to  other  than  temporary  causes,  such 
as  strikes,  and  other  stoppages  due  to  occasional  and  perfectly 
curable  causes,  such  as  accidents,  want  of  capital,  &c. 

Particular  A  few  statistics  regarding  the  particular  minerals  produced  in 

StiM  rf.     *^®  TJnited  Eiigdom  during  the  year  1875j  wiU  fitly  conclude 
the  present  chapter. 
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The  following  table  sliows  the  aggregate  tonnage  and  aggre-  

gate  values  of  the  produce  of  the  tin  mines,  tin   streams,  &c.,  ^*f*i^*ios  of 

r     -,  1  T-.  aetualproduo- 

in  Comwall  and  Devon  for  the  year  1875,  and  also  the  several  tiou,— 

proportions  thereof  that  were  raised  in  the  separate  districts : —  (^-J  ^"^^ 


No.  of 
Mines, 

bSiTI^. 

Value  of 
BIa«kTin. 

Metal 
produced. 

Value  of 
White  Tin. 

CoBjrwAii: 
Western  District  , . . . ' 
West  Central  District 
East  Central  District 
Eastern.  District  .... 

Dbvonshike  . . ....  ..;. . . 

Tin  sold  in  the  stone  in 
both  Comities 

Tin  from.  Stream  Works 
arifl    Bivers   in   iotli 

23 

.  77 

17 

11 

9 

19' 
27 

Tons    owts.  qrs.  lbs. 

2,423        2       3       6 

8,078      18      2      4 

845      16      2      8 

882      11       0       9 

134      19       3      4 

940      13       0      0 
698      15       1     11 

&         s.    d. 

120,484  14     3 

398,475    5    4 

45,049     8     1 

44,194     8     3 

7,103     1     2 

.57,065  14    1 
28,191  14    0 

Tons. 
.9,614 

~£      «.   d. 
866,282  8  0 

183 

14,004      17       0     13 

700,514    5    2 

9,614 

866,282  8  0 

The  aggregate  and  proportionate  amounts  shown  in  the  table 
above  set  forth  are  inclusive  of  the  amount  raised  ,within  the 
Duchy  of  Comwall — the  number  of  mines  and  streams  paying 
dues  to  the  Duke  being  thirty-two,  and  the  aggregate  tonnage 
upon  which  dues  were  paid  in  the  year  1875  having  been  1,118 
tons. 

Copper. 

The  following  table  shows  the  returns  of  Copper-Ores  for  the  (2.)  Copper. 
counties  of  Comwall  and  Devon  in  the  year  1875 : — 


No.  of 
Mines. 

TVMTiiTig  DifltrietB. 

Copper  Ore. 

Value. 

6 

47 

2 

12 

17 

OOBNTAIL : — 

Western  District 

Tons  cwts. 

576  19 
16,399       0 

337  0 
22,080     12 

14,097       3 

qrs. 
2 
2 
2 
3 

1 

£,        s.       d. 

6,019    16       7 

80,108       1     10 

4,139       5       6 

113,961       3     10 

86,398       7       1 

West  Central  District    : 

Bast  Central  District 

Eastern  District  ', 

Devonshiee 

Total   

84 

53,490    16 

2 

290,626     14  10 

'  The  entire  copper  ore  raised  in  the  United  Kingdom  during 
the  same  year  was  71,628  tons,  of  which  Cheshire  produced 
8,336  tons,  Anglesea  4,613  tonsi,  and  Ireland  3,125  tons. 

Lead  and  Silver. 
:    The  total  quantity  of  Lead  Ore  raised  and  sold  in  the  United  (3.)  Lead  and 
Kingdom  according  to  returns  made  to  the  Mining  Record      ^^^' 
Office   (which  returns  have  been    collated  with    those   made 
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to  the  Metalliferous  Mines  Inspectors)   during  1875  was  as 
follows : — 

Lead  Ore TY.WB  tons  4  cwts. 

Lead 57,435     „    5     ,; 

Silver 487,358  ounces. 

The  following,  computed  from  the  Tahle  of  Prices,  gives  the 
total  values  as — 

Lead  Ore £1,202,148 

Lead 1,290,373 

SHver 115,747 

Of  the  total  aggregate  amounts  shown  in  the  last  precediug 
tahle,  Durham  and  Northumberland  produced  22,304  tons  of 
lead  ore,  16,525  tons  of  lead,  and  70,000  ounces  of  silver ; 
Shropshire  produced  about  a  third  of  the  same  several  quantities; 
Cardiganshire  a  fourth;  Montgomeryshire  about  one-half; 
Denbighshire  and  EUntshire  together  about  one-fourth,  and 
Scotland  rather  under  one-fifth. 

Zinc. 

The  total  quantities  of  Ziac  Ores,  of  which  returns  for  the 
year  1875  were  obtained, — priacipaUy  Sulphide  of  Zinc  (Black 
Jack), — from  miaes  ia  the  United  Kiugdom,  were  as  follows: — 


Guaatity. 

Value. 

Tons     Cwts. 
23,978       8 
6,713       0 

£           a.    d. 

75,110     3     7 

162,790    0    0 

Zinc  ^Metallic^    

These  aggregate  amounts  were  distributed  as  shown  iu  the 
following  table, — ^being  a  Summary  of  the  production  of  the  Ziuo 
Mines  of  the  United  Eangdom  for  the  year  1875 : — 


No.  of  IVrines, 


Comities,  &c. 

EnGLAKB: 

Cornwall  

Cumberlaiid  and  Northumberland 

Derbyshire   

Shropshire    

Waies: 

Cardiganshire 

Carnarvonshire    , 

Denbighshire   , 

Flintshire  

Montgomeryshire    

Radnorshire 

Sundries — ^England  and  Wales 

Isle  of  Man    

SoOTLAIfD 

Total 


Quantities. 


Tons  owts.  qrs. 

3,086  19  3 

1,060  13  0 

150   0  0 

836  12  0 


5,134   4  0 


50 

414 

1,920 


1,949  17  0 

2,330  15  0 

48  14  0 

170  0  0 


23,978   8  3 


Value. 


£  a.  d. 

9,456  18  10 

3,454  0  0 

300  0  0 

3,552  0  0 


16,762  18  10 

152  0  0 

1,344  15  0 

8,473  11  9 

6,884  0  0 

4,599  14  1 

246  2  10 

680  0  0 


6,883 

10 

2 

22,380 

3 

8 

11,898 

0 

0 

35,686 

0 

0 

62 

13 

2 

282 

1 

1 

75,110  3  7 
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Sulphur  Ore. 

Tke  following  table  shows  the  distribution  and  also  the  (5 )  Sviph 
aggregate  amount  of  the  Sulphur  Ores  produced  in  the  United  o^es. 
Kingdom  ia  the  year  1875  : — • 


County,  &c. 

Quantities. 

Value. 

Engx-aot): 

Cornwall 

Tons  owts.  qrs. 
7,223     2    1 
2,498  15     1 
1,520     0     0 
2,580     0     0 
2,760    0    0 
2,600    0    0 

10,500    0    0 

1,250    9    1 

29     0     0 

651     9     3 

16,533     0     0 

£  s.  d. 
4,064  10  5 
2,7l7    4     1 

760  0  0 
1,290  0  0 
1,375  0  0 
1,250  0  0 
5,600     0     0 

937    0    0 

15     0    0 

463     0  11 

16,674  16     6  ■ 

Devonshire  

Durham  and  Northmnherland 

Xiancashire   

Staffordshire    

Yorkshire 

Sundries   

WaIiES: 

Carnarvonshire 

Anglesea 

Ieelaitd    

Total 

48,035  16     2   ~ 

35,136  10  11 

And,  in  addition,  England  produced  during  the  same  year 
19,072  tons  of  iron  pyrites  or  mundic,  Ireland  16,500  tons,  and 
Wales  1,900  tons  of  the  same  roineral. 

Iron  Ore. 

The  aggregate  produce  of  the  United  Kingdom  for  the  year  (6.)  Iron  ore. 
1875  was  15,821,060  tons,  with  an  aggregate  value  of  6,975,410^., 
the  particulars  of  the  distribution  being  shown  in  the  following 
table : — 


Counties,  &c. 


Cornwall 

Devonshire  

Somersetshire , 

Grlouoestershire 

Wiltshire 

Oxfordshire , 

Northamptonshire! 

Lincolnshire     

Shropshire 

Warwickshire 

Derhyshire  

Nottinghamshire 

Staffiordahire,  North 

Do.  South  

Cheshire 

Lancashire   

Cumberland 

Torkshire,  North  Riding 

Do.       West  Biding' , 

Northumberland  and  Durham 

North  Wales   

South  Wales  and  Monmouthshire  

Scotland 

Ireland 

Total  Iron  Ore  production  of  the  ) 
United  Kingdom j 


Quantities. 


Tons 

11,403 

10,594 

45,165 

111,825 

87,152 

34,568 

1,085,898 

573,366 

240,568 

97,456 

218,132 

11,750- 

939,023 

715,461 

1,600 

834,484 

1,147,968 

6,121,794 

363,582 

60,615 

42,184 

495,840 

2,452,235 

128,602 


cwts 
15 

1 
17 
16 

0 

0 
16 

0 

0 

0 

0 

0 
12 

0 

0 

0 

6 

9 

0 
15 

0 

5 

0 

0 


15,821,060   3 


Value. 


£ 

6,891 

7,983 

33,186 

71,760 

21,688 

6,913 

172,812 

101,266 

143,419 

48,720 

85,835 

7,343 

680,791 

399,820 

750 

625,863 

860,976 

1,222,358 

169,089 

37,017 

21,092 

247,920 

920,573 

91,331 


s.  d. 

9  0 

0  0 

2  0 

13  0 

0  0 

12  0 

2  2 

0  0 

0  0 

0  0 

10  0 

9  0 

0  0 

0  0 

0  0 

0  0 

0  0 

17  6 

0  0 

0  0 

0  0 

0  0 

0  0 

15  0 


5,975,410  0  8 
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(6a.)  Pig- 
iron. 


The  following  table  shows  the  amount  of  Pig  Iron  produced, 
and  Goal  rettirned  as  used  in  its  manufacture,  in  the  year 

1875 :— 


G-EEAT  BbITAIN. 

Kg  Irdn. 

Coal. 

Tons 
4,718,554 

596,908 
1(050,000 

Tons 

11,391,646 

1,304,128 

2,950,000 

Wales    

Scotland       

Total 

6,365,462 

15,645,774 

(7.)  Coal. 


(8.)  Clay. 


Coal. 
The  following  tahle  is  a  summary  of  the  Coal  Produce  of  the 
United  Kingdom,  computed  from  returns  received  by  the  Mining 
Record  Office  for  the  year  1875 : — 


Number  of 
Collieries. 


170 

177 

39 

37 

400 

188 

523 

255 

46 

31 

25 

442 

157 

64 

90 

40 

91 

124 

415 

334 

232 

53 


3,933 


Counties,  &c. 

Nortli  Durham  and  Northumberland  . . . 

South  Durham 

Cumberland  and  Westmoreland   

Cheshire     

Lancashire,  North  and  East 

Lancashire,  West    

Yorkshire , 

Derbyshire     

Nottinghamshire 

Warwickshire   , 

Leicestershire    

Staffordshire,  South,  and  Worcestershire 

Staffordshire,  North    

Shropshire 

Grloueestershire     

Somersetshire    

Monmouthshire    , 

North  Wales 

South  Wales , 

Scotland,  East 

Scotland,  West     , 

Ireland  

Total  of  the  United  Kingdom  ,, 


Tons. 


12,640,789' 

19,456,634 

1,226,737 

658,945 

8,825,798 

8,250,246 

15,425,278 

7,091,325 

3,250,000 

799,750 

1,164,619 

10,251,791 

4,456,213 

1,229,785 

1,273,080 

654,878 

3,625,975 

2,337,308 

10,632,597 

11,419,619 

7,177,888 

127,950 


131,867,105 


The  total  quantity  of  coal  liaised  in  the  Forest  of  Dean  during 
the  same  year  (and  which  is  included  in  the  above  total)  was 
702,080  tons. 

Clay. 

Of  Kaolin  or  China  clay  produced  during  the  year  1875, 
Cornwall  produced  108,250  tons,  and  Devon  29,146  tons ;  and 
of  China  stone,  Cornwall  produced  in  the  same  year  29,146 
tons ;  of  pipe  and  potter's  clay,  Devon  produced  in  that  year 
56,750  tons ;  and  of  Poole  or  Dorsetshire  clay,  Dorsetshire  pro- 
duced in  the  same  year  65,935  tons,  of  the  estimated  value  of 
16,435^. 
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Of  fire-olay,  from  the   coal  measues,  the  counties  of  Nor-    Chap.  XIV. 
thiunberland  and  Durham  produced  in  the  year  1875  an  aggre-     -  ^°^"  ^" 
gate  of  551,298  tons ;  Cumberland,  12,346  tons ;  Yorkshire,  (sL)  Mre- 
110,984  tons;  Lancashire,  50,894  tons;  StafEordshire,  510,000  ^^^y- 
tons ;  Shropshire,  14,107  tons ;  North  Wales,  26,918  tons ;  and 
South  Wales,  66,541  tons. 

Salt. 
The  foUowing  table  shows  the  total  quantity  of  salt  returned  (9-)  Salt. 
as  produced  in  the  United  Kingdom  ia  1875  : — 

Tons.  Tons. 

KookSalt 191,119  V       , 

WMteSalt 2,125,525  j '^'■^^^'^** 

Of  the  above,  Cheshire  returns  from  Norfchwieh,  Middlewich, 
Winsford,  &c. : — 

Tons. 

White  Salt If255,600- 

Book  Salt 105,000 

Total  ......     1,360,500 


Miscellaneous  Minekals. 
The  followiag  table  shows  the  total  amounts  of  the  various  (lo.)  Misoel- 
less  important  minerals  produced  ia  the  United  Kingdom  duriag  ,.^18.°' 
the  year  1875  : — 


laneous  Mine- 


Minerals. 

Quantities, 

Value. 

aoid 

Ozs.   dwts.  gra. 
548       1     21 

Tons     owts.  qra. 
5,061       5       1 
3,205     11       1 

46      2       1 

5,315     12       2 

358     18       1 

20       0       0 

£       s.     d. 
2,005  17     6 

31,174  13,    4 

15,906     0     0 

382  .6     6 

7,184  15     1 

188  10     1 

ManganesB 

Wolfram    .. 

Umber  and  Ochre    

Elubi^  Sjjar 

Plumbagpo , , , 
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OHAPTBE  XV. 

THE  BATING  OF  MINES  AND   atTABMES, 

Sect.  1. — The  Poor  Rate. 

Sect.  2. — Rates  other  than  the  Poor  Rate, 


Sect.  1. — The  Poor  Rate. 

Sub-Sect.  1. — CoalMines. 

(1.)  Il^asons  for  their  (tiU  recently)  exclusive  Eateability. 

(2.)  Question, — ^Whether,  and  in  what  Cases,  a.  Licensee  rateable. 

(3.)  Mode  of  Eating  under  Parochial  Assessment  Act  (6  &  7  Will.  4, 

0.  96)  and  Union  Assessment  Committee  Act  (25  &  26  Vict. 

c.  103). 
(4.)  Hypothetical  Tenancy,' — the  Basis. 
(5.)  Question, — What  Improyements  included. 
(6.)  Question, — What  AUowamoes  or  Deductions  made. 
(7.)  Where  no  Eent  procurable, — no  Eate  payable. 
(8.)  Eateability  of  Mines, — ^in  adjoining  Parishes. 
(9.)  Eateability  of  Mines, — ^in  Waste  Lands. 
(10.)  EateabiUty  of  Way-leaves. 

The  Poor  Law  By  the  statute  of  Elizabeth  («),  conunonly  called  the  Poor  Law 
c.V  and  con-  ■^'^^>  Competent  sums  of  money  for  the  relief  of  the  poor  were 
struotiou         directed  to  be  raised  by  taxation  of'  every  inhabitant,  and  of 

every  occupier  of  lands,  houses  and  coal  mmes  in  the  parish. 
Coal  mines  are  thus  expressly  made  liable  to. the  poor  rate, 

and  all  other  mines  were  held  by  implication  to  be  exempted  (6). 
Probable  It  was  observed  on  one  occasion,  that  there  was  a  very  good 

reasons  for  ,    »  j.-  ±\.  ■  jl.         xi  j.  j!  n 

rateabiiity  of  groimd  tor  exemptmg  other  mines,  as  from  the  nature  of  work- 
coal  mines,      {j^g.  tjigm  they  were  liable  to  more  hazard  and  expense  than  coal 

and  non-rate-        .  J:  ,    -i       t      ■    t   n     ,  i       i 

ability  of  mmes  (c).  it  cannot  be  demed  that  coal  adventurers  may  cal- 
other  mines,  ^ulate  with  greater  certainty  upon  the  actual  existence  of  the 
mineral  than  those  in  search  of  the  metallic  ores.  Coal  is  cer- 
tainly found  in  a  state  of  stratification,  but  it  is  an  erroneous 
notion  to  suppose  that,  for  this  reason,  it  is  always  not  only 
easily  discovered,  but  easily  produced. 

(a)  43  Eliz.  o.  2,  s.  1.  (o)  Governor     and     Company    for 

(i)  Lead  Smelting  Co.  v.  Eiehard-  Smelting  Lead  v.  Eiohardson,  3  Burr. 

son,  3  Burr.  1341;  Eex  v.  Sedgley,  2  1341 ;  1  Black  Eep.  389. 

B.  &  Ad.  66. 
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In  remoter  periods  coal  was  produced  near  the  surface,  of  Chap.  XV. 
adequate  quality,  ia  sufficient  quantity,  with  great  exactness,  ^^°^'  ^' 
and  at  little  expense.  If  the  mine  failed  in  its  produce  from 
causes  proceeding  from  geological  disturbances,  or  casual  mis- 
fortune, the  labours  of  the  miner  were  only  directed  to  another, 
and,  perhaps,  an  untouched  field.  Such  may  still  be  the  case  in 
less  exhausted  districts.  But  ia  more  recent  times,  and  in 
those  districts  whose  produce  is  the  most  valuable,  the  mineral 
must  be  sought  for  in  deeper  and  more  dangerous  recesses,  the 
labours  of  the  miner  become  more  extensive,  more  hazardous, 
and  more  costly,  and  the  interruptions  of  nature,  or  those 
arising  from  the  imperfection  of  human  contrivances,  are  mpre 
difficult  of  prevision.  In  the  extensive  coal  districts  of  the 
north  of  England,  an  expenditure  to  the  amount  of  20,000^.  or 
30,000^.  is  very  frequently  incurred  previous  to  the  actual  work- 
ing of  the  coal.  The  expense  often  far  exceeds  either  of  those 
sums,  and  a  sum  of  even  200,000?.  is,  under  some  circum- 
stances, scarcely  sufficient  to  answer  the  demands  of  the  ad- 
venture. A  single  accident  may  occasion  a  loss  of  50,000?., 
and  it  may  happen,  after  all,  that  the  enterprise  may  become 
totally  impracticable,  or  that  the  cost  of  production  may  exceed 
the  revenue  of  the  mine  (d). 

The  difEerence  between  a  lease  of  mines  and  a  licence  to  work  Question,— 
mines  has  been  often  pointed  out  in  the  course  of  this  work.     A  ^j^^jg  ^ 
lease  of  mines  or  minerals  confers  upon  the  lessees  an  actual  rateable  as  an 
estate  in  lands,  in  respect  of  which  they  may  bring  an  action  of  """"P^®^- 
ejectment.    There  can  be  no  doubt,  therefore,  that  lessees  of  coal 
mines  are  liable  as  occupiers  to  the  rates  for  the  relief  of  the 
poor.     On  the  other  hand,  a  licence  to  work  mines  confers  no  Eeaisons  for 
actual  estate  in  the  mines  themselves.     The  right  of  possession  ^^^  against. 
of  the  minerals  only  becomes  vested  in  the  grantee  when  they 
are  severed  from  the  freehold.     This  liberty  to  work  does  not 
necessarily  exclude  the  similar  rights  of  others.     A  licence, 
therefore,  to  work  mines  is  a  mere  incorporeal  hereditament, — 
a  right,  a  privilege.    Property  of  this  description  is  not,  in  itself, 
generally  rateable ;  and  it  may  thus  be  a  question  whether  the 
lessor  or  the  adventurers  are  liable  to  be  rated.     In  one  case  of   ' 
a  licence  to  work  mines,  it  was  observed  (e)  by  Lord  Tenterden, 
that  the  adventurers  had  not  the  sole  occupation  of  the  mine. 
Lord'Wynford  also  remarked,  that  all  the  adventurers  took 
under  the  indenture  was  a  licence  to  enter  and  dig  for  minerals ; 
that  then  a  division  of  the  ore  took  place  between  them  and  the 

W)  See  19  Ves.  159.  (e)  Eex  v.  St.  Austell,  5  Bam.  & 

Aid.  693. 
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Chap.  XV.    landlord,  and  that  this  was  the  same  as  if,  instead  of  -worlring 
for  wages,  they  worked  on  condition  of  being  paid  by  a  certain 


share  of  the  produce. 

Gn  another  similar  occasion,  it  was  observed  by  Parke,  B., 
that  the  grantor  of  a  licence  might  himself  be  the  occupier  by 
his  agents  (/)•         ' 

It  must  be  observed,  however,  that  these  dicta  were  pro- 
nounced ia  cases  of  licences  to  work  mines  not  liable  to  be 
rated,  and  in  order  to  support  the  doctrine  with  respect  to  the 
liability  of  the  lessor  for  the  minerals  reserved.  This  subject 
will  be  afterwards  discussed.  But  it  is  quite  distinct  from  that 
under  present  consideration.  In  those  eases  the  lessor  was  rated, 
not  as  the  occupier  of  a  mine,  but  as  the  occupier  of  land.  It 
will  be  seen  in  the. next  section,  that  the  grantor  of  a  licence  is 
not  considered  to  be  so  far  ia  the  occupation  of  the  mine  as  to 
be  exempt  ia  respect  of  his  part  of  the  produce.  The  present 
question  is,  whether  the  grantees  of  a  licence  to  work  coal  can 
be  properly  considered  the  occupiers  of  a  coal  mine,  with  respect 
to  its  general  produce. 
Answer,—  It  has  been  seen  ia  a  former  part  of  the  treatise,  that  the 

able  UiSnce  S^^^^  of  a  licence  to  work  mines  confers  an  interest  in  lands, 
non-exclu-      and  that  such  an  iaterest  may  become  irrevocable  and  iade- 

S1V6 

feasible  by  its  being  granted  for  a  valuable  consideration.  It 
may  also  be  incapable  of  being  disturbed  by  the  lessor  or  those 
claiming  through  him.  under  a  similar  grant.  The  grantee  of 
such  an  interest  has,  in  such  cases,  an  exclusive  right-  to  the 
possession  of  the  mine  against  the  lessor  and  all  other  persons, 
though  he  acquires  no  direct  and  actual  iaterest  ia  the  mineral 
tin  it  is  severed  from  the  inheritance.  He  is,  therefore,  to  all 
intents  and  purposes  the  occupier  of  a  mine. 
Sex  V.  Trent  In  one  case,  the  Trent  and  Mersey  Navigation  Company  had 
Navigation  Co.  entered  iato  an  agreement  with  several  proprietors  of  limestone 
quarries,  who  agreed  to  deliver  to  the  company  such  a  quantity 
of  stone  as  the  company  should  yearly  direct,  at  a  certain  price; 
and  in  case  of  neglect  or  refusal  to  do  so,  it  was  declared  that 
it  might  be  lawful  for  the  company  to  enter  and  take  away  as  much 
stone  as  they  thought  proper,  paying  for  it  after  a  reduced  rate. 
The  company  afterwards  found  it  necessary,  in  consequence  of 
the  refusal  of  the  proprietors,  to  enter  and  work  the  quarries, 
and  they  were  rated  for  the  property.  The  case  was  sent  back 
by  the  Court  of  Kiag's  Bench  to  the  Quarter  Sessions  to  ascertain 
whether  there  had  been  an  exclusive  possession  by  the  company. 
Affidavits,  however,  were  prepared,  to  the  effect  that  no  other 
(/)  Rex  v.  Tremayne,  4  Bam.  &  Ad.  162. 
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person  liad  ever  worked  stone  there  but  the  company.     Lord     Chap.  XV. 
Tenterden,  in  delivering  the  judgment  of  the  Court,  said, —  ^°'^'    " 


That  the  questioii  had  come  before  them  under  peculiar  ciroumstances, 
and  that  no  case  on  the  subject  had  been  discovered.  The  right  of  the 
company  was  merely  to  get  there  what  stone  they  might  think  fit ;  there 
"was  nothing  in  the  contract  to  prevent  the  owaer  from  giving  .to  others 
also  the  privilege  of  getting  stone  in  the  quarry.  The  company,  therefore, 
had  not  any  sole  and  exclusive  occupation,  but  a  mere  privilege,  and, 
consequently,  were  not  liable  to  be  rated  {g). 

There  was  no  allusion  in  this  decision  to  the  distinction  he-  (2)  Eateable, 
tween  a  lease  and  S{,  licence  with  respect  to  their  conferring  a  exoSve 
right  of  possession  or  occupation.  The  grantees  were  held  not 
to  he  liable  on  the  ground  that  the  Kcence  was  not  shown,  to 
confer  an  exclusive  right  of  occupation.  If  this  can  be  shown, 
it  is  submitted,  the  adventurers  will,  in  all  such  causes,  be  the 
proper  parties  to  be  rated.  If  such  an  occupation  cannot  be 
established,  it  would  seem  the  lessor  will  be  the  person  liable  to 
be  rated  as  the  occupier ;  for  it  would  otherwise  happen  that  the 
mine  could  not  be  rated  at  all. 

Accordingly,  in  the  case  of  Kittoio  v.  Liskeard  Union  [Guar- 
dians) (h),  the  owners  granted  for  twenty-one  years  tp  certain 
grantees  full  liberty,  licence  and  power  to  dig  shafts,  &c.,  and 
work  and  raise,  and  make  saleable  and  ,seU,  the  minerals  under 
certain  limits,  and  to  erect  within  the  limits  such  sheds  and 
other  buildings  as  should  be  necessary  for  the  above  purposes. 
A  cost-book  mine  company  was  established  under  the  above 
grant,  and  certain  buildings,  machinery,  tramways,  &e.  were 
erected  on  part  of  the  surface  within  the  limits: — Held,  that  it 
was  immaterial  what  title,  if  any,  was  conferred  by  the  above 
grant;  the  partners  in  the  company  were,  by  their  servants  and 
agents,  the  sole  occupiers  of  that  part  of  the  surface  on  which 
the  buildings,  &c.  were  erected,  and  were  rateable  to  the  poor- 
rate  in  respect  of  such  occupation. 

As  regards  the  rateability  of  wayleaves,  or  their  exemption  Wayleaves,— 
from  rates,  the  reader  is  referred  to  the  concluding  paragraphs  ™  ^<>-°^^J  of • 
of  this  present  section. 

We  may  now  consider  the  mode  of  rating  a  coal-mine.    An  Parochial  As- 
act  has  been  passed  for  regulating  parochial  assessments,  and  for  !!.6™^7*-{^m' 
establishing  one  uniform  mode  of  rating  throughout  England  4,  o.  96,— 
and  Wales  («).     It  is  thereby  enacted,  that  no  rate  for  the  relief  rating  under, 
of  the  poor  shall  be  of  any  force,  which  shall  not  be  made  upon 
an  estimate  of  the  net  annual  value  of  the  property  rated,  that 

(rf  Eex  V.  Trent  and  Meraey  Navi-  (A)  L.  E.,  10  Q.  B,  7. 

gation  Co.,  4  B.  &  C.  57.  (i)  6  &  7  Will,  i,  i;.  96. 
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Chap.  XV. 

Shot.  1. 


TJmon  Assess- 
ment Com- 
mittee Act, — 
25  &  25  Vict. 
u.  103, — ^mode 
of  rating 
under. 


The  true  cri- 
terion of  as- 
sessment or 
rateable 
value, — a 
hypothetical 
yearly- 
tenancy. 


is  to  say,  of  the  rent  at  which  the  same  might  reasonahly  he 
expected  to  let  from  year  to  year,  free  of  all  usual  tenant's 
rates  and  taxes,  and  tithe  commutation  rent-charge,  if  any,  and 
deducting  therefrom  the  probahle  average  annual  cost  of  the 
repairs,  insurance,  and  other  expenses  necessary  to  maintain 
them  in  a  state  to  command  such  rent.  A  particular  form  of 
making  out  rates  is  prescribed;  the  act  is  declared  as  not  in- 
tended to  prevent  the  usual  composition  for  rates;  and  all 
lands  and  property  liable  to  be  rated  may  be  entered  upon 
and  examined  by  the  direction  of  the  Poor  Law  Commissioners, 
in  order  to  ascertain  the  proper  valuation. 

This  act  has  been  amended  by  the  Union  Assessment  Com- 
mittee Act,  1862.  It  is  declared  •  (sect.  15),  that  the  gross 
estimated  rental  shall  be  the  rent  at  which  the  hereditaments 
might  reasonably  be  expected  to  let  from  year  to  year,  free  of 
all  usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any;  but  that  the  provisions  in  the  former  act  for 
defining  the  net  annual  value  shall  not  be  repealed  or  interfered 
with. 

It  may  be  observed,  in  the  first  place,  that  the  principle  of 
rating  enforced  in  this  act  has  been  always  applicable  to  coal- 
mines, so  far  as  the  letting  is  considered  to  be  the  true  criterion 
of  value.  It  has  been  expressly  decided  that  a  coal-mine  must 
be  rated  at  such  a  sum  as  it  would  let  for,  and  not  for  the  full 
annual  value  of  the  coals  produced  after  deducting  the  costs  of 
working,  and  that  the  sum  must  be  calculated  without  reference 
to  the  money  expended  in  rendering  it  productive  (A). 

The  actual  rent  paid  to  the  landlord  was  never  considered  to 
be  a  certaia  criterion  of  value  {X).  In  mines,  it  is  no  criterion 
at  all.  The  mine  may  be  in  its  infancy,  or  in  embryo,  or  it 
may  be  utterly  exhausted  of  its  treasures — crebris  partubus  ex- 
hausta  (m).  The  adventure  may  be  only  in  a  state  of  conception, 
and  destined  to  bnng  forth  its  fruits  after  the  exhaustion  of 
other  fields,  or  after  the  labours  of  many  long  years,  or  it  may 
be  a  "  losing  concern."  The  rent  reserved  by  the  lease  may  be 
payable  during  all  this  profitless  period.  Again,  the  receipt  of 
a  large  fine,  or  the  prospect  of  great  expenditure,  or  unusual 
hazard,  may  have  induced  the  lessor  to  accept  a  lower  rent  than 
is  usual,  or  the  rent  may  have  become  disproportionate  from  the 
ordiaary  course  of  afEairs.     All  these  circumstances  show,  that 


(i:)  Eex  v.  Attwood,  i  Bam.  &  C. 
277. 

{I)  Bex  41.  Skingle,  7  T.  R.  649 ;  1 
Bott,  218;  Eex  v.  Trustees  of  the 
Duke  of  Bridgewater,  9  Bam.  &  C.  68. 


{m)  Petrarch,  Dialog.  St.  Aug. — 
The  various  reading  "  perturbation- 
ibus"  is  not  less  applicable  to  the  pre- 
sent subject.  [This  oddity  of  the  de- 
ceased Author  is  suffered  by  the 
Editor  to  remain.] 
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the  amount  of  rent  is  seldom,  if  ever,  to  be  depended  upon  in    .Chap.  XV. 
calculating  the  amount  of  a  rate.     The  test  fixed  upon  by  ™'  •'" 

decision,  and  confirmed  by  the  recent  statute,  for  determining 
the  proper  source  of  the  rate,  is  to  ascertain  the  annual  value 
or  rent  which  might  be  produced  by  letting  the  miae  to  other 
persons,  with  certaia  deductions,  but  without  reference  to  the 
amount  of  money  expended  in  briagiag  the  mine  into  active 
operation. 

Previous  to  the  recent  act,  it  might  have  been  a  question  in  Basis  of  as- 
what  manner  the  letting  should  be  supposed  to  be  conducted,  hypothetical 
Even  before  the  recent  act,  however,  it  would  seem  that  the  valua-  J^^'^^J  Men- 
tion would  have  been  taken  on  the  principle  of  annual  lettings. 
Such  a  mode  would  not  be  always  feasible  ia  actual  practice, 
because  few  occasions  would  justify  the  lessees  in  taking  a  coal 
mine  for  so  short  a  period.     But  there  is  no  difficulty  in  sup- 
posing  such  arrangements  for  the  purposes  of  valuation:   a 
"hypothetical  tenancy"  must  be  assumed («).     If  this  be  cor- 
rect, the  language  of  the  statute  is  strictly  consistent  with 
previous  experience ;  and  it  is  now  quite  clear  that,  for  ascer- 
taining the  amount  of  rate,  all  subsisting  interests  in  the  lease 
must  be  considered  as  at  an  end,  and  the  landlord  supposed  to 
demise  the  mine  in  its  actual  and  changing  condition  from  year 
to  year. 

In  estimating  the  yearly  value  of  a  coal  mine,  the  improved  Improve- 
annual  value  of  the  property  produced  by  the  erection  of  works  included! 
and  buildings,  or  by  the  formation  of  general  conveniences,  is 
also  to  be  included.  It  is  not  the  mine  only  that  must  form  an 
element  of  calculation,  but  also  all  the  machinery,  railways, 
staiths,  buildings,  and  other  property  of  a  similar  nature,  the 
acquisition  of  which  has  been  considered  necessary  for  carrying 
on  the  mining  operations,  and  which  have  rendered  the  mine 
itself  of  much  greater  value  and  importance.  Every  kind  of 
property,  in  short,  which  can  be  considered  to  form  part,  not 
only  of  the  coal  mine,  but  of  the  colliery,  must  be  properly  taken 
into  account.  The  whole  property  must  be  considered  to  be 
demised.  But  in  case  the  mine  is  not  liable  to  be  rated  at  all 
for  want  of  profits,  it  would  seem,  a  distinction  should  be  drawn 
between  that  which  forms  strictly  part  of  the  colliery  property, 
and  that  which  is  only  acquired  for  the  general  purposes  of  the 
adventure,  and  is  not  necessarily  connected  with  it.  .Thus,  the 
occupation  of  land  may  render  the  adventurers  liable  on  that 
account  only.     But  if  the  mine  is  rateable  in  itself,  it  will  not 

(«)  See  Eeg.  i>.  The  West  Middlesex  Waterworks  Co.,  E.  &  E.  716. 
u.  3  c 
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Chap.  XV.    he  necessary  to  observe  this  distinction,  for  tlie  land  will  be  rated 
in  estimatiag  the  profits  of  the  miae. 


^tn'-u°~  '^^^  rateahOity  of  miaing  machinery  was  decided  by  iaference 
therateabiljty  ill  the  case  of  Bex  V.  BiMon  (o);  and  it  was  expressly  detenmned 
of  mactiiieiy.  ^  another  case  which  occurred  soon  afterwards.  In  that  case, 
the  lessee  of  a  coal  mine  was  rated  in  respect  of  several  steam- 
engines,  and  a  railway,  which  were  used  for  the  efficient  working 
of  the  mine.  It  was  held  that  he  was  properly  rated.  Mr.  Justice 
Bayley  observed,  if  the  owner  had  occupied  the  mine  he  would 
have  been  liable  to  be  rated  according  to  the  improved  value  of 
the  property.  If  it  be  leased  to  a  tenant  who  is  to  incur  the 
same  expenditure  of  erecting  an  engine,  the  owner  will  receive 
a  less  royalty ;  but  as  a  greater  quantity  of  coal  will  be  raised, 
the  tenant  will  be  remunerated  for  his  expenditure,  and  being 
the  occupier,  he  was  liable  to  be  rated  for  the  improved 
value  {p). 

It  will  not  be  inquired  whether  the  machinery  be  real  or  per- 
sonal property,  or  liable  to  distress  or  seizure,  or  transmissible  to 
heir  or  executor,  or  subject  to  any  agreement  between  landlord 
and  tenant  {q) . 
Guest  y.  Hast        In  the  case  of  Guest  v.  Bast  Dean  [Overseers)  [r),  which  was 
seers),--  '''     decided  prior  to  the  Rating  Act  of  1874,  the  appellant  was  the 
rateabiJity  of    owner  of  iron  mines,  and  he  rented  two  acres  and  a  half  of 

macMaery, 

even  when  in    Surface  land,  partly  over  and  partly  adjoining  the  mines;  he 
brfore^atmg  occupied  the  mines  and  land  together,  using  the  surface  for  the 
Act,  1874.        purpose  of  working  the  mines  and  getting  the  ore,  and  he  had 
erected  thereon  buildings,  machinery,  workshops  and  tramways. 
The  surface  land,  buildings,  &c.,  without  the  mines,  would  be 
practically  valueless : — ^Held,  that  the  appellant  was  rateable  to 
the  poor  rate  in  respect  of  the  surface  land  with  the  buildings, 
machinery,  workshops  and  tramways,  although  they  were  occu- 
pied in  connection  with  a  non-rateable  subject-matter,  viz.,  an 
iron  mine.     That  the  way  to  ascertain  the  rateable  value  was  to 
assume  the  mines  and  surface  to  be  in  different  hands,  and  then 
to  calculate  what  rent  the  occupier  of  the  mine  would  have  to 
pay  for  the  surface  with  the  buildings,  &c.,  erected  thereon. 
Queen  y.  In  the  case  of  Qiceen  v.  Whadclon  [Overseers)  (s),  on  an  appeal 

rateable  stir-  ^7  ^-  against  a  poor-rate  for  the  parish  of  W.,  made  in  April, 
faoe^enbanced  1872,  for  the  quarter  ending  the  24th  of  June,  1872  (the  rates 
rateable  in  W.  being  made  quarterly),  it  appeared  that,  by  an  agreement 

^erals,         made  in  1863,  between  A.,  the  owner  of  lands  in  the  parish  of 

Eating  Act, 
1874. 


(o)  5  Bam.  &  0.  581.  (y)  Eeg.  v.  Guest,  7  Ad.  &  E.  951. 

{p)  Hex  V.  Lord  GrauviUe,  9  Bam.  (r)  L.  K.,  7  Q.  B.  334. 

&  0.  188.  («)  L.  E.,  10  Q.  B.  230. 
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W.,  having  eoprolites  in  them,  and  B.,  A.  authorized  B.,  to  the  Chap.  XV. 
exclusion  of  all  other  persons,  to  enter  upon,  hold  and  use  such  ^^°^"  ^" 
lands  for  the  purpose  of  digging,  raising  and  carting  away  the 
eoprolites  upon  certain  conditions: — B.  consented  to  pay  115^. 
for  every  acre,  and  to  dig  such  fields  as  should  be  set  out  from 
time  to  time  hy  A.'s  agent,  and  to  dig  sufficient  land  to  realize 
and  pay  to  A.  1,000/.  a  year  at  the  least,  payable  quarterly;  and 
in  case  of  not  digging  sufficient,  B.  was  nevertheless  to  pay 
1,000/.  per  annum.  B.  undertook  to  restore  the  surface-soil  and 
level  the  land  after  the  eoprolites  had  been  dug  out.  In  accord- 
ance with  the  agreement,  B.  dug  ten  acres  at  the  least  every 
year,  at  an  average  of  two  and  a  half  acres  per  quarter.  He 
was  iu  possession  of  ten  acres  during  at  least  one  whole  year, 
but  of  these  ten  acres  only  about  one-fourth  was  dug  over  and 
exhausted  in  each  quarter,  and  one  acre  at  least  was  always 
occupied  by  him  for  mills  and  tramways.  Three  acres  and  a 
half  was  the  greatest  quantity  used  by  him  at  any  one  time  for 
cOprolite  purposes,  including  miUs,  &c.,  and  of  the  ten  acres,  sis 
acres  and  a  half,  from  which  the  eoprolites  had  been  raised,  were 
always  lying  unproductive.  He  was  not  necessarily  in  the 
occupation  of  the  same  ten  acres  during  all  the  year,  nor  during 
the  whole  of  any  quarter,  as  his  occupation  was  perpetually 
shifting,  and  he  was  taking  on,  from  time  to  time  and  yard  by 
yard,  fresh  land  at  one  end  of  his  occupation,  and  relinquishing 
it  as  and  when,  levelled  at  the  other  end.  The  value  of  the 
occupation  by  B.  of  each  acre  of  land  for  the  purpose  of  raising 
eoprolites  was  115/.,  and  a  hypothetical  yearly  tenant  would 
give  that  for  it.  This  value  was  realizable  once  only.  The 
period  from  the  time  the  coproHtes  were  raised  from  any  land 
until  the  land  was  levelled  and  restored  by  B.  to  the  agricultural 
tenant  varied  from  one  to  two  years,  but  was  never  less  than 
one  year.  After  the  eoprolites  had  been  removed,  until  the  land 
was  so  restored,  the  occupation  was  valueless: — Held  (by  Mellor, 
Lush,  and  Archibald,  JJ.;  Cockbum,  O.J.,  dissenting),  that  B. 
ought  to  be  rated  in  each  quarterly  rate  in  respect  of  ten  acres 
at  their  enhanced  or  coproHte  value. 

But  the  tenant  will  be  entitled  to  a  fair  deduction  for  repair-  Allowances, 
ing  and  replacing  the  machinery  and  other  property;  for  the  ^^epaus'and 
d,nnual  value  which  is  designed  to  be  the  basis  of  the  rate  is  part  deterioration 
only  of  the  annual  rent.  ,  The  same  principle  applies  to  houses,  ° 
or  '-any   other  rateable  property,  although  in  a  less   degree. 
In  one  case,  it  was  well  observed  by  Mr.  Justice  Bayley,  that 
some  portion  of  the  rent  was  to  be  set  apart  to  form  a  fund  for 
maintaining  or  reproducing  the  subject  of  occupation — a  much 

3  c  2 
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Ghap.  XV.    less  part,  if  any,  of  the  annual  rent  of  land  is  wanted  for  either 
'— —  of  those  purposes,  and  the  whole,  in  some  oases,  or  nearly  the 


whole,  in  others,  is  annual  profit  or  value;  and  that  in  the  case 
of  collieries  also,  a  part  of  the  annual  rent  must  he  appropriated 
to  repair  and  replace  the  works  and  engines,  and  in  that  respect 
they  were  in  the  same  situation  as  houses  {t). 

In  the  case  ahove  referred  to,  the  rate  was  assessed  upon  two- 
thirds  of  the  net  yearly  rent  of  several  farms  and  lands,  and  upon 
one-half  of  the  net  rents  of  some  houses  and  huildings  which  seem 
to  have  been  imconnected  with  the  mine,  and  also  of  the  colliery. 
It  was  held,  that  the  sessions  were  in  general  the  proper  judges 
of  value,  but  if  the  proportions  had  been  fixed  by  them  upon  an 
erroneous  rule,  the  Court  of  King's  Bench  would  interfere;  but 
that  in  such  a  case  the  houses  and  collieriesy  might  be  classed 
together,  that  the  sessions  were  warranted  in  making  a  difference 
in  the  proportion  of  rating,  and  that  it  was  impossible  to  say 
that  the  proportion  fixed  was  not  the  right  one. 
General  The  annual  value  of  a  coUiery,  therefore,  must  mainly  depend 

a<llo'wa,iic6S  —  »/        i 

particular '      upou  the  produce  of  the  mine,  and  the  cost  of  production  with 
of  "SThe'case  *^®  ^®®  °^  *^®  machinery  and  other  appurtenances  belonging  to 
of  mines.         it.     The  clear  annual  proceeds  arising  from  the  sale  of  the  coals 
must  first  be  ascertained,  after  deducting  aU  the  current  costs  of 
working  and  management,  all  usual  tenants'  rates  and  taxes, 
the  probable  average  cost  of  the  repairs,  insurance,  and  other 
expenses  incident  to  the  mine,  the  machinery,  works,  ways, 
staiths,  buildings,  and  other  property  of  the  colliery.     A  deduc- 
tion should  also  be  made  for  interest,  in  the  form  of  tenants' 
profits,  for  any  capital  invested  in  live  and  dead  stock,  or 
employed  directly  for  necessary  purposes.     In  districts  where 
the  mineral  is  subject  to  tithe,  the  tithe  commutation  rent- 
charge  should  be   deducted.     It  may  then  be  inquired  what 
would  be  the  amount  of  reasonable  rent  which  a  yearly  tenant 
should  pay  for  the  whole  coUiery  in  order  to  secure  to  him  a 
proper  profit  and  remuneration  for  his  risk  and  undertaking,  and 
under  the  assumption  that  the  mine  will  continue  to  be  worked 
in  a  regular  and  workmanlike  manner.     This  amount  may  often 
depend  upon  intricate  calculation,  and  must  be  determined  by 
persons  of  competent  knowledge.     The  condition  of  the  nune, 
its  prospects,  its  HabUity  to  accidents  and  interruptions,  the, 
necessity  of  expenditure,  and  other  special  circumstances,  may 
an  form  ingredients  in  the  calculation.     The  amount  of  tHs-, 
rent  wiU  be  the  proper  source  of  the  rate. 

[t)  Eex  v.  Tomlinson,  9  Bam.  £  C.  163.    See  also  Bex  v.  Lord  Granville, ' 
supra.  ' 
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The  foUo-wing  mode  has  been  sanctioned  by  the  Court  in  the    Chap.  xv. 
rating  of  gas  companies,  which  may  also  be  made  applicable  to      ^^°^'  ^' 


collieries.  The  last  account  of  the  company  was  taken,  to  show  Gas-srorks,— 
the  gross  receipts  and  expenditure — the  difference  forming  the  ^  ™™ 
net  receipts  for  the  year.  From  this  amount  were  deducted : 
1.  A  sum  at  the  rate  of  twenty  per  cent,  for  tenants'  profits  on 
the  capital  temporarily  employed  for  the  year ;  2.  A  sum  for 
tenants'  rates  and  taxes,  the  annual  average  cost  of  repairs, 
renewal  and  insurance  of  the  buildings,  stations,  and  plant,  as 
necessary  to  maintain  them  in  a  state  to  insure  the  receipts; 

3.  A  sum  for  renewal  of  all  the  mains.  The  remaining  sum 
was  taken  as  that  for  which  the  works  might  reasonably  be 
expected  to  let  from  year  to  year  {u).     Also, — 

In  the  case  of  Queen  v.  Lee. Parish  {Inhahitants)  {x),  on 
assessing  gasworks  to  the  poor-rate,  in  ascertaining  the  gross 
-estimated  rental,  a  deduction  was  directed  to  be  allowed  in 
respect  of  the  cost  of  the  meters,  which  belonged  to  the  gas 
company,  but  were  put  up  on  the  premises  of  the  consumers, 
and  were  connected  "with  the  service-pipes  by  solder,  and  by 
means  of  those  pipes  with  the  company's  mains,  as  they  were 
mere  chattels.  But  deductions  were  directed  not  to  be  allowed 
in  respect    of: — 1.  Retorts;    2.  Purifiers;    3.  Steam-engines; 

4.  Boilers ;  5.  Gras-holders ;  and  6.  Trade-fixtures, — all  these  six 
'  classes  of  things  having  been  in  that  case  (although  capable  of 
being  removed)  so  far  attached  to  the  freehold  as  to  show  an 
assimilation  with  the  freehold  for  permanent  use  therewith. 

In  the  case  of  Great  Eastern  Rail.  Co.  v.  Saughley  {Over-  Depreciation 
seers)  {y),  in  assessing  to  the  poor-rate  a  part  of  a  railway  in  a  gtock  — mod 
particular  parish,  H.,  it  was  held,  that  the  rateable  value  was  to  of  caiou- 
be  ascertained  by  taking  the  gross  earnings  in  the  parish,  and   ^  ™^' 
■making  the  usual  deductions  for  working  expenses,  &c.  appli- 
cable to  that  part  of  the  railway.     And,  on  appeal,  an  arbitrator 
(substituted  for  the  Quarter  Sessions)  having  allowed  for   de- 
preciation in   the  roUing-stook  an  average  sum  calculated  on 
the  number  of  years  the  stock  would  last,  and  not  the  difference 
between  the  value  of  the  stock  at  the  beginning  of  the  year,  and 
what  a  new  tenant  would  give  at  the  end  of  the  year,  the  Court 
of  Queen's  Bench  refused  to  interfere,  holding  that  it  was  a 
question  of  fact  for  the  Sessions,  in  what  way  it  might  reasonably 
be  expected  that  the  hypothetical  tenant  from  year  to  year,  in 
considering  what  rent  he  could  afford  to  give,  would  calculate 
the  depreciation,  taking  into  account  the  surrounding  circum- 

(»)  Keg.  v.  The  Sheffield  United  Uas  {x)  L.  E.,  1  Q.  B.  241. 

Light  Co.,  32  L.  J.,  M.  0, 169.  [y]  Ibid.  666. 
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Chai.  XV.    stances,  and  (amongst  others)  tlie  probability  of  his  tenancy 


Sect.  1. 


continuing  for  more  than  the  year. 


Drainage  And  where,  as  in  Queen  v.  Gainsborough  Union  (s),  under  a 

to  be  allowed,  local  act  for  the  embanking  and  draining  a  district  consisting  of 
several  parishes,  an  annual  rate  was  Imposed  on  the  district,  and 
lands  occupied  by  the  respondent  were  rated  at  a  certain  pro- 
portion yearly,  the  rate  being  by  the  act  expressly  made  a 
landlord's  tax,  and  the  respondent's  landlord  having  accordingly 
always  paid  the  amount,  and  the  whole  rate  under  the  act  being 
necessary  and  being  also  spent  in  each  year  in  maintaining  the 
drainage  works,  and  the  respondent's  land  being  increased  in 
value  in  consequence  of  the  drainage  works  keeping  out  the 
water  which  would  otherwise  have  covered  it  at  certain  seasons : 
it  was  held  that,  in  assessing  the  respondent  to  the  poor-rate,  a 
deduction  was  to  be  allowed  under  6  &  7  Will.  4,  c.  96,  s.  1, 
in  respect  of  the  drainage  rate,  as  an  expense  necessary  to  main- 
tain the  land  in  a  state  to  command  the  rent. 
Wlere  no  Such  is  the  mode  of  rating  coal  mines  which  yield  such  an 

yearly  rent annual  profit,  as  might  induce  other  persons  to  pay  an  actual 

no  rate.  rent  for  them.     If  no  such  rent  could  be  obtained,  the  colliery 

will  not  be  liable  to  be  rated  at  all.  It  matters  not  how  the 
profits  are  applied.  They  may  be  handed  over,  in  part  or  in 
whole,  to  the  landlord,  or  may  remain  with  the  adventurer. 

In  one  case,  the  lessees  lost  two  and  a  half  farthings  on  every 
ton  of  coals;  the  colliery  was  always  a  losing  adventure,  which  the 
lessees  must  have  anticipated  at  the  time  of  taking  it ;  and  the 
inducement  to  work  it  was  to  enable  the  lessees  to  obtain  coal  of 
their  own  from  other  lands.  But  it  was  observed  by  Lord  Kenyon, 
that  there  had  been  a  clear  profit  of  the  amount  of  the  rent, 
1,000^.  a  year,  since  the  lease  was  granted ;  that  the  landlord 
was  certainly  not  Hable ;  that  the  Court  could  not  examine  into 
the  objection — ^that  the  lessees  had  made  an  unprofitable  bar- 
gain ;  and,  that  it  was  sufficient  to  make  them  liable — ^that  they 
were  the  occupiers  of  rateable  property  («). 

In  the  last-mentioned  case,  there  was  a  clear  profit  of  the  rent 
payable  to  the  lessor.  If  there  had  not  been  a  profit,  sufficient  to 
have  induced  any  other  persons  to  pay  rent  f  orthe  mine,  it  has  been 
seen,  the  colliery  could  not  have  been  rated  at  all.  It  frequently 
happens,  that  rent  is  payable  by  persons  similarly  situated  with  . 
respect  to  other  mines  intended  to  be  worked,  and  that  no  part 
of  the  rent  is  ever  realized  by  the  adventurers.  In  such  cases, 
the  mine  is  of  more  value  to  the  lessees  than  to  any  other  per- 
sons ;  and,  it  is  clear,  they  would  pay  a  higher  rent  than  could 
(z)  L.  E.,  7  Q.  B.  64.  {a)  Eex  v.  Parrott,  5  T.  E.  693. 
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he  procured  imder  any  ordinary  cirotLmstances.     But  rent  is  not    Chap.  XV. 
the  criterion  of  value.      For  the  amount  of  provable  rent,  under  ^' 

the  statute,  must  he  calcidated  without  reference  to  any  extra- 
ordinaiy  or  fictitious  value,  which  is  given  to  property  from  the 
peculiar  situation  of  the  parties.  It  must  be  calculated  from 
what  might  reasonably  be  expected  to  be  obtained  from  indif- 
ferent persons  willing  to  carry  on  the  mine  {b). 

If  the  current  expenditure,  in  general,  of  the  mine  exceed  the 
income  arising  from  the  production  of  the  article,  no  rent  could 
be  obtained,  except,  perhaps,  under  extraordinary  circumstances, 
when  the  prospects  and  condition  of  the  mine  may  be  pectdiarly 
favourable  for  future  operations.  At  any  rate,  the  test  will  be, 
on  all  occasions,  the  amount  for  which  the  whole  colliery  would 
let,  to  indifferent  persons,  from  year  to  year. 

It  has  been  remarked  before,  that  it  is  also  a  frequent  usage 
to  reserve  a  certain  annual  rent,  in  leases  of  coal  mines,  to  be 
payable  whether  the  mines  are  worked  or  not,  or  whether  any 
coals  shall  be  obtained  or  not.  "When  the  coals  are  totally 
exhausted,  and  the  mines  cease  to  be  worked,  the  subject  of 
occupation  no  longer  affords  any  annual  value,  and  the  subject 
matter  of  rating  is  gone(c).  A  similar  principle  will  apply 
when  a  mine,  for  which  a  rent  is  still  payable,  and  which  might 
be  made  productive,  has  partially  or  wholly  ceased  to  be  worked 
at  the  will  of  the  lessees ;  for  the  owners  of  a  mine  are  not  com- 
pelled either  to  work  it  at  a  loss,  or  to  make  an  imprudent  or 
premature  use  of  their  property. 

It  has  been  held,  that  when  coals  are  taken  from  under  two  Mines  in 
different  parishes  by  the  same  pit  or  shaft,  and  there  is,  in  fact,  ^anshes — 
but  one  mine,  worked  by  the  same  engines  and  machinery,  and  mode  of  rating 
subject  to  the  same  general  management,  the  adventurers  are  to  ing. 
be  considered  as  the  occupiers  of  mines  ia  both  parishes,  and 
should  be  rated  accordingly  («?). 

In  such  cases,  therefore,  the  following  mode  of  valuation 
would  appear  to  be  required.  It  should  be  first  ascertained 
for  what  amount  the  coal  in  each  of  the  different  parishes  or 
townships,  which  contain  no  shaft  for  raising  it  to  the  surface, 
would  let  for,  with  the  use  of  the  same  machinery,  and  under 
the  same  general  mode  of  management,  as  are  enjoyed  at  the 
time  of  assessment.  A  simUar  amount  should  also  be  estimated 
with  respect  to  the  coal  raised  in  the  parish  in  which  the  pit  or 

(i)  See  Eex  «.  The  Birmingham  Gas  Eex  v.  Bishop  of  Rochester,  12  East, 

Light  Co.,  1  B.  &  Cress.  606;  2  D.  &  358. 

E.  735.  ((?)  Rex  v.  Poleshill,  2  Ad.  &  EU. 

{c)  Bex  V.  Bedworth,  8  East,  387;  693. 
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Chap.  XV.    shaft  is  situated,  •wHcH  mil,  of  course,  include  the  proper  pro- 

— '■ '—^ —  portion  of  the  improved  annual  value  of  the  whole  works  and 

machinery  which  are  used  for  the  whole  mine,  and  which  are 
presumed  to  be  all  situated  in  the  same  parish  as  the  shaft.  It 
should  then  he  considered  what  would  he  a  reasonable  annual 
sum  for  any  supposed  lessee  of  the  coal  iu  each  of  the  other 
parishes  to  pay  for  the  liberty  of  availing  himself  of  the  com- 
mon works,  machinery  and  management  for  raising  and  vending 
his  produce.  This  may  easily  be  ascertained  from  the  quantity 
of  coal  actually  raised  under  the  different  districts.  In  each 
case,  the  amount  of  this  annual  sum  should  be  deducted  from 
the  amount  previously  determined  with  respect  to  each  district, 
and  should  be  added  to  the  like  amount  determined  for  the  mine 
in  which  the  pit,  works  and  machinery  are  placed.  The  respec- 
tive results  will  thus  fix  the  amount  payable  to  each  parish ;  and 
due  allowance  will  have  been  made  for  the  situation  and  advan- 
tages of  the  works  used  for  the  whole  mine  (e). 

In  some  cases,  the  annual  value  of  buildings  and  machinery 
might  require  to  be  ascertained  with  reference  to  the  rules 
adopted  in  the  rating  of  water  and  gas  companies,  whose 
operations  extend  over  various  parishes  (/). 

It  may  happen,  however,  that  the  coal  raised  in  the  adjoining 
parishes  may  belong  to  other  proprietors,  whose  lessees  may  be 
required  to  pay  an  annual  rent  for  the  way-leave,  or  the  liberty 
of  bringiug  the  coals  through  the  lands  of  another  proprietor. 
In  such  cases,  the  reasonable  amount  of  such  a  rent  should  be 
estimated,  and  be  deducted  as  an  ordinary  item  of  expense.  If 
mines  thus  situated  are  worked  by  different  lessees,  and  the  way- 
leave  rent  is  payable  to  any  of  the  adventurers,  the  amount  de- 
ducted should  be  added,  in  the  manner  described  above.  The 
reasons  for  this  Vidll  appear  below.  But  if  the  amount  be  not 
paid  to  the  adventurers,  of  course  no  addition  can  be  made  to 
the  profits  of  the  mine. 

In  like  manner,  if  the  staiths,  or  any  part  of  the  works,  way- 
leaves  and  waggon-ways,  are  situate  m  different  parishes  or 
townships,  a  similar  course  should  be  pursued,  and  the  annual 
value  should  be  properly  apportioned. 
Waste  lands,        By  the  act  17  Geo.  2,  c.  37,  when  waste  lands,  which  were 
^rish  asses-    formerly  fens  and  marshes,  are  draiaed  and  improved,  and  the 
sable?  parish  to  which  they  belong  cannot  be  ascertained,  the  occupier 

of  any  tenements,  tithes  and  mines  is  to  be  rated  to  the  parish 

(e)  Eex  V.  Foleshm,  2  Ad.  &  Ell.  J.,  M.  C.  135;  Eeg.  v.  The  Sheffield 

593.  United  Gaslight  Co.,  supra.     See  also 

(/)  Eeg.   V.   The  West  Middlesex  p.  757,  supra. 
Waterworks  Co.,  E.  &  E.  716  ;  28  L. 
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■thai  lies  nearest ;  and,  in  ease  of  dispute,  tlie  Court  of  Quarter    Chap.  XV. 
Sessions,  after  notice  to  the  parties  interested,   and    to  tlie        ^'™'  ^' 


parishes  adjoining  the  lands,  may  cause  them  to  he  assessed  as 
they  shall  think  proper ;  and  their  determination  is  to  be  final. 

The  acts  for  the  amendment  of  the  poor  laws  in  England 
-and  Wales  contain  several  special  provisions  with  respect  to  the 
boundaries  of  parishes  (</). 

It  was  enacted  in  an  enclosure  act,  that  the  several  allotments 
■should  be  deemed  to  be  situate  within  the  respective  townships 
in  which  the  ancient  lands  lay ;  but  it  was  provided  that  the 
act  should  not  afEect  the  right  of  the  owner  of  the  coal  mines 
under  the  moor.  It  was  held,  that  the  first  clause  only  aifected 
the  allotments  of  the  commoners,  and  not  the  coal  mines, 
which  were  rateable  m  the  parish  ia  which  they  were  actually 
situated  (A). 

The  soil  of  the  shore  of  the  sea  and  of  navigable  rivers 
between  high  and  low  water-marks,  belongs  presumptively  to  Sea-Shore  and 
the  crown. .  It  is  therefore  extra-parochial,  and  the  mines  under  eltra-paro^ 
it  will  not  be  rateable,  unless  the  presumption  can  be  rebutted  (i) .  ctial. 
The  miues  under  the  usual  bed  of  the  sea  will  also  be  exempt. 


We  may  here  consider  the  rateability  of  way-leaves,  under  Question,— 
which  term  are  included  the  liberties  often  granted  in  the  under-  Uaves  air^^" 
ground  workings  of  coal,  and  other  mines,  to  enable  proprietors  rateable? 
to  bring  their  produce  to  the  surface  through  the  lands  or  mines 
of  others. 

It  is  a  general  rule,  established  by  many  cases,  that  no  person  ^  ^  general 
can  be  rated  as  the  occupier  of  a  right,  or  any  incorporeal  here-  j^^'^  joiufe 
ditament,  because  these  subjects  are  incapable  in  their  nature 
of  occupation  (k).     This  has  been  expressly  decided  with  respect 
to  way-leaves,  and  the  same  principle  is  applicable  to  all  pro- 
perty of  a  similar  description  (l). 

But  a  distinction  has  frequently  been  made  in  such  cases.  Exception,— 
when  any  actual  interest  in  the  land  has  passed  to  the  lessees,  actual  estate 
which  may  give  them  a  right  to  the  exclusive  occupation.     A  °;^e™*^^'^*  ™ 
licence  to  work  mines,  it  has  been  seen,  may  confer  such  an  granted. 
interest.     The  lessees  will,  in  such  cases,  be  rateable  as  occupiers 
under  the  statute. 

(a)  6  &  7  Will.  4,  0.  7,  ss.  24,  45 ;  Mau.  &  S.  221;  Eex  v.  Suowden,  4 

7  Will.  4  &  1  Vict.  0.  69,  ss.  2,  3.  Bam.  &  Ad.  713;  Hex  ».  The  Mersey 

(A)  Eex  V.  Pitt,  5  B.  &  Ad.  665.  and  Irwell  Navigation  Co.,  9  Bam.  & 

(i)  Trustees  of  Duke  of  Bridgewater  C.  95;  Kex  «>.  Thomas,  9  Bam.  &  C. 

V.   Township  of  Bootle-oum-Iiinaore,  114;  Hex  v.  Undertakers  of  the  Aire 

36  L.  J.    Q.  B.  41.  and  Oalder  Na-vigation,  9  Bam.  &  C. 

(A)  Rex  I!.  Nicholson,  12  East,  330;  820;  Eex  «.  Chelmer  and  Blaokwater 

Williams  v.  Jones,  12  East,  346;  Bex  .Navigation,  2  Bam.  &  Ad.  14,  18. 

V.  Eyre,  12  East,  416;  Eex  v.  Bell,  3  :     (?)  Eex  v.  JoUifie,  2  T.  E.  90. 
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Chai-.  XV.        Thus,  the  Dean  and  Chapter  of  Durham  granted  certain 

. LJ leases'  of  lands  for  twenty-one  years,  reserving  the  right  of 

granting  waggon-ways  over  the  demised  premises,  on  paying 
damages  for  the  spoil  of  ground.  They  then  demised  certaifl 
waggon- ways  over  the  lands  to  the  appellants,  who  constructed 
the  ways  in  a  manner  most  convenient  to  themselves,  and  pre- 
vented all  other  persons  but  those  authorised  by  them  from 
using  them.  Gates  were  erected  by  the  lessees,  which  were 
looked,  and  only  opened  when  the  waggons  were  travelling. 
Lord  Kenyon  said,  he  agreed  entirely  with  the  opinion  given 
in  the  case  of  Rex  v.  JoUiffe,  last  cited ;  but  the  present  case  was 
very  distinguishable.  The  question  was,  whether  the  defendants 
were  possessed  of  property  rateable  to  the  poor,  and  on  that 
point  there  could  be  no  doubt.  It  had  been  contended,  that, 
because  the  Dean  and  Chapter  could  only  grant  a  way-leave, 
therefore  nothing  more  than  a  way-leave  passed  to  the  defen- 
dants ;  but,  he  said,  they  were  not  to  inquire  nicely  into  the 
titles  of  the  occupiers.  If  a  disseisor  obtained  possession  of 
land,  he  was  rateable  as  the  occupier  of  it.  Without  going 
through  the  different  parts  of  the  case  which  showed  an  occupa- 
tion of  the  ground  by  the  defendants,  it  was  sufficient  to  say, 
generally,  that  they  clearly  appeared  to  be  the  occupiers  {m). 

A  similar  decision  was  established  in  the  case  of  a  barge-way 
which  had  been  purchased,  and  used  as  a  towing  path.  It  was 
held,  that  this  property  was  rateable  according  to  the  amount 
of  the  tolls  (m).  And  the  same  principle  has  been  uniformly 
applied,  whenever  there  has  been  an  actual  and  exduswe  occupa- 
tion of  any  land  in  connection  with  an  incorporeal  right  (o). 

On  the  other  hand,  if  a  mere  right  of  way  is  granted,  without 
any  specific  or  exclusive  interest  in  the  land,  a  mere  incorporeal 
hereditament  will  be  created,  which  wOl  be  incapable  of  occupa- 
tion. As  observed  by  a  learned  judge,  no  person  can  be  an 
occupier  unless  he  has  the  exclusive  right  to  enjoy  some  portion 
of  the  soil  {p). 
Liability  of  But  although  the  owners  or  lessees  of  a  right  of  way  or  way- 

w^-leave.  leave  are  not  rateable,  the  lessors  or  owners  of  the  land  will 
undoubtedly  be  rateable  as  occupiers  for  the  improved  value 
which  has  accrued  to  the  land  from  the  grant  and  exercise  of 
such  privileges. 

Similar  observations  apply  to  outstrokes.    These  rights  indeed 

Im)  Eex  i>.  BeU,  7  T.  E.  598.  Rex  v.  Brighton  Gas  Co.,  5  Bam.  & 

(n)  Rex  11.  The  Mayor  of  London,  4  C.  466 ;  Rex  v.  Rochdale  Waterworks 

T.  R.  21.  Co.,  1  M.  &  S.  634;  Rex  v.  Chelsea 

(o)  Rex  V.  Milton,  3  Bam.  &  Aid.  Waterworks  Co.,  3  Bam.  &  Ad.  156. 

112 1  Rex  V.  Maodonald,  12  East,  324;  {p)  9  Bam.  &  C.  112,  per  Parke,  J. 
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can.  hardly  ever  be  acoompanied  witli  the  grant  of  an  actual  in-    Chap.  XV. 
terest  in.  the  land,  because  the  lands  or  mines,  over  which  the 


rights  are  enjoyed,  are  generally  demised  to  other  persons.     If,  °'J*^*^.°^®^'~  _ 

however,  the  same  persons  enjoy  the  right  and  the  land,  they 

will  be  liable  to  be  rated  as  occupiers  in  respect  of  the  outstroke; 

for  they  will  have  an  actual  and  exclusive  interest  in  the  land 

out  of  which  the  incorporeal  right  proceeds.     In  other  cases,  the 

owner  of  the  land  wiU  be  liable  to  be  rated. 

The  principle  to  be  adopted  in  rating  rights  of  way,  which  Wayleavea,— 
run  over  different  parishes,  may  easily  be  gathered  from  recent  parishes, 
railway  decisions.  It  is  now  established,  after  some  hesitation, 
that  the  proper  mode,  in  such  cases,  is  to  ascertain  the  actual 
rateable  value  of  the  land  occupied  by  the  railway  in  each 
parish  by  the  ordinary  rules  of  assessment.  The  rateable  value 
of  any  part  ia  any  parish  must  be  taken  from  the  net  earnings 
in  that  parish,  ascertained  by  a  comparison  of  the  profits  and 
outgoings  arising  in  that  parish,  and  not  with  reference  to 
the  whole  railway  as  one  concern,  and  by  division  among  the 
parishes  according  to  the  distance  traversed  in  each.  But  any 
expenses,  toherever  arising,  which  are  necessary  for  maiutaiuing 
the  property  ia  any  parish  at  the  rateable  value,  may  be  taken 
into  account  {q). 

Sttb-Sect.  2. — Mines  other  than  Coal  Mines. 

(1.)  Their  Exemption -until  6tli  April,  1875. 
(2.)  EateabUity  of  Lessor  in  certain  Cases; — 

(a)  Lot  and  Cope  in  Derbyshire ; 

(b)  Tin-toll  and  Farm-tia  in  Cornwall; 

(c)  Ore-rents  generally ; 

(d)  Tithes. 

(3.)  Non-rateabUity  of  Lessor  in  oertaia  other  Oases; — 

(a)  Money-rents  generally ; 

(b)  Smelted  Ore,  proportion  of ; 
(4.)  Ca.se  of  Morgan '7.  Crawshay,  1871. 

(5.)  Rating  Act,  1874, — Liability  of  aU  MinestoPoor  Rate. 
(6.)  Construction   of   section  8   of   Rating  Act,  1874;' — 

Devonshire  [Duke)  y.  Barrow  Scematite  Co: 
(7.)  Cumulative   LiabOity  of   Lessor  and  Lessee, — Van 

Mining  Company  v.  Llanidhes  [Overseers). 

It  had  long  been  clearly  settled,  that  all  mines,  except  those  Former  ex- 
cf  coal,  were  exempt  from  liability  to  the  poor  rate ;  for,  coal  ^^saTtw^ 
mines  being  expressly  mentioned  in  the  statute  of  Elizabeth,  it  t^^an  coal 

(ff)  Reg.  V.  The  London,  Brighton  &  C.  236;  Rex  «.  Milton,  4  B.  &  Ad. 

and  South  Coast  Railway  Co.,  &o.,  15  112 ;  Rex  v.  Barnes,  1  Ibid.  113;  Rex 

Q.  B.  314;  20  L.  J.,  N.  S.,  M.  C.  124  ;  ij.  Trent  and  Mersey  Navigation  Co., 

Reg  '  V.  The  Great  Western  Railway  1  B.  &  C.  545.     See  Balfour  Browne's 

Co.,  15  Q.  B.  380;   21  L.  J.,  N.  S.,  Law    of    Rating     (1875),    espeoiaUy 

M.'C.  84;  Rex  v.  Kiagswinford,  7  B.  chaps,  vii.,  x.  and  xi. 
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■  Chap.  XV.    was  considered  to  he  the  intention  of  the  legislature  to  exclude 

"  aU  other  mines  from  its  operation,  according  to  the  well-known 

•  ra^r  d™  ™3'^iii  of  law,  Expressio  unius  est  exchisio  alterius.  Later  judges 
reasons  there-  would  have  held  that  coal  mines  were  only  specified  by  way  of 
example,  and  not  of  exclusion  (r).  The  supposed  reasons  for 
this  exemption  have  been  adverted  to  in  the  last  section.  Mines 
in  general  were  thought  to  be  of  too  precarious  and  fluctuating 
a  nature  to  become  liable  to  any  imposition  which  might  dis- 
courage enterprizes  of  such  importance  to  the  community. 
Mining  speculations  in  search  of  the  metallic  ores  are  always 
attended  with  more  risk  of  failure  in  actual  discovery  than  those 
in  search  of  coal.  This  kind  of  disappointment  can  seldom,  if 
ever,  occur  in  a  coal  adventure.  The  coal-miner  may,  in  general, 
ascertain  not  only  the  existence  but  the  quality  of  his  article, 
and  may  often  calculate,  though  not  always  with  sufficient 
accuracy,  the  cost  of  producing  the  mineral  as  a  vendible 
commodity.  This  difPerence  in  the  character  of  the  adventures 
may  account  for  the  distinction  presumed  to  have  been  con- 
'  templated  by  the  legislature  of  Elizabeth,  though  it  has  been 

shown  that  ia  some  districts,  and  in  more  recent  times,  the  coal 
adventurer  might  show  equal  grounds  for  exemption.     It  could, 
however,   never  have   been  contemplated  by  the    statute   of 
Elizabeth  to   exempt  mines   carried  on  for  the  production    of 
substances  which  are  in  general  both  easily  found  and  easily 
worked,  as  clay,  gravel  and  other  minerals  of  a  similar  nature  (s). 
Such,  however,  was  the   necessary  consequence   of  the   above 
construction  of  the  statute.     All  mines,  therefore,  of  whatever 
substances,  except  coal  mines,  were  exempt  from  liability  to  the 
poor  rate.     But  a  remarkable  distinction  (hereinafter  explained) 
had  been  drawn,  in  certain  cases,  with  respect  to  the  dues  pay- 
able to  the  lessor  of  such  mines. 
Lead  Smelting      In  the  first  case  On  this  subject,  the  adventurers  were  rated  as 
sm  —esi^-   '  ^^^  lessees  of  lead  mines  ia  Alston,  Cumberland,  and  a  distress 
blished  the      j^^d  been  made  for  the  amount.     On  an  action  being  brought, 
it  was  held  without  hesitation  by  the  Court  of  King's  Bench, 
that  the  lessees  were  not  rateable  (t). 
Hex  V.  Cim-         In  another  case,  the  lessees  of  several  mines  of  iron  ore  and 
case^Tmixed  °°^^  ^®^®  rated  ia  one  assessment.     It  was  held  that  iron  mines 
coal  and  iron-  not  being  rateable,  and  as  the  Court  had  no  means  of  ascer- 
taining the  several  proportions,  so  as  to  rectify  the  excess  of  the 
rate,  they  could  do  nothing  else  than  quash  the  order  of  sessions, 

M  1  M.  &  S.  617;  2  Q.  B.  862.  (i!)  Govemorand  Company  for  Smelt- 

(s)  See  2  Earn.  &  Ad.  73  ;  Eex  v.      ing  Lead  v.  Biohardson,  3  Burr.  1341 ; 

Carlyon,  3  T.  E.  385.  1 W;  Black.-  389.  See  Atkins  v.  Da-ris, 

Cald.  318,  325. 
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wHcL.  had  confirmed  the  rate  generally,  and  which  was  at  all     Ohai.  XV. 
events  wrong  (u).         '  ■^^'   ' 

In  like  manner,  mines  of  any  other  mineral  substances,  except 
coal,  were  equally  exempt  from  liahility.  The  construction  of 
the  statute  hayiug  heen  established  on  the  principle  just  men- 
tioned, it  was  impossible  for  the  Court  to  adopt  any  other  rule 
of  liability  or  exemption.  It  had  therefore  been  consistently 
decided  that  mines  of  limestone  («),  clay  («/),  and  freestone  (z) 
were  exempt  from  liability.  The  absence  or  amount  of  risk 
and  uncertainty  could  not  be  considered. 

The  sole  test  of  rateability  in  such  cases  was  whether  the 
article  was  worked  by  a  mine.  As  was  obserred  by  Lord 
Tenterden,  the  Court  must  look  to  the  mode  in  which  the  article 
was  obtained,  and  not  into  its  chemical  or  geological  character. 
If  the  commonest  substances,  therefore,  were  worked  {a)  by 
means  of  mines,  there  would  be  an  exemption  from  aU  liability. 


It  had,  however,  been  long  held  that  the  lessor  might,  in  Liability  of 
certain  cases,  be  rated  in  respect  of  his  dues.     As  the  cases  oertaine^es : 
which  involve  this  doctrine  are  not  quite  free  from  obscurity, 
and  are  not  unfrequently  productive  of  doubt  and  litigation,  it 
vidll  be  proper  to  take  a  concise  review  of  the  whole  subject,  as 
it  stands  settled  by  decision. 

In  the  case  of  Howls  v.  Gell  {b), — the  .plaintiff  was  lessee  under  (a)  Lot  and 
the  crown  of  all  lead  mines  within  Wirksworth,  Derbyshire,  with  ^^^e  as  to 
the  lot  or  cope.  All  persons  (as  we  have  seen)  have  a  right,  by  cus-  «ops- 
tom,  to  search  for  and  work  mines  in  the  district,  on  the  payment 
of  lot  and  cope,  and  on  conforming  to  the  local  usages  established 
with  respect  to  the  mode  of  working.  The  loi  is  a  thirteenth  dish 
or  measure  of  lead  ore,  dressed  and  made  merchantable,  and  cope 
is  sixpence  for  every  load,  or  nine  dishes  of  lead  ore.  These 
duties  were  payable  to  the  lessee  of  the  crown,  and  he  was  rated 
for  their  amoimt,  which,  though  usually  very  variable,  realized 
in  that  year  the  sum  of  600^.  An  action  of  trespass  was  brought 
by  the  lessee  against  an  officer  of  the  parish  who  attempted  to 
recover  the  rate  by  distress.  But  it  was  held  by  the  Court  of 
King's  Bench,  that  the  lessee  was  rateable,  and  that  the  action 
was  not  maintainable.  Lord  Mansfield,  in  delivering  the  judg- 
ment of  the  Court,  admitted  that  lead  mines  were  not  within 

(u)  Eex    V.    Curmingliam,   5  East,  (a)  Eex  v.  Dunsford,  1  Ad.  &  EU. 

478.  568;  i  Nev.  &  M.  349;   1  Har.  &  W. 

(x)  Hex  V.  Sedgeley,  2  Bam.  &  Ad.  93.                                                            ' 

65.  (a)  3  Barn.  &  Ad.  424. 

•  (y)  Eex  V.  Brettell,  2  Barn.  &  Ad.  (4)  Cowp'.  461;  1  Doug.  304;  Hexv. 

424/                                            ,  Maddem,  cited  3  T.  E.  480. 
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Chap.  XV.    the  statute  of  Elizabetli,  but  contended  that  lie  who  received  a 
U .  stipulated  benefit  from  the  profit  of  them  was  not  excusable; 


and  farm  tin. 


that  the  benefit  was  not  a  mere  casual  profit,  but  an  annual 
revenue,  if  any,  and  very  different  from  the  casual  profits  of  a 
manor,  which  were  not  annual,  for  there  might  be  none  for 
years.     But  if  the  mine  produced  profit  to  the  miner,  the  lord's 
share  was  certain,  and  an  annual  rent  was  paid  for  it  constantly. 
The  miner  was  obliged  to  pay  certain  proportions  to  the  owner 
of  the  land.     But  as  this  obligatory  payment  was  in  respect  of 
the  land,  the  landowner  ought  not  to  receive  it  clearer  or  neater 
than  any  other  part  of  his  estate,  when  he  was  at  no  trouble, 
expense,  or  possible  risk.     Sed  quceritiir, — as  to  cope. 
(b)  Tin-toll         The  same  point  was  decided  in  a  similar  case,  in  which  the 
owners  were  rated  for  the  fifteenth  part  of  all  the  tin  arising  out 
of  certain  lands  in  St.  Agnes,  Cornwall,  called  the  toll  tin,  and 
for  one-twelfth  part  of  the  remainder,  called  the  farm  tiu,  or 
due.     The  order  of  sessions,  in  favour  of  the  rate,  was  con- 
firmed (c). 
(o)  Ore-rents        These  decisions  were  fully  confirmed  by  a  more  recent  case  (d), 
T^^^^slwtist  ^  which  the  doctrine  was,  for  the  first  time,  founded  upon  an 
Mill  Co.  intelligible  priuoiple.     The  defendants  were  rated  in  respect  of 

the  lot,  toll  and  free  shares  of  the  calamine,  or  lapis  calaminaris, 
to  which  they  were  entitled  under  a  lease  made  to  them  by  the 
owner  of  the  land.  The  lessees  paid  a  yearly  rent  of  210/.  for 
the  dues,  and  some  other  property  held  with  them.  The  dues 
were  described  as  payable  in  kind,  and  as  consisting  of  one-fourth 
in  the  inclosed  lands.  It  was  held  by  the  Court  of  King's  Bench, 
that  the  lessees  of  the  dues  were  rateable.  Lord  Ellenborough 
said,  if  rateable  at  all,  the  lessees  must  be  rateable  for  property 
falliag  under  the  description  of  land.  It  might  be  doubted 
whether  these  lessees  could  have  maintained  trespass  for  the 
calamine.  There  appeared,  however,  to  be  a  demise  for  a  specific 
portion  of  the  produce  of  land,  or  in  other  words,  land  itself,  free 
from  risk  or  uncertainty.  Until  the  stone  was  raised,  the  lord 
might  be  considered  as  working  with  the  adventurers  by  the 
hands  of  the  labourers,  but,  when  raised,  the  lord's  share 
redounded  to  him.  That  constituted  land,  and  might  fairly  be 
construed  as  such  withiu  the  meaning  of  the  statute,  and  was 
therefore  under  that  description  assessable  in  the  hands  of  the 
occupier.  Mr.  Justice  Le  Blanc  observed^  that  the  construction 
of  the  statute  had  excluded  aU  mines,  except  coal  mines,  and 
the  reason  given  for  the  distinction  was,  that  other  mines  were 
considered  as  rdatters  of  hazard  at  that  time,  and  that  the  legis- 

(c)  Eex  V.  St.  Agnes,  3  T.  E.  480,  W  Hex  v.  The  Baptist  Mill  Co.,  1 

Mau.  &  Sel.  612. 
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lature  did  not  mean  to  subject  the  occupier  of  such,  a  species  of  Chap.  XV. 
property  to  taxation.  It  remained  then  to  be  seen  what  con-  ^°'^'  ' 
struction  the  decisions  had  put  on  the  words  "occupier  of  lands." 
In  determiniag  this,  the  Court  was  not  bound  to  follow  the  strict 
definition  of  land  through  all  its  consequences,  and  in  every 
possible  view  in  which  it  might  be  considered,  and  to  decide 
whether  trespass  was  maintainable.  When  a  person  receives, 
without  risk,  part  of  the  produce  extracted  from  the  bowels  of 
the  earth,  he  is  an  occupier  of  land.  Mr.,  Justice  Bayley  said, 
the  soil  belonged  to  the  lord  of  the  manor,  and  the  persons  work- 
ing the  mines  were  not  tenants  under  him,  but  he  had  the  actual 
occupation  and  possession  of  the  land.  The  workers  of  the  mines 
had,  as  a  compensation  for  their  labour  and  expenses,  a  certaia 
part  of  the  profits,  and  the  owner  of  the  soil  had  a  share  also, 
which  was  given  to  him,  not  in  the  character  of  landlord,  but  as 
his  share  of  the  immediate  pernancy  of  the  profits  of  the  land. 
He  considered  him  as  having  a  qualified  occupation,  perhaps  a 
more  distiaot  one  than  the  adventurers,  who  might  be  considered 
as  servants  to  him,  for  they  worked  the  land,  to  a  certaia  extent, 
for  his  benefit,  and  were  to  pay  him  his  share  of  the  original 
produce  of  the  land.  It  was  not  doing  any  violence  to  the  lease 
to  consider  the  lessees  under  it  as  occupiers  of  land. 

In  another  case,  the  reservation  was  of  one-eighth  part  of  the 
tia  and  other  ore  to  be  raised  within  the  limits  of  the  sett,  the 
same  having  been  first  made  merchantable  and  Jit  to  be  smelted 
find  fairly  divided.  There  was  a  covenant  on  the  part  of  the 
adventurers  to  pay  the  same  share  iu  money  at  the  election  of 
the  owner  of  the  fee,  at  the  market  price ;  and  it  appeared  that 
no  part  of  the  ore  had  ever  been  rendered,  but  ia  lieu  of  it,  one- 
eighth  part  of  the  money  arising  from  the  sale  of  all  the  ore.  It 
was  held  by  the  Court  of  K.  B.  that  the  owner  was  rateable  in 
respect  of  the  dues,  as  the  reservation  was  of  part  of  the  native 
mineral  (e). 

In  another  case,  the  render  was  of  lead  or  other  ore  cleansed, 
dressed,  washed,  and  made  merchantable,  and  fit  for  the  smelt- 
ing mill.  The  mines  were  demised  for  a  term  of  years,  and  not 
held  under  a  licence,  as  in  the  last  case.  It  was  held,  that  the 
lessor  was  liable  to  be  rated  for  the  dues  as  an  occupier  (/•). 

The  rateability  of  toll  tin,  rendered  in  kind  by  custom,  was 
lately  brought  before  a  Court  of  error.  It  was  urged,  that  the 
render  under  a  custom  could  not  constitute  occupancy.  But  the 
Court,  per  Tindal,  C.  J.,  held,  that  the  subject  was  concluded  by 

(e)  Hex  V.  St.  AusteU,  5  Baxn.  &  (/)  Eeg.  ■».  Todd,  12  Ad."  &E.  816; 

M.  693.  10  L.  J.,  N.  S.,  M.  C.  14. 
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Chap.  XV, 
Sect.  1. 


(d)  Tithes. 


the  decisions,  that  the  rules  with  respect  to  rating  materially 
affected  the  value  of  estates,  and  it  was  in  no  cases  more  im- 
portant to  abide  by  previous  decisions  (gf). 

When  mines  or  quarries  are  subject  to  tithes,  either  by  a  local 
act  of  parliament,  or  by  local  custom,  the  tithe,  if  payable  in 
kind,  will  be  rateable  to  the  poor,  even  if  it  afterwards  be  com- 
muted for  a  money  payment,  by  the  voluntary  act  of  the  parties, 
or  under  the  Tithe  Commutation  Act  (A).  But  an  act  of  parlia- 
ment may,  of  course,  either  direct  the  tithe  to  be  free  from  aU 
rates,  or  may  impose  them  upon  the  tithe-payer.  It  may  be 
doubted  whether  an  ancient  money  composition  for  tithes  is 
generally  rateable  in  such  cases. 


It  would  appear  to  make  no  difference  in  the  liability  of  the 


Ore-rent, — 

sire  or  non-"  landlord,  if  the  mine  is  worked  \mder  an  exclusive  licence,  with 
exclusive  a  similar  reservation.  If  he  is  liable  iu  respect  of  his  proportion 
lessor  equally]  when  he  is  Only  consid.ered  to  be  in  the  possession  of  that  part, 
liable.  a  fortiori  he- must  be  liable  when  he  is  in  possession  of  the  whole 

unsevered  mineral  («). 


Exceptions  to 
landlord's 
liability : 
(1)  Honey 
payment. 


We  may  now  notice  the  cases  which  are  exempt  from  the  ap- 
plication of  the  principle  we  are  now  diseussiug. 

It  has  been  clearly  decided  that  if  a  yearly  rent,  payable  in 
money,  be  reserved  upon  a  lease  of  mines,  the  lessor  will  not  be 
rateable,  because  he  cannot  be  considered  to  be  the  occupier  of 
any  part  of  the  land. 

A  lease  was  granted  in  1805,  by  the  trustees  of  Lord  Crewe, 
of  several  miaes  of  lead  ore,  and  other  minerals,  with  a  reser- 
vation of  the  rent  of  100/.  There  was  also  reserved  the  usual 
proportion  of  lead  ore  which  should  be  obtained ;  but  as  no  lead 
ore  had  been  raised,  no  question  arose  upon  that  subject.  A  rate 
was  assessed  on  the  trustees.  There  was  cited,  in  the  argument, 
a  resolution  of  the  judges  of  assize  in  1632,  in  answer  to  the 
question  whether  shops,  salt-pits  and  profits  of  a  market  were 
taxable  to  the  poor,  to  the  effect  that  all  things  which  were  real 
and  in  yearly  revenue  must  be  taxed  to  the  poor  (/c),  and  it  was 
contended,  that  rents  were  only  not  taxable  when  the  whole, 
profit  of  the  land  was  already  taxed  in  the  name  of  the  tenant  (Z) . 
But  it  was  held,  that  the  trustees  were  not  rateable  as  not  being' 


(g)  Crease  v.  Sawle,  2  Q.  B.  862  ;  U 
li.  J.,  N.  S.,  M.  C.  62. 

(A)  6  &  7  Will.  4,  u.  71,  s.  69. 

(i)  Kex  V.  St.  Austell,  5  Bam.  & 
Aid.  700. 


[k]  Dalt.  Just.  oh.  73,  p.  235. 

\l)  Lord  Bute  v.  arindall,  2  H.  Bl. 
266 ;  Eckersall  v.  Briggs,  4  T.  E.  6 ; 
AtMns  V.  Davis,  Cald.  315;  HoUord  v. 
Copeland,  3  Bos.  &  Pul.  129. 
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occupiers  of  the  property,  and  that,  if  they  were  rateable,  every    Chap.  XV. 


landlord  might,  by  the  same  rule,  be  rated  for  his  rent  {m). 

In  another  case,  several  leases  of  mines  of  lead,  and  other 
minerals,  had  been  granted  to  mining  adventurers  at  yearly 
money  rents,  amountiag  to  2,600/.  for  one  part  of  the  term,  and 
2,400/.  for  the  remainder.  The  trustees  under  the  -wUl  of  one 
of  the  owners  of  the  fee  were  rated  for  an  annual  rent  of  2,000/., 
paid  by  the  lessees,  in  respect  of  their  proportion  of  the  property, 
namely,  two-thirds,  and  also  in  respect  of  their  being  occupiers 
of  the  moors  and  wastes  of  the  manor.  The  rate  was  confirmed 
by  the  sessions,  but  it  was  held  by  the  Court  of  Kiag's  Bench, 
that  the  rent  was  clearly  not  the  subject  of  rate ;  and,  further, 
that  the  rate  was  bad,  on  the  single  groimd  that  it  was  a  conjoiat 
rate  in  respect  of  two  things,  one  of  which  was  not  rateable  (w). 

Although  the  amount  of  rent  should  correspond  with  the 
quantity  of  mineral  raised,  there  wOl  stUl  be  no  liability  in 
respect  of  the  rent,  beiag  a  money  payment. 

Several  mines  of  manganese  were  worked  by  certain  adven- 
turers, on  payment  of  the  sum  of  1/.  15s.  for  every  ton  weight 
of  the  mineral  raised  during  the  term  to  the  owner  of  the  lands 
in  which  the  mines  were  situate.  The  owner  was  rated  for 
"manganese  dues,"  and  the  Quarter  Sessions  confirmed  the 
rate.  But  it  was  held  in  the  Court  above,  that  the  rate  could 
not  be  supported,  on  the  ground  that  the  lord  was  not  the 
occupier  of  the  soil,  but  only  received  a  money  rent  (o). 

In  another  case,  the  appellant  was  the  lessee  under  the  Duchy 
of  Cornwall  of  the  toll  tin,  which  is  a  render  in  kind.  The 
mine  was  within  the  tin  bounds,  subject  to  the  custom  of  the 
Stannaries,  by  which  the  right  of  working  is  vested  in  the  owner 
of  the  bounds,  subject  to  the  customary  toll.  The  appellant 
granted  by  deed  a  licence  to  work  the  miae,  subject  to  a  money 
payment.  He  had,  in  strictness,  only  power  to  grant  the  toll 
tin,  but  he  assumed  power  over  the  mine.  It  was  urgedj  that 
at  any  rate  all  his  interest  in  the  toll  tin  passed,  in  consideration 
of  a  rent,  which  had  been  always  paid  in  money.  On  the  other 
hand,  it  was  contended  that  the  licence  was  colourable,  and 
designed  to  avoid  the  rate.  But  it  was  held  by  the  Court  of 
Queen's  Bench,  that  it  was  not  its  province  to  infer  fraud,  when 
none  was  found  by  the  Sessions,  and  that  the  appellant  was  not 
rateable  (p). 

(m)  Eex  V.  Bishop  of  Eooliester,  12  162.     See  also  Rex  v.  The  Baptist 

East,  353.  Mill  Co.,  1  Mau.  &  S.  612,  per  Le 

(«)  Eex  V.  Welbaiik,  4  Man,  &  S/  Blanc,  J. 

222.  ip)  Eeg.  V.  Crease,   11  Ad.   &  E. 

(o)  Eex  V.  Tremayne,  4  Bam.  &  Ad.  677;  9  L.  J.,  N.  S.,  M.  C.  3S. 
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Chap.  XV.        "We  now  come  to  a  second  group  of  cases  in  which  the  landlord 
is  exempt  from  all  liability  to  the  poor-rate.   It  has  been  held,  that 


turedmMerTl'  '^^en  the  reservation  is  not  of  part  of  the  miaeral  ia  its  natural 
—proportion  state,  but  after  it  has  undergone  some  species  of  manufacture,  as, 
rent.  for  instance,  the  process  of  smelting,  the  lessor  will  be  exempt 

from  liability  in  respect  of  this  reservation  in  the  same  maimer 
as  if  it  had  been  a  money  rent.     The  reasons  for  this  decision 
will  appear  from  the  judgment  of  Lord  EUenborough,  cited 
below.     It  may  be  premised,  however,  that  the  reader  should 
be  careful  not  to  confound  the  process  of  washing  and  cleansing 
the  ore  with  that  of  preparing  it  for  the  market  in  a  manufac- 
"  Ore  washed  tured  condition  available  for  the  general  purposes  of  trade.    This 
— dStiS-^^^'"  distinction  has  been  already  pointed  out.     When  the  reservation 
gniished  from    is  of  Ore  dressed,  washed  and  made  merchantable,  it  is  stUl  a  reser- 
or  manufac-     vation  of  the  mineral  in  its  natural  state  ;  and  the  preliminary 
tured."  process  consists  only  in  effectually  separating  it  from  the  soil  and 

other  foreign  substances,  and  does  not  in  any  manner  change  the 
inherent  quality  of  the  article.  It  is  still,  therefore,  in  this  state, 
an  identical  portion  of  the  land.  That  was  the  reservation  in  the 
cases  of  Roicls  v.  Gell,  Rex  v.  St.  Agnes,  and  Rex  v.  TJie  Baptist 
Mill  Co.  (q),  and  the  lord  was,  in  these  cases,  held  to  be  rateable. 
J2«T.  Fomfret  But,  in  the  case  of  Rex  v.  The  Earl  of  Pomfret  (r),  the  reser- 
reserr'ation  of  'vation  was  to  consist  of  one-fifth  part  of  the  best  ore  hearth  lead, 
"  smelted  a,nd  of  all  the  slag,  or  slag  hearth  lead,  that  should  he  smelted 
from  the  ore  to  be  raised  in  the  mines ;  and  there  was  a  covenant 
on  the  part  of  the  lessees  to  deliver  the  fifth  part  as  often  as  the 
quantity  smelted  should  amount  to  four  himdred  pieces,  or  at 
the  end  of  every  four  weeks,  at  the  option  of  the  lessors.  The 
rate  was  imposed  upon  the  latter,  in  respect  of  the  duty  lead. 
Lord  EUenborough,  in  delivering  the  judgment  of  the  Court, 
observed,  this  was  not  a  reservation  of  any  part  of  the  thing 
demised,  nor  of  the  mineral  in  its  natural  and  primitive  state, 
but  of  something  of  a  quality,  name  and  character  entirely 
different,  of  a  metal  produced  from  that  mineral  by  the  laborious 
and  expensive  process  of  smelting,  in  which  the  native  mineral 
was  mixed  with  another  matter,  viz.,  with  coal  or  charcoal ;  and, 
by  the  effect  of  fire  upon  both,  a  metal  is  obtained,  which  is  to 
be  considered,  for  this  purpose,  at  least,  as  entirely  different 
from  either  of  the  two,  and  rather  as  a  manufacture  of  art  and 
labour  resulting  from  the  use  and  application  of  these  materials. 
It  has  been  seen  that  in  other  cases  the  reservation  was  of  ore 
fit  to  he  smelted,  and  that  it  did  not  fall,  therefore,  within  the 
operation  of  the  last-mentioned  principle. 

(?)  See  supra.  {r)  5  Mau.  &  Sel.  139. 
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In  the  very  recent  case  of  Morgan  v.  Crmoshay,  in  the  House    Chap.  XV. 
of  Lords  («),  the  question  was  raised  whether  the  defendant,  the 


galea  of  certain  iron  miues  within  the  Forest  of  Dean,  was  ^o^'O^^y- 
liable  to  be  assessed  to  the  poor  rate,  thus  raising  again  the  attempt  to  ex- 
general  question  whether  iron  mines  iu  occupation  were  liable  aMUty'to'aU 
to  that  rate  at  all.     The  nature   of  the  galee's  interest  has  ^^^'  ^^ 
already  been  explained,  and,  as  we  have  seen,  is  in  the  nature  thereof, 
of  real  estate,  and  therefore  capable  of  occupa,tion.    The  opinion 
of  the  judges  was  taken,  and,   as   expressed  hy  Mr.  Baron 
Martin,  was  to  the  following  effect : — The  defendant,  as  galee  The  Opinions 
of  iron  mines,  was  not  liable  to  the  rate.    The  question  depended  °*  tl^e  Judges, 
on  the  construction  of  the  1st  section  of  the  original  Poor  Law 
Act,  43  Eliz.  c.  2,     That  act  was  passed  ia  the  year  1601,  and 
the  point  ia  dispute,  viz.,  whether  any  other  mines,  except  coal 
mines,  were  rateable  to  poor  rate,  had  been  the  subject  of  very 
many  decisions  reported  in  the  books  ;  and  from  the  time  of  its 
enactment,  270  years  ago,  to  the  present  time,  the  practice  had 
been  uniform,  that  no  miues  except  coal  mines  had  ever  been 
rated;  and  although  the  reported  cases  did  not  commence  so 
early,  yet  so  far  as  they  were  known,  there  had  been  but  one 
unvariable,  uniform  and  constant  flow  of  decisions  aU  one  way, 
that,  except  coal  mines,  no  other  mines  were  rateable.     One  uni- 
form construction  having  been  put  upon  the  act,  no  doubt  very 
many  persons  had  entered  into  contracts,  and  were  in  the  occu- 
pation of  property,  in  the  belief  that  what  had  been  held  to  be 
law  so  long  should  continue  to  be  so  until  altered  by  the  legis- 
lature.    The  uniform  practice  for  170  years  after  the  act  of 
Elizabeth  passed,  not  to  rate  any  miaes  but  coal  miues,  showed 
what  the  contemporaneous  exposition  of  the  act  was.     "  Cotem- 
poranea  expositio  est  fortissima  in  lege  "  was  a  favourite  maxim  of 
Coke's  as  applied  to  statutes  {t) . 
Lord  Chelmsford  delivered  judgment  ia  accordance  with  the  The  Decision 

•    T        >       •    •  J       ■  J  of  the  Lords, 

judges  opmions,  and  said : — 

After  more  than  two  centuries  and  a-half  of  practical  acquiescence  in 
the  construction  of  the  Statute  of  Elizabeth,  there  not  being  a  single 
instance  of  any  other  mines  than  coal  mines  having  been  rated  to  the  reSef 
of  the  poor  during  this  long  period,  unless  it  clearly  appeared  that  the 
decisions  had  commenced  and  had  been  continued  in  error,  your  lordships 
would  be  very  reluctant  to  disturb  what  has  invariably  been  regarded  as 
the  settled  law  upon  the  subject.  But  the  highest  point  to  which  the 
argument  against  the  construction  put  upon  the  statute  can  be  carried  is 
Only  to  the  suggestion  of  a  doubt.  It  may  be  difB.oult  to  explain  why 
coal  mines  alone  should  have  been  specified  in  the  Statute  of  Elizabeth, 
when  other  mines  existed  and  were  profitable  to  the  workers.  The 
reasons  assigned  by  Lord  Mansfield  and  the  other  judges,  in  the  case  of 
The  Lead.  Corrvpcmy  -v..Bich(wdaon{u),  for  the  statute  having  confined  the 

(«)  L.  R.,  5  E.  &  I.  App.  304.  Institute,  138. 

\t)  See  2nd  Institute,  11  and  136;  4th  («)  3  Burr.  1341. 
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of  the  Eating 
Act,  1874. 


The  Act  ex- 
tends to  all 
mines,  other 
than  coal 
mines. 

(1.)  Mines  of 
tin,  lead,  and 
copper. 

(a.)WherefuU 
rent  and  no 
fine, — 
gross  value 
and  rateable 
value,  how  to 
he  ascer- 
tained. 


liability  of  taxation  for  the  relief  of  tte  poor  to  one  species  of  mines,  may 
not  be  satisfactory;  but  the  statute  must  speak  for  itself;  and  -when, 
"  in  particularizing  the  various  descriptions  of  property  from  ■wHob 
tbe  money  for  tbe  relief  of  tbe  poor  is  to  be  raised,  it  comes  to  mines, 
and  mentions  coal  mines  only,  it  must  be  taken  to  mean  tbat  these 
alone  shall  be  taxable.  The  -well-known  rule  of  construction,  Expressio 
unius  est  exclusio  alterius,  is  here  applicable.  And  the  intention  to 
exclude  other  mines  from  the  operation  of  the  statute  -which  it  im- 
plies, is  strongly  fortified  by  contemporaneous  exposition  in  the  uni- 
form practice  "which  has  prevailed  from  the  passing  of  the  statute  to 
the  present  time.  After  the  long-continued  course  of  decisions,  unless 
your  lordships  entertained  the  strongest  opinion  that  the  first  decision  on 
the  subject  -was  erroneous,  and  all  the  oases  that  follo-s^ed  -were  merely 
echoes  of  the  first,  you  -wotdd  be  most  un-wilUng  to  pronounce  a  con- 
demnation of  the  judgments  -which  have  been  given,  and  of  the  practice 
■which  has  uniformly  prevailed  for  so  long  a  period,  for  the  exemption  of 
all  other  mines  excep-t  coal  mines  frona  liabiLity  to  be  rated  for  the  relief 
of  the  poor.  But  if  the  question  had  been  one  -which  had  to  be  considered 
for  the  first  time,  although  I  am  -unable  to  satisfy  my  mind  -why  -the 
statute  mentions  coal  mines  alone  as  subjects  of  taxation,  I  should,  in 
actiag  upon  the  ordinary  rules  for  the  construction  of  statutes,  have  been 
unable  to  gather  an  implied  intention  on  the  part  of  the  legislature  beyond 
■what  it  has  expressed.  If  it  -was  intended  that  all  mines  should  be  taxable 
to^wards  the  objects  of  ■the  statute,  it  is  not  easy  to  explain  -why  this 
intention  -was  not  made  plain,  by  simply  expressing  it ;  or  if,  with  this 
existing  iatention,  coal  mines  for  some  reason  or  other  were  to  be  specially 
mentioned,  it  coiild  hardly  fail  to  have  occurred  to  the  legislature  to  bring 
the  rest  of  the  mines  expressly  -within  the  liability  to  taxation  by  the 
words  "coal  and  other  mines." 

The  last-mentioned  case  made  it  clear  that  if  the  la-w  -wanted 
altering,  it  cQ-iild  only  he  altered  hj  express  enactment ;  and 
accordingly  the  legislature  had  to  he  applied  to.  And  at  length 
the  legislature  has  stepped  in  and  materially  altered  the  -whole 
la-w  of  the  exemption  of  mines  (other  than  coal  mines)  from 
liability  to  the  poor  rate.  For  by  the  Eating  Act,  1874  (a-), 
"which  came  into  operation  (sect.  11)  on  the  6th  April,  1875,  and 
which,  like  the  old  statute  of  EHzaheth,  applies  to  England  and 
Wales  only  (sect.  2),  it  has  been  enacted  that  the  poor  rate 
acts  shall  extend  to  (among  other  hereditaments)  mines  of  every 
kind  not  specified  in  the  act  of  Elizabeth  (sect.  3), — 

And  that  where  a  tin,  lead,  or  copper  mine  is  occupied  under 
a  lease  or  leases  granted  -without  fine  on  a  reservation  "wholly  or 
partly  of  dues  or  rent, — 

Firstly,  the  gross  value  of  the  mine  shall  be  taken  to  be  the 
annual  amount  of  the  -whole  of  the  dues  payable  in  respect 
thereof  during  the  year  ending  on  the  31st  December  preceding 
the  date  at  -which  the  valuation  list  is  made,  in  addition  to  the 
annual  amount  of  any  fixed  rent  reserved  for  the  same  "which 
may  not  be  paid  or  satisfied  by  such  dues  (sect.  7) ;  and, — 

Secondly,  the  rateable  annual  value  of  such  mine  shall  be  the 
same  as  the  gross  value  thereof,  except  that  -where  the  person 


{x)  37  &  38  Vict.  0.  54. 
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receiving  the  dues  or  rent  is  liable  for  repairs,  insurance,  or  other    Chap.  XV, 
expenses  necessary  to  maintain  the  mine  in  a  state  to  command '■ — — — 


the  annual  amount  of  dues  or  rent,  the  average  annual  cost  of 
the  repairs,  insurance,  and  other  expenses  for  which  he  is  so  liable 
shall  be  deducted  from  the  gross  value  for  the  purpose  of  calcu- 
latiag  the  rateable  value  (sect.  7) ; — 

And  that  in  the  following  cases,  viz.  : — 

(1.)  Where  any  such  mine  is  occupied  under  a  lease  granted  ^■)  Where 

,,,  .,  o'l  either  no  rent 

wholly  or  partly  on  a  nne ;  and  or  leas  than 

(2.)  Where  any  such  miae  is  occupied  and  worked  by  the  ^  rent,— 

owner  ;   and  and  rateable 

(3.)  In  the  case  of  any  other  [such]  mine  which  is  not  excepted  te  asoer-^ 
from  the  provisions  of  this  act  and  to  which  the  fore-  twined. 
going  provisions  of    this  section    (sect.   7),   do  not 

apply,— 

the  gross  and  rateable  annual  value  of  the  mine  shall  be  taken 
to  be  the  annual  amount  of  the  dues,  or  dues  and  rent,  at 
which  the  mine  might  be  reasonably  expected  to  let  without 
fine  on  a  lease  of  the  ordinary  duration  according  to  the  usage 
of  the  country,  if  the  tenant  undertook  to  pay  all  tenant's  rates 
and  taxes  and  tithe-rent  charge,  and  also  the  repairs,  insurance, 
and  other  expenses  necessary  to  maintain  the  mine  in  a  state  to 
command  such  annual  amount  of  dues  or  dues  and  rent  (sect.  7) ; 

And  that  the  purser,  secretary,  and  chief  managing  agent  for 
the  time  being  of  any  tin,  lead,  or  copper  mine,  or  any  of  them, 
may,  if  the  overseers  or  other  rating  authority  think  fit,  be  rated 
as  the  occupier  thereof  (sect.  7). 

In  the  construction  of  the  section  (sect.  7),  the  term  "mine,"  Whatin- 
when  a  mine  is  occupied  under  a  lease,  includes  the  under-  p^^osesrf 
ground  workings   and    the    engines,    machinery,    workshops,  rating  in  word 
tramways,   and  other  plant,   buildings    (not  being  dwelling- 
houses)  and  works,  and  surface  of  land  occupied  in  connection 
with  and  for  the  purposes  of  the  mine   and  situate  within 
the  boundaries  of  the  land  comprised  in  the  lease  or  leases 
under  which  the  dues  or  dues  and  rent  are  payable  or  re- 
served  (sect.  7) ;  and  the  term  "  dues "  means  dues,  royalty.  In  -srord 
or  toU,  either  in  money  or  partly  in  money  and  partly  in  kind ;  "  ^^^■' 
and  the   amount  of  dues  which  are  reserved  in  kind  means 
the  value  of  such  dues  (sect.  7) ;  and  the  term  "  lease  "  means  In  ■(^ord 
lease  or  sett  or  licence  to  work,  or  agreement  for  a  lease  or  sett, 

or  for  a  licence  to  work  (sect.  7) ;  and  the  term  "  fine  "  means  In  word 

...      "fine  " 
fine,  premium,  or  forfeit,  or  other  payment  or  consideration  m 

the  nature  thereof  (sect.  7). 

It  is  very  doubtful  whether  the  7th  section  of  the  act  applies  (2.)  Mines 

to  any  mines  other  than  tin,  lead,  or  copper;  or  rather,  upon  the  ' 
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lead,  and  cop- 
per,— no  pro- 
"visions  in  act 
to  ascertain 
the  gross  and 
rateable 
values, 


Provisions  for 
deducting 
rate, — 


in  the  absence 
of  "special 
contract ' '  to 
the  contrary. 


Local  rates,- 
liability  of 
mines  to. 


Object  of 
ascertaining 
"gross 
value." 


construction  of  the  section,  it  is  perfectly  clear*  that  the  section 
extends  only  to  tin,  lead,  and  copper  mines:  so  that  the  parti- 
cular mode  of  assessing  mines  iaeluded  m  the  act,  and  heing 
other  than  tin,  lead,  and  copper,  is  not  provided  for  by  the  act, — 
which  seems  to  be  a  grave  omission.  However,  little  practical 
difficulty  will  be  experienced  in  arriving  at  a  proper  estimate  of 
the  "gross  and  rateable  values"  of  these  lastly-mentioned  mines; 
the  editor  is  of  opinion,  having  regard  to  the  3rd  section  of  the 
act  and  to  the  foot-note  on  this  present  page,  that  these  values 
should  be  estimated  in  the  manner,  as  before  stated,  prescribed 
in  the  cases  of  tin,  copper  and  lead  mines,  where  either  no  rent 
or  less  than  a  full  rent  is  reserved. 

By  sect.  8,  it  is  provided  that  when  any  poor  (or  other  local) 
rate,  which  at  the  commencement  of  the  act  any  lessee,  licensee, 
or  grantee  of  a  mine  is  exempt  from  being  rated  to  in  respect 
of  such  mine,  becomes  payable  by  him  in  respect  of  such  mine 
during  the  continuance  of  his  lease,  grant  or  licence,  or  before 
the  arrival  of  the  period  at  which  the  amount  of  the  rent,  royalty 
or  dues  is  liable  to  revision  or  re-adjustment,  he  may  (unless  he 
has  specifically  contracted  to  pay  such  rate  in  the  event  of  the 
abolition  of  the  said  exemption)  deduct  from  any  rent,  royalty 
or  dues  payable  by  him.  one-half  of  any  such  rate  paid  by  him, 
it  being  understood  that  he  shall  not  deduct  any  sum  exceeding 
what  one-half  of  the  rate  in  the  pound  of  such  poor  (or  other 
local)  rate  would  amount  to  if  calculated  on  the  rent,  royalty  or 
dues  so  payable  by  him. 

But  it  is  provided  by  sect.  13,  that  nothing  in  the  act  shall 
apply  to  a  mine  of  which  the  royalty  or  dues  are  for  the  time 
being  whoUy  reserved  in  kind,  or  to  the  owner  or  occupier 
thereof. 

And  by  sect.  10  it  is  provided,  that  the  mines  which  (with 
other  hereditaments)  are  by  the  act  made  rateable  to  the  poor 
rate  shall  be  rateable  to  all  local  rates  in  like  manner  as  if  the 
Poor  Rate  Acts  had  always  extended  to  such  mines  (and  other 
hereditaments);  and  by  sect.  15,  the  term  "local  rate"  means 
any  county  rate,  borough  rate,  highway  rate,  and  other  local 
rate  leviable  on  property  rateable  to  the  relief  of  the  poor. 

The  15th  section  also  enacts  that  the  term  "gross  value"  in 
the  act  has  the  same  meaning  as  gross  estimated  rental  in  the 
Union  Assessment  Committee  Act,  1862  {x). 

(x)  25  &  26  Vict.  c.  103. 


*  But  for  the -word  "such,"  in  sub-sect.  3  of  this  7th  section, — being  the 
word  in  sc[uare  brackets  in  the  12tli  line  from  top  of  page  773, — and  which 
word  should  probably  be  omitted  altogether,  the  3rd  sub-section  would,  semile, 
have  included  the  other  minerals. 
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In  the  case  of  Devonshire  (Duke)  v.  Barrow  Smmatite  Steel    Chap.  XV. 
Co.  [y),  the  question  arose  as  to  what  was  a  "  specific  contract        ^°^'   ' 


to  pay  the  poor  rate  in  the  event  of  the  aholition  of  the  exemp-  Meaniiig  of 
tion"  of  iron  mines,  within  sect.  8  of  the  Eating  Act,  1874, —  tract"  totho 
the  words  of  the  lease  upon  which  the  question  turned  being  a  ^g^*^^^5.~ 
covenant  during  all  the  term  to  pay  the  rent  and  royalties  p^fo)  v. 
"free  and  clear  of  and  from  all  rates,  taxes,  tithe  rent-charges,  c"^''''''"' 
expenses  and  deductions  whatsoever,  parliamentary,  parochial, 
or  of  any  other  nature."     The  Queen's  Bench  Division,  and 
afterwards  the  Court  of  Appeal,  held  that  there  was  not  in 
these  words  any  such  specific  contract  as  was  intended  by  sect.  8. 
Cockburn,  L.  0.  J.,  understood  the  meaning  of  the  8th  section  to 
be  that  where  the  contract  existing  at  the  time  of  the  passing  of 
the  act  was  general  only,  that  is,  where  the  tenant  was  liable  to 
all  rates  and  taxes,  and  was  to  pay  to  the  lessor  a  certain  rent 
or  royalty,  he  was  to  be  at  liberty  to  deduct  one-half  of  the 
rates  imposed  upon  him  by  virtue  of  the  statute;  but  that  if  the 
parties  to  the  lease  had  in  direct  terms  provided  for  the  contin- 
gency of  the  legislature  taking  away  the  exemption,  the  lessee 
should  be  liable  to  pay  the  whole  of  the  rent  and  royalty  as  he 
did  before  the  statute  was  passed.    In  order  to  exempt  the  lessor 
from  the  deduction  of  one-half  the  rate,  the  contract  of  demise 
must  contain  some  specific  reference  to  the  possible  abolition  of 
the  exemption  by  parliament ;  and  that  where  no  such  reference 
was  inserted,  and  the  language  was  general,  it  could  not  be 
said  that  a  specific  contract  existed  within  the  meaning  of  the 
8th  section. 

InThe  Van  Mining  Co.  v.  Llanidloes  [Overseers)  (s),  it  appeared  ^«»  Mining 
that  a  miaing  company,  at  the  commencement  of  the  Eatiag  ^^^  [bver- 
Act,  1874,  occupied,  under  a  lease  from  L.,  a  lead  mine  with  »««»■»),—. 
engines,  machinery,  and  plant.     By  the  reddendum  of  the  lease,  liabiKty  of 
L.  was  to  receive  a  royalty  of  a  share  of  the  minerals  obtained,  ^^°^^  ^^ 
which  at  his  option  was  payable  in  money.     The  company  also  respect  of 
occupied  two  other  pieces  of  land,  tinder  separate  leases  from  "W.  tive^interests. 
Under  one  of  these  leases  the  reddendum  was  whoUy  in  money ; 
under  the  other  the  reddendum  consisted  of  rent  in  money,  and 
of  a  royalty  in  kind,  which  at  the  option  of  the  lessor  was 
payable  in  money.     The  pieces  of  land  comprised  in  the  two 
leases  lastly  mentioned  were  not  worked  as  mines.     The  rents 
had  always  been  paid  in  money.     By  an  assessment  and  poor- 
rate,  L.  was  charged  in  respect  of  the  royalty  paid  to  him,  and 
the  company  were  charged  in  respect  of  the  engines,  machinery, 

(y)  L.  E.,  2  Q.  B.  Div.  286.  (s)  L.  E.,  1  Exoh.  Div.  310. 
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Chap.  XV.     plant  and  surface  lands : — Held,  that  the  assessment  and  rate 

were  correct,  for  the  property  occupied  under  the  lease  from  Li. 

was  of  itself  a  mine  within  the  meaning  of  the  13th  section  of 
the  Eating  Act,  1874,  the  lands  held  under  the  other  two  leases 
not  heing  worked ;  and  as  L.  would  have  heen  chargeahle 
before  that  statute  in  respect  of  the  royalty  in  kind,  although 
he  had  the  option  to  receive  it  in  money  {RexY.  8t.  Austell  (a) ), 
his  liability  was  preserved  by  that  clause ;  and  the  company  as 
lessees,  were  chargeable  in  respect  of  the  engines,  machinery, 
plant,  and  surface  lands. 


Sub-Sect.  3. — Mines  generally/  in  Ireland  and  in  Scotland. 

(1.)  Mines  in  Ireland  under  1  &  2  Vict.  o.  56. 
(2.)  Mines  in  Scotland  under  8  &  9  Vict.  c.  83. 

1  &  2  Vict.  The  before-mentioned  statute  of   Elizabeth,  43  Eliz.  c.  2, 

Irknd*""^  appHed  only  to  England  and  "Wales;  but  under  the  statute 
1  &  2  Vict.  c.  56,  being  the  Act  for  the  Eelief  of  the  Poor  in 
Ireland,  s.  63,  "  aU.  opened  mines,"  "  profits  to  be  taken  out  of 
any  land,"  "  rights  of  way  and  other  rights  or  easements  over 
land,"  are  declared  to  be  rateable  hereditaments  (b).  But  it  is 
provided,  that  no  mines  which  have  not  been  opened  seven 
years  before  the  passing  of  the  act  shall  be  rateable,  until  the 
term  of  seven  years  from  the  time  of  the  opening  thereof  shall 
have  expired;  and  no  mines  hereafter  to  be  opened  shall  be 
rateable  until  seven  years  after  the  same  shall  have  been 
opened ;  and  mines  bond  fide  re-opened,  after  the  same  shall 
have  been  bond  fide  abandoned,  shall  be  deemed  an  opening  of 
mines  within  the  meaning  of  the  act. 
All  mines  and  By  this  enactment,  therefore,  all  quarries  and  all  mines,  of 
rat^Ue"^"  whatever  description,  which  have  been  opened  for  seven  years, 
are  equally  rateable  for  the  relief  of  the  Irish  poor.  With 
respect  to  the  re-opening  of  mines  after  they  have  been  aban- 
doned, it  may  be  observed,  that  the  bond  fide  abandonment  of  a 
mine  by  one  company,  and  its  immediate  prosecution  by  another, 
can  scarcely  be  held  sufficient  to  constitute  an  opening  within 
the  meaning  of  the  act,  so  as  to  require  the  lapse  of  a  period  of 
seven  years  before  it  is  liable  to  be  rated.  The  clause  must  be 
construed  with  reference  to  the  mine,  and  not  to  the  persons. 
Incorporeal  We  have  Seen  that  in  England  or  Wales  a  way-leave,  or 
Se^dSeo%  "^^*  °^  '^^^'  ■'™l6ss  conferring  an  interest  or  estate  in  the  land, 
rateable.         is  not  a  rateable  hereditament  m  itself,  but  that  it  may  be  in- 

(a)  5  B.  &  Aid.  693.  (J)  1  &  2  Vict.  c.  56,  s.  63. 
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directly-  rated  hj  assessing  the  land  over  whieli  it  is  enjoyed  for    Ohap.  XV. 
the  improved  value  it  has  acquired.     By  the  Irish  Act,  these  — — . 


rights  may  be  directly  rated  in  themselves. 

When  a  mine  or  quarry  is  worked  under  a  licence,  the  ques-  Licensees,— 
tion  raised  with  respect  to  English  coal  mines  and  quarries,  in 
cases  where  there  is  no  exclusive  occupation,  will  he  effectually 
precluded.     The   adventurers  will  he  equally  liahle,  whether 
claiming  under  a  licence  or  an  actual  demise. 

The  same  principle  of  valuation  is  adopted  in  this  act  as  in  Valuation,— 
that  for  regulating  parochial  assessments  in  England  and  "Wales. 
Every  rate  must  be  a  poundage  rate,  made  upon  an  estimate  of 
the  net  annual  value,  viz.  of  the  rent  at  which,  one  year  with 
another,  the  same  might,  in  their  actual  state,  be  reasonably 
expected  to  be  let  from  year  to  year;  the  probable  annual 
average  cost  of  the  repairs,  insurance  and  other  expenses,  if  any, 
necessary  to  maintain  the  hereditaments  in  their  actual  state, 
and  all  rates,  taxes  and  public  charges,  if  any,  except  tithes, 
being  paid  by  the  tenant  (c).  Similar  powers  to  enter  and 
examine  the  property  are  given  to  the  commissioners,  and  other 
persons  appointed  by  the  guardians,  in  order  to  revise  and  correct 
any  existing  survey  or  valuation. 

The  Eating  Act  of  1874  {d)  does  not  extend  to  Ireland,  or  to  8  &  9  Vict. 
Scotland.     With  regard  to  the  rating  of  mines  in  Scotland,  or  gco^'^l™ 
their  exemption  from  such  rates,  the  reader  may  consult  the 
statute  of  1845  (e),  and  the  Scotch  legal  treatises  bearing  on  the 
subject. 


Sub-Sect.  4. — Quarries. 

(1.)  Eateability  under  43  Eliz.  c.  2. 

(2.)  Mode  of  ascertaining  Rateable  Value. 

The  construction  of  the  statute  of  Elizabeth  did  not  exempt  Quarries  were 
minerals,  but  only  mines,  other  than  coal  miues,  from  liability  to  ^j  Eiiz^™2^'^ 
the  poor  rate.  It  followed,  therefore,  that,  if  minerals  of  what- 
ever sort  were  obtained  in  any  other  manner,  the  lessee  or  owner 
was  liable  as  an  occupier  of  land.  The  rarest  and  most  valuable 
metals  and  minerals  obtained  by  quarrying  may  thus  be  rated 
in  the  same  manner  as  the  commonest  mineral  substances  ob- 
tained in  the  same  way,  as  limestone  (/),  slate  (gf)  and  clay  (^). 

The   difference  between    a  mine   and    a   quarry  has  been 
explained  in  Chapter  I.  of  this  treatise,  and  is,  in  general, 

(e)  1  &  2  Viot.  c.  56,  s.  64.  (/)  Rex  v.  Alberbury,  1  East,  534. 

(rf)  37  &  38  Viot.  c.  54.  [g)  Rex  v.  Woodland,  2  East,  16. 

[e)  8  &  9  Viot.  u.  83.  (A)  Rex  r.  Brown,  8  East,  528. 
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Chap.  XV.    sufficiently  obYious.     But  difficulties  may  sometimes  arise  ia 

— —  proportioniag  the  amount  of  rate,  when  the  produce  is  ohtaiaed 

by  both  means.     All  such  questions  are  for  the  consideration 
of  the  Court  of  Quarter  Sessions ;  and  the  Court  of  Queen's 
Bench  would  always  return  a  case  to  the  Sessions,  if  it  were  not 
sufficiently  expressed  whether  the  place  in  question  was  a  mine 
or  a  quarry ;  and,  if  the  point  was  doubtful,  it  was  not  sufficient 
for  the  case  to  describe  the  works,  and  leave  the  conclusion  to 
the  Court  above.     The  Sessions  must  find  the  fact — ^not  furnish 
the  evidence  {i). 
jRex  V.  Sed(/e-        In  One  case,  a  rate  was  assessed  upon  the  Earl  of  Dudley,  as 
stonTquarries  ^^^  owner  and  occupier  of  limestone  works.     The  strata  were 
worked  as        stated  to  crop  out  or  terminate  frequently  at  the  surface,  and  to 
only  so  work-  deepen  in  the  opposite  direction.     Several  workings  had  been 
able,  were       effected  by  daylight  or  open  work,  and  afterwards  the  continuing 
exempt.  strata  were  worked  at  from  forty  to  fifty  yards  below  the  surface, 

by  pit  shafts,  steam-engines  and  other  apparatus  suitable  for 
working   coal,  ironstone   and   other,  minerals.      The   produce 
was  wholly  drawn  up  the  pit  shafts,  or  sent  off  by  an  under- 
ground level.    The  working  required  experience,  and  was  carried 
on  by  persons  brought  up  to  the  occupation,  called  limestone 
miners.     It  was  held  by  the  Court  of  King's  Bench  that  the 
property  was  not  rateable.     Lord  Tenterden  remarked,  that  the 
description  of  the  manner  in  which  the  stone  was  obtained  cor- 
responded with  the  usual  mode  of  mining.     The  existence  of 
metal  was  not  necessary  to  constitute  a  mine.     To  deny  the 
character  of  a  mine  to  the  works  in  question,  would  be  to  de- 
part from  the  ordinary  and  proper  meaning  of  that  word  in  the 
English  language  (k). 
Other  cases  of      In  another  case,  it  was  found  by  the  Sessions,  that  a  perpen- 
worSd^as        dicular  shaft  had  been  sunk  from  the  surface  for  the  purpose 
mines,  and       of  raising  clay  out  of  the  strata ;  and  that  this  was  effected  by 
formerly  a  steam-engine,  and  other  mining  apparatus ;  that  the  excava- 

exempt.  tions  were,  like  those  which  were  made  for  working  coal  and 

metallic  mines ;  and  that  the  mode  of  raising  the  clay  was  the 
same  as  that  used  in  a  coal  mine.  It  was  held,  that  the  property 
was  not  rateable  (l). 

In  the  case  of  Hex  v.  Bunsford,  the  appellant  was  described  as 
the  occupier  of  a  freestone  quarry,  but  the  case  did  not  negative 
the  idea  of  the  place  being  a  mine.     The  place  was  described  as 

(i)  Eex  v.  Dimsford,  1  Ad.  &  EU.  65.  See  also  Chapter  I.  of  this 
668;  i  Nev.  &  M.  349.  Treatise. 

IB  Eex  V.  Sedgeley,  2  Bam.  &  Ad.  (l)  Eex  ■„.  Brettell,  3  Bam.  &  Ad. 

424. 
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not  open  like  a  pit,  but  as  approached  by  a  waggon-way,  tbree  Ghap.  XV. 
bundred  yaxds  in  length,  and  oommunioating  with  an  inclined  °°'^"  " 
plane  at  the  mouth  of  the  quarry,  which  was  entered  by  a  level. 
One  of  the  excavations,  pursuing  the  course  of  the  layers  of  the 
stone,  was  ninety-seven  yards  under  the  ground.  The  works 
were  carried  on  by  candle-light  only.  SMU  and  judgment  were 
required  for  the  excavation,  and  for  properly  supporting  the 
roof.  There  were  no  air  passages  or  tunnels.  The  case  was 
sent  back  to  the  Sessions  to  ascertain  the  fact  of  the  place  being 
a  mine  or  a  quarry.  The  quantity  of  subterraneous  works 
created  the  difficulty.  The  case  was  reheard  at  the  Sessions, 
and  the  place  was  found  to  be  a  miue  (m). 

It  has  been  seen  that  the  word  "  mine"  should  be  iaterpreted 
according  to  its  ordinary  meaning  in  the  language.  Other 
operations  and  facilities  for  raising  the  minerals  are  not  to  be 
confounded  with  the  process  of  mining;  steam-engines,  air 
gates  and  other  machinery  do  not  constitute  a  mine.  The  fact 
of  the  existence  of  a  mine  must  depend  upon  the  nature  of  the 
place  where  the  mineral  is  severed  from  the  land.  If  the  place  ' 
of  operation  be  fully,  or  even  partially,  exposed  to  the  light  of 
day,  it  must  be  considered  a  quarry.  If,  on  the  other  hand,  it  is 
only  approachable  by  means  of  a  perpendicular  pit  or  a  hori- 
zontal level,  or  any  excavation  of  a  similar  character,  and  the 
works  are  necessarily  carried  on  by  subterraneous  workings,  for 
which  the  light  of  day  is  insufficient,  the  place  must  be  con- 
sidered, to  all  intents  and  purposes,  a  mine.  It  is  essential  to 
the  description  of  a  mine,  that  the  works  are  carried  on  beneath 
the  surface  of  the  earth,  and  secluded  from  the  light  of  day. 

The  observations  already  made  with  respect  to  the  mode  of  Modeofrating 
rating  coal  mines,  and  property  held  with  them,  will  in  general  l'^*"^^^^- 
apply  equally  to  quarries.     It  has  been  seen,  that  the  grantee 
of  a  licence  to  work  quarries,  which  does  not  operate  to  confer 
an  exclusive  interest,  is  not  liable  to  be  rated  («). 

The  rateable  value  of  a  brick  field,  in  any  year,  may  be  ascer-  Valuation,— 
tained  with  reference  to  the  royalty  payable  for  the  bricks,  as  ™°  ^  °  ' 
well  as  the  rent,  but  without  respect  to  the  exhaustion  of  the 
material,  or  to  casualties  of  manufacture;  but  the  true  test  is 
still,  under  the  Parochial  Assessment  Act,  the  probable  rent  for 
which  the  field  might  be  let  from  year  to  year  for  its  present 
purpose  (o). 

(m)  1  Ad.  &  Ell.  574.  751,  supra. 

In)  Eex  V.  Trent  and  Mersey  Navi-  (o)  Beg.  v.   Westbrook,    10  Q.   B. 

gallon  Co.,4B.  &  C.  57.    See  pp.  750,       178;  16  L.  J.,  N.  S.,  M.  0.  87. 
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Sub-Sect.  5. — Mining  Machinery,  Sec 

(1.)  Question  of  Eatealbility  of,  before  Rating  Act,  1874. 

(2.)  Cases  in  -wliieli  no  exemption  from  Rate, — Talargoeh  Lead 
Mining  Company's  Case. 

(3.)  Question, — How  far  Custom  may  impose  Bates? 

Wien  ma-  At  the  time  when  mines  (other  than  coal  mines)  were  exempt 

^e  waf       ^^^  rateabiHty,  i.e.,  prior  to  the  6th  AprU,  1875,  it  followed 
exempt  from    that  all  the  engines,  railways,  machinery,  huHdings  and  other 

rate,  and  when  l       it        •     •^  i^  n      ia         rv     i      ■< 

not,  before      property  01  a  smiilar  nature,  necessary  or  proper  tor  the  enectual 
Rating  Act,     ^yorking  of  such  mines,  and  whether  employed  beneath  the  sur- 
face or  upon  the  surface,  were  equally  exempt;  for  they  formed, 
in  point  of  fact,  a  property  inseparable  from  the  enjoyment  of 
the  mines  themselves  {p). 
Case  of  non-        However,  in  the  case  of  Talargoch  Lead  Mining  Co.  v.  St.  Asaph 
exemp  ion.       jjnion  {Guardians)  (q),  the  appellants,  for  the  purpose  of  working 
the  machinery  connected  with  a  lead  mine,  diverted  a  stream 
from  its  natural  course,  paying  the  owners  for  such  diversion, 
and  pajdng  certain  small  sums  for  the  occupation  of  the  land  by 
the  watercourse.     The  watercourse  was  about  a  mile  and  a-half 
in  length,  being  partly  open,  partly  tunnelled,  and  for  about 
350  yards  in  pipes : — Held,  that  the  appellants  were  rateable  to 
the  poor  rate  in  respect  of  the  occupation  of  the  watercourse  at 
the  value  of  the  land  enhanced  by  its  capability  of  conveying 
water ;  and  that  it  was  not  exempt,  from  rateabUity  by  reason  of 
its  connection  with  a  lead  mine,  though  that  was  not  rateable  at 
the  time  under  the  statute  43  Eliz.  c.  2. 
Other  cases  Moreover,  this  distinction  required  constantly  to  be  borne  in 

exemption—  mind,  viz.,  that  when  the  ore  has  been  washed  and  made  mer- 
plant,  &c.,  for  chantable,   the   operation  of  mining  is  then   complete.     The 

manufactur-  .....  ip  j?  pi  t,i 

ing  the  ore.  mmeral  IS  then  ready  tor  a  process  oi  manufacture,  and  the 
property  employed  for  all  subsequent  operations  will  be  liable  to 
be  rated  in  the  same  manner  as  for  any  other  description  of  pro- 
perty used  iu  the  arts.  All  smeltiag  mills,  therefore,  furnaces, 
and  all  the  machinery,  buildings,  and  conveniences  attached  to 
them,  will  be  rateable.  This  rate,  however,  must  be  assessed 
without  reference  either  to  the  profits  of  the  mine  or  of  the 
busiaess,  but  according  to  the  fair  annual  value  of  the  property 
if  it  were  to  be  let  from  year  to  year  to  indifferent  persons  for 
the  purpose  of  carrying  on  the  business,  or  assessed  upon  such  a 
rent  as  the  manufacturers  would  pay  if  the  property  was  not 


{p)  Rex  t:  Bilston,  5  Bam.  &  C.  851.  {q)  L.  R.,  3  Q.  B.  478. 
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their  own.     It  is  clearly  established  that  no  rate  {soil,  no  poor    ^^-  XV. 
rate)  can  be  assessed  upon  the  profits  of  trade  (r).  '~ — 


It  frequently  happens  that  a  reservation  of  mineral  is  stipu-  RateabiKty  of 

.  .  lessor  or  of 

lated  to  he  made  free  from  all  rates  and  deductions.     It  is  hardly  lessee,— effect 

necessary  to  say  that  such  agreements  wiU  only  be  available  as  °*  express 
,,,.,,  ,-,  .      covenant  as 

between  the  parties  themselves;    and  that  the  rate  must  he  to. 

assessed  upon  the  party  legally  Kable  to  it.     Of  course,  if  a 

lessee  under  such  circumstances  refused  to  pay  the  rate,  it  would 

amount  to  a  breach  of  covenant. 

Much  importance  has  occasionally  been  attached  to  the  growth  Question,— 
J.         ,  .  , .  ,  T   ,1  , .  ,1  How  far  cus- 

01  custom  m  ratmg  property ;  and  the  practice  seems  to  nave  torn  may  im- 

been  expressly  countenanced  in  one  case  by  Lord  Mansfield,  pose  rate. 

But,  it  is  submitted,  the  law  upon  this  subject  was  much  more 

correctly  stated  by  Mr.  Justice  Aston  on  the  same  occasion,  who 

observed,  that,  if  upon  the  general  question  it  should  turn  out  to 

be  the  law  that  personal  property  is  rateable,  it  must  then  he 

rated,  though  it  was  never  rated  before  (s) .     It  cannot,  surely, 

in  any  case,  be  contended  that  custom  can  control  an  express  act 

of  parliament. 

But  it  must  be  observed,  that  every  rateable  iahabitant  must 

be  actually  resident  within  the  parish  in  which  he  is  rated;  and 

that  a  resident  partner  will  not  render  a  non-resident  partner 

liable  for  his  share  (^).     A  residence  will  only  be  constituted 

where  the  person  eats,  drinks  and  sleeps,  or  where  his  family,  or 

his  servants,  eat,  drink  and  sleep  («). 


Sect.  2. — Rates  other  than  the  Poo-r  Rate. 

(1.)  Liability  to  Poor  Eate  in  general  made  the  test  of 
liiabOity  to  other  Rates,  e.  g., — 

(a)  General  District  Rate ; 

(b)  Highway  Rate ; 
(o)  County  Rate ; 
(d)  Lighting  Rate. 

(2.)  Exemption  of  Mines  from  Liability  to  Tithes. 

(3.)  Liability  of  Mines  to  Church  Rates. 

(4.)  Liability  of  Mines  to  Income  Tax  and  to  Land  Tax. 

As  regards  rates  other  than  the  poor  rate,  the  liability  of  pro-  General  crite- 
perty  to  these  rates  has  been  in  general  made  to  depend  upon  ability,  and' 
the  preliminary  question,'  whether  or  not  the  property  is  liable  ff^eat  exten- 

(r)  Rex  V.  The  Birmingham  Gas-  6!)  Rex  v.  Gosse,  7  Bam.  &  C.  60 ; 

light  Co.,  1  Bam..  &  C.  606;  2  D,  &  R.  9  D.  &  R.  759. 

735.    See  also  pp.  754 — 758,  supra,  in  (m)  Rex  v.  Nicholson,.  12  East,  342, 

this  Treatise.  per  Le  Blanc,  J. ;  Rex  i>.  The  Inhabi- 

(s)  Rex  V.   The  Overseers  of  An-  tants  of  North  Curry,  4  Bam.  &  C. 

dover,  Cowp.  550.    '  953;  7  D.  &  R.  424. 
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.Chap.  XV.    to  tie  poor  rate;  consequently  that  criterion  will  b.e  found  to 

"  have  received  from  the  Eating  Act  of  1874  a  very  much  more 

™'l*^?'^^°*     extensive  applicability;  and,  as  weihave  seen,  the  10th  section  of 
Act,  1874.       that  act  expressly  extends  its  applicability.     Thus, — 
(1.)  General        By  Sect.  55  of  the  Local  G-ovemment  Act,  1858,  the  general 
district  rates  are  directed  to  be  assessed  upon  the  full  net  annual 
value  of  all  property  assessable  to  the  poor  rate  ascertained  by 
the  poor  rate  made  next  before  the  making  of  the  assessment; 
but  by  sect.  56,  if  there  is  no  such  assessment  for  the  relief  of 
the  poor,  or  if  such  assessment  is,  in  the  opinion  of  the  local 
board,  an  unfit  criterion  for  making  a  general  district  rate,  the 
local  board  may  cause  to  be  made  or  may  adopt  another  valua- 
tion more  suitable  {ic).    And  again, — 
(2.)  Highway      By  the  Highway  Act,  1862,  a  rate  is  assessable  upon  all  such 
^^  ^'  property  as  is  liable  to  the  poor  rate  {y).    Also, — 

(3.)  County         By  the  statute  55  Geo.  3,  c.  51,  the  same  property  which  is  rate- 
^^  ®'  able  to  the  relief  of  the  poor  is  made  liable  to  the  county  rate,  and 

the  Court  of  Quarter  Sessions  is  empowered  to  direct  a  fair  and 
equal  county  rate  to  be  made  for  all  the  purposes  to  which  the 
county  stock  is  or  may  be  liable,  and  to  assess  every  parish  and 
township  rateably  and  equally  according  to  a  certain  pound  rate 
of  the  full  and  fair  annual  value  of  the  property.  , 

The  churchwardens  and  overseers  might  have  been  required 
for  the  purposes  of  the  county  rate  to  make  returns  of  the 
annual  value,  without  regard  to  the  actual  amoimt  assessed 
on  the  property,  except  in  places  where  the  property  was  as- 
sessed to  the  full  and  fair  estimated  annual  productive  value  (z). 
But  since  the  operation  of  the  act  for  regulating  parochial  assess- 
ments, the  basis  and  mode  of  valuation  will  be  the  same,  as  to 
both  poor  rates  and  county  rates.  The  Court  of  Quarter  Sessions 
may  also  require  the  production  of  the  parochial  assessments  {a). 
The  payment  of  the  rate  to  the  county  treasurer  is  to  be  made 
by  the  overseers  of  the  poor  in  the  same  manner  as  before;  and 
they  are  empowered  to  raise  the  amount  by  an  equal  rate  or 
assessment  upon  all  the  rateable  property,  to  be  paid  by  the 
occupier  (6).  Special  provision  is  made  for  places  where  there 
is  no  poor  rate,  or  overseer  or  churchwarden  (c),  and  for  places 
where  the  poor  rate  is  not  solely  and  separately  applied  within 
their  particular  limits  {d). 

{x)  21   &  22  Vict.   0.   98;  Nortt-  Rose,  6  Q.  B.  153;  and  The  Queen  v. 

Eastern  Railway  Co.  v.  Scarborough  Heath,  L.  E.,  I  Q.  B.  218. 

Local  Board,  L.  R.,  4  Q.  B.  163.  .  (s)  !&  2  Vict.  c.  56. 

Mj  25  &  26  Vict.  o.  61;  and  see  5  &  {a)  Sect.  9. 

6   Will.   4,   c.   50;   and  see  Reg.  v.  U)  Sect.  12. 

Saunders,  3.  EU.  &  Bl.  763;  Reg.  v.  (e)  Sect.  8. 

(d)  Sect.  13. 
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By  the  explanatory  act  of  56  Greo.  3,  c.  49,  extra-parocHal    Chap.  XV. 
plg,ces,  and  other  places  which  are  not  considered  to  be  rateable  ™'  ^" 

to  the  relief  of  the  poor,  are  to  be  rated  to  the  county  rate. 

Also,  by  sect.  33  of  3  &  4  Will.  4,  c.  90,  the  owners  and  (*•)  Light- 
occupiers  of  houses,  buildings,  and  property  (other  than  land) 
that  are  rateable  to  the  relief  of  the  poor  in  any  parish,  are  to 
be  rated  at  and  pay  a  rate  in  the  pound  three  times  greater 
than  that  which  the  owners  and  occupiers  of  land  are  rated  at 
(sect.  33) ;  and  the  owners  and  occupiers  of  land  are  to  be  rated 
according  to  the  valuation  list  made  for  the  assessment  of  the 
poor  rate.  Where  the  Public  Health  Acts  are  adopted,  this 
statute  is  however  superseded  (e),  and  under  12  &  13  Yict.  c.  94, 
s.  8,  the  local  board  of  health  (when  there  is  one)  may  contract 
for  lightiag  the  district. 

As  a  general  rule,  mines  and  quarries  are  not  subject  to  tithes,  (5.)  Tithe  and 
not  being  of  the  increase  but  of  the  substance  of  the  earth  (/) ;  charo-e. 
but  by  special  custom,  or  by  local  act,  they  may  have  become 
liable  (g).  In  Derbyshire  tithes  are  thus  payable  for  lead  ore. 
The  pretence  for  claimiiig  tithe  is  said  to  have  origiaated  in  the 
once  prevalent  notion  that  metallic  ores  are  in  a  coiistant  state 
of  growth  and  increase  ia  the  veins.  In  the  High  Peak,  a  full 
tenth  of  lead  ore  is  stated  to  be  due,  but  one-nineteenth  is 
usually  received.  In  Wirksworth  and  other  places,  a  fortieth 
only  is  paid,  and  in  other  places  the  tithe  is  commuted  for  a 
small  modus  or  money  payment. 

The  tithe  of  mines  may  be  either  in  the  nature  of  a  predial 
tithe,  by  the  dish  or  drill,  in  its  natural  state,  without  any 
deduction  for  expenses,  or  a  personal  tithe,  with  an  allowance 
for  labour  and  other  incidental  charges  (A).  In  Derbyshire,  it 
is  generally  payable  in  the  former  manner. 

A  lime  kiln  and  salt  works  may  be  liable  to  customary 
tithe  (4). 

By  the  statute  for  the  comniutation  of  tithes,  special  pro- 
vision is  required  to  be  inserted  in  the  parochial  agreement,  and. 
speciaily  approved  of  by  the  commissioners,  for  the  commutation 
of  any  mineral  tithes  (k). 

With  respect  to  church  rates,  all  mines  and  minerals  appear  (6.)  Church 
to  be  rateable  under  the  description  of  land  (/).  ^ 

(e)  21  &  22  Vict.  c.  98,  s.  46.  son,   1  Wood,  315;  1  E.  &  T.  583; 

(/)  2  Inst.  651 ;  Amiles  v.  Cham-  Basite  v.  Wharton,  1  Wood,  83;  Lord 

hers,   1   Mod.    35;   IE.    &  T.   480;  Lonsdale  v.  Bathurst,  2  Wood,,  302; 

Stoutfil's  case,  2  Mod.  77;  IE.  &  Y.  Buxton  v.  Hutchinson,  2  Vem.  46. 


609;  6  Bae.  Abr.  712.  (i)  Thomes  v.  Perry,   1  Eoll.  Abr. 

iff)  2  Inst.  664.     See  p.  768,  supra.  642. 

(A)  Bro-sra  v.  Vermuden,  1  Ch.  Ca.  (k)  6  &  7  WiU.  4,  c.  71,  s.  276.    See 

272,  282;    1  E.   &  T.  509;  Tully  v.  also  2  &  3  Vict.  0.  62,  s.  9. 

HalsaU,  1  Wood,  74;  Pindar  v.  Jack-  {!)  See  Q-od.  Append.  10,  11. 
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Chap.  XV.         Under  the  16  &  17  Vict.  c.  14,  persons  -whether  resident  or 
not  within  the  United  Kingdom  in  respect  of  mines  and  quarries 


tax.     °°°"'"    situate  therein,  and  persons  resident  within  the  United  Kingdom 
in  respect  also  of  mines  and  quarries  situate  ahroad,  are  liahle 
to  pay  income  tax  in  respect  of  all  the  profits  arising  from  such 
mines  and  quarries  (m).     In  the  very  recent  case  of  The  Cesena 
Cesena  Sulphur  Sulphur  Co.  V.  Nicholson  (m),  it  appeared  that  the  Cesena  Com- 
so»,— case  of'   P^^y  "was  incorporated  under  the  Companies  Acts,  1862  and 
forei^  mines,  1867,  and  was  afterwards  registered  for  all  purposes  in  Italy, 
dents  in  Eng-  It  was  founded  with  the  object  of  carrying  on  the  business  of 
iT^'^r'-       sulphur-miners,  manufacturers,  and  merchants  in  Italy,  and,  for 
gistered  office  for  that  purpose,  of  purchasing  certain  sulphur-mines  and  plant 
m    ng  an  .     ^]jgj,g_     gg  fg^j.  g^g  j^g  affairs  in  the  United  Kingdom  were  con- 
cerned, the  company  was  managed  by  a  board  of  directors, 
who  held  their  meetings  at  the  company's  registered  office  in 
England.     By  the  articles  of  association,  the  working  and  dis- 
posal of  the  miaes  and  the  general  business  of  the  company 
were  wholly  under  the  management  of  the  board,  subject  in 
certain  respects  to  the  control  of  the  shareholders  in  general 
meetings,  which  were  to  be  held  in  London.     There  was  an 
Italian  delegation,  consisting  of  two  or  three  members  of  the 
board  resident  in  Italy,  by  whom  all  the  practical  management 
of  the  company's  property  and  affairs  in  Italy  was  carried  on. 
All  the  operations  connected  with  the  manufacture  and  sale  of 
sulphur  were  exclusively  carried  on  in  Italy,  where  the  com- 
pany's profits  (if  any)  were  earned;  and  the  dividends  required 
for  the  English  shareholders  were  the  only  part  of  its  profits 
sent  to  the  United  Kingdom.     Of  the  shares,  about  one-third 
were  held  in  England,  and  the  rest  in  foreign  countries. 

The  company  contended  that  it  was  liable  to  income-tax 
only  upon  the  proportion  of  profits  actually  received  in  the 
United  Kingdom : — Held,  that  it  was  "  residing  in  the  United 
Kingdom  "  within  16  &  17  Vict.  c.  34,  s.  2,  Schedule  D.,  and 
was  Hable  to  pay  income-tax  upon  the  whole  of  the  profits 
wherever  earned. 
{8.)Land-tax.  Under  the  act  38  Geo.  3,  c.  5,  the  beneficial  ownership  of 
lands  is  made  subject  to  the  land-tax,  and  such  tax  extends  to 
mines  and  quarries. 

(»j)  Edmonds  r.  Eastwood,  27  L.  J.,  («)  L.  R.,  1  Exoh.  Biv.  428. 

Exch.  209. 
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PEEOEDENTS  IN  CONVEYANCING. 

No.  1 .  Settlement, — ^Po-wers  in,  for  suooessive  Tenants  for  Life  in  Possession  to 
work  Mines  and  to  have  Use  of  Plant  (maintaining  or  replacing 
same),  and  for  same  Tenants  and  General  Trustees  to  demise  and 
for  General  Trustees  to  sell  and  exchange  Minerals,  with  special 
Provisions  regarding  Mining  Plant. 

No.  2.  Settlement, — ^Powers  in,  of  leasing  Miaerals  [Shorter  Form]. 

No.  3.  Settlement, — ^Power  in,'  to  grant  Eight  of  "Way. 

No.  4.  Wm, — ^Powers  in,  of  selling  and  of  leasing  Minerals,  and  of  granting 
Mining  [and  other]  Easements  and  of  General  Management. 

No.  5.  Conveyance, — ^Exception  of  Mines  in,  -without  Disturbance  of  Surface  in 
any  way. 

No.  6.  Conveyance, — ^Exception  of  Mines  in,  with  Disturbance  of  Surface  other- 
wise than  by  Subsidence. 

No.  7.  Conveyance, — ^Exception  of  Mines  in,  with  Disturbance  of  Surface  by 
Subsidence  or  otherwise. 

No.  8.  Conveyance, — Exception  of  Mines  in,  with  Disturbance  of  Surface  by 
Subsidence  only  and  not  otherwise. 

No.  9.  Building  Lease, — ^Exception  of  Mines  in,  with  Right  to  disturb  Surface 
by  Subsidence  and  otherwise,  and  without  Liability  to  pay  Compen- 
sation. 

No.  10.  Agreement, — General  Eorm  of,  for  Lease  of  Miaes. 
No.  11.  Agreement, — ^Demise  of  Eight  to  search  for  Coal;  and,  if  found,  to 
work  same,  with  Option  to  require  Lease  thereof. 

No.  12.  Short  Agreement  by  an  Agent  to  authorize  Trial  of  Mines  for  a  short 
Period. 

No.  13.  Agreement, — ^Demise  of  Eight  to  search  for  Iron-ore ;  with  Provision 
for  Extension  of  Demise;  and  if  Search  successful,  Eight  to  require 
a  Lease  thereof. 

No.  14.  Demise  of  Lron-ore  in  pursuance  of  last-stated  Agreement,  the  Search 

having  proved  successful. 
No.  15.  Conditions  of  letting  Mines  of  L-on-ore.     [Cumberland  District.] 
No.  16.  Lease  of  Mines  of  bon-ore,  in  accordance  with  Conditions  in  last-stated 

Precedent. 
No.  17.  Conditions  for  letting  Three  Mines  of  Coal.     [Lancashire  District.] 
No.  18.  Lease  of  Three  Mines  of  Coal  in  pursuance  of  the  Conditions  in  last- 
stated  Precedent. 
No.  19.  Lease  of  Mines  of  Lead  (and  of  Copper). 

No.  20.  Lease  of  Mines  of  Coal  (and  of  Horizontal  Strata  generally).  [Northum- 
berland District.] 

No.  21.  Lease  of  Mines   of  Coal  and  Iron    [Short  Eorm,  with  Schedules]. 

[Northumberland  District.] 
No.  22.  Lease  of  Coal  and  Kre-Clay.     [Cumberland  District.] 
No.  23.  Lease  of  Coal  and  Iron.     [Staffordshire  District.] 
No.  24.  Lease  of  Two  Seams  of  Coal.     [Lancashire  District.] 
No.  25.  Lease  of  OneSeamof  Coal  [Very  Short  Form].     [Lancashire  District.] 
No.  26.  Lease  of  Coal  (small  Piece)  to  Mining  Company  having  a  large  Coal 

Eield  adjoining.     [Lancashire  District.] 
No.  27.  Lease  of  Salt  Mine  in  Cheshire. 

B.  3   E 
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No.  28.  Lease  of  BrioMeld. 

No.  29.  Lease  of  Lime- Quarries. 

No.  30.  Lease  of  Worts  for  tlie  Smelting  and  Manufactiire  of  Iron. 

No.  31.  Lease  from  Trustees  (haTiug  special  Statutory  Powers)  of  ton-"Works 
and  of  Coal,  Iron,  Ki'e-olay,  Alluvial  Clay,  Sand  and  Building  Stones 
adjoining,  with  large  Surface  Bights  for  eflfeotive  carrying  on  of 
Works  and  development  of  Mineral  Estate.   ■  [South  Wales.] 

No.  32.  Lease  of  Undivided  Moiety  of  Coal  and  of  Iron-stone  found  therewith, 
and  of  Kre-clay  and  Building  Stone,  with  special  Exception  of 
Mineral  Bights  to  Lessors,  and  with  various  special  Covenants  by 
Lessee  as  to  mode  of  working,  and  also  as  to  Shipment  of  Coal  at 
Lessor's  Dock.     [South  Wales.] 

No.  33.  Licence  to  work  a  Limestone  Quarry. 

No.  34.  Licence  to  search  for  Lead,  Zinc,  &c.  [or  Gypsum],  with  Option  to  take 
Lease  in  the  event  of  success. 

No.  35.  Wayleave, — Grant  of. 

No.  36.  Wayleave, — Grant  of,  to  General  Trustees  of  Estate,  for  Mineral  pur- 
poses only. 

No.  37.  Wayleave, — ^Extension  of  preceding  Grant  to  general  purposes. 

No.  38.  Wayleave, — Assignment  of  last-mentioned  Wayleave  ty  General  Trus- 
tees to  efficient  Mining  Lessee. 

No.  39.  Wayleave, — ^Extension  of  existing  Wayleave  to  adjoining  mineral  Pro- 
perty held  by  same  Lessee,  but  imder  a  different  Landlord. 

No.  40.  Licence  to  stream  for  Tin.     [Cornwall  and  Devon.] 

No.  41.  Wayleave, — Grant  of,  with  Eight  to  construct  a  BaUway  connecting 
Colliery  Works  with  Branch  Line  of  principal  Eailway  in  District. 
[South  Wales.] 

No.  42.  Clauses  in  Mining  Lease  for  Improvement  of  Eailway  by  Lessee  and 
his  subsequent  TTse  thereof ;  also  Special  Clauses  for  Lessor's  Extension 
of  same,  and  Connection  thereof  with  principal  Eailway  of  District, 
and  substituted  Arrangement  in  that  event  for  Lessee's  subsequent 
Use  thereof.     [South  Wales.] 

No.  43.  Lease  of  Ground  for  Construction  of  a  Eailway, — Mortgagee  and 
Mortgagor  being  Lessors. 

No.  44.  Exception  of  Mineral- ways  in  a  Farming  Lease. 

No.  45.  Partnership, — ^Deed  of,  in  Mines. 

No.  46.  Partnership, — Conveyance  of  Partner's  Share  in  Mines. 

No.  47.  Cost-Book  Mining  Company, — ^Eules  for. 

No.  48.  Joint  Stock  Mining  Company, — Memorandum  and  Articles  of  Associa- 
tion (by  reference  partly) : 

(A)  Where  Liability  is  Limited  by  Shares ; 

(B)  Where  Liability  is  Limited  by  Guarantee,  and  there  is  no  Share 

Capital ; 

(C)  Where  Liability  is  Limited  by  Guarantee,  but  there  is  also  a 

Share  Capital ; 

(D)  Where  Liability  is  Unlimited,  but  there  is  at  the  same  time  a 

Share  Capital. 
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No.  1.  Settlement, — Powers  in,  for  successive  Tenants  for  Idfe  in 
Possession  to  work  Mines  and  to  have  Use  of  Plant 
[maintaining  or  replacing  same),  and  for  same  Tenants 
and  General  Trustees  to  demise,  and  for  General  Trustees 
to  sell-  and  exchange  Minerals,  icith  special  Provisions 
regarding  Mining  Plant. 

Provided  ai,-ways,  and  the  intent  and  meaning  of  these  presents  Power  for 
is,  that  any  person  who  shall  for  the  time  heing  he  entitled  to  the  tenants  for 
possession  or  the  receipt  of  the  rents  and  profits  of  the  said  heredi-  ^^  to  """orfc 
taments  hereinbefore  expressed  to  be  hereby  appointed  and  granted  ™™ee,  using 
respectively  as  tenant  for  life,  shall  have  full  liberty  to  work  aU  or  Leprng  up 
any  of  the  coUieries,  miaes  and  minerals,  as  weU.  opened  as  un-  the  value  of 
opened,  hereinbefore  expressed  to  be  hereby  appointed  and  granted  plant, 
respectively,  and  for  that  purpose  to  exercise  all  such  privileges  as 
might,  pursuant  to  the  power  to  grant  mining  leases  hereinafter 
contained,  be  conferred  on  a  lessee  or  lessees  of  such  coUieries, 
mines  and  minerals,  and  that  for  the  purpose  aforesaid  such  tenant 
for  life  shall  be  entitled  (subject  nevertheless  to  the  discretionary 
powers  hereinafter  given  to  the  said  C.  D.  and  E.  F.,  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such  survivor) 
to  be  put  into  and  retain  possession  of  the  plant,  machiuery  and 
chattels  hereiaafter  expressed  to  be  hereby  assigned  to  the  said 
■  C.  D.  and  E.  F.,  their  executors,  administrators  and  assigns,  upon 
trust  as  hereinafter  mentioned,  or  which  shall  for  the  time  being  be 
subject  to  the  trusts  of  these  presents,  and  to  alter  and  vary  any  of 
such  plant,  machinery  and  chattels,  or  with  a  view  to  the  ultimate 
replacement  of  the  same  or  the  substitution  of  other  plant,  machinery 
or  chattels  of  equivalent  value  or  efficiency  or  otherwise,  in  a,  bond 
fide  course  of  management  and  not  for  the  purpose  of  deriving  a 
direct  pecuniary  benefit,  to  remove,  sell  and  dispose  of  any  part  of 
such  plant,  machinery  and 'chattels,  and  receive  the  produce  of  such 
sales  for  his  own  use  and  benefit,  but  so,  nevertheless,  that  such 
tenant  for  life  shall  be  bound,  so  long  as  he  shall  continue  to  work 
any  such  collieries,  mines  or  minerals,  to  keep  the  same  in  efficient 
working  order,  and  to  keep  up  the  plant,  machinery  and  chattels 
employed  in  or  about  the  working  thereof,  and  so  that  any  plant, 
machinery. and  chattels  constructed  or  purchased  by  such  tenant  for 
Hfe,  and  employed  for  the  purpose  aforesaid,  shall  be  considered  as 
going  along  with  such  coUieries,  mines  and  minerals,  and,  accord- 
ingly, that  such  tenant  for  Uf e  shaU  be  bound,  at  the  request  of  the 
said  0.  D.  and  E.  F.,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  and  at  the  cost  of  the  trust  estate, 
to  execute  such  assignments  and  dp  aU  such  acts  as  may  be  requisite 
or  proper  in  order  to  vest  the  property  of  the  plant,  machinery  and 
chattels  so  constructed  or  purchased  in  the  said  trustees  or  trustee 
for  the  time  being,  upon  the  Kke  trusts,  with  the  plant,  machinery 
and  chattels  hereinafter  expressed.to  be  hereby  assigned:  Peovxded  Power  of 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  it  shaU  be  lawful  tenant  for  life 
for  every  person  hereby  made  tenant  for  life  of  the  said  premises  ™  possession 
hereinbefore  expressed  to  be  hereby  appointed  and  granted  respee-  j.^i  trustees  to 
tively,  when  he  shaU  be  entitled  to  the  possession  or  the  receipt  of  grant  mining 
the  rents  and  profits  of  the  same  premises,  and  also  for  the  said  leases. 
C.  D.  and  E.  F.,  and  the  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  during  the  minority  of  any  person 
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who,  under  the  limitations  hereinbefore  contaiaed,  shall,  or  if  of  full 
age  would,  be  entitled  to  the  possession  or  the  receipt  of  the  rents 
and  profits  of  the  same  premises,  by  deed  to  appoint  by  way  of  lease 
all  or  any  of  the  coUieries,  mines  or  miaerals  (whether  opened  or  un- 
opened) in,  under,  or  upon  the  same  premises,  either  with  or  without 
any  buildings  convenient  to  be  held  or  occupied  with  the  same  re- 
spectively, and.  either  with  or  without  the  surface  of  any  lands  in  or 
under  which  the  same  or  any  part  thereof  respectively  shall  lie,  and 
either  with  or  without  any  lands  and  hereditaments  which  it  may 
be  convenient  that  a  lessee  of  such  collieries,  mines,  or  minerals 
should,  for  purposes  ^  connected  with  such  collieries,  mines,  or 
minerals,  have,  use  or  enjoy,  unto  any  person  or  persons  for  any 
term  of  years  absolute  not  exceeding  fifty  years,  to  take  effect  in 
possession,  or  within  three  calendar  months  after  the  date  of  the 
appointment,  and  either  with  or  without  all  or  any  of  the  liberties, 
licences,  powers,  authorities,  easements  and  privileges  respectively 
■Withspecified  hereinafter  mentioned  (that  is  to  say),  full  and  free  liberty,  licence, 
liberties  of  power  and  authority  to  search,  seek  for,  bore,  dig,  drive,  sink  for, 
worJong.  discover,  win,  work,  get  and  raise  the  said  collieries,  mines  and 

minerals,  and  for  those  purposes  from  time  to  time  to  sink,  drive, 
carry  and  make  pits,  shafts,  drifts,  grooves,  tunnels,  soughs,  levels, 
trenches,  sluices,  way-gates,  gutters,  water-gates,  watercourses,  and 
other  subterraneous  or  other  works  in,  under  and  upon  any  part  of 
the  said  several  lands  and  hereditaments;  and  to  erect,  build,  and 
construct  such  steam-engiaes,  furnaces,  engines,  mills,  or  gins  or 
other  machines,  and  to  use,  occupy,  maintain  and  amend  the  same 
in  such  manner  as  shaU  be  necessary  or  expedient,  and  to  use  all 
other  lawful  means  whatsoever,  whether  of  future  invention  or 
present  use,  as  well  for  finding,  discovering,  winning,  working, 
getting  and  raising  the  said  collieries,  mines  and  minerals,  as  for 
draining  or  discharging  or  carrying  away  water,  foul  air,  stythe,  or 
stench  &om  forth  and  out  of  the  same.  And  full  and  free  liberty 
of  outstroke  and  instroke  into  or  from  any  adjoining  or  other  mines, 
quarries,  pits,  "shafts,  or  workings,  either  for  the  purpose  of  working 
the  collieries,  mines,  or  minerals  under  the  adjoining  lands,  or  for 
the  purpose  of  working  the  collieries,  mines  and  minerals  leased,  or 
any  of  them,  through  the  collieries,  mines,  quarries,  pits,  shafts,  or 
workings  under  any  adjoining  lands.  Akd  full  and  free  liberty, 
licence,  power  and  authority  to  take  and  use  sufficient  ground- 
room,  heap-room  and  pit-room  for  bringing  ,to  bank,  stacking, 
depositing,  laying,  placing,  converting  into  coke,  smelting,  calcining, 
working  and  manufacturing  the  minerals,  rubbish  and  refuse  which 
shall  from  time  to  time  proceed  from  or  be  won,  raised,  wrought, 
dug,  or  gotten  out  of  the  same  coUieries  or  mines,  or  from  or  out  of 
any  furnaces,  manufactories,  brick-kUns,  or  other  works  to  be  com- 
prised in  any  such  lease,  or  to  be  erected  or  set  up  as  aforesaid,  or 
which  may  be  raised  or  brought  up  or  imported  from  any  other 
collieries,  mines,  lands,  or  works.  Ajto  fuU  and  free  liberty,  licence, 
power  and  authority  to  have,  use  and  take  aU  or  any  of  the  water 
flowing,  or  which  shall  or  may  flow,  or  be  made  to  flow,  in,  upon, 
under,  or  over  any  of  the  said  several  lands  and  hereditaments,  and 
to  turn  and  convert  the  same  into  the  said  collieries,  mines,  or 
works  for  working  any  of  the  machinery  thereof,  and  for  any  other 
purpose  connected  with  the  working  of  the  said  coUieries  or  mines. 
Am)  fuU  and  sufficient  way-leaves,  water-leaves,  roads,  paths,  sub- 
terraneous and  other  passages,  store-yards  and  other  easements,  and 
privileges  in,  upon,  or  out  of,  under,  or  over  aU  or  any  parts  of  the 
said  several  lands  and  hereditaments  to  and  for  the  lessee  or  lessees 
to  be  named  in  such  lease,  his  or  their  executors,  administrators,  or 
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assigns,  and  his  and  their  agents,  workmen  and  servants  from  time 
to  time  during  the  contimiance  of  the  term  to  be  by  such  lease 
granted  to  take,  lead,  carry  away  and  deposit,  with  or  without 
horses,  carts,  wains,  waggons  and  carriages,  or  all  or  any  of  the 
minerals,  rubbish  and  refuse  to  be  wrought,  won,  or  gotten  in, 
from,  forth  and  out  of  the  said  coUieries  and  mines  thereby  leased. 
AnD  full  and  free  liberty,  licence,  power  and  authority  to  pull  down, 
alter,  vary,  erect,  buUd,  cut,  form,  construct,  set  up,  lay  down,  use 
and  occupy  all  such  houses,  hovels,  sheds,  lodges,  buildings,  erec- 
tions, engines,  furnaces,  forges,  foundries,  canals,  watercourses, 
tramroads,  railways,  or  framed  waggon-ways,  sideways,  batteries, 
cuts,  incUned  planes  and  other  roads  or  ways,  weighing  and  other 
machines,  conveniences,  devises,  inventions  and  works  whatsoever 
already  in  use  or  hereafter  to  be  invented,  as  shall  from  time  to 
time  be  necessary,  expedient,  or  convenient  for  the  standing,  lying 
and  placing  of  workmen,  workhouse,  works  and  utensils  for  the 
working  and  carrying  on  of  the  works  of  the  said  collieries  and 
mines,  and  for  the  taking,  leading,  or  carrying  away  and  depositing 
of  the  said  minerals,  rubbish  and  refuse,  whether  produced  from 
the  collieries,  mines  and  minerals  leased,  or  from  other  collieries, 
mines,  or  lands;  and  to  make,  construct  and  set  up  such  gates, 
hedges,  mounds,  embankments  and  other  fences  as  shall  or  may  be  » 

proper  and  sufficient  for  separating  and  fencing  off  any  surface, 
railways,  tramroads,  or  watercourses  from  the  lands  adjoining 
thereto ;  and  also  from  time  to  time  to  remove,  take  and  carry  away 
aU  or  any  of  the  steam-engines  or  other  engines,  furnaces,  forges, 
foimdries  and  other  builcGngs  and  erections,  tramroads,  railways, 
waggon- ways  and  weighing  and  other  machines  at  his  or  their  will 
and  pleasure ;  and  also  to  dig  and  get  up  stones,  sods,  peat,  clay, 
or  spar  for  making  or  building  such  houses  or  other  buildings  or 
works  as  aforesaid ;  and  powers  generally  to  do  whatsoever  shaU.  be 
needful  or  requisite  for,  in,  or  about  the  winning,  working,  obtain- 
ing, getting,  washing,  cleansing  and  smelting  of  minerals,  and  for 
manuiacturing  and  carrying  away  the  same,  as  the  person  or  persons 
making  such  lease  shall  deem  it  necessary  or  expedient  to  give  or 
grant,  whether  such  powers  shall  be  of  like  nature  with  the  liber- 
ties, licences,  powers,  authorities,  easements  and  privileges  respec- 
tively hereinbefore  mentioned,  or  of  any  different  nature,  so  as  by  Terms  of 
every  such  lease  there  be  reserved  and  made  payable  during  the  exercising 
continuance  of  the  term  thereby  granted  such  yearly  certain  l^^smg 
J    •  ,    •  °  li-  J  i-         power, 

rent  m  money,  acreage  rent  m  money,  royalties  and  reservations 

to  be  respectively  reserved  and  made  payable   according  to   the 

custom  of  the  county  of as  can  under  the  circumstances  of  the 

case  te  reasonably  had  for  the  premises  to  be  comprised  therein, 
but  nevertheless  with  or  subject  to  any  such  allowance  in  respect  of 
or  deductions  from  any  such  rents  and  reservations  as  shall  be 
thought  reasonable,  and  shall  be  in  accordance  with  the  custom  of 
the  same  county.  Ajsro  so  as  the  same  be  made  without  any  fine  or 
premium  for  the  making  of  the  same  (such  covenants,  conditions, 
provisoes,  reservations,  and  restrictions  as  are  hereby  authorized 
not  being  considered  in  the  nature  of  a  fine  or  premium) ;  and  so 
also  that  in  case  any  such  lease  shaU  be  made  on  the  surrender  of 
a  former  lease,  the  value  of  the  lessee's  interest  under  such  sur- 
rendered lease  may  be  taken  into  account  in  fixing  the  terms  of  the 
new  lease.  Ajstd  so  as  in  every  such  lease  there  be  contained  a 
condition  of  re-entry  or  power  to  make  void  or  determine  the  same 
in  case  the  rents  and  reservations  thereby  reserved,  pr  any  of  them, 
or  any  part  thereof,  shall  be  unpaid  within  a  reasonable  time  to  be 
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therein  specified.  Airo  bo  as  the  lease  of  the  lands  to-  he  leased 
with  any  collieries,  mines,  or  minerals,  or  to  be  given  np  for  the 
purposes  of  any  such  way-leaves,  water-leaves,  railways,  tramroads, 
watercourses,  sideways,  batteries,  cuts,  inclined  planes,  or  store- 
yards,  shaU  cease  with  the  lease  of  the  same  collieries,  mines,  or 
minerals.  Ajjd  so  as  the  respective  lessees  execute  counterparts  of 
their  respective  leases,  and  enter  into  such  covenants  and  agreements 
as  the  person  or  persons  maMng  such  respective  leases  shall  deem 
expedient  for  working  and  managing  the  said  collieries,  mines,  and 
minerals,  and  for  rendering  the  same  as  productive  of  rent  as 
circumstances  will  permit,  and  for  duly  paying  the  rents  and 
«  reservations  thereby  reserved.     And  etirthbe,  that  in  and  by  such 

leases  respectively  there  may  be  reserved  and  contained  any  other 
exceptions,  reservations,  covenants,  agreements,  provisoes,  or 
stipulations  whatsoever  which    are    usual    in  leases   granted   of 

coUieries,  mines,  and  minerals  in  the  said  county  of ,  or  which, 

though  not  usual  in  such  leases,  shall  or  may  be  deemed  necessary 
or  expedient  for  providing  for  the  due  working  and  management 
or  for  the  advantageous  letting  of  any  collieries,  mines,  and 
minerals  so  to  be  leased,  or  any  works  belonging  thereto,  or  which 
may  be  otherwise  proper  in  relation  to  the  same,  so  that  the  same 
be  not  inconsistent  with  or  tend  to  defeat  the  effect  of  the  covenants 
or  provisions  hereinbefore  respectively  directed  to  be  inserted 
Lessees  may  therein.  Ami  fuethee,  that  in  and  by  any  lease  to  be  granted 
have  power  of  under  the  present  power,  it  may  be  agreed  that  the  lease  shaU.  be 
aekase™^  determinable  by  the  lessee  or  lessees,  his  or  their  executors, 
administrators  or  assigns,  or  at  any  time  or  times  or  in  any  case  or 
cases,  to  be  iu  such  lease  specified  in  that  behalf,  on  giving  such 
notice  of  his  or  their  desire  to  determine  the  same  as  shall  be  in 
such  lease  prescribed,  and  on  payment  on  or  before  the  expiration 
of  such  notice  of  aU  the  rents,  reservations,  and  other  sums  of 
money  which  shall  have  become  previously  and  up  to  that  time 
payable  by  virtue  of  such  lease ;  yet  so,  nevertheless,  that  in  case 
the  lease  give  to  the  lessee  or  lessees,  his  or  their  executors, 
administrators  or  assigns,  such  power  as  aforesaid  to  determing  the 
same,  it  shall  also  provide  that  the  determination  of  the  lease  by 
notice  as  aforesaid  shall  not  prejudice  any  right  of  action  or  other 
remedy  which  at  the  time  of  the  determination  of  such  lease  may 
be  subsisting  against  the  lessee  or  lessees,  his  or  their  executors, 
administrators  or  assigns,  or  any  of  them  by  reason  of  any  breach 
then  already  committed  of  any  of  the  covenants,  conditions,  or 
agreements  on  the  lessee's  part  in  such  lease  contained.  Asm 
FUETHEE,  that  it  may  in  any  such  lease  be  stipulated  that  the  lessee 
or  lessees  shall  expend  a  given  sum,  or  shall  not  be  obliged  to  spend 
more  than  a  given  sum,  within  any  time  to  be  in  such  lease  specified 
in  or  about  working  or  searching  for  any  collieries,  mines,  or 
miuerals  to  be  comprised  in  such  lease.  Amk  fuethee,  that  it  may 
in  and  by  such  lease  be  agreed  that  all  or  any  questions  which  may 
arise  touching  the  construction,  effect,  incidents,  or  consequences  of 
the  same,  may  be  referred  to  and  decided  by  arbitration  in  such 
Power  to  manner  as  shall  be  prescribed  by  such  lease.     Ami  it  is  hereby 

subsequently  further  agreed  and  declared  that  it  shall  be  lawful  for  the  person 
vary  leases.  qj.  persons  for  the  time  being  entitled  to  exercise  the  power  to  grant 
mining  leases  hereinbefore  contained  from  time  to  time  to  enter 
into  and  accept  any  new  covenants,  stipulations,  and  other  pro- 
visions in  relation  to  any  collieries,  mines,  or  minerals  leased  as 
aforesaid,  or  any  lands  and  hereditaments,  liberties,  licences,  powers, 
authorities,  easements  or  privileges  connected  therewith,  with  and 
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from  any  person  for  the  time  being  entitled  to  tlie  benefit  of  any 
lease  -vrMcli  shall  have  been  made  of  such  collieries,  mines,  or 
nimerals  by  virtue  of  such  power  to  grant  mining  leases  by  way  of 
addition  to,  or  explanation   or  alteration  of,  aU  or  any  of  the 
covenants,  stipulations,  or  provisions  in  such  lease  contained ;  yet, 
nevertheless,  so  that  such  lease  shall  when  so  added  to,  explained, 
or  altered,  be  conformable  to  the  requirements  of  the  same  power  ; 
and  so  that  the  lessee  or  lessees  execute  a  counterpart  of  every  deed 
to  be  executed  in  pursuance  of  this  provision.     Ann  it  is  hereby  Lessee  may 
agreed  and  declared  that  it  may  be  part  of  the  arrangement  upon  be  enabled  to 
any  such  mining  lease  as  aforesaid,  that  the  lessee  or  lessees  shall  Pi^ol^ase 
purchase  any  of  the  plant,   machinery,   or    chattels  hereinafter  S'old^e^see. 
expressed  to  be  hereby  assigned,  or  for  the  time  being  subject  to 
the  trusts  of  these  presents,   and  convenient  to  be  employed  in 
worMng  the  ooUieries,  mines,  or  minerals  demised  or  intended  to 
be  so  by  such  lease,  and  that  the  person  exercising  the  aforesaid 
power  to  grant  mining  leases    shall  have  fuU  power  to  arrange 
as  to  the  terms   of   such   purchase    and  the   price   to  be  paid, 
and  shall  be  entitled  to  require  that  the  said  C.  D.  and  E.  F., 
or  the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  as  such  trustees  as  hereinafter  mentioned,  shall  make  such 
assignments  and  do  all  such  acts  as  may  be  necessary  for  carrying 
such  purchase  and  arrangement  into  effect,  but  that  the  considera- 
tion for  any  such  purchase  shall  be  paid  to  the  said  C.  D.  and  E.  F., 
or  the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  upon  the  trusts  hereinafter  mentioned.   Pbovxded  always.  Powers  of 
and  it  is  hereby  agreed  and  declared  that  it  shall  be  lawful  for  the  ^^'^  ^^^  ^^' 
said  C.  D.  and  E.  F.  and  the  survivor  of  them,  and  the  executors  '''^^^^^■ 
and  administrators  of  such  survivor,  during  the  Uf  e  of  any  person 
hereby  made  tenant  for  life  who  shall  be  entitled  to  the  possession 
or  the  receipt  of  the  rents  and  profits  of  the  said  premises  herein- 
before expressed  to  be  hereby  appointed'  and  granted  respectively, 
with  his  consent  in  writing,  and  also  during  the  minority  of  any 
person  hereby  made  tenant  for  life,  or  tenant  in  tail  by  purchase, 
who  if  of  full  age  would  be  entitled  to  the  possession  or  the  receipt 
of  the  rent  and  profits  of  the  same  premises,  at  the  discretion  of 
the  said  trustees  or  trustee  for  the  time  being,  to  seU  and  also  to 
exchange  for  other  manors,  lands  or  hereditaments  in  England  or 
Wales  all  or  any  of  the  said  premises  hereinbefore  expressed  to 
be  hereby  granted,  and  upon  any  such  exchange,  to  give  or  receive 
any  money  for  equality  of  exchange.    And  it  is  hereby  agreed  and 
declared  that  any  such  sale  as  aforesaid  may  be  made  either  by 
public  auction  or  by  private  contract,  and  that  the  said  trustees  or 
trustee  for  the  time  being  may  make  any  stipulations  as  to  title  or 
evidence,  or  commencement  of  title  or  otherwise,  in  any  conditions 
of  sale  or  contract  for  sale  and  exchange  of  the  said  premises  or 
any  part  thereof,  and  may  buy  in,  or  rescind,  or  vary  any  contract 
for  sale  or  exchange,  and  re-seU.  or  re-exchange,  without  being  re- 
sponsible for  any  loss  occasioned  thereby.    \^Power  to  revoke  old  and 
declare  new   uses   to   effectuate   sales   and  exchanges, — lisual  form.'\ 
Aim  it  is  hereby  agreed  and  declared  that  any  of  the  said  premises  Subject  or 
may  be  disposed  of  by  way  of  sale  or  exchange,  with  any  rights  of  not  subject  to 
way  or  other  rights  or  easements  upon,  over  or  under  any  other  ^S    s^o 
lands  or  hereditaments,  or  reserving  any  such  rights  of  way  or  other  ■  ^'    j 
rights  or  easements,  and  that  any  of  the  said  premises  may  be  dis-  ^^^  Serais 
posed  of  by  way  of  enfranchisement,  sale  or  exchange,  with  an  ex-  either  to- 
ception  or  reservation  of  all  or  any  mines,  minerals,  coals,  quarries,  gether  or 
stones,  clay,  samd  and  substances  in,  under  or  upon  the  same,  and  separately. 
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of  plant. 


Habendum. 


Tenant  for 
life  to  have 
use  of  plant. 


with,  or  without  rights  and  powers  of  or  incidental  to  the  searching 
for,  working,  getting,  carrying  away  and  disposing  of  the  same 
mines,  minerals  and  mineral  substances,  or  otherwise  in  relation 
thereto,  as  to  the  said  trustees  or  trustee  may  seem  fit;  and  all  or 
any  such  mines,  minerals,  .coals,  quarries,  stones,  clay,  sand  and 
substances  may  he  disposed  of  by  way  of  sale  or  exchange  with  or 
without  such  rights  or  powers  as  aforesaid  separately  from  or  with 
part  only  of  the  surface,  and  in  either  case  without  prejudice  to_  any 
future  exercise  of  the  power  with  respect  to  the  excepted  mines, 
minerals  or  other  premises  aforesaid,  or  (as  the  case  may  be)  the 
undisposed-of  surface  or  other  lands.  Asb  it  is  further  agreed  and 
declared  that  any  purchaser  or  purcliasers,  or  person  or  persons, 
taking  under  any  such,  disposition  by  way  of  enfranchisement,  sale 
or  exchange  may  be  required  to  enter  into  any  covenants  or  submit 
to  any  restrictions  of  any  description  whicb  tbe  said  trustees  or 
trustee  may  deem  beneficial  to  the  property  retained  or  taken  in 
exchange  or  any  part  thereof,  or  otherwise  expedient;  and  the 
assurance  of  the  premises  enfranchised,  sold  or  conveyed  in  ex- 
change may  be  made  in  such  manner  and  form  as  may  be  expedient 
for  effectually  creating  any  such  right  or  easement,  or  for  giving 
effect  to  every  or  any  such,  exception,  reservation  or  restriction  as 
aforesaid.  AifD  it  is  hereby  agreed  and  declared  in  manner  follow- 
ing, that  is  to  say  [^Moneys  received  on  enfranchisements,  sales  and 
exchanges  to  he  invested  in  the  purchase  of  other  lands  to  he  settled 
upon  the  like  trusts  as  hereinbefore  declared  of  the  lands  hereby  settled, 
with  interim  powers  of  investment]^. 

Abd  this  Indenttjee  Also  wiTJTESSETH  that  in  further  pursu- 
ance of  the  said  agreement  and  for  the  considerations  aforesaid,  the 
said  A.  B.  doth  hereby  assign  unto  the  said  0.  D.  and  E.  P.,  their 
executors,  administrators  and  assigns.  All  am)  sin&ulae  the  plant, 
machinery,  and  chattels  of  what  nature  and  description  soever  in  or 
upon  or  employed  in  the  working  of  all  and  every  the  collieries, 
•mines  and  minerals  hereinbefore  expressed  to  be  hereby  appointed 
and  granted  respectively.  To  hate  and  to  hold  the  said  plant, 
machinery  and  chattels,  and  all  other  the  premises  hereinbefore 
expressed  to  be  hereby  assigned  unto  the  said  C.  D.  and  P.  F., 
their  executors,  administrators  and  assigns,  Upon  stjch  tbtjsts,  and 
with  and  subject  to  such  powers,  provisoes,  agreements,  and  declara- 
tions as  shall  correspond  as  nearly  as  may  be  with  the  uses,  trusts, 
powers,  provisoes,  agreements  and  declarations  hereinbefore  limited 
and  declared  of  and  concerning  the  said  premises  hereinbefore 
expressed  to  be  hereby  appointed  and  granted  respectively,  but  not 
so  as  to  increase  or  multiply  charges  or  powers  of  charging,  and  so 
that  the  said  plant,  machinery  and  chattels  shall  not  vest  absolutely 
in  any  person  hereby  made  tenant  in  tail  male  by  purchase  who 
shall  die  under  the  age  of  21  years,  but  on  the  death  of  such  person 
shall  go,  devolve  and  remain  as,if  they  had  been  freeholds  of  inherit- 
ance and  had  been  hereby  settled  accordingly,  and  so  also  that  the 
said  plant,  machinery  and  chattels  shall  be  subject  in  every  respect 
to  the  special  provisions  hereinafter  expressed  and  declared  of  and 
concerning  the  same  :  Airo  it  is  heeeby  agreed  and  declared  that 
the  said  C.  D.  and  E.  P.,  and  the  survivor  of  them,  and  the  executors 
or  administrators  of  such  survivor,  shall  be  at  liberty  to  permit  the 
person  hereby  made  tenant  for  life  who  shall  be  entitled  to  the 
possession  or  the  receipt  of  the  rents  and  profits  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  appointed  and  granted  respec- 
tively to  continue  in  the  complete  and  undisturbed  possession  of  the 
said  plant,  machinery  and  chattels  hereinbefore  expressed  to  be 
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hereby  assigned,  or  of  any  plant,  maeHnery  and  chattels  wMoh 
under  the  provisions  in  that  behalf  hereinbefore  contained  shall 
for  the  time  beiag  be  subject  to  the  like  trusts,  and  to  alter,  vary, 
remove,  sell  or  dispose  of  such  plant,  machinery  and  chattels  in 
such  manner  as  is  hereinbefore  mentioned  with  respect  to  the 
rights  and  privileges  of  such  tenant  for  Ufe :  And  that  the  said 
trustees  or  teustee  for  the  time  being  shall  not  under  any  circum- 
stances not  constituting  a  fraudulent  collusion  with  such  tenant  for 
life  be  responsible  for  the  loss  or  damage  (if  any)  which  may  be 
occasioned  thereby :  Am)  ptiethee,  that  in  case  upon  any  lease 
granted  by  such  tenant  for  life  pursuant  to  the  power  to  grant 
mining  leases  hereinbefore  contained,  it  shall,  pursuant  to  the  pro- 
vision hereinbefore  in  that  behalf  contained,  be  arranged  that  the 
lessees  or  lessee  shall  purchase  any  of  the  said  plant,  machinery 
and  chattels,  the  said  0.  D.  and  E.  F.,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  shall  at  the  request 
and  by  the  direction  of  such  tenant  for  life  make  such  assignments' 
and  do  such  acts  as  shall  be  necessary  for  carrying  the  purchase 
and  arrangement  into  effect  without  being  in  anywise  bound  to  see 
to  the  propriety  of  or  being  responsible  for  the  impropriety  of  such 
arrangement,  but  so  that  the  consideration  to  be  paid  for  the  plant, 
machinery  and  chattels  so  purchased  shaU  be  received  by  the  said 
trustees  or  trustee  for  the  tune  being,  and  shall  be  applied  and  dis- 
posed of  in  the  same  manner  in  every  respect  as  if  such  monies  had 
arisen  from  a  sale  of  the  same  plant,  machinery  and  chattels  made 
pursuant  to  the  power  of  sale  hereinbefore  by  reference  to  the  uses 
of  the  hereditaments  hereinbefore  expressed  to  be  hereby  appointed 
and  granted  respectively  contained  and  declared  of  and  concerning 
such  plant,  machinery  and  chattels :  Provided  always  and  it  is  Subject  to 
hereby  agreed  and  declared  that  it  shall  be  lawful  for  (but  not  in  control  of 
any  case  imperative  upon)  the  said  trustees  or  trustee  for  the  time  f™^™! 
being,  if  in  the  exercise  of  their  or  his  uncontrolled  discretion  they 
or  he  shall  consider  that  the  mode  in  which  any  tenant  for  life  is 
dealing  with  the  plant,  machinery  and  chattels  for  the  time  being 
subject  to  the  trusts  of  these  presents  is  contrary  to  the  intent  and 
meaning  of  the  provisions  hereinbefore  contained  with  respect  to 
the  rights  and  privileges  of  such  tenant  for  Hf e,  to  enter  into  posses- 
sion of  such  plant,  machinery  and  chattels  and  to  permit  the  tenant 
for  life  to  enter  into  possession  of  such  plant,  machinery  and 
chattels,  and  to  permit  the  tenant  for  life  to  iise  the  same  only 
under  such  restrictions  and  in  such  manner  as  the  said  trustees  or 
trustee  for  the  time  being  shall  think  fit. 


No.  2.  Settlement, — Power  in,  to  grant  Mining  Leases 
(Shorter  Form.) 
pEOVTDED  ALSO,  and  it  is  hereby  further  agreed  and  declared, 
that  it  shall  be  lavrful  for  the  said  A.  B.,  and  after  his  decease  for 
any  person  who  shall  by  virtue  of  the  limitations  hereinbefore  con- 
tained be  in  the  actual  possession  of  or  entitled  to  the  rents  and 
profits  of  the  hereditaments  hereby  granted  and  assured,  if  such 
person  shall  be  of  fuU  age,  and  if  not,  then  for  the  said  [trustees] 
and  the  survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  during  any  such  minority,  by  any  deed  or  deeds  to 
grant,  demise  and  lease  aU.  and -every  or  any  of  the  mines,  quarries,.  Mines,  &o. 
veins,  strata  and  seams  of  copper,  lead,  iron,  coal,  stone,  clay  and  all 
other  minerals  whatsoever,  unopened  as  well  as  opened,  in,  under 
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rights. 

Term  of 
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Liberties. 


Ways. 


Kent. 


or  upon  the  said  hereditaments  and  premises,  together  with  any 
part  of  the  same  hereditaments  which  may  he  thought  necessary  or 
convenient  to  be  held  for  buildings,  roads  or  ways,  or  other  pur- 
poses, with  such  mines  or  quarries,  unto  any  person  or  persons,  for 
any  term  of  years  not  exceeding  sixty  years,  to  take  effect  in  posses- 
sion and  not  in  reversion  or  by  way  of  future  interest,  together  with 
full  liberty  and  authority  to  search  for,  work,  win,  take,  use  and 
dispose  of  all  such  ores  and  minerals  as  shall  be  found  therein,  and 
to  sink  and  make  shafts,  pits,  levels,  drifts,  trenches,  airgates,  way- 
gates  and  watercourses,  and  to  erect  and  use  any  smelting,  refining 
or  other  furnaces  or  mills,  fire,  steam  or  other  engines  and  machinery, 
workmen's  and  other  houses,  buildings,  sheds  or  other  conveniences, 
and  to  use  all  other  lawful  ways  and  means  whatsoever,  not  only 
for  finding,  separating  and  cleansing  any  of  the  said  minerals,  but 
for  converting  any  of  them  into  a  manufactured  condition,  and  also 
to  take  and  use  sufficient  ground-room,  heap-room  and  pit-room  for 
placing  or  manufacturing  any  of  the  said  minerals,  and  for  laying 
the  waste,  refuse  or  rubbish  to  be  from  time  to  time  produced  from 
the  said  mines  and  quarries,  and  also  with  full  and  free  liberty  to 
use,  or  to  make  and  use  all  proper  and  convenient  railways  and 
other  ways  for  the  carriage  of  materials  and  articles  to  such  mines 
or  quarries,  and  for  the  carriage  and  delivery  of  any  of  the  said 
minerals  with  horses,  carts,  waggons  and  other  carriages,  and 
generally  upon  such  terms  and  with  sfich  stipulations  as  shall  be 
reasonable,  usual  or  necessary  for  any  of  the  purposes  aforesaid,  so 
that  in  every  such  lease  there  be  reserved  and  made  payable  the 
best  and  most  improved  yearly  rent  or  rents,  dues,  duties  or  tolls 
that  can  be  reasonably  obtained  for  the  same,  without  taking  any 
fine,  premium  or  foregift  for  the  making  thereof,  and  there  be  con- 
tained a  power  of  re-entry  for  the  non-payment  of  the  rent  or  rents, 
dues,  duties  or  toUs  thereby  reserved,  and  so  that  the  respective 
lessees  duly  execute  counterparts  of  such  leases,  and  enter  into 
proper  and  reasonable  covenants  and  agreements  for  the  due  pay- 
ment of  such  rents,  dues,  duties  or  tolls,  and  for  the  working  and 
management  of  the  said  mines,  quarries  and  works. 


No.  3.  Settlement, — Power  in,  to  grant  Rights  of  Way. 

Provided  also,  and  it  is  hereby  further  agreed  and  declared,  that 
it  shall  be  lawful  for  the  said  A.  B.,  and  after  his  decease  for  any 
person  who  shall  by  virtue  of  any  of  the  limitations  hereinbefore 
contained  be  in  the  actual  possession  of  or  entitled  to  the  rents  and 
profits  of  any  of  the  hereditaments  hereby  granted  and  assured  for 
his  or  her  life,  and  also  for  the  said  [trustees^  and  the  survivor  of 
them,  and  the  executors  or  administrators  of  such  survivor  during 
the  minority  of  any  person  who  shall,  by  virtue  of  any  of  the  limi- 
tations aforesaid,  be  in  the  actual  possession  of  or  entitled  to  the 
rents  and  profits  of  any  of  the  same  hereditaments  for  an  estate  of 
freehold  and  inheritance,  by  any  deed  or  deeds,  to  appoint,  demise 
or  lease  any  parts  of  the  same  hereditaments  to  be  converted  into 
and  used  as  a  railway  or  other  way,  or  to  be  held  and  enjoyed  for 
the  purposes  of  any  such  ways,  unto  any  person  or  persons  for  any 
term  of  years,  not  exceeding  sixty  years,  to  take  effect  in  possession, 
and  not  in  reversion,  or  by  way  of  future  interest:  Together  with 
full  liberty  and  authority  to  make  and  construct  all  such  railways 
and  other  ways  upon  any  approved  or  improved  plan  and  principles, 
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and  to  use  and  enjoy  the  same  for  any  purpose  -whatsoever,  and 
in  any  manner  -whatsoever,  so  that  in  all  such  leases  there  he  reserved 
and  made  payable  the  best  and  most  improved  yearly  rents  that  can 
be  reasonably  obtained  for  the  same,  -without  taking  any  premium 
or  foregift  for  the  making  thereof,  and  there  be  contained  a  po-wer 
of  re-entry  for  the  non-payment  of  the  rents  thereby  respectively 
reserved,  and  so  that  the  respective  lessees  duly  execute  counter- 
parts of  such  leases,  and  enter  into  proper  covenants  and  agreements 
for  the  due  payment  of  such  rents,  and  be  not  thereby  made  dis- 
punishable for  waste  further  than  may  be  required  for  the  purposes 
aforesaid. 


No.  4.  Will, — Pmvers  in,  of  selling  and  of  leasing  Mineral 
Estate,  and  of  granting  Easements,  and  of  General 
Management. 

Pro-vtoed  Ai-wAYs,  and  I  hereby  declare  that  it  shall  be  la-wful  (i)  Po-wers  of 
for  my  said  trustees  or  trustee,  during  the  minority  of  any  child  of  sale  and  ex- 
mine,  presumptively  entitled  to  my  real  estate  or  any  undi-vided  share  "Hange. 
thereof,  and  also  during  the  Hfetime  of  my  said  -wife,  if,  under  the 
trusts  aforesaid,  she  shall  become  entitled  during  her  life  to  my 
said  real  estate,  to  sell  or  exchange  for  other  lands  or  hereditaments 
in  England  or  Wales  any  of  the  real  or  leasehold  estates  hereinbefore 
de-vised  and  bequeathed,  and  upon  any  such  exchange  to  give  or 
receive  any  money  for  equality  of  exchange.    Amd  I  hereby  declare, 
that  any  such  sale  as  aforesaid  may  be  made  either  by  public  auction 
or  by  private  contract,  and  that  the  said  trustees  or  trustee  for  the  time 
being  may  make  any  stipulations  as  to  title  or  evidence,  or  com- 
mencement of  title  or  otherwise,  in  any  conditions  of  sale  or  contract 
for  sale  or  exchange  of  the  said  premises,  or  any  part  thereof  ;  and 
may  buy  in  or  rescind  or  vary  any  contract  for  sale  or  exchange,  and 
re-sell  or  re-exchange  -without  being  responsible  for  any  loss  occa- 
sioned thereby.     Ami  I  hereby  declare  that,  for  effectuating  any 
such  sale  or  exchange,  it  shaU.  be  la-wful  for  the  said  trustees  or 
trustee  to  execute  and  do  all  such  assurances  and  things  they  or  he 
shall  think  fit.     Airo  I  hereby  declare  that  any  of  the  said  premises 
may  be  disposed  of  by  way  of  sale  or  exchange,  -with  any  rights  of 
way  or  other  rights  or  easements  upon,  over  or  under  any  other 
lands  or  hereditaments,  or  reserving  any  such  rights  of  way,  or 
other  rights  or  easements;  and  that  any  of  the  said  premises  may  be  -W'ith  or 
disposed  of  by  way  of  sale  or  exchange,  -with  an  exception  or  reser-  -witlaout  ex- 
vation  of  all  or  any  mines,  minerals,  coals,  quarries,  stones,  clay,  ception  of 
sand  and  substances  in,  under  and  upon  the  same,  and  -with  or  -with-  ™™^'^^ 
out  rights  and  powers  of,  or  incidental  to,  the  searching  for,  working,  and  -with  or 
getting,  carrying  away,  and  disposing  of  the  said  mines  or  minerals,  -without  ipoi- 
coals,  quarries,  stones,  clay,  sand,  and  substances,  or  otherwise  in  dental  rights, 
relation  thereto,  as  to  the  said  trustees  or  trustee  of  this  my  wiU 
may  seem  fit;  and  aE  or  any  of  such  mines,  minerals,  coals,  quarries, 
stones,  clay,  sand,  and  substances  maybe  disposed  of  by  way  of  sale 
or  exchange,  with  or  without  such  rights  or  powers  as  aforesaid, 
separately  from  or  -with  part  only  of  the  surface,  and  in  either  case 
■without  prejudice  to  any  future  exercise  of  the  powers  -with  respect  Repeated 
to  the  excepted  mines,  minerals,  or  other  premises  aforesaid,  or  exercise  of 
(as  the  case  maybe)  the  undisposed-of  surface  or  other  lands.    Ann  po'w^er. 
I  hereby  further  declare  that  the  assurance  of  the  premises  sold  or 
conveyed,  in  exchange  may  be  made  in  such  manner  and  form  as 
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Form  of  con- 
veyance. 


Proceeds  of 
sale, — appli- 
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for  sixty 
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may  be  expedient  for  effectually  creating  any  such  right  or  ease- 
ment, or  for  giving  effect  to  every  or  any  such  exception,  reserva- 
tion, or  restriction  aforesaid.     Akd  I  hereby  declare  that  the  said 
trustees  or  trustee  for  the  time  being  shall  receive  all  monies  which 
may  become  payable  upon  any  such  sale  or  exchange  as  aforesaid, 
and  shall  in  their  or  his  discretion,  and  without  any  responsibility 
therefor,  invest  and  retain  the  same,  or  any  part  thereof,  in  or  upon 
any  of  the  stocks,  funds,  shares,  and  securities  by  this  my  wiU 
authorized  for  the  investment  of  trust  funds,  with  power  to  vary 
investments,  or  in  the  purchase  of  lands  or  hereditaments  in  England 
or  "Wales  for  an  estate  in  fee  simple,  or  of  lands  of  a  leasehold,  or 
copyhold,  or  customary  tenure,  convenient  to  be  held  therevsdth,  or 
with  any  hereditaments  for  the  time  being  subject  to  the  subsisting 
trusts  of  this  my  vrill ;  or  in  purchasing  the  enfranchisement  of  any 
lands  of  copyhold  or  customary  tenure  for  the  time  being  subject  to 
the  subsisting  trusts  of  this  my  will ;  or  shall  in  such  discretion 
apply  the  same  monies,  or  any  part  thereof,  in  or  towards  paying 
off  or  discharging  any  mortgage  or  other  charge  or  incumbrance  for 
the  time  being  affecting  all  or  any  of  the  hereditaments  then  subject 
to  the  subsisting  trusts  of  this  my  wOI.     Airo  I  hereby  declare,  that 
the  moneys  which  may  become  payable  upon  any  such  sale  or  ex- 
change as-  aforesaid,  and  the  stocks,  funds,  shares,  and  securities 
upon  which  the  same  may  from  time  to  time  be  invested,  shall  from 
the  date  of  such  sale  and  exchange  be  considered  for  all  purposes 
whatsoever  as  converted  in  equity  into  real  estate,  and  the  same 
monies  and  investments,  and  all  hereditaments  which  may  be  pur- 
chased therewith,  or  with  any  part  thereof,  shall  be  held,  settled  and 
assured  to  the  uses,  upon  the  trusts,  and  with  and  subject  to  the 
powers,  provisoes,  and  declarations  by  and  in  this  my  will  limited, 
expressed,  and  declared  of  and  concerning  the  real  estate  herein- 
before devised,  or  as  near  thereto  as  the  deaths  of  parties  and  the 
nature  of  the  property  and  other  circumstances  will  admit  of,  but 
not  so  as  to  increase  or  multiply  charges  or  powers  of  charging. 
Pbovided  AiiWATs,  and  I  hereby  declare,  that  the  receipt  of  the  said 
trustees  or  trustee  for  any  money  which  may  become  payable  for  the 
purchase  of  any  hereditaments  which  may  be  sold  under  the  said 
powers  of  sale,  or  for  equality  of  exchange,  or  for  any  other  money 
which  may  be  paid,  or  for  any  stocks,  funds,  or  securities  which  may 
be  transferred  to  the  said  trustees  or  trustee  under  or  by  virtue  of 
this  my  wiU,  or  in  the  execution  of  any  trusts  or  powers  hereof,  shall 
effectually  discharge  the  person  or  persons  paying  or  transferring  the 
same  therefrom,  and  from  being  bound  to  see  to  the  application  or 
being  answerable  for  the  loss  or  misapplication  thereof.     Pkovided 
ALWAYS,   and  I  hereby  declare,  that  it  shall  be  lawful  for  my 
said  trustees  or  trustee  to  demise  by  way  of  lease  all  or  any  of 
the  mines,   quarries,  minerals,  coals,  stones,  clay,   sand  or  sub- 
stances in,  under  or  upon  the  real  or  leasehold  estates  for  the  time 
being  subject  to  the  trusts  of  this  my  will,  either  with  or  without 
any  messuage,  buildings,  lands  or  hereditaments  convenient  to  be 
held  with  the  same  respectively,  and  either  with  or  without  the 
surface  of  the  lands  in  or  under  which  the  same  or  any  part  thereof 
respectively  shall  be,  and  whether  the  same  have  or  have  not  been 
hitherto  opened  or  worked,  for  any  term  of  years  not  exceeding 
sixty  years,  to  take  effect  in  possession,  together  with   all  such 
liberties,  licences,  powers  and  privileges  for  searching  for,  working, 
getting,  washing,  smelting,  burning,  rendering  merchantable  and 
disposing  of  the  said  mines,  quarries,  minerals,  coals,  stones,  clay, 
sand  and  substances  as  to  the  person  or  persons  for  the  time  being 
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exercising  the  present  power  shall  seem  expedient,  so  as  there  be 
reserved  on  every  such  demise  the  best  rents,  tolls,  duties,  royalties 
or  reservations  by  the  acre,  the  ton,  or  otherwise  to  be  incident  to 
the  immediate  reversion  that  can  be  reasonably  gotten  without 
taking  anything  in  the  nature  of  a  fine  or  premium,  and  so  as  there  Wittout  fine, 
be  contained  in  every  such  demise  a  condition  of  re-entry  for  non- 
payment or  non-delivery  within  a  reasonable  time  to  be  therein  speci- 
fied of  the  rents,  tolls,  duties,  royalties  or  reservations  thereby  re- 
served, and  so  as  the  lessee  or  lessees  do  execute  a  counterpart  thereof, 
and  do  thereby  covenant  for  the  due  payment  or  delivery  of  the 
rent,  toUs,  duties,  royalties  or  reservations  thereby  reserved :  Pro-  Tonnage 
vroED  ALWAYS,  that  tib.e  reservation  of  rents,  tolls,  duties  or  royalties,  ^^^^^  ^^^ 
the  amount  of  which  shall  vary  with  or  according  to  the  acreage  to'^e'^i  the 
worked,  or  the  minerals,  coals,  stones,  clay,  sand,  or  substances  gotten,  nature  of  a 
shall  not  be  taken  to  be  in  the  nature  of  a  fine  or  premium,  though  fine, 
the  effect  of  such  reservation  may  eventually  be  disadvantageous  to 
the  remainderman :  Provided  always,  that  in  ease  under  the  power  Interest  of 
of  leasing  hereinbefore  contained,  any  lease  shall  be  made  on  the  smrendermg 
surrender  of  a  former  lease  or  agreement  for  a  lease,  the  value  of  irr^^f™ 
the  lessee's  interest  under  such  surrendered  lease  or  agreement  may 
be  taken  into  account  in  fixing  the  terms  of  the  new  lease,  and  no 
lease  made  under  such  allowance  shall  be  considered  as  made  other- 
wise than  at  the  best  rent  within  the  meaning  of  this  my  will.    Amd  (3)  Power  to 
I  declare  that  the  said  trustees  or  trustee  may  grant  in  fee  or  upon  grant,  &o. 
lease  for  such  term  as  they  shall  think  fit,  any  right,  easement  or  easements. 
privilege  over,  under  or  in  respect  of  any  hereditaments  subject  to 
the  trusts  of  this  my  wiU,  or  may  release  or  qualify,  either  absolutely 
or  for  any  term  of  years,  any  right  or  easement  or  privilege  subsist- 
ing over,  under  or  in  respect  of  any  such  hereditaments  in  such 
manner  and  upon  such  terms  as  the  said  trustees  or  trustee  shall 
think  fit,  but  the  considerations  for  such  grants  and  leases,  so  far  as 
the  same  shall  be  in  the  nature  of  fines  or  premiums  or  other  con- 
sideration in  gross,  shall  be  applicable  as  monies  arising  under  the 
powers  of  sale  hereinbefore  contained.     And  I  declare  that  this  (4)  General 
present  power  may  be  exercised  either  separately  from  or  in  conjunc-  powers  of 
tion  with  or  in  aid  of  the  several  powers  of  sale  and  leasing  herein-  management. 
before  contained,  and  I  empower  my  said  trustees  or  trustee  to 
manage   or  superintend  the  management  of  and  to  let  upon  lease 
as  hereinbefore  authorized  or  from  year  to  year,  or  to  cultivate  my 
real  and  leasehold  estates,  and  to  cut  timber  and  underwood  from 
time  to  time  in  the  usual  course  for  sale  or  repairs  or  otherwise,  and 
to  erect,  pull  down  and  repair  houses  and  other  buildings  and  erec- 
tions, and  drain  or  otherwise  improve  all  or  any  of  the  said  premises, 
and  insure  houses,  buildings  and  other  property  against  loss  and 
damage  by  fire,  and  make  allowances  to  and  arrangements  with 
tenants  and  others,  and  accept  surrenders  of  leases  and  tenancies, 
and  generally  to  deal  with  the  premises  as  they  or  he  might  do  if 
they  or  he  were  or  was  the  absolute  beneficial  owners  or  owner 
thereof,  and  generally  to  make  out  of  the  income  or  capital  of  my 
real  and  personal  estate  any  outlay  which  such  trustees  or  trustee 
may  consider  proper  for  improvements,  repairs,  insurance,  caUs  on 
shares,  premiums  on  poUeies,   or  otherwise  for  the  benefit  or  in 
respect  of  my  real  or  personal  estate,  without  being  answerable  for 
any  loss  or  damage  which  may  happen  thereby. 
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No,  5.  Conveyance, — Exception  of  Mines  in,  ivitJiout  Disturbance 
of  Surface  in  any  tcaij. 

Excepting  and  always  reserving  out  of  these  presents,  and  the 
direction,  appointment,  grant  and  conveyance  hereby  made  unto  the 
said  X.  {grantor),  his  appointees,  heirs  and  assigns,  all  mines,  veins 
and  seams  of  coal,  cannel  and  ironstone,  and  other  mines  and  minerals 
lying  within  or  under  the  said  piece  of  land  hereby  appointed, 
granted  and  conveyed,  or  any  part  or  parts  thereof  respectively, 
with  full  liberty,  power  and  authority  for  the  said  X.,  his  ap- 
pointees, heirs  and  assigns,  and  his,  their  or  any  of  their  lessees, 
agents  and  workmen,  and  every  or  any  other  person  or  persons  by 
his,  their  or  any  of  their  order  or  permission,  at  any  time  or  times, 
and  from  time  to  time,  to  search  for,  get,  win,  take,  cart  and  carry 
away  the  same,  and  sell  and  convert  to  his  and  their  own  use  the 
said  excepted  mines,  veins  and  seams  of  coal,  cannel  and  ironstone 
and  other  mines  and  minerals,  or  any  of  them,  or  any  parts  or  part 
thereof,  at  pleasure,  and  to  do  all  things  necessary  for  effectuating 
aU  or  any  of  the  purposes  aforesaid,  but  without  entering  upon  the 
surface  of  the  said  lands  or  any  part  thereof,  and  so  as  not  to  dis- 
turb the  said  surface,  or  any  part  thereof,  by  or  in  consequence  of 
tinderground  workings. 


No.  6.  Conveyance, — Exception  of  Mines  in,  ivith  Disturbance  of 

Surface  othenoise  than  by  Subsidence. 

Except  and  reserving  unto  the  said  A.  B.,  his  heirs  and  assigns, 
aU.  and  every  the  mines,  veins,  strata  and  seams  of  copper,  lead, 
iron  and  coal,  unopened  as  well  as  opened,  in,  under  or  upon  the 
hereditaments  hereby  granted  and  assured,  with  full  and  free 
liberty  and  authority  for  the  said  A.  B.,  his  heirs  and  assigns,  and 
his  and  their  agents,  workmen  or  servants,  to  search  for,  work, 
take  and  carry  away  the  same  for  his  and  their  own  use  and 
benefit,  and  to  dig,  sink,  drive,  make  and  use  all  such  shafts,  pits, 
levels,  adits,  airgates,  watercoTU'ses  and  other  works  which  may  be 
required  for  winning  and  working  the  said  mines  and  minerals 
according  to  the  most  approved  practice  for  the  time  being  adopted 
in  similar  mines  in  the  same  district,  and  also  to  appropriate  and 
use  any  part  of  the  lands  hereby  granted  and  assured,  either  under- 
ground or  on  the  surface,  as  may  be  proper  as  well  for  depositing 
and  laying  down  the  said  minerals,  and  placing  and  heapiag  the 
waste,  refuse  and  rubbish  which  may  be  worked  along  vrith  them 
from  time  to  time,  as  for  washing  and  cleansing  any  of  the  said 
minerals,  and  for  effectually  separating  them  from  all  the  soil  and 
other  substances  mixed  with  them,  and  also  for  supplying  such 
mines  and  works  with  water  and  with  good  and  fresh  air,  or  for 
freeing  the  same  from  water  or  foul  air,  and  for  the  purposes  afore- 
said to  erect,  make  and  employ  all  such  fire,  steam,  water  or  other 
engines,  buildings,  workmen's  houses,  shops,  crushing  mOls,  sheds, 
hovels,  machinery  and  works  which  may  be  proper  and  reasonable, 
and  which  are  now  or  may  be  hereafter  used  for  similar  purposes, 
and  also  with  full  liberty  and  authority  to  construct  or  repair  and 
use  any  railroads  or  other  roa,ds  or  ways  which  may  be  reasonably 
required  for  the  effectual  working  and  management  of  the  said 
mines  and  works,  or  for  the  delivery  of  the  said  minerals :  Provided 
AiwATS,  that  all  such  minerals  which  shall  have  been  so  produced 
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shall  be  taken  away  from  the  lands  hereby  granted  and  assured 
within  a  reasonable  period  from  the  time  of  their  production :  Pro- 
vided Also,  that  the  said  A.  B.,  his  heirs  and  assigns,  shall  from 
time  to  time  make  compensation  in  money,  equal  to  three  times  the 
amount  of  ordiaary  compensation,  to  the  owners  and  occupiers  for 
the  time  being  of  the  said  lands  and  premises  hereby  granted  and 
assured,  in  respect  of  the  injuries  sustained  by  them  in  the  prosecu- 
tion of  the  mines  and  works  aforesaid,  whether  such  injuries  be  of 
a  permanent  or  of  a  temporary  nature ;  and  such  compensation  shall 
apply  as  well  to  all  buildings  erected  thereon  after  the  day  of  the 
date  of  these  presents  as  previously,  and  to  all  new  improvements 
of  the  surface  generally. 


No.  7.  Conveyance, — Exception  of  Mines  in,  ivith  Disturbance  of 
Surface  by  Subsidence,  as  well  as  by  User  of  Surface. 

[N.B. — Form  No.  6  above,  inserting  between  the  word  "district" 
and  the  words  "  and  also"  ia  the  twelfth  liae  the  words  following : 
"with  full  power  to  occasion  a  subsidence  of  the  surface,  if  such 
subsidence  should  result  or  arise  while  working  according  to  such 
approved  practice.""] 


No.  8.  Short  'Exception  of  Mines,  with  Disturbance  of  Surface  by 
Subsidence  only. 

Except  and  reserving  out  of  the  conveyance  hereby  made  all  the 
mines  and  minerals  whatsoever,  unopened  as  well  as  opened,  in  or 
under  the  hereditaments  hereby  assured,  vsdth  full  liberty  to  search 
for,  win,  work  and  carry  away  the  same,  by  means  of  outstroke  or 
underground  workings  only,  and  with  fuU  liberty  to  make  use  of  or 
employ  any  such  underground  workings  for  any  purposes  whatso- 
ever :  Peovided  AiwAXS,  that  reasonable  compensation  be  made 
from  time  to  time  for  aU  injuries  to  the  surface  and  buildings 
thereon,  or  to  either,  which  may  be  sustaiaed  by  the  owners  or 
occupiers  for  the  time  being  of  the  said  hereditaments  by  reason  of 
the  prosecution  of  the  mines  and  works  aforesaid. 

[N.B. — ^In  the  three  last  preceding  forms,  in  lieu  of  the  provision 
for  compensation  for  surface-damage  howsoever  arising,  a  provision 
may  be  inserted  negativing  and  excluding  the  right  to  such  com- 
pensation, if  the  contracting  parties  should  have  so  agreed.  Such 
a  provision  will  be  found  in  the  next  following  precedent.] 


No.  9.  Building  Lease,-^Exception  of  Mines  in,  mth  Right  to 
damage  Surface  by  Subsidence  only,  and  ivitJiout 
Liability  to  pay  Compensation. 

Except  and  reserved  out  of  this  demise  aU  mines,  seams,  beds 
and  veins  of  coal  and  cannel,  and  other  mines,  minerals,  mineral 
substances  and  quarries  lying  under  the  said  demised  land,  with 
full  power  and  free  liberly  to  and  for  the  lessor,  and  all  and  every 
or  any  person  or  persons  whomsoever  claiming  or  to  claim  from  or 
under  biTn  or  the  said  X.  deceased  \testator~\,  or  any  of  his  ancestors 
(whether  by  virtue  of  the  wiU  of  the  said  X.  deceased,  or  of  any 


800  APPENDIX   I. — PKECEDENTS   IN   CONVEYANCING. 

lease  or  assurance  or  agreement,  or  leases  or  assurances  or  agree- 
ments, whatsoever,  made  by  him  or  by  the  said  X.  deceased,  or  any 
of  his  ancestors,  or  in  any  other  lawful  manner  whatsoever),  and 
his  and  their  lessees,  tenants,  stewards,  bailiffs,  workmen  and 
others,  by  his  and  their  authority,  at  aU  times  henceforth  during 
the  continuance  of  this  demise,  at  his  or  their  pleasure,  but  without 
entering  upon  the  surface  of  the  said  demised  land,  except  under 
powers  already  conferred  or  agreed  to  be  given  in  or  by  any  lease, 
or  assurance,  or  agreement  already  made  or  subsisting,  to  get,  win, 
carry  away,  sell  and  dispose  of  the  said  coal  and  cannel,  and  other 
mines,  minerals,  mineral  substances  and  quarries,  and  every  or  any 
part  thereof  respectively,  either  alone  or  together,  with  any  coal, 
cannel  and  other  mines,  minerals,  miaeral  substances  and  quarries 
within  or  under  any  adjacent  or  other  lands,  and  either  with  or 
without  leaving  support  to  the  surface,  and  whether  the  surface  or 
any  buildings  thereon  for  the  time  being  may  or  may  not  be 
thereby  lowered  or  depressed,  or  injured  in  anywise,  and  without 
any  liability  whatever  to  make  compensation  for  any  injury  to  the 
surface,  or  to  any  buildings  thereon  for  the  time  being. 


No.  10.  Agreement, — General  Form  of,  for  Lease  of  Mines. 

Memoeaiidtim:  of  agreement,  made  the  23rd  day  of  January,  18     , 
between  (lessor)  of  the  one  part,  and  (lessee)  of  the  other  part. 

The  said  (lessor),  for  himself,  Ms  heirs  and  assigns,  in  considera- 
tion of  the  rent,  reservations,  stipulations  and  agreements  herein- 
after contained  on  the  part  of  the  said  (lessee),  his  executors, 
administrators  and  assigns,  to  be  paid  and  performed,  doth  hereby 
contract  and  agree  with  the  said  (lessee),  his  executors,  administra- 
tors, and  assigns,  that  he  the  said  (lessor),  his  heirs  or  assigns,  shall 
and  will  [with  the  consent  and  approbation  of  such  parties  as  shall 
be  necessary]  on  or  before  the  7th  day  of  August  now  next  ensuing, 
or  at  any  time  afterwards,  upon  the  request  in  writing  of  the  said 
(lessee),  his  executors,  administrators  or  assigns,  grant  and  deliver 
unto  the  said  (lessee),  his  executors,  administrators  or  assigns,  a 
good  and  valid  demise  or  lease  of  ail,  &c.  [The parcels,  habendum 
Covenants  by  and  reddendum  may  he  in  the  forms  usually  contained  in  leases'X :  And 
the  lessee.  ^jjg  g^i^  (lessee),  for  himself,  his  heirs,  executors  and  administrators, 
doth  hereby  covenant  and  agree,  with  the  said  (lessor),  his  heirs  and 
assigns,  that  he  the  said  (lessee),  his  executors,  administrators  and 
assigns,  shall  and  will  accept  the  said  demise  or  lease  when  so 
granted  as  aforesaid,  and  execute  a  counterpart  thereof,  when 
required  by  the  said  (lessor),  his  heirs  or  assigns,  and  pay  one-haK 
of  the  costs  and  charges  attending  the  preparation  and  execution,  as 
well  of  such  lease  and  counterpart  as  of  this  present  agreement  and 
duplicate  hereof:  Amd  it  is  hereby  declared  and  agreed,  that  there 
shall  be  contained  in  the  said  lease  the  following  covenants,  pro- 
visoes and  agreements  on  the  part  of  the  said  (lessee),  his  executors, 
administrators  and  assigns,  that  is  to  say,  &c.  \_Here  insert  the  clauses 
applicable  to  the  particular  description  of  lease  intended  to  be  granted, 
including  the  clause  of  re-entry,  or  a  concise  and  accurate  summary  of 
them,  and  including  also  a  right  in  lessor  to  purchase  the  machinery 
and  mining  implements  generally,  or  any  portion  thereof  without  pur- 
chasing the  rest.  If  the  lessor  is  the  owner  of  a  large  mining  district, 
and  is  in  the  habit  of  granting  leases  according  to  a  regular  system,  it 
may  often  le  sufficient  to  dispense  with  muny  or  all  of  these  clauses, 
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except  where  they  may  require  to  he  varied  hy  particular  Stipulation, 
and  merely  to  express  that"]  "  The  said  lease  shall  contain  all  such 
other  covenants,  clauses,  provisoes  and  agreements  on  the  part  of 
the  said  (lessee),  his  executors,  administrators  and  assigns,  as  are 
usually  inserted  in  leases  of  a  like  nature  now  granted  of  the  mines 
of  the  said  (lessor),  within  the  said  manor"  [/«  like  manner  refer- 
ence may  be  made  to  the  usage  of  a  district~\ :  And  it  is  hereby  further  Covenants  by- 
agreed  and  declared,  that  the  said  lease  shaU.  contain  on  the  part  of  the  lessor. 
the  said  (lessor),  his  heirs  and  assigns,  proper  covenants  for  title, 
for  quiet  enjoyment,  and  for  further  assurance ;  and  also  that  it 
'  shall  be  la^wiul  for  the  said  (lessee),  his  executors,  administrators 
and  assigns,  upon  pajonent  and  performance  of  the  rents,  covenants 
and  agreements  on  his  and  their  part  hereinbefore  mentioned  or 
referred  to,  to  remove  and  take  away -within  twelve  months  after  the 
determination  of  the  said  term  all  the  machinery,  implements  of 
mining  and  other  materials  ueedf or  the  purposes  aforesaid,  and  legally 
removable  by  a  tenant,  unless  the  same  shall  have  been  purchased 
by  the  said  (lessor),  his  heirs  or  assigns :  Peovtded  always,  and  it  Pro-riso  for 
is  hereby  further  declared  and  agreed,  that  untU  such  lease  shall  be  re-entry. 
so  granted  as  aforesaid,  the  said  (lessee),  his  executors,  administra- 
tors and  assigns,  shall  enter  upon,  work  and  occupy  the  said  mine 
or  vein  and  premises  hereby  agreed  to  be  demised,  subject  to  the 
covenants,  reservations,  provisoes  and  agreemen-fcs  hereinbefore 
mentioned  or  referred  to  on  his  or  their  parts  to  be  paid  and  per- 
formed, as  fully  as  if  such  lease  had  been  actually  executed  and 
accepted,  but  that  in  case  the  said  (lessee),  his  executors,  administra- 
tors or  assigns,  shall  not  from  time  to  time  observe  and  perform 
such  covenants,  reservations,  provisoes  and  agreements,  then  it  shall 
be  la-wful  for  the  said  (lessor),  his  heirs  and  assigns,  to  re-enter  into 
and  upon  the  said  mine  or  vein  and  premises  hereby  agreed  to  be 
demised,  and  the  same  to  repossess  and  enjoy  as  in  his  and  their 
former  estate,  freed  and  discharged  from  this  present  agreement, 
and  all  actions,  suits,  claims  and  demands  whatsoever  in  respect 
thereof;  and  all  the  estate  or  interest  hereby  agreed  to  be  granted 
to  the  said  (lessee),  his  executors,  administrators  or  assigns,  shall 
absolutely  cease  and  determine,  both  at  law  and  in  equity,  but 
without  prejudice  to  any  legal  or  equitable  remedies  which  may 
accrue  to  the  said  (lessor),  his  heirs  and  assigns,  by  reason  of  the 
non-observance  or  non-performance  of  any  of  the  covenants,  pro- 
visoes and  agreements  herein  contained,  either  before  or  after  such 
determination.    In  -witness,  &c. 


No.  11.  Agreement  demising  Eight  to  search  for  Coal,  and  if  found 
to  work  and  loin  same  ;  with  Option  to  take  Lease  thereof. 

Am  Aqeeement  made  .this day  of ,  Between  A.  B.  &c. 

and  C.  D.  &c.,  of  the  one  part,  and  E.  P.  &c.  and  Gr.  H.  &c.  (who 
are  hereinafter  referred  to  as  "  the  said  intended  lessees"  wherever 
that  expression  is  hereinafter  used,  and  which  expression  shallalso 
be  construed  to  include  the  executors,  administrators  and  permitted 
assigns  of  the  said  E.  E.  and  G.  H.,  unless  the  context  shall  exclude 
such  construction)  of  the  other  part :  "Whereby  the  said  A.  B.  and 
0.  D.  in  consideration  of  the  rents,  reservations  and  agreements  here- 
inafter reserved  and, contained,  and  by  or  on  the  part  of  the  said 
intended  lessees  to  be  paid  and  performed  do  and  each  of  them  doth 
agree  -with  the  said  intended  lessees  in  manner  following,  that  is  to 
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Demise  of 
right  to  bore, 
Bearoh  for, 
&o.  coal,  and 
to  dig  for  and 
■work  same. 
Witli  inci- 
dental rights. 


Reservation 
of  dead  or 
certain  rent. 


Making  up 
short  -work- 
ings. 

Eeservation 
of  tonnage  or 
uncertain 
rent. 

Payment  of 
rents  and  of 
taxes. 


Compensation 
for  surface 


damage. 


Fencing  pits, 
&c. 


say.  That  they  the  said  intended  lessees  shall  have  full  and  free 
liberty,  licence,  power  and  authority,  by  themselves,  their  agents, 
servants  and  workmen,  at  all  times  within  the  period  of  six  years 

from  the day  of and  without  hindrance  or  molestation 

from  the  said  A.  B.  and  C.  D.,  their  heirs  or  assigns,  or  any  person 
claiming  under  them,  or  either  or  any  of  them,  to  bore,  dig  and 
search  for,  win,  work  and  carry  away  all  mines,  beds,  bands  or 
seams  of  coal  belonging  to  the  said  A.  B.  and  0.  D.,  whether  opened 
or  unopened,  lying  and  being  within,  under  or  throughout  all 
those,  &e.  \_2>arcels']  :  And  for  that  purpose  to  dig,  sink,  drive  and 
make  pits,  shafts,  drifts,  headways,  levels,  places,  hedges  and' 
sluices,  and  to  make,  erect  and  lay  down  engines  and  machinery, 
waggon-ways,  steaths,  banks,  sheds  and  storehouses,  and  to  do  all 
other  things  necessary  or  convenient  as  well  for  working  the  said 
mines  as  for  disposing  of  the  produce  thereof,  and  for  carrying  off 
and  removing  all  the  water,  rubbish  and  other  annoyances  and 
troubles  from  the  works,  and  for  the  accommodation  of  the  persons 
employed  therein  :  And  to  take,  cart  and  cajry  away  the  said  coal 
at  their  own  will  and  pleasure  :  And  also  to  have  liberty  of  access, 
ingress,  egress,  regress  and  passage  at  all  times  during  the  said 
term  for  them  the  said  intended  lessees  and  their  servants  or  work- 
men, with  or  without  horses  and  other  animals  and  carriages  and 
materials  of  all  kinds  as  they  shall  think  proper :  And  the  said 
intended  lessees  for  themselves,  their  executors  and  administrators 
agree  with  the  said  A.  B.  and  0.  D.,  their  heirs  and  assigns,  that 
they  the  said  intended  lessees  shall  pay  unto  the  said  A.  B.  and  C.  D., 
their  heirs  or  assigns,  for  the  term  aforesaid,  the  yearly  dead  rent  or 

rent  certain  of  & per  annum  (they  being  at  liberty  to  sink, 

win  and  carry  away  in  respect  of  the  said  dead  rent  or  rent  certain 
an  equivalent  number  of  tons  of  coal  the  produce  of  the  said  beds, 
bands  or  seams  of  coal,  reckoning  each  ton  of  coals  the  produce  of 
the  mines,  beds,  bands  or  seams  of  coal  so  wrought,  won  and  carried 

away  at  and  after  the  rate  of per  ton  of  coals,  with  power  to 

make  up  short  workings  which  may  arise  during  the  first years 

of  the  said  term  before  the  expiration  of  the  said  term  but  not 

afterwards)  :  Akd  also  the  tonnage  rent  or  sum  of for  every  ton 

of  coal  which  shall  be  so  won,  wrought  and  carried  away  over  and 
above  the  respective  quantities  which  it  shall  be  lawful  to  work 
for  in  respect  of  the  said  rent  certain  or  dead  rent,  such  rent  to  be 
calculated  on  all  coals  conveyed  away,  sold  or  disposed  of :  And 
together  with  the  aforesaid  dead  rent  to  be  paid  free  from  all  rates 
and  taxes  (except  landlord's  property  tax),  by  half-yearly  payments 

on  the day  of and  the day  of in  each  year, 

each  ton  to  consist  of  twenty-one  hundredweight  of  one  hundred 
and  twelve  pounds  avoirdupois:  And  that  they  the  said  intended 
lessees  shall  and  will  make  and  pay  reasonable  satisfaction  and 
compensation  for  aU  damage  or  injury  which  shall  or  may  be  done 
or  occasioned  in,  about  or  in  consequence  of  the  exercise  of  the 
mining  or  other  powers  by  these  presents  made  exerciseable,  or  any 
of  them  to  the  said  A.  B.  and  C.  D.,  or  other  the.  other  persons, 
body,  or  bodies  politic,  corporate,  or  collegiate,  sustaining  such 
damage  or  injury,  and  shall  and  wiU  indenmify  and  save  harmless 
the  said  A.  B.  and  0.  D.,  their  heirs,  executors,  administrators 
and  assigns,  against  all  claims  to  be  made  by  third  parties  in  respect 
of  any  such  damage  or  injury :  And  shall  and  wiU  fence  and  pro- 
tect all  waggon-ways,  pits,  shafts,  drifts  and  other  openings  made 
or  used  by  virtue  hereof :  And  keep  the  mines  properly  drained 
and  cleansed  of  water,  foul  air,  or  other  annoyances  arising  therein : 
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Ajtd  shall  not  fill  up  any  shaft,  drift,  level,  or  cross-cut  without  the  Maintaining 

consent  in  writing  of  the  said  A.  B.  and  0.  D.,  or  their  viewer  or  ^liafts,  levelsj 

agent,  nor  do  any  wilful  or  negligent  act,  matter  or  thing  which  *'^" 

may  bring  any  creep  or  thrust  upon  the  aircourses  or  watercourses, 

but  shall  keep  the  levels  and  drifts  open,  and  the  staples  for  air 

clear  and  in  good  condition,  and  generally  shall  and  will  siak  and 

manage  the  mines  regularly  and  according  to  the  rules  by  practice 

of  good  mining,  and  without  unnecessary  waste,  and  under  the 

control  and  to  the  satisfaction  of  the  viewer  or  agent  for  the  time 

being  of  the  said  A.  B.  and  C.  D.,  their  heirs  or  assigns  :  And  keep,  Aoooimts. 

to  have  forthcoming  at  the  office  attached  to  the  mines,  accounts 

and  complete  plans  of  the  mines,  And  shall  and  wiH  keep  books  of 

account  of  all  coals  wrought  and  led  away,    distinguishing  the 

several  particulars  necessary  for  the  calculation  of  the  rents  payable 

by  virtue  of  these  presents,  And  shall  make  and  deliver  gratis  to 

the  said  A.  B.  and  C.  D.,  their  heirs  or  assigns  on  the day 

of  and  the day  of in  each  year  of  the  said  term, 

or  within  seven  days  thereafter,    a  correct  copy  signed    by  the 
viewer  or  agent  of  them  the  said  intended  lessees  of  the  ton- 
nage accounts  of  the  said  mines.  And  shaU  permit  the  said  A.  B.  Inspection. 
and  0.  D.,  or  their  agent,  to  examine  and  peruse,  and  at  their 
own  expense  to  make  copies  of  or  extracts  from,  the  plans  and 
books  so  to  be  kept,  and  to  take  an  account  in  writing  of  all  coal 
which  shall  be  worked  out  of  the  aforesaid  premises  :  And  that  all  Dimeneions 
baskets,  tubs,  boxes,  and  waggons  used  by  the  said  intended  lessees  °^  *°^^'  '^''■ 
in  bringing  to  bank  and  leading  away  the  coals  gotten  from  the 
said  coal-mines  shall  be  of  uniform  and  certain  and  known  size  and 
gauge,  and  shall  not  be  altered  without  notice  to  the  said  A.  B. 
and  0.  D.,  their  heirs  or  assigns,  or  their  agent,  of  the  intended 
alteration,  which  shall  only  be  made  at  the  commencement  of  a 
half-year  :  And  that  the  said  A.  B.  and  0.  D.,  their  heirs  or  assigns,  Measnre- 
or  their'  agents,  may  measure  and  weigh  all  baskets,  tubs,  boxes,  '^™*^/'^ 
and  waggons  so  used,  and  if  they  are  found  to  contain  more  than         ' 
the  acknowledged  and  specified  quantity  may  stop  the  excess,  which 
shall  be  accounted  for  in  respect  of  one  calendar  month  past  or 
since  the  then  last  measuring  or  weighing  as  aforesaid ;  and  that  Weighings, 
they  the  said  intended  lessees  shall  provide   a  proper  weighing 
machine  at  each  pit,  and  permit  the  same  to  be  used  by  the  said 
A.  B.  and  CD.,  their  heirs  or  assigns  and  their  agents  or  servants 
for  the  weighing  of  the  said  coals :  And  shall  and  wiU.  enable  the  Surveys, 
said  A.  B.  and  C.  D.,  their  heirs  or  assigns,  or  their  agents,  and  any 
persons  employed  by  them  or  any  of  them,  to  enter  all  buildings  and 
to  descend,  view,  and  minutely  examine  and  survey  the  mines  at 
any  time  during  the  said  term,  and  agaia  to  ascend,  and  shall  cause 
two  or  more  workmen  who  have  a  knowledge  of  the  workings  to 
assist  ia  the  survey  :  And  shaU  not  nor  wOl  assign  over  or  underlet  Not  to  assign 
to   or  permit  the  use  of  the  said  coal-mines  and  works,    or  any  or  imderlet. 
of  them,  by  any  other  person  or  persons  whomsoever,  without  the 
Heence  of  the  said  A.  B.  and  C.  D.  in  writing  first  obtained :  And  Pro-visiona  for 
shall  leave  the  mines  in  good  repair  on  the  determination  of  the  leavmg 
said  term,  unless  prevented  by  unavoidable  creeps  or  accidents,  or  ^^^ation  of 
unless  the  works  shall  have  been  abandoned  with  the  consent  in  term, 
writiag  of  the  said  A.  B.  and  C.  D.  (save  that  they  the  said  intended 
lessees,  their  executors  and  administrators  may  remove  aU  gins, 
engines,  trains,  rolleys,  waggons,  baskets,  boxes,  tubs,  ropes  and 
machinery,  iron  plates,  rails  and  chaifis,  sleepers  and  rollers,  and 
all  movable  coUiery  stock  or  plant,  chattels  and  utensils,  subject 
nevertheless  to  the  right  of  the  said  A.  B.  and  0.  D.,  their  heirs  or 
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assigns,  of  purchasing  the  same  at  a  valuation  as  hereinafter 
Restoration  mentioned) ;  and  shall  and  will  within  six  calendar  months  after  the 
0  surface.  determination  of  the  said  term  effectually  restore  the  surface  of  the 
said  lands  and  aU  buildings  thereon  now  or  hereafter  to  be  erected, 
which  shaE  have  been  damaged  in  the  exercise  of  the  powers 
Lessors'  op-  aforesaid :  Ajro  that  the  said  A.  B.  and  C.  D.,  their  heirs  or  assigns 
tion  to  pm--  gjiall  have  the  option  of  purchasing  the  plant  at  a  valuation,  the 
chase  plant,  amount  in  case  of  dispute  to  be  settled  by  arbitration :  AuD  the 
Q-rant  of  said  A.  B.  and  0.  D.  do  further  agree  that  in  case  the  said  intended 

nght  to  lease,  lessees,  their  executors  or  administrators,  shall  at  any  time  before 

the  end  of  the  said  term  of years  apply  for  a  lease  of  the  said 

mines  and  premises  for  the  purpose  of  getting  and  raising  the  said 
coal,  such  lease  (securing  to  the  said  intended  lessees  the  powers  and 
privileges,  and  being  subject  to  the  rents,  payments,  and  conditions 
hereinbefore  contained,  and  such  further  conditions  as  are  usual 
and  proper  in  leases  of  mines  of  the  like  description  in  the  same 
district  as  the  mines  therein  comprised  and  as  may  be  then  agreed 
to,  and  all  other  usual  and  proper  conditions)  shall  be  granted  to 
the  said  intended  lessees,  their  executors  and  administrators,  alone 
or  jointly  with  such  responsible  persons  to  be  named  by  them  as 
the  said  A.  B.  and  C.  D.,  their  heirs  or  assigns  may  think  fit,  for 

the  term  of  years  from  the  date  of  such  application,  and 

determinable  by  six  months'  notice  in  writing  from  the  lessees  to 
the  lessors,  expiring  at  the  end  of  any  year  of  such  term,  the  costs 
of  preparing  and  executing  such  lease  and  of  these  presents  to  be 
paid  by  the  said  intended  lessees.    In  witness,  &c. 


No.  12.  Short  Agreement  hj  an  Agent  to  authorize  a  Trial  for  a 
short  Period. 
Memoeandtjm  that  A.  B.,  of,  &c.,  on  the  behalf  of  the  Duke  of  C, 
doth  hereby  agree  to  give  full,  exclusive  and  irrevocable  license 
and  authority  to  W.  0.  and  W.  B.  for  twelve  months  now  next 
ensuing  to  work  and  pursue  aU  that  vein,  or  part  of  a  vein,  situate 
in  an  allotment  or  plot  of  ground  on  Bla^  Fell,  now  in  the 
occupation  of  T.  B.,  for  the  space  of  one  thousand  two  hundred 
yards  in  length  and  twenty-five  yards  in  breadth,  commencing  at  a 
point  now  marked  out  and  distant  about  one  hundred  and  twenty- 
five  yards  from  the  east  wall  of  the  said  allotment,  and  from  thence 
extending  eastward;  and  also  to  work  and  pursue  within  the 
limits  aforesaid  any  other  veins  or  parts  of  veins  which  may  be 
discovered  or  intersected,  except  such  parts  thereof  as  may  be  then 
previously  demised  or  authorized  to  be  worked,  upon  the  following 
terms  (that  is  to  say).  That  such  trial  or  search  shall  be  coiomenced 
within  a  month  from  the  date  hereof,  and  be  thenceforth  proceeded 
with  regularly  by  at  least  two  able  and  sufiacient  miners  daUy, 
upon  the  average  of  the  whole  period ;  that  the  said  W.  0.  and 
W.  B.,  or  their  agent,  shall  at  aU  times  give  a  correct  account  of 
the  state  of  such  trial  to  the  said  {agent),  or  to  other  agents  of  the 
said  duke,  when  thereto  required;  that  one  fuE  ninth  part  or  share 
of  an  the  lead  or  other  ore  produced,  well  washed  and  fit  for 
smelting,  shaQ  be  regularly  rendered  to  the  said  duke  or  his  agents  • 
that  aU  the  ore  produced  which  shall  belong  to  other  persons  shall 
be  whoUy  rendered  to  such  persons  in  its  natural  and  unwashed 
state;  that  m  aU  other  respects  the  usual  terms  and  conditions 
contained  in  leases  granted  by  the  said  duke  in  the  same  manor 
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be  observed  and  kept  by  the  said  W.  C.  and  W.  B. ;  and  that  upon 
non-observance  of  any  of  the  above  terms  this  agreement  shall  be 

absolutely  void  and  forfeited.     As  witness  our  hands  this  

day  of ,  18 — . 


No.  13.  Demise  of  Bight  to  Search  for  Iron-ore,  ivith  Power  to 
extend  Demise,  and  Right  to  take  a  Lease  in  case  of 
successful  Searching.     \_Ulverstone  District.'] 

Memorandtjm  of  Aoeeement  made  this day  of ,  18 — , 

Between  A.  B.  &c.,  of  the  one  part,  and  C.  D.,  E.  P.  and  Gr.  H. 
&c.  of  the  other  part. 

The  said  A.  B.  agrees  to  grant  license  and  permission  to  the  said  Eight  to 
C.  D.,  E.  E.  and  G.  H.  for  one  year  from  the  date  hereof  to  search  ^^^^f"  ^°'  """^ 
for  and  work  all  veins  and  mines  of  iron-ore  already  opened  or 

unopened  lying  and  being  within  or  under  the  lands  coloured 

on  the  plan  hereunto  annexed,  with  full  and  free  liberty  to  open, 
sink,  dig,  draw,  make  and  work  any  pits,  shafts,  levels,  drifts,  air- 
courses  or  watercourses,  roads  or  ways  in  or  upon  the  said  lands 
which  may  be  necessary  for  the  purpose  of  searching  for,  winning 
and  working  the  veins  and  mines  of  iron-ore  found  therein. 

Also  the  like  power  and  authority  to  erect  steam  and  water  or  Incidental 
other  engines  and  machines,  engine-houses  and  other  buildings  "S'^™- 
necessary  for  the  purpose  of  winning  and  working  the  same. 

The  said  0.  D.,  E.  E.  and  G-  H.  agree  to  make  or  pay  all  reasonable  Compensation 
compensation  for  surface  or  other  injury  that  any  person  or  persons  ^^^^'^^ 
may  be  entitled  to  by  reason  of  the  carrying  on  and  management  of 
the  said  works,  the  amount  of  such  compensation  in  case  of  dispute 
to  be  ascertained  by  arbitration  in  the  usual  way. 

And  also  to  pay  to  the  said  A.  B.  the  sum  of  £ upon  or  before  Reservation 

entering  the  said  land,  and  the  sum  of  £ as  soon  as  they  shall  tain^andlm- 

find  iron-ore.  certain. 

And  also  to  pay  to  the  said  A.  B.  the  sima  of for  every 

2240  lbs.  of  iron-ore  which  may  be  raised  and  gotten  and  sold, 

such  payments  to  be  made  half-yearly  on  the day  of and 

day  of next. 

And  also  in  the  first  week  of  each  month  to  furnish  the  said  A.  B.  Aooounts. 
with  a  correct  and  proper  account  of  the  ore  raised  by  them  in  the 
month  last  preceding. 

The  said  0.  D.,  E.  P.  and  G.  H.  shaU  forthwith  make  or  cause  to  Efficient 
be  made  all  active  and  proper  searches  and  trials  for  such  iron-ore,  ^^^^^  ^^' 
and  on  such  works  shaU.  keep  not  less  than  two  able-bodied  and  ex- 
perienced miners  constantly  employed  in  all  working  time  (unless 
prevented  by  am  influx  of  water,  impure  air,  or  some  other  unavoidable 
occurrence),  and  shall  pursue  and  work  all  veins  and  branches  of  veins 
of  iron-ore  which  may  be  discovered  in  a  regular  and  efB.eient  man- 
ner according  to  the  most  approved  system  of  mining. 

And  in  case  the  said  0.  D.,  E.  E.  and  G.  H.  shaU  be  successful  in  ?i&^*  *°  ^^^ 
their  searches  for  iron-ore  and  shall  apply  to  the  said  A.  B.  for  a  ^e^cess  ia 
lease  of  the  mines  of  iron-ore  in  and  under  the  said  lands,  the  said 

A.  B.  agrees  to  grant  a  lease  thereof  for  a  term  not  exceeding 

years  in  accordance  with  the  terms  of  this  agreement,  but  with  a 
reserved  minimum  rent  of  £ per  annum. 

And  eubther,  the  said  C.  D.,  E.  E.  and  G.  H.  or  any  of  them  will  No  assign- 
not,  during  the  continuance  of  this  agreement,  grant  or  assign  over  ^eat  or  _ 
these  presents  or  the  said  iron-ore  and  premises  hereby  granted  or  ^^o'l      ? 

sent. 
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lUglit  of  ex- 
tension. 


any  part  thereof  or  Lis  or  their  interest  therein  by  virtue  of  this 
agreement  to  any  person  or  persons  whomsoever  without  the  con- 
sent in  -vrnting  of  the  said  A.  B.  for  that  purpose  first  had  and 
ohtained. 

Ahd  niRTHEE,  the  said  A.  B.  shall  at  the  expiration  of  twelve 
months  from  the  date  hereof  extend  this  license  or  permission, 
if  requested  so  to  do  hy  the  said  C.  D.,  E.  F.  and  Q.  H.    In 

WITNESS,  &C. 


Hecitals. 


Testatum. 


Parcels. 


Habendum. 
Eeservation 
of  rents  cer- 
tain and  un- 
certain. 


Making  up 
short  ■work- 
ings. 


Payment  of 
rents  and 
taxes. 

Efficient 
working. 


No.  14.  Iron-ore, — Demise  of,  in  pursuance  of  Clause  in  preceding 

Agreement  to  grant  Lease  in  case  of  successful  Search 

for  Ore. 

This  Inbentuee   made  the  day  of  ,  18 — ,  Between 

A.  B.  &c.  of  the  first  part,  0.  D.,  E.  E.  and  G.  H.  &c.  of  the 
second  part,  and  E.  and  L.  of  the  third  part.  Whereas  [recite 
the  memorandum  of  agreement  for  one  year  with  right  to  exten- 
sion and  lease  as  in  last  preceding  forni].  And  wheebas  [recite 
any  extension  of  agreement'].  Aitd  wheeeas  the  said  0.  D.,  E.  E. 
and  G.  H.  have  requested  that  the  said  lease  may  be  granted  to 
the  said  K.  and  L.  Now  this  Inhentueb  witnesseth  that  in  con- 
sideration, &c.,  SHE  the  said  A.  B.,  at  the  request  and  by  the 
direction  of  the  said  0.  D.,  E.  E.  and  G.  H.,  testified,  &c..  Doth 
hereby  grant  and  demise  all  and  singular  [parcels'],  together  with 
full  and  free  liberty  to  open,  sink,  &c.  pits,  &c.,  and  also  to  build, 
erect  and  set  up,  or  re-build  or  re-erect  uj)on  the  said  lands  any 

steam  engines,  &c..  To  have  aitd  to  hold,  &o.  for  the  term  of 

years,  to  be  computed  from,  &c..  Yielding  and  paying  unto  the 

said  A.  B.  &c.  the  clear  yearly  rent  of  & ,  and  also  yielding 

AND  PAYING  unto  the  said  A.  B.  &c.  the  further  rent  or  royalty  of 
— 5.  — d.  for  every  ton  of  2240  lbs.  avoirdupois  of  iron-ore  raised  or 
gotten  out  of  the  said  lands  during  the  said  term  over  and  above  the 

quantity  of tons.  Peovxded  always,  and  it  is  hereby  covenanted 

and  agreed  between  the  said  parties  hereto,  that  if  in  any  one  year  of 
the  said  term  the  royalty  hereinbefore  reserved  and  made  payable  in 
respect  of  the  said  mines  and  minerals  hereby  demised  shall  not 
amount  in  the  whole  to  the  said  sum  of  £ ,  and  if  in  any  suc- 
ceeding year  or  years  of  the  said  term  (not  being  further  removed 
than  seven  years)  the  said  royalty  shall  amount  to  a  greater  sum 

than  the  said  sum.  of  £ in  the  whole,  the  lessees  shall  be  allowed 

in  every  such  succeeding  year  to  deduct  from  the  excess  of  such 

royalty  over  and  above  the  said  sum  of  £ the  amount  by  which 

the  same  royalties  were  in  any  of  such  former  years  respectively  less 
than  the  said  sum  of  £ ,  so  far  as  the  excess  in  any  such  succeed- 
ing year  will  go  or  extend  to  make  up  the  deficiency  in  any  such 
former  year  as  aforesaid.  [Payment  of  rents  without  deduction 
{except  landlord's  property  tax)  on  specified  half-yearly  days  and 
covenants  hy  lessees  to  pay  same,  and  also  all  taxes,  Sfc.~\  And  also 
shall  and  will  at  aU  times  during  the  continuance  of  this  demise 
work  the  said  mines,  veins,  beds  and  seams  of  iron-ore  in  a  work- 
manlike and  effectual  maimer,  with  the  utmost  vigilance  and  atten- 
tion to  the  interest,  profit  and  advantage  of  the  said  A.  B.,  &c., 
according  to  the  best  and  most  improved  mode  of  carrying  on  works 
of  a  similar  description  in  the  neighbourhood,  and  to  that  end  shall 

and  wUl  keep  not  less  than able-bodied  experienced  miners 

constantly  employed  in  aU  working  time  upon  the  said  mines  and 


DEMISE   OF   IRON-ORE.  807 

works,  imless  prevented  by  an  influx  of  water,  impure  air  or  some 
unavoidable   occurrence  [and  maintain    engines  to   drain  and  also  Drain 
effectually  drain  worlts'];  AND  Also  shall  and  will  preserve  a  due  "works. 
level  in  the  watercourses  and  drains,  and  keep  and  leave  all  the  Maintain  air- 
airways  belonging  to  the  said  works  in  a  good  open  condition,  Ann  ^^y^'  ^''• 
Also  shall  and  will  leave  sufficient  supporters  to  the  levels  and  drifts 
within  the  said  mines  or  the  shafts  thereof  so  as  to  keep  the  said 
mines  in  a  proper  condition  for  working  at  all  time  during  the  said 
term  or  until  the  minerals  in  such  levels  or  drifts  are  worked  out. 
Amd  axso  shall  not  nor  will  work  or  get  any  minerals  or  interfere 
with  the  substrata  Tinder  [certain  specified  buildings'].     Airo  also  Not  to  work 
[rights  of  A.  B.,  Sfc.  io  descend  and  inspect  pits,  ^c.J.     Ahd  Also  under  parti- 
[erecf  weighing  machines,  Sfc,  keep  proper  iooks,  Sfc.  showing  works,  "^^^  ^^^^■ 
and  give  copies,   Sfc.  to  A.  B.,  ^c.      And  also  verify  {if  required)  Inspection, 
hy  statutory  declaration,   and  will  keep  books,  Sfc.  safe,  and  deliver  J""?'™^' 
up  at  expiration  of  term  all  plans,  ^c.~\.     Amo  Also  shall  and  will  ' 

at  their  own  costs  and  charges  fill  up  and  level  aU.  the  pits  and  ^B^pngnp 
trenches  that  shall  be  made  and  dug  by  them  ia  or  upon  the  said  ^    ' 
lands  for  the  purpose  of  working,  getting  and  raising  the.  said  iron- 
ore  as  soon  as  the  same  shall  cease  to  be  used:  Peovidbd  that  no 
pit  shall  be  filled  up  until  after  fourteen  days'  notice  of  such  in- 
tended filling  up  shaU.  have  been  given  to  the  said  A.  B.  &o.,  or  his 
or  their  agent,  and  also  [maintain  the  works] ;  and  also  shall  not  Eestoring 
nor  will  cover  over  or  bury  any  meat  earth  or  soU  upon  any  of  the  surface  to 
said  lands,  but  shall  and  will  at  the  expiration  of  the  said  term  or  agrio"lt"^al 
within  three  calendar  months  thereafter  restore  the  said  lands  or 
such  parts  or  part  thereof  as  shall  from  time  to  time  be  damaged  in 
carrying  on  the  said  works  to  a  state  fit  for  agriculture,  and  also 
shall  and  will   [make    compensation  to  tenants,  Sfc.  and  indemnify 
lessor,  8j-c.  against  same,  ^c.];  ajstd  also  will  pay  to  the  said  A.  B.,  Compensa- 
&o.  double  the  value  for  agricultural  purposes  of  all  such  portions  tion  for  sur- 
of  the  said  lands  as  the  lessees  may  be  unable  to  restore  and  render  ^^"^  damage, 
fit  again  for  agricultural  purposes;  and  also  [not  assign  or  underlet  No  assign- 
without  consent,  but  deliver  up,  Sfo. ;  rights  of  distress  in  case  rent  ment,  &o. 
unpaid  for  twenty-eight  days] :  Provided   aiso,  and  it  is  hereby  ■'"™°°-*  '^°'°-- 
expressly  agreed  and  declared  by  and  between  the  parties  hereto, 
that  in  case  the  said  several  rovalties,  rents  or  sums  of  monev  herebv  ^7^^^ 
reserved  and  made  payable  or  any  of  them,  or  any  part  thereof 
respectively,  shall  not  be  rendered  or  paid  for  the  space  of  twenty- 
eight  days  next  after  any  of  the  days  hereinbefore  appointed  for 
the  payment  thereof  respectively,  and  no  sufficient  distress  or  dis-  Powers  to 
tresses  can  or  may  be  had  or  foimd  in  the  said  premises  to  satisfy  enter  and 
the  same,  or  if  the  lessees  shall  not  in  all  things  well  and  truly  ^^termine 
observe  and  perform,  fulfil  and  keep  aU  and  singular  the  covenants, 
conditions,  provisions  and  agreements  herein  contained,  and  on  their 
parts  and  behalves  to  be  observed  and  performed,  fulfilled  and 
kept,  or  if  the  lessees  do  or  shall  at  any  time  during  the  said 
term  hereby  demised  assign  or  part  with  this  present  indenture 
of  lease  or  with  the  possession  of    the  said  demised  premises 
or  any  part  thereof,  or  shall  sell  or  let  the  said  hereby  demised 
premises  or  any  part  thereof,  to  any  person  or  persons  whom- 
soever for  aU  or  any  part  of  the  sai(|  term  without  such  consent 
as    aforesaid,   or    shall    wittiagly  or  willingly  do  or  suffer,   or 
cause  or  permit  to  be  done  or  suffered,  any  act  or  thiag  what- 
soever whereby  or  by  means  whereof  the  said  mines  aiid  minerals 
hereby  demised  or  any  part  thereof  shall  or  may  come  into  the 
hands  or  possession  of  any  person  or  persons  whomsoever  other 
than  the  lessees,  without  the  licence  and  consent  of  the  said  A.  B., 
&o.  first  had  and  obtained,  or  if  the' lessees  shaU  become  bankrupt, 
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In  what 
event  for- 
borne. 


Powers  to 
seize  and  sell 
implements 
and  stock, 
&o. 


And  to  carry 
on  the  mines. 


Quiet  enjoy- 
ment. 

Arbitration 
clause. 


Payment  of 
costs. 


or  make  any  arrangements  with,  or  assignment  for  tlie  benefit  of  their 
creditors,  or  suffer  their  goods  to  be  taken  in  execution,  then  and 
in  any  of  the  said  cases  and  from  thenceforth,  except  any  trustee, 
assignee,  mortgagee,  or  other  duly  authorized  and  sufficient  person 
shall,  -within  sis  calendar  months  after  the  date  of  such  bankruptcy, 
assignmentj composition,  arrangement,  seizure  or  takingin  execution, 
tender  to  the  lessor  a  duly  perfected  covenant  blading  such  persons 
to  carry  on  the  said  mines  and  premises  upon  the  terms  and  in 
manner  herein  appearing,  it  shall  and  may  be  lawful  to  and  for  the 
said  A.  B.,  &c.  into  and  upon  the  said  nunes,  &c.,  or  any  part 
thereof,  iu  the  name  of  the  whole  to  re-enter  and  to  take  and  keep 
possession  thereof  and  of  aU.  buildings,  erections  and  edifices,  pits 
and  shafts  erected,  opened  or  made  in  the  said  land  and  premises, 
and  the  same  to  have  again,  re-possess  and  enjoy  as  in  his  or  their 
former  estate,  and  the  lessees  and  aU  other  tenants  and  occupiers  of 
the  same  premises  thereout  and  from  thenceforth  utterly  to  expel, 
put  out  and  remove,  this  present  iudenture  or  anything  herein  con- 
tained to  the  contrary  notwithstanding.  Airo  then  also,  in  any  of 
the  said  cases,  it  shall  and  may  be  lawful  to  and  for  the  said  A.  B., 
&c.  and  agents,  &g.  to  enter  into  and  upon  all  or  any  of  the  said 
premises  hereby  demised,  and  there  to  have,  seize  and  take  posses- 
sion of  all  or  any  of  the  engines,  whimseys,  gins,  barrels,  ropes, 
tackle,  utensils,  goods,  chattels  and  effects  used  or  employed  in 
carrying  on  the  said  works,  or  which  shall  then  and  there  be  foimd 
on  the  said  demised  premises,  and  to  stop  and  hinder  the  lessees, 
&c.  from  working  and  carrying  on  the  said  works,  and  to  put  out 
and  remove  them  from  the  possession  thereof,  and  to  sell  and 
dispose  of  the  said  goods,  chattels,  effects  and  premises  in  or 
towards  payment  and  satisfaction  of  the  said  respective  royalties, 
rents  and  payments  which  may  then  be  in  arrear  and  unpaid,  and 
also  for  the  said  A.  B.,  &c.  and  his  and  their  agents,  &c.  from 
thenceforth  to  carry  on  the  said  mines  and  works  to  and  for  his  and 
their  own  use  and  benefit  ia  case  he  or  they  think  fit  so  to  do.  Airo 
then  and  from  thenceforth  this  present  indenture  and  the  term  and 
estate  hereby  demised,  and  every  clause,  matter  and  thing  herein 
contained,  shall  cease,  determine  and  be  void,  except  so  far  only  as 
shall  relate  to  the  recovery  of  any  of  the  said  royalties,  rents,  or 
payments  hereby  reserved  which  shall  be  then  in  arrear,  or  the 
obtaining  satisfaction  for  any  breach  or  breaches  of  any  of  the 
covenants  or  agreements  herein  contained  [lessor's  usual  covenant 
for  quiet  enjoyment~\.  Peovided  also,  and  it  is  hereby  further  agreed 
and  declared  that  if  at  any  time  during  the  continuance  of  this 
demise,  or  after  the  expiration  of  the  same,  any  doubt  or  question 
shall  arise  concerning  this  indenture,  and  any  matter  or  thing 
whatsoever  connected  with  the  said  mines  and  minerals  or  the 
working  or  non-working  thereof,  then  and  in  every  such  case  the 
matter  in  difference  shall  be  referred  to  two  arbitrators  or  their 
umpire  pursuant  to  and  so  as  with  regard  to  the  mode  and  conse- 
quences of  the  reference,  and  in  all  other  respects  to  conform  to  the 
provisions  in  that  behalf  contained  in  the  Common  Law  Procedure 
Act,  1854,  or  any  then  subsisting  statutory  medication  of  or  substi- 
tute for  the  same;  and  upon  every  or  any  such  reference  the  arbi- 
trators and  umpire  respectively  may  either  fix,  settle  and  determine 
the  amount  of  costs  of  the  reference  and  award  respectively  or 
incidental  thereto  to  be  paid  by  both  parties  or  by  either  party,  or 
may  direct  the  same  to  be  taxed  either  as  between  solicitor  and 
client  or  as  between  party  and  party  or  otherwise,  and  may  direct 
and  award  when,  by  and  to  whom  such  costs  shall  be  paid  [lessees 
to  pay  costs  of  and  incidental  to  this  indenture^.     In  witness,  &c. 
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No.  15.  Conditions  of  Letting  Mines  of  Iron  Ore.     \_Cumberland 

District. 1 

1.  The  term  to  be  for years  from  the day  of ,  18 — . 

2.  The  lessees  to  have  power  to  search  for,  work  and  carry  away 
all  mines  or  veins  of  iron  ore,  as  well  opened  as  unopened,  within 
or  under  the  said  lands,  subject  to  the  restrictions  hereinafter  con- 
tained. 

3.  The  lessees  shall  pay  to  the  lessors,  by  equal  half-yearly  pay- 
ments on  the day  of and  the day  of  in  every 

year,  the  yearly  rent  of  £ (herein  called  "fixed  rent"),  the 

■first  payment  thereof  to  be  made  on  the day ,  1 8 —  (the 

said  rent  being  always  in  this  way  payable  in  advance),  and  which 
fixed  rent  shall  merge  in  the  tonnage  rent  hereinafter  referred  to, 
and  which  said  fixed  rent  is  to  be  paid  whether  the  lessees  shall  or 
shall  not  get  any  iron  ore  from  the  said  lands ;  and  also  shall  pay  to 

the  lessors  half-yearly  on  every  such  day  of  and  

day  of  as  aforesaid  a  further  rent  or  royalty  (herein  called 

"tonnage  rent")  of  for  every  ton  of  iron  ore  of  2,240  lbs. 

avoirdupois  which  shall  have  been  raised  out  of  the  said  laiids 
during  the  preceding  six  months  exceeding  the  equivalent  number 
of  tons  represented  by  the  fixed  rent. 

4.  The  lessees  shall  effectually  fence  off  with  good,  and  sufficient 
posts  and  rails,  or  in  some  other  proper  and  efficient  manner,  such 
part  or  parts  of  the  lands  as  they  may  dig,  open  or  use  in  the  exer- 
cise of  the  powers  hereby  given,  and  also  the  pits,  shafts,  workings, 
roads,  railroads  and  ways,  and  all  other  works  at  any  time  used  or 
made,  so  as  to  protect  the  adjoining  lands  and  the  persons,  crops, 
goods  and  cattle  of  owners  and  tenants  thereof  from  all  injury  or 
danger,  and  shall  keep  such  fences  at  all  times  in  good  order  and 
repair,  and  make  thereon  a  sufficient  number  of  gates  for  the  con- 
venient occupation  of  the  adjoining  lands,  and  provide  sufficient 
and  convenient  communication  over  and  across  every  road  or  way 
made  by  virtue  of  the  powers  hereby  given  for  the  use  of  the  occu- 
pier or  occupiers  of  the  adjoining  lands,  so  that  the  severance  of 
such  lands  may  cause  as  little  inconvenience  as  may  be  to  the  occu- 
piers thereof,  and  shall  also  erect  and  maintain,  on  all  such  roads, 
railroads  or  ways,  gates  or  bars  so  as  to  preserve  the  enclosure  of 
the  adjoining  lands  and  prevent  trespass. 

5.  The  lessees  shall  pay  to  the  lessors  for  aU  land  used  for  mining 
purposes,  or  injured  or  damaged  by  mining  operations,  previously 

to  the  said day  of \_date  of  commencement  of  lease~\,  at  the 

rate  of  £ per  statute  acre  per  annum,  payable  half-yearly  on 

the day  of and day  of  as  aforesaid,  and  shall 

also  pay  for  all  additional  land  which  they  may  afterwards  take  up, 
use  or  occupy  for  the  purposes  of  the  said  mines  at  the  rate  of 
£ per  statute  acre,  such  payment  to  be  made  on  the  first  half- 
yearly  day  of  payment  succeeding  the  taking  of  the  said  land.  The 
lessees  shall  furnish  the  lessors  with  a  plan  of  the  land  taken 
at  the  time  the  lessees  take  possession  of  it;  and  at  the  expiration 
or  sooner  determination  of  their  tenancy,  the  said  lessees  shall,  if 
they  restore  the  land,  other  than  the  land  taken  previously  to  the  said 

day  of  [date  of  commencement  of  lease'],  which  they  may 

have  taken  up;  used  or  occupied  for  the  purposes  aforesaid,  to  a 
state  at  least  as  good  as  when  they  fijst  took  possession  thereof,  be 
entitled  to  be  recouped  the  money  paid  for  such  land. 

6.  In  consideration  of  the  aforesaid  annual  rent  of .  £ per 
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acre  as  aforesaid,  and  of  the  condition  to  pay  for  the  land  taken  up 

as  aforesaid  at  the  rate  of  & per  acre,  the  lessors  ■will  exonerate 

the  lessees  from  the  payment  of  any  tenant's  compensation,  except- 
ing for  gro-wing  crops  which  may  be  on  the  groimd  at  the  time  the 
land  is  taken  up  by  the  lessees. 

7.  The  lessees  to  have  power  to  make  up  the  short  ■workings  of 
any  of  the  first  four  years  of  the  term  during  the  first  five  years 
thereof,  and  the  short  workings  of  any  one  year  after  the  first  four 
years  of  the  term  in  the  year  immediately  succeeding  it. 

8.  The  lessees  are  to  pay  the  several  rents,  duties  and  royalties 
at  the  times  and  in  manner  hereinbefore  provided,  free  from  all 
existing  and  future  parliamentary,  parochial,  and  other  taxes, 
charges,  rates,  assessments  or  impositions  (the  property  tax  charge- 
able on  landlords  only  excepted). 

'  9.  The  lessees  are  to  keep  a  weighing  machine  at  each  pit  top 
through  which  the  iron  ore  shall  from  time  to  time  be  raised,  and 
to  cause  all  ore  raised  to  be  weighed  before  removal  in  the  vessels 
in  which  it  is  raised,  and  the  weight  of  the  contents  of  each  such 
vessel  shall  be  entered  into  proper  books  kept  in  the  form  sho^wa 
in  Schedule  No.  1;  and  to  permit  the  lessors  or  their  agents  to  be 
present  at  such  weighings;  and  the  lessors  shaU.  have  power  to  ap- 
poiat  a  clerk  or  other  person  at  their  own  expense  to  weigh  the  ore'; 
and  to  have  such  machines  adjusted  from  time  to  time  at  the  expense 
of  the  lessees. 

10.  The  lessees  are,  on  the  first  Monday  in  every  calendar  month 
during  the  term,  to  deliver  to  the  lessors  or  their  agent  a  true  ac- 
count in  ■writing,  to  be  signed  by  them  or  their  authorized  agent, 
of  the  number  of  vessels  of  iron  ore  and  of  the  number  of  tons  of 
iron  ore  reckoned  as  aforesaid,  which  shall  have  been  raised  each 
day  during  the  calendar  month  immediately  preceding  every  such 
Monday  out  of  the  said  lands,  and  also  the  number  of  tons  which 
shall  have  been  removed  or  conveyed  each  day  from  the  said  lands 
for  the  purpose  of  sale  or  of  shipment,  or  for  delivery  to  any  fur- 
nace or  other  place  for  any  purpose  whatsoever,  and  the  respective 
days  on  which  the  same  shall  have  been  so  conveyed,  and  the  de- 
scription and  owners  of  the  carriages  by  which  the  same  shall  have 
been  conveyed,  and  the  places  respectively  at  which  the  same 
shall  have  been  so  delivered,  and  the  person  or  persons  to  whom 
the  same  shall  have  been  so  disposed  of,  such  account  to  be  in  the 
form  stated  in  the  Schedule  No.  2,  or  as  near  thereto  as  may  be, 
and  are  also  to  deliver  a  true  account  of  the  number  of  persons 
employed  during  every  such  month  in  raising  ore  out  of  the  said 
lands. 

11.  The  lessees  are,  on  every day  of and day  of 

during  the  term,  or  within  seven  days  thereafter,  to  make  out 

and  deliver  to  the  lessors  or  their  agent  a  true  statement  and  ac- 
count in  ■writing  of  all  the  iron  ore  which  the  lessees  shall  have 
raised  during  the  preceding  half-year  out  of  the  said  lands. 

12.  The  lessees  are  at  all  times  during  the  term  to  keep  accounts, 
in  books  to  be  provided  by  them  for  that  purpose,  of  the  weights 
and  quantities,  as  well  of  aU  ore  from  time  to  time  raised  from  the 
mines,  as  of  all  ore  conveyed  therefrom,  and  during  the  said  term 
and  for  twelve  months  after  the  expiration  thereof  to  permit  the 
lessors  or  their  agents  to  inspect  the  same  and  to  take  copies 
thereof.  The  lessees  are  also  at  aU  times  during  the  said  term  and 
for  twelve  months  after  the  expiration  thereof  to  produce  for  in- 
spection to  the  lessors  or  their  agent  or  agents  all  pay-sheets, 
banksmen's  bUls,  carters'  accounts,  tallies,  accounts,  invoices,  and 
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all  other  bills,  accounts,  papers  and  books  whatsoever,  which  may 
or  might  tend  to  show  the  quantity  and  weights  of  ore  so  raised  or 
sold. 

13.  The  lessees  are  to  keep  correct  plans  and  sections  of  all  work- 
ings, and  correct  journals  of  bore-holes  and  sinkings,  and  from  time 
to  time  to  produce  the  same  to  the  lessors  or  meir  agents,  and 
permit  them  to  take  copies  thereof,  and  at  the  end  of  the  term 
delLver  the  originals  up  to  the  lessors.    The  plans  and  sections  must 

be  made  up  on  the day  of ,  the day  of ,  the 

day  of ,  and  the day  of in  each  year. 

14.  The  lessees  are  to  prove  and  carry  on  the  working  of  the 
mines,  veins  and  seams  of  ore  vigorously  and  uninterruptedly,  and 
in  a  proper,  skilful,  and  mining-like  manner,  and  according  to  the 
most  approved  practice  in  the  winning  and  working  of  iron  ore 
mines  of  this  district,  and  in  such  manner  as  to  get  and  raise  the 
greatest  quantity  of  ore  which  can  be  reasonably  gotten  from  the 
same;  and  if  by  any  unskilf ulness  or  careless  management  any  of 
the  mines,  veins  or  seams  of  ore  be  rendered  incapable  of  being 
worked,  the  same  shall  be  paid  for  by  the  lessees  as  if  they  had 
been  actually  gotten  by  them. 

15.  The  lessees  are  not  to  work  the  mines  from  any  pits  outside 
the  boundaries,  nor  work  any  other  mines  than  those  demised  from 
any  pit  within  the  boundaries,  unless  with  the  previous  consent  in 
writing  of  the  lessors;  and  all  ore  so  raised  without  such  consent 
shall  become  the  property  of  the  lessors,  and  be  accounted  for  to 
them. 

16.  The  lessees  are  to  give  twenty-eight  days'  notice  in  writing 
to  the  lessors  or  their  agents  of  their  intention  to  remove  any  pillars 
of  ore. 

17.  The  lessors  or  their  agents  are  to  have  power  at  all  tunes  to 
inspect  the  mines  and  make  surveys  of  the  workings,  and  for  that 
IDurpose  to  use  the  lessees'  vessels,  machinery  and  implements,  and 
to  have  the  assistance  of  their  workmen  or  agents;  and  the  lessors 
are  to  have  power  to  re-enter  in  case  the  mines  are  not  worked 
regularly,  or  are  found  upon  arbitration  to  be  improperly  worked, 
and  to  stop  further  working  until  satisfaction  shall  be  made  for  the 
damage  done.  The  lessees  shall  not  be  permitted  to  make  up  any 
short  workings  which  may  be  caused  by  such  stoppage  as  aforesaid. 

18.  If  the  lessees  are,  or  become  during  the  said  term,  the  owners, 
lessees,  or  occupiers,  or  in  possession  of  any  adjoining  royalty,  and 
any  dispute  or  difference  arises  between  the  lessors  and  lessees 
touching  the  boundary  of  the  two  adjoining  royalties,  or  any  sub- 
sidence either  on  the  surface  or  underground  alleged  by  the  lessors 
to  have  been  caused  by  the  workings  of  any  such  adjoining  royalty, 
or  any  matter  of  difference  arising  out  of  the  contiguity  of  the  two 
adjoining  royalties  shaU.  arise  between  the  lessors  and  lessees,  then 
the  lessees  shall,  if  required  by  the  lessors  so  to  do,  permit  the 
lessors  or  their  agents  to  survey  and  inspect  the  workings  of  such 
adjoining  royalty,  and  shaU.  also  produce  for  inspection  all  surface 
and  underground  plans  and  sections,  and  other  documents  and 
papers  which  may  be  necessary,  in  the  opinion  of  the  lessors,  to 
the  settlement  of  such  dispute  or  difference,  and  shall  also  permit 
the  lessors  or  their  agents  to  make  copies  of  such  plans  and  sections 
as  aforesaid,  and  copies  of  or  extracts  from  any  such  documents  and 
papers  as  aforesaid. 

19.  The  lessees  are  not  to  assign  or  underlet  without  the  lessors' 
consent  in  writing. 

20.  The  lessees  are  to  have  power  to  determine  the  lease  at  the 
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end  of  the  fifth,  tenth,  and  fifteenth  year  of  the  term,  on  giving 
twelve  calendar  months'  notice  in  writing,  and  the  lease  shaU,  there- 
upon determine,  except  as  to  any  then  existing  breaches  of  covenant 
committed  by  the  lessees. 

21.  The  lessees  are  to  maintain  all  shafts  unless  the  lessors  agree 
to  their  abandonment. 

22.  The  lessees  are  to  deliver  up  the  mines  at  the  end  or  other 
sooner  determination  of  the  term  in  a  proper  state  for  working,  and 
the  lessors  are  to  have  the  option  of  pui-chasing  the  engines, 
machinery  and  plant  belonging  to  the  lessees  (or  any  portion 
thereof),  at  a  fair  valuation,  to  be  made  by  two  arbitrators  chosen 
in  the  usual  manner,  or  their  umpire  chosen  before  entering  on  the 
matter  in  dispute,  such  valuation  to  be  made,  if  required  by  the 
lessors,  prior  to  the  expiration  or  other  sooner  determination  of  the 
demise.  The  lessees  are  to  remove  from  the  said  lands  all  banks  or 
heaps  of  iron  ore  before  the  end  or  other  sooner  determination  of 
the  term,  and  any  ore  remaining  on  the  said  lands  at  the  end  or 
sooner  determination  of  the  term  shall  become  the  property  of  the 
lessors. 

23.  No  building  of  brick  or  stone  shall  be  removed  from  the 
property  without  the  consent  of  the  lessors,  and  every  such  building 
standing  on  the  property  at  the  expiration  or  sooner  determination 
of  the  term  shall  thereupon  become  the  property  of  the  lessors. 

24.  The  lessors  to  have  power  to  re-enter  on  non-payment  of  any 
of  the  rents  within  thirty  days  after  the  same  are  due,  or  if  the 
lessees  shall  make  any  fraudulent  returns,  or  assign  or  underlet 
without  consent,  or  on  breach  of  any  of  the  covenants,  stipulations 
and  agreements. 

25.  The  lessors  reserve  to  themselves  all  mines  and  minerals 
within  and  under  the  said  lands  (other  than  and  except  iron  ore), 
with  power  to  work  the  same. 

26.  If  any  dispute  or  difference  shall  arise  concerning  the 
managiag,  working  or  carrying  on  the  said  mines,  or  concerning 
the  interpretation  of  any  of  the  clauses  of  the  lease,  or  of  these 
terms  and  conditions,  the  same  to  be  decided  by  two  arbitrators 
appointed  ia  the  usual  manner,  or  their  umpire,  chosen  before 
entering  upon  the  matter  in  dispute. 

27.  The  lessors  have  power  under  the  existing  lease  to  take  the 
machinery  and  plant  of  the  outgoing  lessee  at  a  valuation.  Arrange- 
ments between  the  lessors  and  the  outgoing  lessee  are  being  made 
by  which  possession  of  the  machinery  and  plant  now  in  the  mine,  or 
such  portion  thereof  as  the  lessors  may  think  necessary,  is  to  be 
given  to  the  lessors  on  a  valuation  to  be  made  immediately  before 

the day  of  [^date   of  commencement  of  lease\  ;  and  the 

lessees  are,  if  required  by  the  lessors  so  to  do,  to  take  such 
machinery  and  plant  as  the  lessors  may  have  agreed  to  take,  at 
such  price  or  sum  as  may  be  agreed  upon  by  the  valuers  of  the 
lessors  and  of  the  outgoing  lessee  or  their  umpire,  and  shall  pay 
such  sum,  with  the  costs  of  the  lessors'  valuer  and  half  of  the  costs 
of  the  umpire,  before  the  said day  of . 

28.  The  lease  to  contain  all  such  other  covenants,  stipulations 
and  agreements  as  are  usually  inserted  in  leases  of  iron  ore  in  the 
neighbourhood. 

29.  The  lease  and  a  counterpart  thereof  to  be  prepared  by  the 
lessors'  solicitors  at  the  expense  of  the  lessees. 

30.  The  lessors  shaE  not  be  bound  to  accept  the  highest  or  any 
tender  made  for  the  said  mines. 
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No.  16.  Lease  of  Iron  Ore- 
Conditions  of  Letting. 


4n  accordance  ivith  the  preceding 
.[Cumberland  District.'] 


Parcels. 

Plan. 

Liberties. 


Tramways, 
&o. 


Exceptions  of 
other  mines 
and  inci- 
dental rights. 


This  Indenttjee  made,  &e.,  between  A.  B.  and  0.  D.,  &c.  {herein- 
after called  the  lessors)  of  the  one  part,  and  E.  P.,  G.  H.  and  K.  L., 
&c.,  carrying  on  business  under  the  name  of  the  M.  I.  Company 
[hereinafter  called  the  lessees)  of  the  other  part,  ■wttnesseth,  that  in 
consideration,  &o.  the  lessors  do  and  each  of  them  doth  hereby 
demise  and  grant  unto  the  lessees,  their  executors,  &c.,  all  those 
mines,  veias,  seams  or  beds  of  iron  ore  lying  and  being  in  or  under 
[^parcels'],  delineated,  &c.  on  plan,  &c.;  but  such  plan  is  to  be  taken 
as  explanatory  only  and  not  as  extending  or  abridging  the  general 
description  hereinbefore  contained ;  together  with  liberty  for  the 
lessees,  their  executors,  &c.,  from  time  to  time  and  at  all  times 
during  the  term  hereby  granted,  to  enter  upon  the  said  lands  and 
search  for  mines,  veias,  beds  and  seams  of  iron  ore,  and  dig  and 
raise  the  iron  ore  there  found,  and  to  stack  and  deposit  the  same 
when  raised  in  heap-rooms  in  or  upon  any  part  or  parts  of  the  said 
lands,  and  to  carry  away  and  dispose  of  aU.  the  ore  which  may  be  so 
found  and  produced,  and  for  the  purposes  aforesaid  to  sink,  drive, 
make,  erect,  repair  and  use  all  such  pits,  shafts,  adits,  levels,  drifts, 
sumps,  headways,  watercourses,  airgates,  passages,  steam-engines, 
breaks,  gins  and  other  machinery  and  works  as  may  be  found 
necessary  or  expedient  for  effectually  working  the  mines  hereby 
demised,  and  for  draining  and  discharging  the  water  therefrom, 
and  supplying  the  same  with  pure  air  and  freeing  the  same  from 
impure  air  in  the  best  and  most  efficient  manner.  Amo  also  to 
construct  railways,  tramways,  carriage  and  other  ways  in,  through 
or  over  the  said  estate,  to  or  from  any  convenient  places  of  delivery 
for  any  purposes  connected  with  the  enjoyment  of  the  mines  hereby 
demised,  and  the  sale  and  delivery  of  the  produce  thereof,  so  as 
that  such  railways,  &c.  be  made  only  on  such  parts  of  the  aforesaid 
parcels  of  land  as  shall  be  approved  by  the  said  lessors,  their  heirs 
and  assigns,  and  generally  to  do  aU  acts  and  things  which  shall 
from  time  to  time  be  deemed  necessary  or  expedient  for  effectually 
working  the  said  mines  and  disposing  of  the  produce  thereof. 
Excepting  xsb  EESERvifrG  unto  the  said  lessors,  their  heirs,  &c.,  so 
much  and  such  parts  (if  any)  of  the  said  demised  mines,  &c.  as  the 
lessors,  their  heirs,  &c.  shall  find  it  necessary  to  remove  and  shall 
remove  in  boring  for,  sinking,  working,  winning,  ventilating  or 
draining  aU  or  any  of  the  mines,  minerals  or  substances  whatsoever 
in  and  under  the  lands  hereinbefore  described  other  than  and 
except  the  said  demised  mines,  veins,  seams  or  beds  of  iron  ore, 
and  as  shall  be  necessary  or  proper  to  be  left  for  the  support  of  all 
such  shafts  already  sunk  or  hereafter  to  be  sunk,  as  the  said  lessors, 
their  heirs,  &c.  shall  not  agree  to  be  abandoned,  and  excepting 
AND  EESEEVING  unto  the  said  lessors,  their  heirs,  &c.  all  mines  and 
minerals  and  mineral  substances  whatsoever  other  than  and  except 
iron  ore  which  shall  be  dug,  won,  gotten  or  found  in  or  under  the 
said  lands  hereinbefore  described,  together  with  liberty  for  tliem, 
the  said  lessors,  their  heirs,  &c.  to  search  for  and  work  the  same, 
and  to  erect  and  construct  aU  such  works,  machinery  and  other 
conveniences  as  may  be  necessary  for  effectually  raising  and 
winning  the  minerals  and  substances  there  found,  and  for  dressing 
and  making  the  same  merchantable  and  fit  for  sale,  and  for  such 
purposes  to  make  use  of  and  deepen  aU.  or  any  of'  the  pits,  shafts, 
adits,  drifts,  passages,  and  other  vorks  now  existing  or  which  may 


LEASE    OF    IRON   OllE.  815 

hereafter  Ibe  made  by  tte  said  lessees,  their  executors,  &c.  in  or 
upon  the  said  lands  or  any  parts  thereof,  when  such  pits,  shafts, 
drifts,  adits,  passages  and  other  works  shaU.  have  Ibeen  discontinued, 
and  so  as  that  the  said  lessors,  their  heirs,  &c.  shall  make  such  reason- 
able compensation  unto  the  said  lessees,  their  executors,  &c.  for  all 
damage,  injury  or  interruption  occasioned  to  them  in  the  enjoyment 
of  the  mines  and  premises  hereby  demised  and  the  liberties  hereby 
granted  by  reason   or  in  consequence  of  this  present  exception, 
And  excepting  and  reserving  unto  the  lessors,  their  heirs,  &c.  liberty  Exception  of 
at  aU  seasonable  times  during  the  term  hereby  granted  to  enter  "g'lit  of 
upon  the  said  demised  mines,  seams  and  beds  of  ore,  and  to  go  ^^^^7'  ^''• 
through,  survey  and  inspect  the  same,  and  the  works  connected 
therewith.  To  have  and  to  houo  the  said  mines,  &c.  and  premises,  Habendum, 
subject  to  the  exceptions  and  reservations  hereinbefore  expressed, 

unto  the  lessees,  their  executors,  &c.  for  the  term  of years  from 

the day  of  ,   TiELDiNa  Airo   paying  therefor  during  the  Eents. 

said  term  the  certain  yearly  payment  of   £ ,  by  equal  half-  (i.)  Dead 

yearly  payments,  on  the  day  of  and day  of  ;  rent. 

the  first  of  such  half-yearly  payments  to  be  made  on  the day 

of ,  and  so  on  from  half-year  to  half-year,  the  said  rent  being 

always  payable  in  advance,  if  demanded.  For  or  in  respect  of  which 

said  certain  half-yearly  payments  of  £ the  lessees  may  in  every 

half-year  raise  out  of  and  horn,  the  said  lands  and  premises  such  other 
quantity  of  iron  ore  as,  at  the  rate  hereinafter  mentioned,  would         ' 
yield  or  pay  for  that  half-year  a  tonnage  rent  equal  to  the  said 

certain  half-yearly  payment  of  £ .     And  also  yielding  and  (2.)  Tonnage 

PAYING,  on  the day  of and day  of  in  each  year,  rents,  vary- 

for  or  in  respect  of  every  ton  of  2,240  lbs.  of  iron  ore  which  shall  ™?  ^^J\ 
be  raised  out  of  the  said  parcels  of  land  in  the  course  of  the  six  ^""^     ^^°^' 

calendar  months  preceding  such day  of and day  of 

over  and  above  the  quantity  which  the  lessees  are  hereby 

authorized  to  raise  in  respect  of  the  said  certain  half-yearly  pay- 
ments, the  royalty  or  sum  hereinafter  mentioned,  that  is  to  say, 
when  the  selling  price,  as  hereinafter  defined,  of  iron  ore  shall  not 
exceed  13*.  per  ton  of  2,240  lbs.,  the  royalty  or  smn  of  Ss.  6d.  per 
ton  of  2,240  lbs.,  and  for  every  2s.  6d.  per  ton  rise  in  such  selling 
price  the  additional  royalty  or  sum  of  sixpence,  and  so  in  proportion 
for  every  rise  which  shall  be  less  than  2s.  6d.  per  ton,  the  first  half- 
yearly  payments  to  be  made  on  the day  of  :  Provided 

ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  if  and  whenever 
the  lessees  or  their  assigns  shall  for  any  year  have  paid  the  mini- 
mum yearly  rent  of  £ ,  without  having  actually  raised  in  such  Making  up 

one  year  such  a  quantity  of  iron  ore  as,  according  to  the  tonnage  rent  short  -work- 
hereinbefore  reserved  for  or  in  respect  of  that  year,  would  have  ^S^- 

produced  a  yearly  rent  of  £ ,  then  the  lessees,  their  executors, 

&c.  may,  in  the  first  year  of  the  said  term  immediately  succeeding, 
raise  such  a  quantity  of  iron  ore  as,  at  the  tonnage  rent  payable  in 
the  year  they  shall  not  have  actually  raised  such  quantity  as  afore- 
said, shall  be  suf3.cient  to  make  up  the  deficiency,  without  paying 
any  rent  or  royalty  in  respect  thereof  :  Pbovided  always,  and  it  is 
hereby  agreed  and  declared,  that  for  the  purpose  of  estimating 
the  amount  of  tonnage  rent  payable  under  and  by  virtue  of 
these  presents,  the  seUing  price  of  ore  for  any  half-year  ending 
the  4th  day  of  June  or  4th  day  of  December  shall,  in  case  of 
dispute,  be  referred  to  arbitration  under  the  provision  in  that 
behalf  hereinafter  contained,  and  the  arbitrators,  or  the  umpire 
to  be  appointed  by  them,  shall  ascertaia  and  fix  the  same  by 
reference  to  tlie  average  selling  value  at  the  pit's  mouth  during 
such  half-year  of  the  iron-ore  raised  from  the  mines  known  as  [^certain 
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specified  mines  in  locality],  or,  in  the  event  of  the  whole  of  those 
mines  becoming  exhausted  or  ceasing  to  be  wrought,  from  other 
iron  ore  mines  in  [certain  specified  parishes  in  the  neighbourhood]. 
Airo  TiELDrNG  Airo  paying  for  or  in  respect  of  every  acre  of  the 

aforesaid  lands  which  previously  to  the  said day  of had 

been  used  for  mining  purposes  or  injured  or  damaged  by  mining 
operations  the  yearly  sum  of  51.  per  acre,  and  so  in  proportion  for 
any  less  quantity  than  one  acre,  by  equal  half-yearly  payments  on 
the day  of and day  of the  first  of  such  half- 
yearly  payments  to  be  made  on  the day  of next :    And 

YiELDDra  and  rendering  for  the  use  and  benefit  of  the  lessors 
aU.  iron  ore  which  without  the  previous  consent  in  writing  of 
the  lessors  shall  be  raised  out  of  the  aforesaid  parcels  of  land 
by 'means  of  pits  or  shafts  made  or  sunk  outside  the  boun- 
daries thereof,  or  which  without  such  consent  as  aforesaid  shall 
be  raised  out  of  lands  other  than  the  said  parcels  of  land 
hereinbefore  described  by  means  of  pits  or  shafts  made  or  sunk 
within  the  boundaries  of  such  last-mentioned  parcels  of  land  :  And 
YIELDING  AND  PAYING  in  the  evont  of  the  said  term  being  determined 
by  re-entry  under  the  proviso  hereinafter  contained,  a  proportionate 
part  of  the  said  certain  and  surface  rent  for  the  fraction  of  the 
current  half-year  up  to  the  day  of  such  re-entry,  the  said  several 
rents  and  royalties  to  be  paid  clear  of  aU  deductions,  except  land- 
lord's property  or  income  tax.  Provided  always  and  it  is  hereby 
agreed  and  declared,  that  if  and  whenever  any  part  of  the  said 
several  yearly  and  other  rents,  royalties  or  renders  hereby  reserved 

shaU.  be  in  arrear  for days,  whether  the  same  shaU  have  been 

legally  demanded  or  not,  the  lessors,  their  heirs  or  assigns  may 
enter  upon  the  premises  and  stop  and  hinder  the  getting,  raising, 
or  removing  the  said  iron  ore,  and  also  seize  and  distrain  aU.  iron 
ore  actually  gotten  or  raised,  and  all  horses,  waggons,  carts  and 
other  carriages,  engines,  machinery,  apparatus,  tools,  ropes,  rollers 
and  other  materials,  live  or  dead  stock,  goods,  chattels  and  effects 
whatsoever  for  the  time  being  in  and  about  the  said  mines  and 
other  premises  hereinbefore  expressed  to  be  hereby  demised,  or  in 
or  about  any  lands  which  may  have  been  entered  upon  and  used 
under  or  by  virtue  of  these  presents,  and  every  distress  then  made 
may  take  away,  sell,  or  dispose  of,  as  in  cases  of  distress  for  rent 
reserved  in  common  leases,  and  out  of  the  monies  arising  thereby 
retain  such  monies  as  shall  be  requisite  for  the  purpose  of  satisfying 
the  said  arrears  and  aU.  expenses  incurred  by  him  or  them  :  And 
the  lessees  do  hereby  for  themselves,  their  heirs,  executors,  adminis- 
trators and  assigns,  and  as  a  separate  covenant  each  of  them  doth 
hereby  for  himseK,  his  heirs,  executors,  administrators  and  assigns, 
covenant  with  the  lessors,  their  heirs  and  assigns,  that  they  the  said 
lessees  or  one  of  them,  their,  or  one  of  their  executors,  adminis- 
trators or  assigns,  will  during  the  said  term  pay  unto  the  lessors, 
their  heirs  and  assigns,  the  said  several  rents,  royalties  and  ren- 
ders hereinbefore  reserved  at  the  times  and  in  manner  herein- 
before appointed  for  payment  thereof  clear  of  aU  deductions: 
And  pay  aU  existing  and  future  taxes,  rates,  assessments  and 
outgoings  of  every  description  for  the  time  being  payable  either 
by  landlord  or  tenant  ia  respect  of  or  charged  upon  the  premises 
or  any  land,  erection,  machinery,  or  work  to  be  entered  upon, 
set  up  or  made  under  or  by  virtue  of  these  presents,  landlord's  pro- 
perty or  income  tax  only  excepted.  And  also  shaU  and  wiU  pay 
To  pay  sur-  to  the  said  lessors,  their  heirs  and  assigns,  for  all  lands  the  sur- 
face rents  and  face  of  which  shall,  after  the  day  of ,  have  been,    or 

Ijayments.        shall  hereafter  during  the  said  term  be,  broken,  damaged  or  per- 
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manently  destroyed  by  being  taken  or  used  for  tbe  purposes  of  the 
said  mines,  or  of  the  exercise  of  all  or  any  of  the  liberties,  powers 

and  authorities  hereby  granted  and  conferred  at  the  rate  of  £ ■ 

for  every  acre,  and  after  that  rate  for  any  quantity  more  or  less 

than  an  acre,  such  payment  to  be  made  on  such  of  the  half-yearly 

days  of  payment  hereinbefore  mentioned  as  shall  happen  next  after 

the  land  shaU.  have  been  so  taken  or  used  as  aforesaid ;  but  if  at  With  right  to 

the  expiration  or  sooner  determination  of  the  said  term  the  lessees  return  of 

shall  restore  the  said  land  so  taken  and  used  after  the  said day  ™°^^  ^    .' 

of to  a  state  at  least  as  good  as  when  they  first  took  possession  fg^^g  restored. 

thereof,  then  and  in  such  case  they  shall  be  entitled  to  be  repaid 
such  sum  or  sums  of  money  as  under  and  by  Tirtue  of  thi's  clause 
they  shall  have  paid  in  respect  thereof.     Aot)  aiso  shall  and  will  Compensation 
on  demand  pay  suflcient  compensation  tO-  the  tenant  or  occupier,  ^°^  orops)  &o. 
tenants  or  occupiers  for  the  time  being  in  possession  of  the  said 
lands,  the  mines  under  which  are  hereby  demised  for  any  injury  or 
damage  which  may  be  done  to  the  crops  growing  on  the  lands  the 
surface  of  which  shall  be  so  taken  or  used  as  aforesaid  at  the  time 
such  lands  shall  be  so  taken  or  used.     Akd   aiso  that  the  said  Not  to  assign 
lessees,  their  executors,  administrators  and  assigns,  shall  not  nor  or  underlet. 
will  during  the  term  hereby  granted  assign  or  underlet  or  otherwise 
part  with  the  possession  of  the  mines,  liberties,  powers  and  pre- 
mises hereby  granted  and  demised,  or  any  of  them,  or  any  part 
thereof,  without  the  licence  in  writing  of  the  lessors,  their  heirs  or 
assigns.  Am)  shall  not  nor  will  at  any  time  during  the  said  term  grant  Not  to  grant 
to  any  person  or  persons  whomsoever  any  wayleave,  drift,  outstroke,  way-leaves. 
Watergate,  or  watercourse,  or  other  communication  whatsoever,  either 
from  or  into  any  of  the  said  mines  upon,  into  or  over  the  premises 
hereby  demised,   or  any  part  thereof,  without  such  licence  as  last 
aforesaid.     Ajto  shall  and  will  keep  at  each  pit  through  which  the  To  keep 
iron  ore  to  be  drawn  from  the  mines,  veins,  seams  or  beds  hereby  weighing 
demised   shall  from  time  to  time  be  raised   a  weighing-machine  ™ 
with  steel-yard  lever  of  the  most  approved  construction  for  shewing 
112  lbs.  to  every  1  cwt.  and  20  of  such  cwts.  to  1  ton  for  the  pur- 
pose of  weighing  the  ore  which  shall  from  time  to  time  be  raised  or 
gotten  as  aforesaid,  and  shall  cause  aU  such  ore  to  be  weighed  by 
such  machine  or  machines  as  soon  as  the  same  shall  be  raised,  and 
before  the  removal  of  any  part  thereof  from  the  vessels  in  which 
it  is  raised.     And  wOl  enter  the  weight  of  the  contents  of   each  And  books 
such  vessel  in  proper  books  to  be  kept  in  the  form  shown  in  the  !°^  weigh- 
first  schedule  hereunder  written.     Airt)  shall  and  will  permit  the  ™^^ 
said  lessors,  their  heirs  and  assigns,  and  their  agents  or  stewards  ^j^J^^i  ^^ 
or  clerks,  to  be  present  at  the  time  of  weighing  such  ore  and  to  lessor. 
weigh  the  same,  and  from  tim.e  to  time  to  use  and  adjust  the  said 
machine  or  machines  for  the  purpose  of  ascertaining  the  weight  of 
the  ore  raised  and  got  from  the  said  mines  and  premises,  and  wiU 
pay  to  the  lessors,  their  heirs  and  assigns,  aU  costs  and  expenses 
incurred  in  adjusting  such  machines.     Ajstd  also  shaU  and  wUl  on 

the day  of and  the day  of  in  each  year  during 

the  said  term  or  within days  thereafter  make  out  and  deliver 

to  the  lessors  or  their  agent  a  true  statement  in  writing  of  all  the 
ore  which  the  lessees  shall  have  raised  during  the  preceding  half- 
year  from  out  of  the  said  mines  and  premises  hereby  demised. 
Ajto  Also  shall  and  will  on  the  first  Monday  in  every  calendar  Accounts  of 
month  during  the  said  term  make  and  deliver  to  the  lessors  or  ^^gg^^*^ 
their  agents  a  true  account,  to  be  signed  by  them  or  their  authorized 
agent,  of  the  number  of  tons  of  iron  ore,  reckoned  as  afore- 
said, which  shall  have  been  raised  each  day  during  the  pre- 
«.  3  G 
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ceding  calendar  month  out  of  the  said  mines  and  premises 
hereby  demised,  and  also  the  number  of  tons  -which  shall  have 
been  removed  or  conveyed  each  day  during  the  preceding  calen- 
dar month  from  the  said  lands  for  the  purpose  of  sale  or  of  shipment, 
or  for  delivery  to  any  furnace  or  other  place  for  any  purpose  what- 
soever, and  the  respective  days  on  -which  the  same  shall  have  been 
so  conveyed,  and  the  description  and  o-wners  of  the  carriages  by 
which  the  same  shall  have  been  conveyed,  and  the  places  respec- 
tively at  which  the  same  shall  have  been  so  deKvered,  and  the 
jjerson  or  persons  to  whom  the  same  shall  have  been  so  disposed 
of,  such  account  to  be  in  the  form  stated  in  the  second  schedule 
hereunder  written,  or  as  near  thereto  as  may  be.  Ajto  shall  and 
■wiU  also  make  out  and  deliver  a  true  account  of  the  number  of 
persons  employed  during  such  month  in  raising  ore  out  of  the 
said  mines  and  premises.  Akd  aiso  shall  and  -will  at  all  times 
during  the  said  term  keep  accoiints  in  books  to  be  pro-rided  by 
them  for  that  purpose  of  the  weights  and  quantities  as  well  of 
all  ore  from  time  to  time  raised  from  the  said  mines  and  premises 
hereby  demised  as  of  all  ore  conveyed  therefrom  for  the  purpose 
of  sale  or  shipment,  or  for  delivery  to  any  furnace  or  any  other 
place  for  any  purpose  whatsoever,  such  accounts  to  contain  par- 
ticular and  correct  entries  of  the  several  times  and  dates  of  raising, 
getting  and  conveying  away  of  such  ore.  Ajstd  shall  and  "will  during 
the  said  term  and  for  twelve  months  after  the  expiration  or  sooner 
determination  of  the  said  term  permit  the  lessors  or  their  agent  to 
inspect  the  same  and  to  take  copies  thereof.  Ann  Also  shall  and 
-will  at  all  times  during  the  said  term  and  for  twelve  months  after 
the  expiration  or  sooner  determination  of  the  said  term  produce  for 
inspection  to  the  lessors  or  their  agent  or  agents  all  pay-sheets, 
bankmen's  biUs,  carters'  accounts,  invoices  and  all  other  bUls, 
accounts,  papers  and  books  whatsoever,  which  may  or  might  tend 
to  show  the  quantities  and  weights  of  the  ore  so  raised  and  con- 
veyed therefrom.  Aino  rnnTHBE.,  that  the  said  lessees,  their  execu- 
tors, &c.  shall  and  -will  from  time  to  time  and  at  all  times  during 
the  said  terms  make  and  keep  correct  maps  and  plans  of  the  said 
mines  hereby  demised  and  of  aU  the  workings  thereof,  and  also  of 
all  the  workings  hereafter  to  be  made  therein,  and  of  aU  faults, 
dykes,  veins,  lodes  and  obstructions,  and  the  true  courses  and  bear- 
ings thereof  discovered  therein  or  in  the  working  thereof,  and  all 
drains,  levels,  adits,  drifts,  aircourses,  ways,  open  workings  and 
other  works  as  well  under  ground  as  above  groimd,  either  for  the 
■winning  and  working  of  the  said  mines  and  premises  hereby  de- 
mised or  any  of  them,  or  which  may  have  any  communication  or 
connection  -with  or  opening  into  the  same  or  any  part  thereof,  and 
of  aU  pits,  shafts,  and  bore-holes  to  be  sunk,  bored  or  used  for  the 
working  and  winning  of  the  said  mines  and  each  respective  seam, 
band,  vein,  or  deposit  thereof,  and  also  a  book  or  journal  contain- 
ing an  account  of  aU  the  borings  and  sinkings  through  the  several 
strata,  and  will  mark  and  delineate  on  the  said  map  or  plan  the  true 
position  where  such  pits  or  borings  shall  have  been  sunk  or  bored 
and  the  correct  depths  from  the  surface.   And  also  shall  and  wiU  from 

time  to  time  on  the day  of ,  the day  of ,  the 

day  of ,  and  the day  of in  every  year  of  the  said  term 

delmeate  and  lay  down  on  the  said  maps  and  plans  in  a  plain  and  in- 
teUigible  manner  all  the  several  particulars  aforesaid  and  the  extent 
and  direction  to  and  in  which  each  of  the  said  seams,  bands,  veins, 
lodes,  or  deposits  of  iron  ore  shall  from  time  to  time  be  worked, 
and  all  other  things  necessary  to  give  full  and  satisfactory  informa- 
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tioii  concerning  the  winning  and  working  of  the  said  mines,  and  the 
state  and  condition  thereof.      Akd  will  from  time  to  time,  upon 
request,  produce  the  said  several  maps,  plans  and  books  or  journals 
for  the  perusal  or  inspection  of  the  said  lessors,  their  heirs,  &c.,  and 
permit  copies  or  extracts  thereof  to  be  made  by  them  respectively 
without  hindrance,  and  will,  at  the  end  or  sooner  determination 
of  the  said  term,   give  up  all  the   said  maps,  plans,  books  and 
journals'  to  the  said  lessors,  their  heirs,  &o.     And  also  shall  and  Fonoing  open 
wiU  at  aU.  times  during  the  said  term  effectually  fence  off  with  good  worldngs, 
and  sufficient  posts  and  rails,  or  in  some  other  proper  and  efficient  P    ' 
manner,  such  part  or  parts  of  the  lands  the  mines  imder  which  are 
hereinbefore  expressed  to  be  hereby  demised  as  they  may  dig,  open 
or  use  in  the  exercise  of  the  powers  hereby  given,  and  also  the  pits, 
shafts,  workings,  roads  and  ways,  and  aU  other  works  already  made, 
or  at  any  time  hereafter  to  be  used  or  made  by  the  lessees,  so  as  to 
protect  the  adjoining  lands  and  the  persons,  crops,  goods  and  cattle 
of  owners  or  tenants  thereof  from  all  injury,  and  shall  keep  all  such 
fences  at  all  times  in  good  order  and  repair,  and  make  thereon  a 
sufficient  number  of  gates  for  the  convenient  occupation  of  the  G-ates  and 
adjoining  lands,  and  provide  sufficient  and  convenient  communica-  other  oommu- 
tion  over  and  across  every  road  and  way  made  by  virtue  of  the  ii^ications. 
powers  hereby  given  for  the  use  of  the  occupier  or  occupiers  of  the 
adjoining  lands,  so  that  the  severance  of  such  lands  may  cause  as 
little  inconvenience  as  may  be  to  the  occupiers  thereof.     And  shall 
and  will  erect  and  maintain  on  all  such  roads  or  ways,  gates  or  bars, 
so  as  to  preserve  the  enclosure  of  the  adjoining  lands  and  prevent 
trespass.      Akd  also  shall  and  will  at '  all  times  during  the  said  Proper  -work- 
term  carry  on  the  working  of  the  mines,  beds,  veins,  seams  and  ing- 
bands  of  ore  hereinbefore  demised  vigorously  and  uninterruptedly 
in  a  proper,  skilful  and  mining-like  manner  and  according  to  the 
most  approved  practice  in  the  winning  and  working  of  mines  in  the 
neighbourhood,  and  in  such  manner  as  to  get  and  raise  the  greatest 
quantity  of  ore  which  can  be  reasonably  gotten  from  the  same. 
Ani>  if  by  any  unskilf ulness  or  careless  arrangement  any  of  the  Damages  for 
mines,  veins,  or  seams  of  ore  be  rendered  incapable  of  being  worked,  tmskilful 
the  ore  therein  is  to  be  paid  for  by  the  lessees  as  if  the  same  had  worMngs.- 
been   actually  gotten.     And  will  not,   unless  with  the  previous 
consent  in  writing  of  the  lessors,  their  heirs,  &c.,  work  the  said  ^ 

mines,  &c.  of  ore  from  any  pits  outside  the  boundaries  of  the  said 
lands  hereinbefore  described,  and  will  not,  unless  with  such  pre- 
vious consent  as  aforesaid,  work  any  mines,  &c.,  other  than  the 
mines,  &c.  hereby  demised,  from  any  pit  within  the  said  boundaries. 
And  will  not  remove  the  said  pillars  of  ore  in  the  said  mines,  &c.,  Romoval  of 
whether  the  same  shall  be  necessary  or  proper  to  be  left  or  not,  pillars  of  ore. 
without  giving  to  the  lessors,  &c.  twenty-eight  days'  previous  notice 
in  writing  of  their  intention  to  remove  the  same.     And  shall  at  all  Maintam,  &o. 
times  during  the  said  term  maintain  in  good  repair  all  shafts  shafts,  &o. 
already  sunk  or  hereafter  to  be  sunk,  and  whether  the  same  shall 
be  unfit  for  the  future  working  of  the  said  mines,  &c.  or  not.     Ah^d 
also  shall  and  wiU  cause  to  be  laid  aside  in  heaps  all  the  earth  and 
soil  which  shall  be  dug  up  and  raised  in  working  the  said  mines. 
And  shall  not  nor  will  at  any  time  during  the  said  term  hereby 
granted  do,   or  suffer  to  be  done,  any  wilful  or  negligent  act, 
matter  or  thing  which  may  hazard,  endanger  or  occasion  loss  or 
damage  to  the  said  mines,  &c.,  or  the  works  thereof  respectively. 
And   also   shaU  and  will  from  time  to  time,   and  at  all  reason-  Lessors  may- 
able  times  during  the  said  term,  permit  and  suffer  the  lessors,  &c.,  '^^  f  ^   ttr- 
as  often  as  they,  shall  think  proper,  and  also  their  stewards,  &c.,  to      '^^  of  ia- 

3  Gr  2  spection,  &6. 
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enter  upon,  go  down  and  come  up  from  the  said  mines,  and  to  view 
the  state  thereof,  and  to  inspect  and  examine,  dial,  measure  and 
survey  the  same,  and  the  pits,  shafts,  adits,  drifts  and  -workings  to 
be  made  in  pursuance  of  these  presents,  and  for  the  purposes  afore- 
said to  make  use  of  the  tackle,  ropes,  vessels,  machinery,  imple- 
ments and  utensUs  of  the  said  lessees,  their  executors,  &c.,  and  to 
Provisions  for  have  the  assistance  of  their  workmen  and  agents.    Airo  also,  that 
&yS^*^'     ^  *^®  ^^^^  lessees,  their  executors,  &c.  now  are,  or  if  during  the 
from  lessees      ^^^^  *^™^  ^^^7  ^^^^  become,  owners,  lessees,  or  occupiers,  or  in  pos- 
■worMng  session  of  any  adjoining  mines,  and  any  dispute  or  difference  arising 

adjoining         between  the  lessors  and  lessees  touching  the  boundary  of  the  mines 
mines  as  hereiabefore  demised,  and  such  adjoining  mines,  or  any  subsidence 

^'^  '  either  on  the  surface  or  im.derground,  alleged  by  the  lessors  to  have 

been  caused  by  the  workings  of  any  such  adjoining  mines,  or  if  any 
matter  of  differ ence  arising  out  of  the  contiguity  of  the  two  adjoin- 
ing mines  shall  arise  between  the  lessors  and  the  lessees,  then  the 
lessees  shall,  if  required  so  to  do,  permit  the  lessors  or  their  agents 
to  enter  upon  and  survey  and  inspect  the  workings  of  such  adjoining 
mines  in  such  and  the  same  manner  and  vri.th- such  powers  and 
privileges  as  are  hereinbefore  expressed  with  respect  to  the  said 
mines,  &c.  hereby  demised.  And  shall  also  produce  for  inspection 
all  surface  and  underground  plans  and  sections  and  other  documents 
and  papers  which  may  be  necessary  in  the  opinion  of  the  lessors  to 
the  settlement  of  such  dispute  or  difference,  and  shall  also  permit 
the  lessors,  &c.  to  make  copies  of  such  plans  and  sections  as  afore- 
said, and  copies  of  or  extracts  from  any  such  documents  or  papers 
as  aforesaid,  and  will  at  the  expiration  or  sooner  determination  of 
DeKver  up  at  the  said  term  deliver  up  to  the  lessors,  their  heirs,  &c.  the  said 
end  of  term,  niines,  &c.  hereinbefore  expressed  to  be  hereby  demised,  together 
with  aU.  ore  which  at  the  date  of  such  expiration  or  determination 
shall  be  on  the  lands  and  premises  hereby  demised,  together  with 
all  erections  and  buildings  except  such  as  the  lessees,  their  exe- 
cutors, &c.  are  hereinafter  authorized  to  remove  and  shall  remove  in 
as  good  a  state  and  condition  as  the  nature  of  the  case  wOl  admit  of, 
and  as  shall  be  consistent  with  the  due  performance  of  the  several 
Lessees'  right  covenants  herein  contained.  Peovtded  also,  and  it  is  hereby  agreed 
to  remove  and  declared,  that  the  lessees,  their  executors,  &c.  may  at  any  time 
certam  plant,  before  or  within  three  calendar  months  after  the  expiration  or 
sooner  determination  of  the  said  term,  take  down,  remove  and  eon- 
vert  to  their  own  use  the  materials  of  all  such  engines,  plant, 
machinery,  rails  and  works  (except  as  hereinafter  is  mentioned)  as 
now  are  or  shall  have  been  erected,  set  up,  fixed,  or  made  upon  to 
or  under  the  aforesaid  lands  or  any  part  thereof  for  working, 
getting  or  carrying  away  the  said  mines  hereinbefore  expressed  to  be 
hereby  demised  or  used  in  connection  therewith,  making  reasonable 
satisfaction  for  all  damage  that  may  be  done  to  the  same  lands  by 
such  removal,  but,  except  for  the  purpose  of  re-building  the  same  on 
some  other  part  of  the  said  lands,  or  of  repairing  the  same,  and 
except  so  far  as  may  be  necessary  for  the  removal  of  any  engines  or 
machinery  thereon,  the  lessees,  their  executors,  &c.  shall  not  be  at 
liberty  to  remove  or  pull  down  whoUy  or  partially  any  buildings  of 
brick  or  stone  which  now  are  or  hereafter  during  the  said  term  may 
Lessors'  right  be  erected  on  the  same  lands.  Peovided  always,  and  it  is  hereby 
of  purchasing  agreed  and  declared,  that  in  case  the  lessors,  their  heirs,  &c.,  shall 
fhereof^  ^^^  before  or  upon  the  expiration  or  determination  of  the  said  term 
be  desirous  of  purchasing  all  or  any  part  of  the  engines,  plant, 
machinery,  rails,  works,  tools,  implements,  utensils  or  materials  for 
the  time  being  used  or  employed  in  or  about  the  working  of  the 
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said  mines,  and  of  sueli  desire  sliall  give  one  calendar  month's 

previous  notice  in  writing  to  the  lessees,  their  executors,  &c.,  then 

the  lessees,  their  executors,  &c.,  shall,  when  and  so  soon  as  the 

same  shall  cease  to  he  used  by  them,  leave  for  and  deliver  up  to 

the  said  lessors,  their  heirs,  &c.,  such  of  the  said  things  as  shall  be 

so  required  in  as  good  a  state  and  condition  as  the  same  shall  be 

in  at  the  time  of  giving  such  notice,   subsequent  reasonable  tear 

and  wear  only  excepted,  the  lessors,  their  heirs,  &c.,  paying  for  the 

purchase  thereof  such  a  price  as  shall,  in  case  of  difference,  be 

ascertained  by  arbitration  under  the  provisions  hereinafter  con- 

taiaed.   Provided  always,  and  it  is  hereby  agreed  and  declared  Power  of  ro- 

that,  if  the  lessees,  their  executors,  &c.,  shaU.  at  any  time  or  times  ^°:*'7  °"j.V^" 

during  the  said  term  be  found,  upon  an  arbitration  to  be  conducted  ^^" 

as  hereinafter  provided,  to  be  worMng  or  using  the  said  mines  or 

any  of  them,  in  an  improper,  unsMlful  or  unmininglike  manner,  or 

contrary  to  the  true  intent  and  meaning  of  these  presents,  then  and 

in  every  such  case  it  shall  be  lawful  for  the  said  lessors,  their  heirs, 

&c.,  to  re-enter  and  take  possession  of  all  and  singular  the  said 

mines   and  premises,    and  to   stop  and  discontinue  the  working 

thereof  until  full  satisfaction  shall  be  made  by  the  said  lessees, 

their  executors,  &c.,  for  all  damage,  loss  or  injury  which  shall  have 

been  occasioned  or  sustained  by  reason  of  the  improper,  unskilful 

or  unmininglike  working  or  using  thereof,    such  satisfaction  or 

compensation  to  be  ascertained,  in  case  the  parties  disagree,  by 

arbitration  in  manner  hereinafter  provided.     Ajsd  it  is  hereby 

expressly  declared  that  no  deficiency  in  the  quantity  of  ore  raised 

in  any  year  in  which  the  lessors,  their  heirs,  &c.,  may  re-enter 

imder  this  present  proviso  shall,  for  the  purpose  of  estimating  the 

tonnage  rent  payable,  be  made  up  in  any  subsequent  year  or  years. 

Provided  always,  and  it  is  hereby  agreed  and  declared,  that  the  Lessees' 

lessees,  their  executors,  &c.,  may  at  the  end  of  the  first,  fifth,  tenth  po^erto 

or  fifteenth  years  of  the  said  term  determine  the  same  by  giving  not  tenancy 

less  than  one  year's  previous  notice  in  writing  of  their  intention  to 

the  lessors,  their  heirs,  &c.,  and  on  paying  the  several  rents  and 

royalties  hereby  reserved,  and  performing  and  observing  the  several 

covenants  and  agreements  by  the  lessees  herein  contained  up  to  the 

day  of  the  said  term  being  so  determined.   Provided  always,  and  Powers  of  re- 

these  presents  are  upon  this  express  condition,  that  if  and  whenever  entry  gene- 

any  part  of  the  said  several  rents  or  royalties  shall  be  in  arrear  for  ^"-T- 

thirty  days,  whether  the  same  shall  have  been  legally  demanded  or 

not,  or  if  and  whenever  the  lessees,  their  executors,  &c.,  or  any  of 

them,  shall  make  or  return  any  fraudulent  or  false  accounts  under 

the  covenants  hereinbefore  contained,  or  if  and  whenever  there 

shaU.  be  a  breach  of  any  of  the  covenants  and  agreements  by  the 

lessees  herein  contained,  the  lessors,  their  heirs,  &c.,  may  re-enter 

upon  any  part  of  the  said  mines,  &c.  in  the  name  of  the  whole,  and 

thereupon  the  said  term  of years  shall  absolutely  determine, 

without  prejudice  nevertheless  to  the  recovery  of  any  rent  or  money 

then  due  or  payable,  or  to  any  right  of  distress,  action  or  suit  that 

may  have  arisen  imder  these  presents  prior  to  such  re-entry  or  to 

the  habUity  of  the  lessees,  their  executors,  &c.,  to  perform  and 

observe,  and  to  the  right  of  the  lessors,  their  heirs,  &c.  to  enforce, 

the  performance  of  every  or  any  covenant  or  stipulation  herein 

contained,  and  which  ought  to  be  performed  or  observed  by  the 

lessees,  their  executors,  &c.,  after  the  expiration  of  the  said  term, 

in  case  the  same  had  then  expired  by  effluxion  of  time.    And  the  Lessors' 

lessors  do  hereby  for  themselves,  their  heirs,  &c.,  covenant  with  the  oovenants. 

lessees,  their  executors,  &c.,  that  they  paying  and  delivering  the 


822  APPENDIX   I. — PKBCEDENTS   IN    CONVEYANCING. 

said  rents,  royalties  and  renders  hereby  respectively  reserved,  and 
]Derfommig  and  observing  the  several  covenants  and  agreements  by 
the  lessees  herein  contaiaed,  may  peaceably  hold  and  enjoy  the 
said  premises  during  the  said  term  without  any  interruption  or 
Artitration  disturbance  by  the  lessors  or  their  heirs,  &c.  Pbotided  always, 
clause.  and  it  is  hereby  agreed  and  declared,  that  if  any  dispute,  question, 

difference  or  controversy  shall  arise  between  the  said  parties  to  these 
presents,  or  their  respective  heirs,  executors,  administrators  or  as- 
signs, touching  these  presents,  or  any  clause,  matter  or  thing  herein 
contained,  or  the  construction  hereof,  or  the  rents  or  sums  of  money 
payable  under  these  presents,  or  the  working  of  the  said  mines,  or 
any  compensation  or  satisfaction  to  be  paid  or  made  or  other  thing  to 
be  done  under  the  covenants  and  agreements  herein  contained  or  any 
matter  in  any  way  connected  with  these  presents  or  the  operation 
hereof,  or  the  rights,  duties  or  UabiLities  of  either  party  in  con- 
nection with  the  premises,  then  and  in  every  or  any  such  case  the 
matter  in  difference,  including  any  matter  hereinbefore  agreed  to  be 
referred  to  arbitration,  shall  be  referred  to  two  arbitrators  or  their 
umpire,  pursuant  to  and  so  as  with  regard  to  the  mode  and  conse- 
quences of  the  reference  and  in  all  other  respects  to  conform  to  the 
provisions  in  that  behalf  contained  in  the  Common  Law  Procedure 
Act,  1864,  or  any  then  Subsisting  modification  of  or  substitution  for 
the  same.  Axd  upon  every  or  any  such  reference  the  arbitrators 
and  umpire  shall  respectively  have  power  to  examine  parties  and 
■witnesses  upon  oath,  and  to  fix,  settle  and  determine  the  amount  of 
the  costs  of  the  reference  and  award  respectively  or  incidental 
thereto  to  be  paid  by  both  parties,  or  by  either  party  or  otherwise, 
and  to  direct  the  same  to  be  taxed  either  as  between  solicitor  and 
client  or  as  between  party  and  party  or  otherwise,  and  to  direct  and 
award  when  and  by  whom  such  costs  shall  be  paid.    In  witness,  &c. 


The  PiBST  ScHEDTjiB  abovo  referred  to. 
[^Same  as  first  schedule  in  last  precedent.^ 

The  Second  Schedtjxe  above  referred  to. 
[Same  as  second  schedule  in  last  precedent.^ 


No.  17.  Conditions  for  letting  three  Mines  of  Coal.    [Lancashire 

District.'} 

Memobandtjm  of  the  terms  and  conditions  to  be  inserted  in  an 
intended  lease  of  the  X.  Yard  Mine,  Pour  Poot  Mine,  and  Pive 
Poot  Mine,  under  part  of  an  estate  at  X.,  lying  on  the  south-west 
side  of  a  fault,  the  boundary  of  lands  under  which  mines  are  to  be 
included  in  lease  being  more  particularly  defined  on  the  plan  here- 
unto annexed  and  thereon  coloured . 

Conditions. 

1.  Term years  from day  of 18 — . 

2.  Pixed  rent  £ per  annum  by  half-yearly  payments  on  the 

day  of and day  of in  every  year,  the  first 


payment  to  become  due  on  the day  of next, 

3.  Substituted  or  footage  rent  £ per  foot  thick  per  Cheshire 

acre  for  each  mine  horizontal  measurement. 

4.  The  lessees  to  have  power  to  recoup  deficiency  of  get  below 
fixed  rent  in  any  future  year  of  the  term. 
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6.  The  lessees  are  not  to  have  any  surface  rights  or  privileges 

except  over  the  lands  coloured ,  on  which  at  any  time  during 

the  term  of  the  lease  they  may,  in  consideration  of  an  annual 

payment  of  £ ,  construct  thereon  a  railway  and  use  and  enjoy 

the  same,  mating  compensation  to  the  tenant  of  the  land  for 
herbage  damage,  and  at  the  end  of  the  term,  restoring  the  site  so 
taken,  if  required  by  the  lessor,  to  agricultural  land. 

6.  A  covenant  to  be  inserted  in  the  lease  to  compel  the  lessees  to 
exhaust  or  to  pay  for  the  mines  whether  gotten  or  not  during  the 
term. 

7.  Liberty  to  be  reserved  to  the  lessor  or  his  nominees  to  sink 
through  the  mines  to  be  demised  to  the  imderlying  mines. 

8.  The  lessees  to  have  usual  allowances  for  faults,  and  full 
outstroke  and  instroke  in  the  mines  underground. 

9.  Lease  and  duplicate  to  be  prepared  by  the  lessor's  solicitor  at 
cost  of  lessees,  and  such  lease  and  duplicate  to  contain  aU  other  usual 
clauses,  &c.  usually  inserted  in  leases  of  coal-mines  in  the  X.  district. 

10.  The  lessees  unmediately  upon  signing  this  memorandum  to 
have  liberty  to  enter  and  work. 

Dated,  &c. 


No.  18.  Lease  of  three  Mines  of  Coaliii  pursuance  of  the  Conditions 
stated  in  last  preceding  Precedent.     [^Lancashire  District. 2       , 

This  Lsdentttee,  &c.,  between  A.  B.,  &c.  (hereinafter  with  his 
heirs,  executors,  &c.  called  the  lessor)  of  the  one  part,  and  0.  D. 
and  E.  F.,  &c.  (hereinafter  with  their  executors,  &c.  called  the 
lessees)  of  the  other  part :  Witmibssbth,  that  in  consideration,  &o., 
the  said  lessor  doth  hereby  grant  and  demise  unto  the  said  lessees 
all  such  parts  and  portions  of  the  mines,  beds,  or  seams  of  coal 
respectively  called  the  X.  Yard  Mine,  Four  Foot  Mine,  and  Five 

Foot  Mines,  as  shall  be  found  lying  and  being  on  the side  of 

a  certain  fault  which,  so  far  as  ascertained,  is  supposed  to  extend 
or  lie  as  regards  the  1st  and  2nd  of  the  said  mines  in  or  about  the 
direction,  and  upon  or  near  to  the  site  shown  by  the  line  marked 

in  the  plan  drawn  in  the  margin,  hereof,  and  as  regards  the 

3rd  of  the  said  mines  in  or  about  the  direction  and  upon  or  near  to 
the  site  shown  by  the  line  marked on  the  same  plan,  or  where- 
soever the  same  fault  shall  be  found  lying  with  regard  to  any  of 
the  said  mines  respectively  within  and  under  all  and  singular  the 
lands,  &c.  belongirig  to  the  said  A.  B.,  situate  in  X.  in  the  county 
of  Lancaster,  and  now  in  the  occupation,  &c.,  containing  by 
estimation,  &c.,  and  more  particularly  delineated  in  the  said  plan 
and  thereon  edged . 

[Full  powers  to  work  and  win  mines.] 

But  the  lessees,  or  either  of  them,  their  executors,  &e.,  are  not  to  Undergroimd 
enter  upon  or  use  the  surface  of  the  said  land  and  premises  herein-  workmgs 
before  described,  or  any  part  thereof  respectively  (except  as  herein  °°^y- 
authorized),  but  they  are  to  work,  get,  excavate,  and  carry  away 
the  same  mines  respectively  by  or  by  means  only  of  underground 
workings,  ways,  roads,  excavations  and  shafts  or  pits  in  other  lands 
or  grounds  adjoining  unto  or  communicating  with  the  said  hereby 
demised  mines. 

Together  also  with  full  power,  liberty,  and  authority  to  carry  Conterminous 
away  and  convey  through  and  along  any  excavations  and  roads  estates,— 
which  may  be  made  by  the  said  lessees,  their  executors,  &c.  in  the  ^f'^^      ' 
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said  mines  hereby  demised,  or  any  of  them,  tlie  produce  of  any 
other  adjoining  mines  of  coal  of  which  the  said  lessees,  theu' 
executors,  &e.  may  he  the  owners  or  lessees ;  and  also  with  full 
power  and  authority  for  the  lessees,  their  executors,  &c.  at  their 
Surface,  part  option  and  others  by  their  or  any  of  their  appoiutment  to  enter  into 
of,— rights       and  upon  such  part  and  parts  of  the  aforesaid  lands  hereinbefore 

°^^^'  described  as  are  coloured in  the  aforesaid  plan,  beiiig  — — 

yards  long  and yards  wide,  but  without  using,  injuring,  dis- 

turbiug,  or  otherwise  interfering  with  the  remainder  or  other  parts 
of  the  said  lands  not  so  coloured,  with  or  without  horses  and  other 
beasts  of  burden,  carts,  waius,  carriages  and  waggons  and  (having 
previously  at  their  own  costs  and  charges  and  to  the  satisfaction  of 
the  said  A.  B.,  his  heirs,  &c.,  constructed  efficient  fences  on  both 
sides  for  the  whole  length  thereof  in  order  effectually  to  separate 

the  land  coloured in  the  said  plan  from  the  adjoining  lands, 

and  having  made  suitable  and  sufficient  gates  in  such  fences  and 
convenient  approaches  to  and  from  such  gates  from  and  to  the 
adjoLoing  land  for  the  convenient  passing  and  re-passing  of  the 
said  A.  B.,  his  heirs,  &c.,  and  his  and  their  tenants,  &c.,  who  shall 
always  be  at  liberty  on  foot  and  on  horseback,  and  with  or  without 
his  or  their  horses  and  cattle,  carts  and  carriages,  laden  or  unladen, 
to  pass  and  re-pass  through  such  gates,  and  either  at  right  angles  or 
diagonally,  but  not  longitudinally,  over  and  across  the  land  so  de- 
lineated and  coloured as  aforesaid)  there  and  thereupon,  with 

or  without  materials,  implements  and  utensils,  to  make,  construct 
and  use  a  railway,  tramway  or  other  roadway  and  passage,  they  the 
said  lessees,  their  executors,  &c.,  when  any  such  way  or  road  shall 
be  disused  or  discontinued,  making  good  the  land  which  shall  have 
been  broken  or  disturbed  for  the  purposes  aforesaid  in  accordance 
with  the  covenant  in  that  behalf  hereinafter  contained.    And  also 
full  power  and  authority  to  remove,  cart  and  carry  away  through, 
over  and  along  any  such  railway  or  other  way  to  be  made  in  pursu- 
ance of  the  power  and  authority  last  aforesaid,  as  well  all  or  any 
mines  or  seams  hereby  demised  as  also  any  mine  or  mines  of  coal 
which  may  be  worked  or  gotten  by  the  said  lessees,  their  executors, 
&c.,  from  any  lands  adjoining  or  adjacent  to  or  in  connection  with 
the  said  mines  hereby  demised  and  also  any  plant,  materials,  articles 
and  things  whatsoever  of  them  the  said  lessees,  their  executors,  &c. 
Exceptions.              Exception  of  all  other  mines  to  lessor,  and  incidental  rights  of 
working  same,  iucluding  a  power  to  sink  through  the 
demised  mines,  and  to  carry  a  railway  or  other  road  across 
lessees'  tramway,  doing  as  little  injury  to  the  latter  as 
possible  and  paying  [or  not]  compensation  for  such  injury 
(if  any). 
Exception  of  parts  of  demised  mines  for  barriers  and  supports 
of  pits,  &e. 
To  HAvn  Airo  TO  HOLD  (the  premises  subject  to  the  exceptions,  and 
subject  also  to  all,  if  any,  previous  and  existing  leases,  &c.),  unto  the 
said  lessees,  their  executors,  for  the  term  of years,  to  be  com- 
puted from  the day  of last  past,  determinable  nevertheless 

as  hereiuafter  mentioned,  YrELDiNG  and  paying  therefor  in  respect 
Kents.  of  the  several  mines,  liberties  and  premises  hereby  demised  (other 

than  and  except  the  liberty  to  enter  upon  the  land  coloured on 

the  said  plan)  the  fixed  or  certain  yearly  rent  of  £ sterling 

(clear  of  aU.  deductions  except  landlord's  property  tax)  by  two  equal 

half-yearly  payments  on  the  day  of  and  day  of 

iu  every  year,  the  first  of  such  half-yearly  payments  to  be 

made  on  the  day  of  next,    And  also  yielding  and 
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PAYING  yearly  and  every  year  until  the  -^'hole  of  the  said  mines, 
beds  and  seams  of  coal  hereby  demised  shall  have  been  paid  for 
by  half-yearly  payments  on  the  days  fixed  as  the  days  of  payment 
of  the  said  yearly  rent  certain  as  aforesaid  for  and  in  respect 
of  the  quantity  of  coal  to  be  from  time  to  time  gotten  out  of  each 
or  any  of  the  said  hereby  demised  mines  in  each  or  any  half- 
year  of  the  said  term  hereby  granted  the  further  and  additional 

rent  or  sum  of  money  after  the  rate  of  £ for  every  Cheshire 

acre  thereof  of  the  thickness  of  one  foot,  and  so  in  proportion  for 
any  greater  or  less  quantity  than  an  acre  and  greater  or  less  thick- 
ness than  a  foot  of  each  of  the  said  mines  :  Ai^d  also  yielding  and 

PAYING  on  the day  of  the  full  amount  or  value  of  the 

quantity  of  coal  hereby  demised  which  shall  then  remain  ungotten, 
and  not  then  have  been  actually  paid  for  under  the  reservations 
hereinbefore  contained,  such  amount  or  value  to  be  estimated 
at  or  after  the  rate  or  price  per  foot  per  acre  aforesaid :  And 
ALSO   YIELDING    AND   PAYING  for  and  in  respect  of  the  said  land 

delineated  and  coloured in  the  aforesaid  plan,  in   case   the 

same  or  any  part  thereof  shall  be  entered  upon  or  used  by 
the  said  lessees  or  either  of  them  in  pursuance  of  the  power  or 
authority  hereby  granted,  the  further  and  additional  yearly  rents 

or   sums  following,  viz.,    a  yearly  rent   or    sum  of   £ ,  and 

also  a  yearly  rent  or  sum  to  be  computed  after  the  rate  of  £ 

for  every  Cheshire  acre,  and  so  in  proportion  for  any  greater  or  less 
quantity  than  an  acre  for  and  in  respect  of  the  land  delineated  and 
coloured in  the  said  plan  or  any  part  thereof,  which,  in  pursu- 
ance of  the  power  and  authority  hereinbefore  contained,  shall  be 
entered  upon  or  used  for  the  purpose  of  or  in  connection  with  any 
such  railway,  tramway  or  other  road,  way  or  passage  as  aforesaid 
(clear  of  all  deductions  except  landlord's  property  tax)  by  two  equal 
half-yearly  payments  on  the  days  fixed  as  the  days  of  payment  of 
the  said  fixed  and  certain  rent  hereinbefore  reserved,  the  first  of 
such  half-yearly  payments  of  the  same  several  rents  lastly  herein- 
before reserved  to  become  due  and  be  made  on  such  of  the  said 
half-yearly  days  as  shall  first  and  next  happen  after  such  entry  or 
user  shall  take  place,  and  the  same  to  continue  payable  by  such 
half-yearly  payments  until  the  delivery  up  of  the  same  land  restored 
in  accordance  with  the  covenant  in  that  behaK  hereinafter  contained: 
Pkovided  nevertheless  that  in  ease  the  said  acreage  rent  shall  in  Powers  and 
any  one  year  during  the  said  term  exceed  the  said  certain  or  fixed  provisoes. 

rent  of  £ reserved,  and  for  the  time  being  payable  as  aforesaid, 

then  and  so  long  as  it  shall  so  happen  the  same  certain  or  fixed  rent 
shall  not  be  payable,  and  the  said  lessees  shall  be  discharged  from 
the  payment  thereof.  But  in  case  the  said  acreage  rent  shall 
happen  to  be  less  than  the  said  certain  rent,  then  and  so  long  as  it 
shall  so  happen  and  continue  the  said  certain  rent  and  not  the  said 
acreage  rent  shall  be  payable  as  aforesaid. 

Power  to  make  up  short  workings  of  one  year  in  any  subsequent 
year. 

Provision  for  yearly  measurements  of  coal,  distinguishing  defaults 
and  fault-depreciations. 

Power  of  distress  [extending  to  adjacent  mines  also]. 

Lessees'  covenants: — 

1.  To  pay  rents,  including  rent  for  part  (if  any)  of  surface  used;  Leasees' 

2.  To  pay  taxes,  &e. ;  covenants. 

3.  To  maintain  fences,  &c. ; 

4.  To  restore  surface  used  for  railway,  restoring  also  aU  (if  any) 

breaks  in  fences: 
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[5.  To  pay  for  sm-faee  damage  (if  any) ;] 

6.  And  also  stall  not  nor  will  during  the  term  hevehj  granted 

work,  excavate,  or  remove,  or  permit  or  suffer  to  be  worked, 
excavated,  or  removed,  for  any  purpose  whatsoever,  a 
greater  quantity  or  thickness  of  the  earth,  materials,  rub- 
bish, or  strata  lying  or  being  under  the  lands  of  the  said 
lessor  hereinbefore  described,  or  any  part  or  parts  thereof 
than  such  portion  thereof  as  with  the  thickness  of  each  or 
any  of  the  jnines,  beds  or  seams  of  coal  hereby  demised  is 
or  are  necessary  for  working  and  getting  the  same  mines 
or  any  of  them  according  to  the  usual  method  of  working 
similar  coal-mines; 

7.  Not  to  assign  or  imderlet  (unless  to  a  partner)  without  con- 

sent; 

8.  To  work  out,  or  at  least  pay  for,  the  whole  of  the  coal  in 

mines; 

9.  To  keep  true  levels,  and  generally  to  work  in  a  skilful 

manner; 

10.  And  shall  not  nor  wiU  get  or  work  one  or  more  of  the  mines 

hereby  demised  to  the  detriment,  loss  or  injury  of  the 
other  or  others  of  them,  but  shall  and  will  in  working  the 
same  mines,  and  each  and  every  of  them,  so  work  the  same 
respectively  as  not  to  raise  or  get  the  coal  from  or  out  of 
any  lower  mine  or  mines  in  advance  of  that  in  any  higher 
mine  or  mines,  so  as  by  dislocation  or  otherwise  to  pre- 
judice, damage,  or  render  more  difficult  or  costly  the  work- 
ing or  getting  of  any  such  higher  mine  or  mines; 

11.  To  pay  for  portion  of  mines  rendered  unworkable  through 

improper  workings; 

12.  To  keep  working  plans,  &c. ; 

13.  To  permit  lessor,  &c.  to  inspect,  and  for  that  purpose  to 

descend,  &c.,  taking  a  workman  or  workmen  to  assist. 
Lessor's  Lessor's  covenant  for  quite  enjoyment, 

covenant.  Power  to  re-enter  and  determine  demise  in  specified  events. 

Ee-entry,—  Peovtded  Also,  and  it  is  hereby  expressly  declared  and  agreed, 
power  of.  that  when  and  so  soon  as  before  the  expiration  by  effluxion  of  time 
Cessation  of  of  the  term  hereby  granted  the  whole  of  the  said  hereby  demised 
rent, — proviso  mines  shall  have  been  paid  for  by  the  said  lessees  at  and  after  the 
'•  respective  rates  and  prices  aforesaid,  then  and  in  such  case  all  future 

payments  for  or  in  respect  of  the  same  mines  shall  cease;  and  the 
said  lessees  shall  be  at  liberty  T^ithin  the  then  residue  of  the  hereby 
granted  term  to  get,  remove,  and  convert  to  their  own  use,  so  much 
of  the  hereby  demised  mines  or  any  of  them  as  they  shall  then  have 
paid  for  and  shall  not  have  then  actually  gotten. 
Arbitration  clause. 
In  witness,  &c. 

— *■ — 

No.  19. — Lease  of  Mines  of  Lead  \_and  of  Copper']. 
This  IwBEimjiiE,  made  the  1st  day  of  November,  18  ,  between 
{lessor)  of  the  one  part,  and  {lessees)  of  the  other  part,  WITNESSETH, 
that  in  consideration  of  the  rents,  reservations,  covenants,  provisoes 
and  agreements  hereinafter  contained,  and  on  the  part  of  the  said 
{lessees),  their  executors,  administrators  and  assigns,  to  be  paid, 
observed  and  performed,  He  the  said  {lessor)  (so  far  as  the  grant 
hereinafter  contained  is  not  included  in,  or  does  not  interfere  with 
any  former  or  similar  grants  by  the  said  {lessor)  or  any  former 
owner)  doth  by  these  presents  grant  and  demise  unto  the  said 
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(lessees),  their  executors,  administrators  and  assigns,  axl  \_Describe  Parcels. 
the  veins  or  ground  correctly,  and,  if  necessary,  hy  reference  to  a  plan. 
If  a  vein  he  demised,  describe  its  supposed  direction,  the  Imigth  from 
a  given  point,  and  the  breadth  intended  to  be  granted,  and  any 
other  particulars'],  Together  witli  all  and  singular  houses,  build- 
ings, shafts,  sumps,  levels,  drifts,  works,  ways,  waters,  water- 
courses, privileges  and  appurtenances  to  the  same  now  belong- 
ing, or  therewith  occupied  and  enjoyed ;  and  also,  together  with  Powers  and 
full  and  free  liberty  for  the  said  {lessees),  their  executors,  ad-  liberties. 
ministrators  and  assigns,  and  their  agents  and  workmen,  in  and 
upon  any  lands  in  which  the  said  mines  and  premises  hereby 
demised  shall  be  situate  (but  so  far  only  as  the  said  (lessor)  may 
lawfully  authorize  the  said  (lessees)  for  this  purpose),  to  dig, 
sink,  drive,  make  and  use  all  such  pits,  shafts,  sumps,  levels, 
watercourses  and  other  works  (except  for  hushing),  which  may  be 
necessary  for  winning,  working  and  obtaining  the  lead  ores  therein 
contained ;  and  also  to  appropriate  and  use  such  part  of  the  said 
lands,  either  underground  or  on  the  surface,  as  may  be  proper  and 
requisite  as  well  for  depositing  and  laying  down  the  said  ores,  and 
placing  and  heaping  the  waste,  refuse  and  rubbish  which  may  be 
worked  along  with  them  from  time  to  tkae,  as  for  washing  and 
cleansing  the  said  ores,  and  for  efEectually  separating  them  from  all 
the  soil  and  other  substances  mixed  with,  them,  and  also  for  sup- 
plying the  said  miaes  and  works  with  water,  or  with  good  and 
fresh  air,  or  for  freeing  the  same  from  water  or  foul  air,  and  for 
the  purposes  aforesaid  to  erect,  make  and  employ  all  such  fire, 
steam,  water  or  other  engines,  buildings,  workmen's  houses,  shops, 
crushing  nulls,  sheds  or  hovels,  machinery  and  works  which  may 
be  proper  and  reasonable  ;  and  also  with  full  liberty  and  power  to 
use  and,  repair  any  railroads,  or  other  roads  or  ways  already  made, 
which  may  lead  to  the  mines  and  premises  hereby  demised,  and  to 
construct,  repair  and  use  any  new  railroads,  or  other  roads  or  ways, 
which  may  from  time  to  time,  diuing  the  continuance  of  this 
demise,  be  proper  and  necessary  for  the  effectual  working  and 
management  of  the  said  mines  and  premises  hereby  demised ;  and 
also  with  full  liberty  at  all  proper  times  to  enter  into  the  mines 
hereby  excepted,  with  workmen  and  servants,  for  the  purpose  of 
examining  the  same.  Except  and  always  reserved  unto  the  said  Exceptions. 
(lessor),  Ms  heirs  and  assigns,  his  and  their  agents  and  workmen, 
full  and  free  liberty  at  all  proper  and  seasonable  times,  during  the 
continuance  of  this  demise,  to  enter  into  and  upon  the  mines,  works 
and  premises  hereby  demised,  in  order  to  view  and  examine  the 
condition  thereof,  and  for  that  purpose  to  make  use  of  any  of  the 
railroads,  or  other  roads  ahd  ways,  machinery  and  works  belonging 
to  the  said  mines  and  premises ;  and  also  to  use  or  to  make  and  use  To  enter, 
any  drifts,  levels,  watercourses,  adits  or  passages  now  being  or 
hereafter  to  be  in  or  upon  any  part  of  the  premises  hereby  demised, 
or  the  surface  thereof,  for  the  purpose  of  freeing  any  other  mines 
whatsoever  from  water,  or  for  conducting  water  for  the  use  of  any 
such  last-mentioned  miaes  or  the  machinery  or  works  connected 
therewith,  or  for  supplying  the  same  with  good  fresh  air  ;  and  also  To  work  ad- 
full  and  free  liberty,  at  aU  times  during  the  continuance  of  this  ]°P™& 
demise,  to  make  any  level,  drift,  shaft,  adit,  watercourses,  railroads  ""'^^^  > 
and  other  roads  or  ways  in  or  upon  any  parts  of  the  premises 
hereby  demised,  or  the  surface  thereof,  for  effectually  winning  or 
working  any  adjoining  mines.  Pbovtded  always,  that  the  said  But  not  to 
(lessor),  his  heirs,  assigns,  'or  his  or  their  agents  and  workmen,  obstruct  the 
shallnbtby  any  of.  the  means  aforesaid  obstruct  or  destroy  any  of  the  J^^d 
levels,  drifts,  shafts,  adits,  watercourses,  railroads  and  other  roads  ' 
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Or  divei-t 
■water. 


Proportion  of 
costs. 


Deliver  ore 
foimd. 


Damapfes. 


or  ways,   and  works  belonging  to  tlie  said  mines  and  premises 
hereby  demised  and  in  actual  nse ;  and  sbaU.  not  molest  nor  delay  in 
tbe  regular  and  necessary  use  thereof  in  the  meantime  the  work- 
men and  servants  of  the  said  lessees  or  lessee  for  the  time  being ; 
and  shall  not  on  any  account  whatever  divert  or  use  for  any  pur- 
poses whatsoever  any  water  which  may  be  from  time  to  time  enjoyed 
with  the  said  mines  and  premises  hereby  demised,  and  which  may  at 
any  time,  either  then  or  thereafter,  be  only  adequate  for  the  proper 
and  effectual  working  and  washing  of  the  mines   and  minerals 
hereby  demised;    and  shall  contribute  a  fair    and    proportionate 
share  of  the  costs  and  expenses  incurred  in  repairing  any  parts  of 
such  works  which  may  be  jointly  used  by  the  said  {lessor),  his  heirs 
or  assigns,  and  the  said  lessees  or  lessee  for  the  time  being ;  and 
shall  also,  from  time  to  time,  deliver  to  the  said  lessees  or  lessee  for 
the  time  being,  their  agents  or  servants,  all  the  lead  ores  which 
shall  be  obtained  in  or  upon  the  said  premises  hereby  demised, 
during  any  such  operations  connected  with  any  adjoining  mines  in 
their  natural  and  unwashed  condition,  and  to  be  laid  upon  some 
part  of  the  said  premises  for  the  acceptance  of  the  said  lessees  or 
lessee,  subject  to  the  like  render  as  the  ores  raised  by  them  or  him ; 
and  shall  also,  in  the  course  of  all  such  last-mentioned  operations, 
make,  from  time  to  time,  all  reasonable  satisfaction  in  damages  for 
any  injury  which  may  be  sustained  by  the  said  lessees  or  lessee  in 
respect  of  the  said  mines,  works  and    premises  hereby  demised. 
Peovided  also,  that  the  said  {lessor),  his  heirs  or  assigns,  shall  not 
attempt  to  win  or  work  any  of  the  minerals  hereby  excepted,  which 
shall  be  immediately  connected  with  the  vein   or  veins  hereby 
demised,  or  with  the  actual  mining  works  for  the  time  being  of  the 
said  lessees  or  lessee,  without  their  or  his  consent  in  writing  first 
obtained.    Peovtded  neveetheless,  that  the  said  lessees  or  lessee 
shall,  at  the  request  of  the  said  {lessor),  his  heirs  or  assigns,  bring 
out  to  the  surface  aU  such  excepted  minerals  as  shall  be  actually 
severed  by  the  said  lessees  or  lessee  in  the  course  of  their  or  his 
mining  operations  without  any  compensation,  and  shall  permit  the 
said  {lessor),  his  heirs  or  assigns,  at  any  time  afterwards,  to  carry 
away  the  same  for  his  and  their  own  benefit.    To  have  and  to 
HOLD  the  said  mines,  veins  and  aU  and  singular  other  the  pre- 
mises   hereinbefore  mentioned,   and  hereby  demised,  with   their 
appurtenances,   except  as  aforesaid,  unto  the  said  {lessees),  their 
executors,  administrators  and  assigns,  from  the  1st  day  of  January 
now  last  past,  for  and  during  the  full  term  of  forty-two  years,  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended.     Ebn- 
DEKiKG  AND  DELIVEEIK&  thorefor  unto  the  said  {lessor),  his  heirs  and 

assigns,  yearly  and  every  year  during  the  said  term,  one  full part 

or  share  of  all  and  every  the  lead  ore,  to  be  from  time  to  time  pro- 
duced and  obtained  by  the  said  lessees  or  lessee  for  the  time  being, 
from  or  out  of  the  mines  and  premises  hereby  demised,  well  and 
sufficiently  washed,  cleansed  and  made  fit  for  smelting,  according  to 
the  best  and  most  improved  mode  practised  within  the  said  manor, 
free  and  clear  from  all  rates,  taxes  and  assessments  imposed,  or  to  be 
imposed,  by  authority  of  parliament  or  otherwise,  upon  the  whole 
or  any  part  of  such,  produce,  and  all  other  charges  and  deductions 
whatsoever  relating  thereto,  and  to  be  weighed  and  delivered  in  the 
Covenants  by   manner  hereinafter  mentioned  (*).     Ainb  the  said  {lessees)  for  them- 

(*)  VARLiTiON  of  reddendum,  where  a  money  rent  is  reserved 
varying  or  not  with  value  of  metal  raised : 

Ebndeeing,  &c.  for  all  lead  ore  (including  the  silver  therein)  to  be 
so  produced  as  aforesaid  the  yearly  sum  or  sums  following ;  (that  is 


Habendum. 


Reddendum. 
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selves,  tlieir  teirs,  executors,  administrators  and  assigns  do,  and 
each,  of  them  doth,  by  these  presents,  jointly  and  severally  cove- 
nant, promise  and  agree  with  and  to  the  said  {lessor),  his  heirs  and 
assigns,  in  manner  following,  that  is  to  say,  that  they  the  said 
(lessees),  their  executors,  administrators  or  assigns,  or  their  agents  I'or  the  pay- 
or workmen,  shall  and  mU,  from  time  to  time,  and  at  all  times  ™^"*  °*  '^'''^*' 
during  the  said  term  of  forty-two  years,  well  and  truly  render  and 
deliver  unto  the  said  {lessor),  his  heirs  or  assigns,  his  or  their  agents 

or  servants,  one  full part  or  share  of  all  and  every  the  lead  ore, 

to  be  from  time  to  time  produced  and  obtained  by  the  said  lessees 
or  lessee  for  the  time  being  from  or  out  of  the  said  mines  and  pre- 
mises hereby  demised  in  manner  aforesaid,  according  to  the  true 
intent  and  meaning  of  these  presents.   And  also  shaU.  and  will  well  To  weigh  the 
and  truly  weigh,  or  cause  to  be  weighed,  upon  some  part  of  the  said  °'■'^• 
demised  premises,  the  whole  produce  of  such  ore  to  be  so  obtained 
as  aforesaid.     And  also  that  the  weights,  beams  and  scales  which  "Weights  and 
shall  be  used  upon  or  near  to  the  premises  hereby  demised  for  the  scales; 
weighing  of  any  such  produce,  either  in  receiving  the  same  from 
the  workmen,  or  in  delivering  the  same  for  smelting  or  for  sale,  or 
by  way  of  reservation  as  aforesaid,  or  for  any  other  purpose  what- 
soever, shall  be  either  the  same  or  of  similar  construction,  size  and 
form,  and  in  all  respects  fair  and  equal ;  and  that  the  weighing  of 
the  said  part  or  share  hereinbefore  reserved  shall  be  performed  at 
least  twice  in  every  year  during  the  said  term,  and  as  many  other 
times  as  occasion  shaU.  require ;  and  that  ten  days'  notice  in  writing 
of  every  weighing  of  the  said  part  or  share  shall  be  given  by  the 
said  lessees  or  lessee  for  the  time  being,  or  their  or  his  agent,  to  the 
said  {lessor),  his  heirs  or  assigns,  or  his  or  their  agents,  in  order  that 
he  or  they  may  be  present  at  such  weighing,  and  attend  to  the  proper 
conduct  thereof.   And  also  that  no  part  of  the  said  produce  shall, 
on  any  account  whatsoever,  be  taken  away  from  the  said  demised 
premises  by  the  said  lessees  or  lessee  for  the  time  being,  their  agents 
or  workmen,  until  it  shall  have  been  so  weighed  as  aforesaid,  and 
until  the  duty  in  respect  thereof  has  been  so  rendered  as  aforesaid. 
And  also  that  it  shall  be  lawful  for  the  said  {lessor),  his  heirs  and  Lessor  may 
assigns,  from  time  to  time  to  distrain  the  ores  and  materials  of  the  distrain. 
said  lessees  or  lessee  for  the  time  being  in,  under  or  upon  any  part 
of  the  premises  hereby  demised  for  or  in  respect  of  any  dues  or 

to  say)  when  the  average  yearly  market  price  of  smelted  pig  lead  of 

every  kind  and  quality  arising  from  mines  within  the  counties  of , 

and  sold  at ,  shall  amount  to  the  sum  of  £ sterling  for  a 

fother  of  lead  containing  twenty-one  hundredweight,  then  at  the 

rate  of  for  every  bing  of  lead  ore,   each  containing   eight 

hundredweight,  produced  from  the  mines  hereby  demised,  and  made 
fit  for  smelting  ;  and  when  such  average  market  price  shall  exceed 

the  said  sum  of  £ per  fother,  then  at  the  rate  aforesaid,  with  a 

further  sum  of for  every  additional  sum  of  £1,  by  which  such 

price  shall  so  exceed,  for  every  such  bing,  and  in  proportion  for  any 
less  sum  than  £1 ;  and  when  such  average  price  shall  be  less  th^n 
the  said  sum  of  £ per  fother,  then  the  said  sum  of  re- 
served as  aforesaid  shall  be  subject  to  a  deduction  therefrom  of  the 
same  amount  and  in  manner  last  aforesaid.  And  such  sums 
hereby  reserved  shall  be  payable  on  the  1st  day  of  February  in 
every  year,  and  shall  be  computed  in  each  case  with  respect  to  the 
ores  produced  in  the  year  immediately  preceding  and  en(£ng  on  the 
1st  day  of  November,  and  with  reference  to  the  ^average  market 
price  for  such  last-mentioned  year. 
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duties  wliicli  ought  to  have  been  rendered  to  the  said  {lessor),  his  heirs 
or  assigns,  and  to  weigh  the  same  in  the  manner  hereinbefore  men- 
tioned, and  after  deducting  his  and  their  fair  proportion  to  leave  the 
same  in  some  part  of  the  said  premises  for  the  use  of  the  said 
lessees  or  lessee  for  the  time  being.    Akd  aiso  that  they  the  said 
lessees  or  lessee  for  the  time  being,  their  or  his  agents,  shall  and 
will,  once  in  every  year  of  the  said  term,  and  at  such  period  in 
every  year  as  the  said  (lessor),  his  heirs  or  assigns,  his  or  their 
agents,  shall  determine,  make  and  deliver  imto  the  said  (lessor),  his 
heirs  or  assigns,  his  or  their  agents,  a  full,  true  and  just  account  in 
writing,  and  signed  by  the  said  lessees  or  lessee  for  the  time  being, 
or  their  or  his  agent,  of  the  quantity  of  lead-ore  yearly  washed, 
weighed  and  produced  from  the  mines  and  premises  hereby  demised, 
and  also  of  the  quantity  of  such  ore  yearly  carried  away  from  the 
said  mines  and  premises,  either  by  the  said  (lessor),  his  heirs  or 
assigns,  or  his  or  their  agents,  or  by  any  other  persons  whomso- 
ever.  AsD  Axso  shall  and  will,  at  all  times  during  the  continuance 
of  this  demise,  prepare  and  keep  a  correct  and  proper  plan  or  sec- 
tion of  aU  the  workings  and  actual  condition  of  the  mines  and  pre- 
mises hereby  demised.   And  also  shall  and  will,  at  aU.  times  during 
the  said  term,  permit  and  suffer  the  said  (lessor),  his  heirs  or  assigns, 
and  his  or  their  agents,  to  inspect,  peruse  and  take  copies  of,  or  ex- 
tracts from,  all  and  every  the  books,  memorandums  and  accounts 
which  shall  be  kept  at  any  time  during  the  said  term  for  entering 
or  recording  the  quantity  of  ore  so  raised  or  so  carried  away  as 
aforesaid,  and  the  said  plans  or  sections.    Akd  also  that  it  shall 
and  may  be  lawful  for  the  said  (lessor),  his  heirs  or  assigns,  or  his 
or  their  agents,  to  inspect  and  take  an  account  in  writing,  from  time 
to  time,  of  all  the  ore  which  shall  be  so  respectively  produced  and 
carried  away  as  aforesaid.    Aktii  also  that  they  the  said  lessees  or 
lessee  for  the  time  being,  their  and  his  agents,  workmen  and  ser- 
vants, shall  and  will,  during  the  continuance  of  this  demise,  work 
and  carry  on  the  said  mines  and  premises  in  a  fair,  orderly,  skilful 
and  workmanlike  manner.  And  also  shall  and  will,  for  at  least  nine 
calendar  months  in  the  whole  in  every  year  during  the  continuance 
of  this  demise,  constantly  employ,  during  all  the  usual  times  and 
hours  of  working  mines  within  the  said  manor,  in  working  and 
carrying  on  the  said  mines,  at  least  four  good,  able  and  sufficient 
miners  or  workmen,  unless  prevented  by  some  inevitable  accident 
or  occurrence-  Aud  also  that  it  shall  be  lawful  for  the  said  (lessor), 
his  heirs  and  assigns,  or  his  or  their  agents,  at  all  proper  and  season- 
able times  during  the  continuance  of  this  demise,  and  whether  the 
mines  are  working  or  not,  without  any  interruption  or  disturbance 
from  the  said  lessees  or  lessee  for  the  time  being,  their  or  his  agents, 
workmen  or  servants,  to  enter  into  and  upon  the  mines,  works  and 
premises  hereby  demised,  or  any  part  thereof,  to  view  and  examine 
the  condition  thereof,  and  whether  the  said  mine  be  worked  in  a 
proper,  skilful  and  workmanlike  manner,  and  for  such  piu-poses  to 
make  use  of  any  of  the  railroads,  or  other  roads  or  ways,  machinery 
and  works  belonging  to  the  said  mines  and  premises.  And  also  shall 
not  nor  will,  at  any  time  during  the  said  term,  hush  any  earth  for 
discovering  or  obtaining  any  ore  without  the  express  Ueence  or  con- 
sent in  writing  of  the  said  (lessor),  his  heirs  or  assigns,  his  or  their 
agent,  for  every  such  purpose.    AifD  also  shall  not  nor  will,  at  any 
time  during  the  continuance  of  this  demise,  place  or  leave  any  waste 
or  dead  heaps,  refuse  or  rubbish  which  may  be  brought  out  of  the 
said  mines  or  premises  near  to  any  river,  brook  or  channel  of  water, 
whereby  such  waste  or  dead  heaps,  refuse  or  rubbish,  may  reasonably 
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be  supposed  to  be  liable  to  be  disturbed  and  carried  away  by  floods 
or  other  natural  causes.     And  aiso  shall  not  nor  will  work  the  said  Nor  -work  out 
mines  hereby  demised  out  of  or  beyond  the  limits  and  boundaries  °*  limits, 
hereinbefore  mentioned.    Ajsd  also  shall  and  will  place  upon  some  Other  ores. 
convenient  part  of  the  said  demised  premises  all  such  ores  and 
minerals  wMch  shall  have  been  worked  by  tho  said  lessees  or  lessee 
for  the  time  being,  their  workmen  or  servants,  and  wMch  shall 
belong  to  any  other  mine-owners  upon  and  by  virtue  of  any  grant 
similar  to  these  presents  in  an  unwashed  condition,  and  permit  and 
suffer  such  last-mentioned  owners,  their  servants  and  workmen,  to 
carry  away  the  same  ores  and  minerals.    Ajstd  also  shaU  and  wUl,  ^^7  "iamages. 
at  all  times  make  proper  and  reasonable  compensation  to  the  owners 
or  occupiers  of  any  land  in  respect  of  any  damages  which  may  be 
sustained  by  them  during  the  continuance  of  this  demise  by  the 
working  of  the  said  mines,  and  the  carryiag  on  the  said  works,  or 
in  taking  away  the  said  ore,  or  by  any  other  means  connected  there- 
with. ASd  also  shall  and  will  build  and  keep  in  good  repair  a  suffl-  Fence  pits, 
cient  and  substantial  stone  wall  or  other  fence  around  all  the  pits 
and  shafts  which  may  at  any  time  during  the  said  term  be  open  in 
any  part  of  the  said  demised  premises  or  elsewhere  for  the  purposes 
of  this  demise,  so  as  efEectually  to  prevent  all  access  thereto  by  all 
kinds  of  cattle  (except  sheep) ;  and  when  and  so  often  as  any  such 
pit  or  shaft  shall  be  considered  by  the  said  {lessee),  his  heirs  or 
assigns,  or  his  or  their  agents,  and  also  by  the  said  lessees  or  lessee 
for  the  time  being,  their  or  his  agents,  to  have  become  entirely  un- 
necessary, shall  and  will  either  fill  up  the  same  with  earth  or  waste 
heaps,  or  cover  the  same  with  a  good  and  sufiicient  arch  of  stone : 
AsD  ALSO  shall  and  will,  at  all  times  hereafter,  keep  harmless  and  Injuries, 
indemnified  the  said  (lessor),  his  heirs  and  assigns,  his  and  their 
agents  and  servants,  of  and  from  all  and  all  manner  of  suits,  actions 
and  proceedings  which  may  be  instituted  against  them  or  any  of  them 
for  or  in  respect  of  any  injuries  sustained  by  breach  of  any  of  the  cove- 
nants and  provisoes  herein  contained  on  the  part  of  the  said  lessees, 
and  all  costs,  charges  and  expenses  in  anywise  relating  thereto.  AifD  Keep  the 
ALSO  shall  and  wUl,  at  all  times  during  the  continuance  of  this  de-  miiies  in 
mise,  keep  and  preserve  the  said  mines  and  premises  from  all  un-  ^°°    °^  ®'' 
necessary  injury  and  damage,  and  also  all  the  levels,  drifts,  shafts, 
pits,  sumps,  watercourses,  houses,  erections,  sheds,  washing  places, 
buddies  and  other  conveniences,  railroads,  and  other  roads  and  ways 
in  good  order,  repair  and  condition,  except  such  of  the  said  works 
as  shall  from  time  to  time  be  considered  by  the  said  (lessor),  his 
heirs   or  assigns,  his  or  their  agents,  to  be  unnecessary  for  the 
further  working  of  the  said  mine,  or  for  any  purposes  connected 
with  the  working  of  any  other  mines,  and  in  such  state  and  con- 
dition shall  and  will,  at  the  end  or  other  sooner  determination  of  and  so  deliver 
the  said  term,  deliver  peaceable  possession  thereof,  and  of  aU  and  *'^^°^  "P- 
singular  the  premises  hereby  demised,  to  the  said  (lessor),  his  heirs 
and  assigns.     [Airo  also  shall  not  nor  will  at  any  time  during  the  Not  to  sub- 
said  term  sublet  or  dispose  of  the  said  mines  and  premises  hereby  1^*- 
demised,  or  any  part  thereof,  for  less  than  the  whole  term  hereby 
gfanted  by  way  of  underlease  or  other  separate  iaterest.  And  also.  To  furnish 
in  case  the  said  mines  hereby  demised  shall  at  any  time  during  the  ^^^^  °^  ""^ 
said  term  be  carried  on  in  copartnership  with  any  other  person  or  '^  ' 

persons,  shall  and  wiU  on  the  1st  day  of  May  in  every  year,  when  so 
required  by  the  said  (lessor),  his  heirs  or  assigns,  deliver  to  him  or 
them,  or  his  or  their  agent,  a  correct  hst  and  description  in  writing 
of  the  persons  interested  therein  as  such  copartners  for  the  time  and  to  pro- 
being  or  as  claiming  to  be  copartners  therein.   And  also  shall  and  cure  partner- 
ship articles. 
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■will,  in  case  of  any  such,  copartnersliip  as  aforesaid,  procure  all  the 
copartners  for  the  time  being  to  enter  into  and  subscribe  articles  of 
agreement  or  rules  defining  the  terms  on  which  such  partnership  is 
constituted,  and  in  particular  containing  a  stipulation  to  the  effect 
that  in  case  any  call  or  contribution  to  be  made  on  any  of  the  said 
copartners  shall  remain  unpaid  for  the  sj)aoe  of  three  calendar 
months  from  the  time  of  proposed  payment,  the  share  and  interest 
of  such  xaartner  so  failing  may  be  forfeited,  and  shall  and  will 
deliver  a  copy  of  all  such  articles  or  rules  to  the  said  {lessor),  his 
heirs  or  assigns,  or  his  or  their  agent.    And  aiso  shall  and  -will 
duly  enforce  such  stipulation  to  the  effect  aforesaid  against  all  or 
any  of  the  partners  so  failing  to  pay  any  such  call  or  contribution. 
Peovided  always  that  no  covenant  or  clause  herein  contained  shall 
operate  to  oblige  the  said  {lessor),  his  heirs  or  assigns,  for  any  of 
the  purposes  of  these  presents  to  acknowledge  any  person  or  persons 
as  interested  in  the  mines  and  premises  hereby  demised,  other  than 
the  person  or  persons  for  the  time  being  legally  entitled  thereto  under 
this  demise,  without  reference  to  any  equitable  claims  thereto.] 
Peovided  always,  and  it  is  hereby  mutually  declared  and  agreed 
between  and  by  the  parties  to  these  presents,  that  if  the  said  {lessor), 
his  heirs  or  assigns,  or  his  or  their  agents  or  servants,  shall,  after 
such  notice  of  ten  days  as  aforesaid,  neglect  or  refuse  to  attend  and 
be  present  at  any  weighing  of  the  said  lead  or  other  ore,  for  the 
purpose  of  ascertaining  the  amount  of  duty  ore  so  payable  as  afore- 
said, then  and  in  every  such  case  it  shall  be  lawful  for  the  said 
lessees  or  lessee  for  the  time  being,  their  or  his  agents  or  servants, 
in  the  presence  of  two  credible  and  indifferent  witnesses,  to  weigh, 
divide  and  apportion  all  and  every  the  ore  so  produced  and  prepared 
as  aforesaid,  and  to  set  apart  and  keep  safely  on  behaK  of  the  said 
{lessor),  his  heirs   and  assigns,  in  some  convenient  part  of  the 
premises  hereby  demised,  or  as  near  thereto  as  circumstances  will 
permit,  the  said  full  share  and  proportion  of  the  said  {lessor),  his 
heirs  or  assigns,  until  the  same  shall  be  so  removed  and  carried 
away  by  him  or  them,  but  the  said  lessees  or  lessee  for  the  time 
being,  their  or  his  agents  or  workmen,  shall,  on  no  account,  be 
responsible  for  the  safe  custody  of  the  said  part  or  share  for  more 
than  six  calendar  months.    Peovided  also,  and  it  is  hereby  further 
declared  and  agreed,  that  the  said  {lessor),  his  heirs  or  assigns, 
shall  upon  the  determination  of  the  said  term,  and  within  sis  months 
afterwards,  have  the  option  of  purchasing  all  or  any  parts  of  the 
engines,   machinery,   mining    tools    and    instruments,    and  other 
articles  belonging  to  the  said  mines  and  premises  hereby  demised, 
and  which  are  legally  removable  by  a  tenant  at  a  valuation  to  be 
made  in  the  manner  hereinafter  mentioned.  Ajsu  if  the  said  {lessor), 
his  heirs  or  assigns,  shall,  within  such  period  as  aforesaid,  decline 
or  neglect  to  purchase  all  or  any  part  of  such  engines,  machinery, 
tools,  instruments  and  articles  as  aforesaid,  then  that  it  shall  be 
lawful  for  them,  the  said  lessees  or  lessee  for  the  time  being,  within 
twelve  calendar  months  next  after  the  determination  of  the  said 
term,  to  remove,  take  up  and  carry  away  the  same  for  their  own 
use  and  benefit  without  any  claim  or  disturbance  by  the  said  {lessor), 
his  heirs  or  assigns.    And  also,  that  upon  such  determination  as 
aforesaid,  it  shall  be  lawful  for  the  said  lessees  or  lessee  for  the 
time  being,  within  the  space  of  twelve  months  then  next  ensuing, 
to  wash,  crush  and  remove  and  take  away  the  ores  which  shall 
have  been  produced  by  them  or  him  during  any  part  of  the  said 
term,  upon  rendering  to  the  said  {lessor),  his  heirs  and  assigns,  the 
fuU  amount  of  his  or  tberr  dues  in  the  manner  hereinbefore  men- 
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tioned :    Provided  also,  and  it  is  hereby  expressly  agreed  and  Proviso  for 
declared,  that  if  the  said  lessees  or  lessee  for  the  tim,e  being  shall,  re-entry, 
at  any  time  during  the  contiauance  of  this  demise,  refuse  or  neglect 
to  observe  and  perform  all  or  any  of  the  conditions,  covenants  and 
provisoes  hereinbefore  on  their  parts  contained,  then  and  in  any 
such  case  the  said  term  hereby  granted  shaU  cease,  determine  and 
be  void,  anything  herein  contained  to  the  contrary  thereof  ia  any 
wise  notwithstanding ;  and  it  shall  be  lawful  for  the  said  (lessor), 
his  heirs,  assigns,  or  his  or  their  agents,  to  enter  forthwith  into 
and  upon  the  said  demised  premises,  and  the  same  to  repossess 
and  enjoy  as  fully  and  effectually  as  if  these  presents  had  not 
been  made  and  executed,  without  prejudice  to  the  right  of  the 
said  (lessor)  to  enforce  payment  of  any  rent  then  due,  or  the  per- 
formance of  any  covenants  which  shaU.  be  then  broken  or  unper- 
formed, or  to  be  performed  after  the  expiration  of  the  said  term:      » 
Aim  the  said  (lessor)  for  himself,  his  heirs,  executors,  administrators  Covenants  of 
and  assigns,  doth  covenant,  promise  and  agree  with  and  to  the  said  lessor  for 
(lessees),  their  executors,  administrators  and  assigns,  by  these  pre-  *^*1^- 
sents,  in  manner  following,  that  is  to  say,  that  for  and  notwith- 
standing any  act,  deed,  matter  or  thing  whatsoever,  by  him  the  said 
(lessor)  made,  done,  omitted,  committed,  or  knowingly  or  wilfully 
suffered  to  the  contrary,  he  the  said  (lessor)  now  hath  in  himself 
good  right,  full  power  and  authority  to  grant  and  demise  the  said 
mines  and  premises  hereby  demised,  with  there  appurtenances,  ia 
manner  aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents  (save  and  except  only  in  respect  of  any  former  grants  which 
may  have  been  at  any  time  heretofore  made  of  the  said  mines  and 
premises,  or  any  part  thereof,  for  any  of  the  purposes  hereinbefore 
mentioned) :  And  that  it  shall  be  lawful  for  the  said  lessees  or  lessee  For  quiet 
for  the  time  being,  at  all  times  hereafter  during  the  continuance  of  possession, 
this  demise,  paying  and  performing  the  rents,  reservations,  cove- 
nants, provisoes  and  agreements  hereinbefore  on  their  part  respec- 
tively contained,  peaceably  and  quietly  to  possess  and  enjoy  the 
same  mines  and  premises  with  their  appurtenances,  and  to  work  and 
carry  on  the  same  in  the  manner  hereinbefore  mentioned,  .for  their 
own  use  and  benefit  without  any  disturbance,  claim  or  demand 
whatever  from  or  by  him  the  said  (lessor),  or  his  heirs,  or  any  per- 
sons lawfully  claiming  through  or  in  trust  for  him,  them,  or  any  of 
them:  Amd  that  free  and  clear,  and  well  and  sufficiently 'defended  IVeefromin- 
and  indemnified  by  the  said  (lessor),  his  heirs,  executors  and  adminis-  omnbrances. 
trators,  from  and  against  all  pther  estates,  titles,  debts  and  incum- 
brances whatsoever,  either  already  or  to  be  hereafter  made,  occasioned 
or  suffered  by  the  said  (lessor)  or  his  heirs,  or  any  other  persons 
lawfully  claiming  or  to  claim  as  aforesaid  (save  and  except  as  afore- 
said) r  AnTD  PUBTHEB,  that  the  said  (lessor)  and  his  heirs,  and  all  For  further 
other  persons  having  or  claiming,  or  who  shall  or  may  hereafter  assurance. 
have  or  claim,  any  estate  or  interest  in  the  said  mines  and  premises 
hereby  demised,  or  any  part  thereof,  under  or  in  trust  for  him  the 
said  (lessor)  or  his  heirs  (except  as  aforesaid)  shall  and  will,  in  the 
events  aforesaid,  from  time  to  time,  and  at  aU  times  hereafter,  upon 
every  reasonable  request,  and  at  the  proper  costs  and  charges  of  the 
said  lessees  or  lessee  for  the  time  being,  make,  do  and,  execute,  or 
cause  to  be  made,  done  and  executed,  all  such  further  and  other  lawful 
and  reasonable  acts,  deeds,  things,  conveyances  and  assurances  in  the 
law  whatsoever,  for  the  further,  better  and  more  perfectly  granting 
and  demising  the  said  mines  and  premises,  with  their  appurtenances, 
in  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 
these  presents,  as  by  the  said  lessees  or  lessee  for  the  time  being,  or 
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their  or  his  counsel  in  the  law,  shall  be  reasonably  advised  or 
required:  Pkoyided  lastly,  that  if  at  any  time  during  the  said 
term,  or  after  the  determination  thereof,  any  doubt,  dispute  or 
difference  shall  arise  between  the  said  (lessor),  his  heirs  or  assigns, 
and  the  said  lessees  or  lessee  for  the  time  being,  concerning  any  of 
the  clauses,  covenants  and  agreements  herein  contained,  or  ia  any- 
wise relating  thereto,  or  any  valuation  to  be  made  as  aforesaid,  or 
any  other  matter  or  thing  whatsoever  relating  to  the  said  mines  and 
premises;  then,  and  in  all  such  cases,  such  doubt,  dispute  or  differ- 
ence shall  be  referred  to  the  award  or  arbitration  of  such  two 
persons  as  shall  be  nominated  or  appointed  for  that  purpose  by  the 
parties  in  difference,  one  of,  the  said  arbitrators  to  be  named  by  the 
said  (lessor),  his  heirs  or  assigns,  and  the  other  of  them  by  the  said 
lessees  or  lessee  for  the  time  being;  and  such  arbitrators  shall,  with 
all  convenient  speed,  proceed  to  the  determination  and  settlement  of 
the  matters  in  dispute,  and  shall  either  immediately  appoint  some 
third  person  to  act  as  umpire,  in  case  of  ultimate  difference  between 
them,  or  to  act  immediately  in  conjunction  with  them,  and  such 
matters  shall  be  decided  from  time  to  time  by  a  majority ;  or  shall 
appoint  such  third  person,  when  and  in  case  such  ultimate  difference 
shall  arise ;  and  every  such  arbitration  shall  then  proceed  and  be 
conducted  in  accordance  with  the  enactments  of  the  Common  Law 
Procedure  Act,  1854,  in  such  cases  made  and  provided,  or  any  sub- 
sisting statutory  modification  thereof  or  substitute  therefor ;  and 
the  costs  of  any  such  arbitration  and  of  the  award  and  all  expenses 
incidental  thereto  shall  be  in  the  discretion  of  the  person  or  per- 
sons making  such  award.    Iw  witness,  &c. 


Recitals. 


"Lessor 

and 

construed. 


No.  20.  Lease  of  Mines  of  Coal  [and  of  Sorizontdl  Strata 

generally]. 

This  Indentuke,  made  the  23rd  day  of  Janua,ry,  18  ,  between 
(lessor)  of  the  one  part,  and  (lessees)  of  the  other  part:  Wheebas, 
by  an  indenture  of  settlement  dated  the  1st  day  of  May,  18  ,  and 
made  between,  &c.,  all  the  lands  and  hereditaments  hereinafter 
described,  with  the  appurtenances,  were  (together  vnth  other  here- 
ditaments) conveyed  and  assured  to  the  use  of  the  said  (lessor)  and 
his  assigns,  for  his  Ufe,  with  a  limitation  over  to  the  use  of  trustees 
and  their  heirs,  during  the  life  of  the  said  (lessor),  in  trust  for  him 
and  his  assigns,  and  after  his  decease  to  and  for  the  several  other 
uses  and  purposes  therein  particularly  expressed,  with  the  ultimate 
reversion  to  the  use  of  the  said  (lessor),  his  heirs  and  assigns  for  > 
ever :  And  in  the  said  indenture  was  contained  a  power  enabling 
the  said  (lessor),  and  his  assigns,  during  his  life,  by  any  indenture 
to  be  sealed  and  delivered  by  him  or  them  in  the  presence  of  and 
attested  by  two  witnesses,  to  limit  and  appoint,  by  way  of  demise 
or  lease,  all  and  every  or  any  of  the  mines  lUecite  the  power  totidem 
verbis. — See  No.  1]  :  And  whereas  the  said  (lessor)  has  agreed  to 
grant  a  lease  of  the  mines  of  coal  in  the  lands  and  hereditaments 
hereinafter  described  to  the  said  (lessees)  in  the  manner  hereinafter 
expressed:  And  whereas  the  expression  hereinafter  contained, 
"the  lessor,"  is  intended  to  comprise  as  well  the  said  (lessor)  and 
his  assigns  as  other  the  person  or  persons  entitled  after  his  decease 
for  the  time  being  to  the  rents  and  profits  of  the  lands  and  heredi- 
taments hereiaafter  described  by  virtue  of  the  said  recited  indenture 
of  settlement:  Abd  the  expression  "the  lessees  or  lessee"  is  intended 
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to  comprise  as  well  tlie  said  (lessees),  and  tlie  survivors  and  survivor 
of  ttem,  as  their  or  Hs  assigns,  and  tlie  executors  or  administrators 
of  suoh  survivor,  unless  the  context  shall  he  repugnant  to  such  con- 
struction: Now  THIS  rNDENTTOiE  WITNESSETH  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  rents,  covenants 
and  provisoes  hereinafter  reserved  and  contained,  and  on  the  part 
of  the  lessees  or  lessee  to  he  paid,  observed  and  performed.  He, 
the  [lessor),  in  pursuance  and  execution  of  the  poWer  or  authority 
to  him  for  this  purpose  limited  or  reserved  as  aforesaid,  and  of  all 
other  powers  and  authorities  in  anywise  enabling  him  in  this  behalf, 
doth,  by  these  presents,  sealed  and  delivered  by  him  in  the  presence 
of  and  attested  by  two  witnesses,  appoint,  grant  and  demise  unto  Appointment, 
the  said  (lessees),  th,eir  executors,  administrators  and  assigns,  ail  Parcels, 
those  mines,  seams  or  strata  of  coal,  as  well  opened  as  not  opened, 
called  or  known  by  the  names  of  the  Six  'Feet  Coal,  the  Yard  Goal,  the 
Five  Feet  Coal,  the  Seven  Feet  Coal,  and  the  Two  Feet  Coal,  lying 
or  being  in  or  under  all  or  any  of  the  inclosed  lands,  situate  within 
the  manor  of  A.,  and  which  lands  are  hereinafter,  for  the  sake  of 
distinction,  called  lands  A.:  And  also  all  those  mines,  seams  or 
strata  of  coal,  as  well  opened  as  not  opened,  respectively  lying  and 
being  within  and  under  all  [^Describe  the  lands  hy  special  or  general 
description] :  AfiD  which  are  further  described  in  the  plan  heJ-eon 
indorsed  and  distinguished  therein  by  the  colour  — — :  Together  Liberties  and 
with  fuU  and  free  liberty  (subject  as  hereinafter  is  mentioned)  for  powers. 
the  lessees  or  lessee  to  search  for,  win  and  work  the  said  mines  and 
premises  hereby  demised  according  to  the  most  approved  practice 
for  the  time  being  adopted  in  similar  mines  in  the  same  district, 
and  either  with  or  without  support  to  the  surface,  except  as  herein- 
after raentioned,  and  to  carry  away  and  dispose  of  all  the  coals 
which  may  be  so  found  and  produced  [and  the  coke  made  therefrom 
as  hereinafter  is  mentioned],  And  for  the  purposes  aforesaid  to 
appropriate,  repair,  and  make  use  of  all  such  pits,  shafts,  levels, 
drifts  and  other  works  as  are  now  open  or  available,  and  to  dig, 
sink,  drive,  make,  Tepair  and  use  all  such  pits,  shafts,  levels,  drifts 
and  other  works  which  may  be  necessary  or  proper :  Amd  also  to 
appropriate  and  use  such  parts  of  the  •  said  lands,  either  under- 
ground or  on  the  surface,  which  may  be  reasonably  required  for 
depositing  and  keeping  the  said  produce,  and  for  heaping  the  earth, 
soil  and  other  refuse  substances  procured  therewith:  And  also  to 
use  and  enjoy  all  the  houses,  cottages,  sheds  and  other  buildings 
heretofore  occupied  with  the  said  mines  hereby  demised,  and  to 
erect  and  bmld,  remove  and  again  rebuild  on  any  part  of  the  said 
land  any  houses,  cottages,  sheds,  buildings,  engines,  machinery,  and 
t)ther  works:  And  to  do  all  other  things  which  shall  from  time  to 
time  be  necessary  or  convenient  for  the  effectual  working  of  the 
said  mines  hereby  demised  [and  to  erect  and  make  upon  any  part 

of  the  said  landi,  coloured in  the  said  plan,  any  furnaces, 

ovens  and  other  works  for  the  conversion  of  the  coal  hereby  de- 
mised into  coke] :  And  also  to  use,  or  construct  and  use  upon  any  Eailroads. 
part  of  the  said  lands  aU  such  railroads  and  other  roads  or  ways 
which  may  be  proper  or  convenient  for  the  enjoyment  of  the  said 
mines,  and  for  the  sale  and  delivery  of  the  produce  thereof,  and  for 
the  carriage  of  materials  thereto:  And  also  to  use  and  make  all 
such  watercourses,  airgates  or  passages  which  may  be  proper  for 
supplying  any  part  of  the  said  mines  and  works  with  pure  air  and 
water,  or  for  freeing  the  same  from  foul'  or  unwholesome  air  and 
water,  and  to .  erect  aU  adequate  machinery  and  apparatus  for  such 
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Notice  of 
entry. 


Preference  of 

tenants. 

Outstrokes. 


Exoeptioua  of 
rights. 


purposes:  Ajto  also  for  any  of  tlie  purposes  of  tHs  demise,  but  not 
otherwise,  to  work,  take  and  carry  away  any  stone,  clay  and  earth 
in  or  under  the  said  lands,  and  to  make  bricks,  tUes  and  other 
materials  from  such  clay  or  earth,  and  together  with  aU  such 
other  usual  and  proper  easements,  rights,  privileges  and  immunities 
as  may  be  necessary  or  convenient  for  any  of  the  purposes  of  these 
presents :  Peovtded  always,  that  previously  to  entering  upon  any 
part  of  the  said  lands  for  any  of  the  aforesaid  purposes,  the  lessees 
or  lessee  shall  give  one  calendar  month's  notice  thereof  to  the  lessor 
or  his  agent,  and  also  to  the  occupier  for  the  time  being  of  the  lands 
so  required :  Peovided  Also,  that  the  tenants  for  the  time  being  of 
the  said  lands  shall  be  employed  in  winning  and  working  such  stone 
as  shall  be  required,  in  preference  to  any  other  persons,  at  such  rates 
or  prices  as  are  usually  paid  in  the  neighbourhood :  Ann  together 
with  full  and  free  liberty  for  the  lessees  or  lessee  for  the  time  being 
to  make,  drive  and  use  any  passages  or  drifts  by  way  of  outstroke 
or  instroke,  not  exceeding  three  in  the  whole,  of  such  passages  or 
drifts  from,  forth,  through,  into  or  out  of  the  barrier  hereinafter 
covenanted  to  be  left  unworked  for  the  purpose  of  working  and 
carrying  away  any  coal  or  other  minerals  lying  or  being  within  or 
under  any  adjoining  lands,  and  of  working  and  carrying  away  the 
coal  hereby  demised  through  or  over  any  such  adjoining  lands : 
Pbovtded  that  each  such  dnft  or  passage  shall  not  exceed  six  feet 
ia  width  (EXCEPTEsra  and  reserving  out  of  this  demise  unto  the 
lessor  the  right  and  liberty  to  have,  use  and  enjoy,  and  to  grant  or 
demise  to  any  other  persons,  fuU  and  free  way-leave  or  right  of 
way  and  passage  with  waggons,  carts  and  any  other  carriages  from 
or  to  any  other  mines  whatsoever  situate  in  the  said  lands  or  else- 
where, or  from  or  to  any  other  places  whatsoever,  and  for  any 
purposes  whatsoever,  in,  through,  over,  across,  under  and  along  aU. 
and  every  or  any  of  the  waggon-ways  or  railways,  and  other  roads 
or  ways,  now  or  hereafter  to  be  made  for  any  of  the  purposes  of 
these  presents.  Am)  also  full  power  and  authority  to  use  and 
employ  for  the  purpose  of  this  exception  or  reservation  all  the  fixed 
machiTiery,  rails,  articles  and  things  belonging  to  the  mines  and 
premises  hereby  demised :  Peovided  always,  that  the  lessor,  and 
other  persons  exercising  any  such  rights,  shall  not  substantially 
obstruct,  prevent  or  prejudice  the  lessees  or  lessee  in  the  enjoyment 
of  the  mines  and  premises  hereby  demised,  and  shall  also  pay  to 
the  lessees  or  lessee  reasonable  and  proportionable  compensation 
for  and  towards  the  making,  supporting,  replacing  and  repairing 
of  the  said  waggon-ways,  railways,  and  other  roads  or  ways, 
machinery,  rails,  articles  and  things  so  used. or  enjoyed  in  common :. 
Ahd  also  excepting  and  reserving  out  of  this  demise  to  the  lessor 
full  and  free  liberty  and  power  to  stop  and  hinder  any  other 
persons,  who  are  not  authorized  for  that  purpose,  from  using  the 
same  waggon- ways,  railways  and  other  roads  or  ways :  And  also 
excepting  and  reserving  out  of  this  demise  unto  the  lessor  and  his 
tenants  fuU  and  free  liberty  to  lead  or  carry  manure,  lime  or 
compost  for  the  use  of  the  said  lands  hereinbefore  described,  and 
also  hay,  corn,  straw  and  other  produce  thereof,  with  horses,  carts 
and  other  carriages,  through  or  over  any  parts  of  the  said  lands, 
and  over,  along  or  across  any  waggon-ways,  railways  and  other 
roads  or  ways,  to  be  made  or  used  by  virtue  of  these  presents, 
without  paying  any  compensation  for  the  same  i  Peovided  always, 
that  as  little  interruption  as  possible  be  thereby  given  to  the  lessees 
or  lessee  in  the  prosecution  of  the  mines  and  premises  hereby 
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demised)  (*) :  To  hate  aud  to  hold  the  said  mines,  seams,  strata,  Habendum, 
and  all  and  singular  the  rights,  liberties,  powers,  privileges  and 
premises  herehy  appointed  and  demised  unto  the  said  (lessees),  their 
executors,  administrators  and  assigns  from  the  1st  day  of  November 
now  last  past,  for  a,nd  during  the  full  term  of  forty-two  years.  Sub- 
ject to  the  rents,  payments,  provisoes,  covenants  and  agreements 
hereinafter  mentioned :  Eendeeing  and  paying  therefor  unto  the  Eeaaendum., 
lessor,  his  heirs  and  assigns,  yearly  and  every  year  during  the  said 

term  the_  certain  yearly  rent  or  sum  of  £ of  lawful  money  of  Certain  rent. 

Great  Britain,  whether  the  said  coal  mines  hereby  demised  shall  be 
worked  or  not,  to  be  paid  by  two  equal  half-yearly  payments  in 
every  year,  that  is  to  say,  on  the  first  day  of  November,  and  the 
first  day  of  May  in  every  year,  the  first  payment  thereof  to  be  con- 
sidered to  have  become  due  on  the  first  day  of  November  now  last 

past :  'Fob.  and  in  respect  of  which  said  certain  yearly  rent  of  £ 

it  shall  be  lawful  for  the  lessees  or  lessee  to  win,  work  and  carry 

(*)  Vaeiation. — Excepting,  &c.  full  and  free  right,  power  and  Excepted 
authority  unto  and  for  tte  lessor  to  have  and  enjoy  or  to  grant  and  'wayleave 
demise  any  wayleave  or  right  of  passage  to  any  person  or  persons  ^"^^^  *° 
whomsoever  for  any  purpose  whatsoever  [except  the  conveyance  of  °^^^^- 
coals]  in,  through,  over  and  along  the  said  lands  or  any  part 
thereof,  with  liberty  to  make,  lay  and  place  any  railways,  waggon- 
ways  or  cart  or  other  ways  across  and  therewith  to  intersect,  either 
upon  the  level  or  by  passing  over  or  under  the  same,  the  present  or 
future  railways  and  other  ways  hereby  authorized  to  be  used  and 
made,  and  to  pass  and  repass  in,  thiough,  over  and  along  the 
railways  or  other  ways  and  crossings  hereafter  to  be  made  by 
virtue  of  this  present  exception  or  reservation,  and  all  such  existing 
intersecting  railways  and  other  w^ys  and  crossings,  with  horses 
and  other  animals,  engines,  both  stationary  and  locomotive,  ropes 
and  other  machinery,  carts,  wains,  waggons  and  all  other  carriages 
whatsoever,  laden  or  unladen,  but  so  as  not  to  prejudice  or  damage 
the  said  present  and  future  railways  and  otl],er  ways  hereby  autho- 
rized to  be  used  or  made  otherwise  than  by  crossing  or  intersecting 
the  same,  and  so  as  in  all  such  crossings  thereof  as  little  hindrance 
or  interruption,  as  reasonably  or  conveniently  may  be,  shall  be 
given  to  the  lessees  or  lessee,  their  or  his  agents,  servants  or 
workmen,  and  so  as  the  places  of  and  the  works  necessary  for  such 
crossings  or  intersections,  both  future  and  present,  be  respectively 
made  and  repaired  and  kept  in  good  repair  by  and  at  the  expense 
■of  the  lessor,  his  grantees  or  lessees:  Ann  also,  excepting,  &c. 
■unto  the  lessor  and  the  occupiers  for  the  time  being  of  the  said 
lands  and  their  respective  tenants,  agents  and  servants,  for  the 
more  convenient  occupation,  management  and  cultivation  of  their 
respective  messuages,  farms  and  lands  (but  not  for  any  coUiery  or 
other  purposes),  full  and  free  power  and  liberty  to  cross  over  the 
said  present  and  future  railways  and  other  ways  hereby  authorized 
to  be  used  and  made  by  the  lessees  or  lessee,  on  foot  or  on  horse- 
back, and  with  or  without  horses  or  other  animals,  carts,  waggons 
or  other  carriages,  laden  or  unladen,  so  that  as  little  hindrance  or 
interruption,  as  reasonably  or  conveniently  may  be  shall  be  thereby 
given  to  the  lessees  or  lessee  'and  their  or  his  agents,  servants  or 
workmen,  and  so  as  the  places  of  and  works  necessary  for  such 
crossings  as  last  aforesaid,  both  present  and  future,-  be  respectively 
made  and  repaired  and  kept  in  good  repair  by  and  at  the  expense 
«f  .the  person  or  persons  so  using  the  same. 
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Tentale  or 

tonnage 

rents. 


Outstroke 
rent. 


Variations. 
Market  price. 


Different 
kinds  of  coal. 


away  from,  forth  and  out  of  the  mines  hereby  demised  such  a 
quantity  of  coals  as  shall  at  the  rate  per  ten  [or  per  ton]  hereinafter 

next  mentioned  produce  the  sum  of  £ .   Akd  if  in  any  year  or 

years  they  or  he  shall  work  less  than  such  quantity,  then  they  or 
he  may  work  and  carry  away  the  deficiency  in  any  succeeding  year 
or  years  of  the  said  term,  without  paying  any  tentale  or  other  rents 
other  than  the  said  certain  rent.  Provided  always,  that  he  or  they 
shall  not  work  or  carry  away  in  any  year,  in  respect  of  the  said  cer- 
tain rent,  more  than  such  quantity  as  aforesaid,  together  with  the 
deficiency  (if  any)  of  any  preceding  year  or  years.  And  aiso  bendee- 
ING  and  paying  therefor  unto  the  lessor  yearly  and  every  year  during 
the  said  term  in  respect  of  all  coals  wrought  and  brought  to  bank 
from  the  said  mines  hereby  demised  over  and  above  such  quantity 
as  may  be  so  worked  in  respect  of  such  certain  rent  as  aforesaid  the 
rent  or  sum  of  — —  for  every  ten  [or  ton]  of  such  coals.  All  which 
last-mentioned  additional  rents  shall  be  calculated  and  paid  on  the 
first  day  of  November  in  every  year.  Peovtded  always,  that  for  the 
purposes  of  these  presents,  a  ten  of  coals  shaU  be  considered  as  con- 
sisting of  eighteen  chaldrons  and  one-third  of  a  chaldron  of  fifty- 
three  hundredweight  each.  Providbd  also,  that  aU  the  rents  here- 
inbefore reserved  shall  in  aU  cases  be  calculated  upon  the  coals 
actually  drawn  to  bank,  And  that  a  deduction  of  one-seventh  part 
shall  be  made  from  aU  such  coals  in  respect  of  the  consumption  re- 
quired in  carrying  on  the  said  mines  and  premises  hereby  demised, 
which  shaU.  not  be  liable  to  any  rent  whatsoever.  Provided  also, 
that  the  lessees  or  lessee  shall  not  leave  underground  a  greater  quan- 
tity of  the  coals  actually  worked  than  eight  parts  per  centum  of  the 
whole.  Airo  in  case  more  than  that  quantity  shall  be  so  left,  the 
surplus  thereof  shaU.  be  comprised  in  the  quantity  of  coals  liable  to 
such  rents  as  aforesaid,  and  shall  become  so  liable  in  like  manner 
as  if  it  had  been  brought  to  bank.  Aetd  also  rendering  and  payiag 
unto  the  lessor  yearly  and  every  year  during  the  said  term  the  sum 
of  one  shiUing  for  and  in  respect  of  all  the  coals  which  shall  be 
carried  away  by  the  lessees  or  lessee  from  the  said  mines  and  pre- 
mises hereby  demised,  through  or  by  means  of  any  of  the  drifts  or 
passages  hereby  authorized  to  be  so  used  byway  of  outstroke  or  in- 
stroke  as  aforesaid.  And  also  rendering  and  paying  to  the  lessor 

the  sum  of  for  every  ten  [or  ton]  of  coals  which  shall  be 

brought,  drawn,  or  carried  away  by  the  lessees  or  lessee  from  any 
adjoining  mines  by  means  of  any  such  drifts  or  passages  to  be  so 
used  by  way  of  outstroke  or  instroke  as  aforesaid  into  or  through 
the  said  lands  hereinbefore  described,  or  the  said  mines  and  premises 
hereby  demised,  and  by  means  of  the  shafts  or  pits,  and  railways,  or 
other  roads  or  ways  so  authorized  to  be  used  as  aforesaid  (*)  :  All 

(*)  Variations. — Rendering,  &c.  when  the  average  market  price 
for  any  such  coals  shall  not  exceed  during  any  year  of  the  said  term 

the  sum  of per  ton,  then  the  rent  or  sum  of for  every  ton 

of  such  coals  for  such  year ;  and  when  such  average  market  price 

shall  exceed  the  sum  of ,  then  the  rent  or  sum  of for  every 

such  ton  for  such  year. 

EENDERDfG,  &;c.  the  sum  of for  and  ia  respect  of  all  the  round 

mills  brought  to  bank  from  the  said  mines,  over  and  above,  &c.  the 

rent  or  sum  of for  every  ton  of  twenty  hundredweight,  imperial 

measure,  of  such  coals,  and  the  sum  of for  and  in  respect  of  all 

the  small  coals  so  brought  to  bank  over  and  above,  &c.  the  rent  or 

sum  of for  every  such  ton  of  such  coals.    And  the  term  "round 

coal"  shall  be  considered  as  meaning  aU  coals  which  shall  pass  over 
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wHeh  said  rents  hereby  lastly  reserved  shall  be  calculated  and  paid  on 
the  first  day  of  JNovember  in  every  year  in  which  the  same  shall  become 
due  :    Ail  which  said  several  rents  and  sums  of  money  hereby  re- 
served and  made  payable  shaU.  be  paid  without  any  deduction  or  abate- 
ment whatsoever  for  or  on  account  of  any  parliamentary,  parochial  or 
other  taxes,  rates,  assessments  or  impositions,  or  for  any  other  cause  or 
thing  whatsoever,  except  the  iacome  tax  payable  by  landlords,  and  the 
land  tax :  Aud  the  said  {lessees),  for  themselves  jointly  and  severally.  Covenants  by 
and  for  their  several  heirs,  executors,  administrators  and  assigns,  lessees 
do  and  each  of  them  doth  by  these  presents  covenant  and  agree  with 
the  lessor  in  manner  following,  that  is  to  say.  That  they  the  lessees  To  pay  rent, 
or  lessee  shall  and  will  well  and  truly  pay,  or  cause  to  be  paid,  to 
the  lessor  for  the  time  being  the  aforesaid  several  rents  and  sums  of 
money  hereby  respectively  reserved  and  made  payable  at  the  times 
and  in  the  manner  hereinbefore  respectively  mentioned :  Akd  also  taxes  and 
shall  and  will,  at  all  times  during  the  said  term,  well  and  truly  pay,  ^*t^s> 
or  cause  to  be  paid,  all  taxes,  rates,  charges,  assessments,  tithes  or 
commutation  rent  in  respect  thereof,  or  impositions  whatsoever  now 
or  hereafter  to  be  taxed,  charged,  assessed  or  imposed  upon  or  in 
respect  of  the  premises  hereby  granted  and  demised,  except  the 
income  tax  payable  by  landlords,  and  the  land  tax.    Ami  also  shall  for  damages, 
and  will,  at  the  expiration  of  one  calendar  month  after  the  end  of 
every  year  of  the  said  term  of  forty-two  years,  well  and  truly  pay,  or 
cause  to  be  paid,  to  the  lessor  for  the  time  being,  for  the  use  of  him- 
self or  themselves,  or  his  or  their  tenant  or  tenants,  full  and  reason- 
able satisfaction  for  the  injuries  or  spoil  which  during  each  such 
preceding  year  shall  have  been  committed  to  or  upon  the  said  lands 
hereiubefore  described,  or  upon  any  crops,  buildings  or  any  other 
property  thereon  or  therein,  by  the  prosecution  of  the  mines  hereby 
demised,  or  by  the  enjoyment  of  any  ef  the  liberties  or  privileges 
hereby  granted :  Amd  also  that  it  shall  be  lawful  for  the  lessor,  from  Power  to  dis- 
time  to  time,  to  distrain  the  coals,  fire  and  other  engines,  waggons,  train, 
wains,  machinery  and  other  the  goods,  articles  and  things  of  the 
lessees  or  lessee  in,  under  or  upon  any  part  of  the  said  lands  for  or 
in  respect  of  any  rents  or  sums  hereby  reserved  in  like  manner  as 
landlords  may  distrain  for  arrear  of  rents.     And  also  shall  and  Aooount 
■win.,  at  all  times  during  the  said  term,  keep  ol-  cause  to  be  kept  at  books  and 
the  countiQg-house  or  office,  to  be  situate  ia  some  part  of  the  said  plans, 
lands,  correct  and  intelligible  books  of  account,  upon  some  approved 
and  usual  plan  and  principle,  ia  which  books  entries  shaU.  be  made 
of  the  quantity  and  description  of  all  coals  \jtnd  coke]  to  be  so 
raised,  produced  and  brought  to  bank,  as  well  from  the  mines  and 
premises  hereby  demised  as  from  any  adjoining  mines  of  the  lessees 
or  lessee,  by  means  of  outstroke  or  instroke  as  aforesaid,  and  dis- 
tiaguishing  between  the  produce  of  the  mines  and  premises  hereby 
demised  and  the  produce  of  such  other  adjoining  miaes:  And  also 
shall  and  wUl,  on  each  and  every  of  the  days  hereinbefore  mentioned 
for  the  payment  of  the  contiugent  rents  and  sums  of  money  hereby 

a  screen  the  bars  of  which  are  not  more  than  three-eighths  of  an 
inch  asunder.  And  the  term  "small  coals"  as  meaning  all  coals 
which  shall  pass  through  the  Kke  screen. 

Eendebing,  &c.  a  rent  or  sum  of  money  equal  to  one-twelfth  part  Part  of  sale 
or  share  of  the  gross  amount  of  all  the  monies  arising  from  the  sale  monies. 
of  such  coals  in  every  year.  And  if  the  said  mines  shall  in  any  year 

fail  in  producing tons  of  coal,  then  such  an  additional  rent  or 

sum  as  together  with  the  last-mentioned  rent  or  sum  shall  amount 
to  the  sum  of  £ sterling  for  every  such  year. 
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respectively  reserved,  mate  out  and  deliver,  or  cause  to  be  made  out 
and. delivered,  to  the  lessor  or  his  agents,  a  proper  and  correct 
abstract  or  copy  of  the  said  books  of  account  for  the  then  last  pre- 
ceding year.  And  also  shall  and  will,  from  time  to  time,  during 
the  said  term,  cause  to  be  made  true,  correct  and  intelligible  plans 
and  sections,  as  well  of  the  said  mines  hereby  demised  as  of  any 
such  adjoining  mines  to  be  so  worked  as  aforesaid,  and  of  the  pro- 
gress and  actual  state  of  the  works  in  the  said  mines  respectively : 
And  Also  that  all  coal  waggons  or  other  carriages,  tubs  or  boxes 
used  by  the  lessees  or  lessee  within  the  district  shall  be  of  the  same 
known  size  and  capacity,  and  shall  not  be  altered  unless  t\^o  calen- 
dar months'  notice  in  writiug  of  such  intended  alteration  shall  be 
given  to  the  lessor  or  his  agent,  and  that  such  alteration  shall  be 
made  only  at  the  beginning  of  a  year  of  the  said  term.  And  also 
that  the  lessor  or  his  agent  may  at  any  time  during  the  said  term 
measure  all  or  any  of  the  waggons,  carriages,  tubs  and  boxes ;  and 
if  upon  any  such  measuring  the  said  waggons,  carriages,  tubs  or 
boxes,  or  any  of  them,  shall  be  found  to  contaiu  more  than  the 
acknowledged  and  specified  quantity,  then  the  lessor  or  his  agent 
may  stop  such  of  them  as  carry  over-measure,  untQ  the  lessees  or 
lessee  shall  reduce  the  same  to  the  uniform  and  proper  size  and 
capacity.  And  all  such  waggons,  carriages,  tubs  or  boxes  so  carry- 
ing such  over-measure  shall  be  considered  to  have  carried  the  same 
for  three  calendar  months  next  preceding  such  measuring  as  afore- 
said, and  be  accounted  for  accordingly,  unless  any  such  measuring 
shall  have  been  made  within  the  space  of  three  calendar  months, 
and  then  only  from  the  time  of  such  last  previous  measuriug.  And 
ALSO  shall  and  will  permit  the  lessor  and  his  agents  to  enter  into 
and  upon,  and  have  free  access  to  any  counting-houses  or  offices  for 
the  purpose  of  examining  the  said  several  books  of  account,  plans 
and  sections,  and  the  sections  of  strata  and  other  records  relating  to 
the  searching  for  or  winning  any  coal  or  other  mines  in  the  said 
lands  and  iu  any  adjoining  lands,  and  to  take  copies  thereof  and  to 
make  extracts  therefrom  respectively.  And  also  shall  and  will,  if 
required  by  notice  in  writing  from  the  lessor  or  his  agent,  in  a  proper 
and  workmanlike  manner  proceed  to  sink  or  dig,  within  one  calen- 
dar month  after  the  receipt  of  such  notice,  one  or  more  pit  or  pits, 
in  the  said  lands  down  towards  the  bed  of  coal  called  the  Two  Peet 
Coal,  and  shall  afterwards  continue  such  work  or  works  regularly 
and  properly  till  the  said  last-mentioned  coal  shall  be  effectually 
obtained  and  won!  And  also  shall  and  wiU,  at  all  tim.es  during  the 
said  term,  work  and  carry  on  as  well  the  said  mines  hereby  demised 
as  such  adjoining  mines  to  be  worked  as  aforesaid,  properly  and  ac- 
cording to  the  most  approved  practice  from  time  to  time  adopted  in 
the  winning  and  working  of  coal  mines  in  the  same  district,  and  with- 
out any  unnecessary  waste  of  the  coal  hereby  demised,  and  with  as 
little  damage  as  possible  to  the  surface  of  the  said  lands  hereinbefore 
described,  or  to  the  messuages,  buildings,  walls,  fences  and  other 
property  thereon.  And  also  shall  not  nor  will  injure  or  endanger 
the  houses,  walls  and  other  erections  now  or  hereafter  being  on  any 
part  of  the  same  lands  by  undermining  the  foundations  thereof,  or 
working  the  said  mines  hereby  demised,  or  such  adjoining  mines  as 
aforesaid,  in  a  negligent  or  improper  manner.  And  also  shall  not 
nor  win  make  or  sink  any  pit,  or  make  railways  or  other  ways,  or 
otherwise  disturb  or  interfere  with  the  surface  of  the  said  lands 
hereinbefore  described  within  the  space  of  150  yards  from  the 
farm-houses  or  any  other  buildings  thereon,  without  the  previous 
and  express  consent  in  writing  for  any  such  purpose  from  the 
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lessor.  Aot)  also  shall  and  will  leave  un-worted  Tindemeath  or  near 
to  such.  farm-Louses  and  other  buildings  as  aforesaid  so  much  of  the 
strata,  coal  and  other  minerals  there  situate  as  the  lessor  for  the 
time  being  or  his  agent  shall  direct.   Ajstd  also  shall  and  will,  in  Barrier, 
working  the  mines  hereby  demised,  keep  and  leave  unworked  in 
every  seam  of  coal,  and  in  every  vein  or  bed  of  other  mineral,  a 
barrier  of  whole  coal  or  other  mineral  of  at  least  twenty  yards  in 
breadth  or  thickness  in  every  part  next  to  or  adjoining  any  coal  or 
other  mines  or  seams  whatsoever  which  are  not  the  property  of  the 
said  lessor ;  and  also  shall  not  nor  will  break  or  otherwise  diminish 
any  such  barriers  without  the  previous  consent  in  writing  of  the 
lessor,  except  by  way  of  such  outstroke  or  instroke  as  aforesaid. 
Am)  ALSO  shall  not  nor  will  cause  to  be  made  in  the  whole  more 
than  three  such  drifts  or  passages,  by  way  of  outstroke  and  in- 
stroke, in  pursuance  of  the  powers  aforesaid;   and  that  aU  such 
drifts  and  passages  shall  not  exceed  six  feet  in  width.   Aotd  also 
shall  and  wUl,  upon  the  expiration  or  sooner  determination  of  the 
said  term,  provide  sufficient  frame  dams  for  all   such  drifts  and 
passages,  so  that  the  same  may  be  effectually  stopped  and  secured, 
except  in  all  such  places  as  the  said  barrier  shall  have  been  removed 
with  such  consent  in  writing  as  aforesaid.    And  also  shall  not  nor  Not  to  leave 
will  leave  underground  a  greater  quantity  of  the  coals  actually  worked  coal, 
worked  than  eight  parts  per  centum  of  the  whole :  And  also  shall  Nor  permit 
not  nor  will,  at  any  time  during  the  said  term,  permit  any  coals,  iise  of  rail- 
minerals,    materials,    goods    or    merchandize,    other  than   are   so  ^f^^   ^ 
allowed  under  the  rights  and  powers  hereby  demised   as  afore- 
said, to  be  carried,  passed  over  or  across,  or  along  any  railways 
or  other  ways  or  roads  to  be  used  by  the  lessees  or  lessee  by 
virtue  of  these  pits,  without  an  agreement  in  writing  between 
them  or  him  and  the  lessor  first  had  and  obtained  for  any  such 
purpose.     Ajstd  also   shall    and  will  cause  to   be  properly  laid  To  heap  the 
aside  in  heaps  all  the  earth  and  refuse  which  shall  be  dug  up  in  refuse, 
working  of  the  said  mines  hereby  demised,  or  such  adjoining  mines. 
And  also  shall  and  will  secure  and  keep  open  with  timber,  or  by  To  secure 
other  good,  effectual  and  durable  means,  aU  pits  and  shafts  now  pits, 
sunk  or  made,  or  hereafter  to  be  sunk  or  made,  in  the  said  lands 
hereinbefore  described,  and  make  and  maintain  sufficient  walls  or 
fences  round  every  such  pit  and  shaft.   And  also  shall  and  will,  at  Water  and 
all  times  during  the  said  term,  keep  the  said  mines  hereby  demised  air. 
well  and  sufficiently  drained  from  water  and  supplied  with  fresh 
air.     And  also  shall  and  will  well  and  sufficiently  support  and 
secure  the  said  mines  and  the  waygates,  watergates  and  passages 
thereof  with  sufficient  piUara  of  coal  or  strong  timber,  or  brick  or 
stone  arching,  or  by  oilier  good,  effectual  or  durable  means.   And  Injuries. 
ALSO  shall  not  nor  will,  at  any  time  during  the  said  term,  commit, 
neglect  or  omit  any  act,  deed,  matter  or  thing  whatsoever  whereby 
the  said  mines  or  works  shall  or  may  be  in  any  wise  endangered, 
injured  or  damaged.    And  also  shall  and  wiU,  when  and  so  often  as  Pits  lumeoes- 
any  pit  or  shaft,  now  or  hereafter  to  be  simk  or  made  in  the  said  sary; 
lands  shaU.  during  the  said  term  become  useless  or  unnecessary  in 
consequence  of  any  mine  or  seam  becoming  exhausted,  or  from  the 
making  of  some  other  pit  or  shaft  in  another  place,  or  from  any 
other  cause,  when  thereunto  required  by  the  lessor  or  his  agent,  but 
in  no  case  without  his  or  their  consent  in  writing,  cause  to  be  filled  up 
and  levelled  such  pit  or  shaft.  And  also  shall  and  will,  at  the  request  To  restore 
of  the  lessor  or  his  agent  in  writing,  at  the  end  or  sooner  determina-  spoiled  laud, 
tion  of  the  said  term,  cause  to  be  restored  to  their  original  or  natural 
condition  aU.  such  parts  of  the  said  lands  as  shall  have  been  so  ap- 
propriated for  any  of ,  the  pui-poses  of  these  presents  as  aforesaid, 
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and  wMch  shall  not  be  used  or  occupied  by  tbe  lessees  or  lessee,  or 
sball,  at  tbe  option  of  the  lessees  or  lessee,  well  and  truly  pay  to  tbe 
lessor  tbe  full  amount  ia  money  of  the  value  of  the  fee  simple  of 
the  parts  so  appropriated,  and  so  ceased  to  be  used  or  occupied  as 
aforesaid,  such  land  stUl  remaining  the  property  of  the  lessor.  And 
Also  shall  and  will,  at  all  times  during  the  said  term,  well  and 
effectually  fence  off  all  such  parts  of  the  said  lands  as  shall  be  so 
appropriated  and  used  or  occupied  for  the  time  being  as  aforesaid,  with 
good  substantial  posts  and  raUs,  and  convenient  and  sufficient  gates, 
and  maintain  all  such  fences  in  good  and  sufficient  repair.  And 
Also  shall  and  will,  at  all  reasonable  times  during  the  said  term, 
permit  the  lessor  and  his  agents,  workmen  and  servants,  to  go  down 
any  pits  or  shafts  now  or  hereafter  to  be  sunk  or  made  in  the  said 
lands  or  in  any  such  adjoining  mines  as  aforesaid,  and  to  enter  into 
and  examine  as  well  the  mines  and  works  hereby  demised  as  such 
adjoirdng  mines,  and  to  make  surveys  and  plans  thereof  respectively, 
without  any  denial,  interruption  or  hindrance  whatsoever ;  and  for 
such  purposes  shall  and  wiU  permit  the  lessor  and  his  agents,  work- 
men and  servants  to  use  all  the  machinery,  works  and  means  em- 
ployed in  the  said  mines  respectively  from  time  to  time,  and  with 
proper  workmen  and  servants  effectually  assist  such  person  or 
persons  as  aforesaid  in  going  down  any  such  pits  and  shafts,  and  in 
entering  into  and  examining  the  said  mines  and  works  respectively 
in  manner  aforesaid,  and  in  returning  to  the  surface.  Aisd  Also 
shaE  not  nor  will  assign,  demise  or  otherwise  dispose  of  the  said 
mines  and  premises  hereby  granted  and  demised,  or  any  part  thereof, 
for  the  said  term,  or  any  part  thereof,  without  the  previous  con- 
sent in  writing  of  the  lessor  for  the  time  being.  AirD  Aiso  shall 
and  will,  upon  breach  of  any  of  the  covenants,  provisoes  and 
agreements  herein  contained,  if  required  thereto  by  the  lessor, 
well  and  truly  convey  and  surrender  to  him  by  deed  or  writing 
the  said  mines  and  premises  hereby  demised  for  the  remainder 
of  the  said  term  hereby  granted  thereof  as  aforesaid.  Amd  Also 
shall  and  will,  at  the  end  or  sooner  determination  of  the  said  term, 
yield  and  deliver  up  to  the  lessor,  ia  good  order,  repair  and  condi- 
tion, and  fit  for  the  future  working  or  enjoyment  thereof,  the  said 
mines  and  premises  hereby  demised,  and  all  buildings,  erections, 
pits,  shafts,  watercourses,  levels,  ways,  roads,  waygates  and  water- 
gates,  [furnaces  and  ovens,]  for  the  time  being  used  and  employed 
in  or  about  the  working  of  the  said  mines,  [and  the  manufacture  of 
the  said  coke,]  and  the  disposal  of  the  coals  [and  coke]  to  be  so 
produced  thereout,  and  all  and  singular  the  movable  machinery, 
works,  articles  and  things  which  the  lessor  shall  then  elect  to  pur- 
chase, at  a  price  to  be  determined,  in  case  of  disagreement,  by  arbi- 
tration in  the  manner  hereinafter  mentioned,  but  so  that  the  same 
be  valued  as  the  stock  of  a  current  going  colliery.  Peovidbd 
AiWATS,  and  it  is  hereby  further  agreedy  that  the  lessor  shall  not 
be  at  liberty  to  avail  himself  of  his  election  either  to  purchase  all  or 
any  of  the  machinery,  works,  articles,  and  things  hereinbefore  men- 
tioned, unless  he  or  his  agent  shall  give  notice  in  writing  to  the 
lessees  or  lessee,  at  least  six  calendar  months  previous  to  the  end  or 
sooner  determination  of  the  said  term  hereby  granted,  of  his  electing 
to  purchase  the  same,  specifying  in  such  notice  the  several  machinery, 
works,  articles,  and  things  intended  to  be  so  purchased,  and  shall  not 
be  at  liberty  to  purchase  any  part  or  parts,  but  the  whole  of  any 
individual  machine,  article  or  thing.  Aioi"  if  the  lessor  shall  not, 
by  giving  such  notice  as  aforesaid,  avail  himself  of  his  election 
to  purchase  all  or  any  of  such  machinery,  works  and  things, 
then  the  lessees  or  lessee  shall  be  at  liberty  at  any  time  before 
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the   expiration  of  sis  calendar  months  after  the  determination 
of    the   said  term  to    sell,    either  hy  public    auction  or  private 
contract,    on  the  said  lands,  the  machinery,  works,  articles  and 
things  which  shall  he  legally  removable  by  them  or  him,  and 
shall  not  he   elected  to  be  purchased  as   aforesaid,  and  within 
the  last-mentioned  period  to  take  and  carry  away  the  same  from 
the   said  lands,  on  their   or  his  repairing  or  making  good  the 
damage  or  injury  which  may  be  done  to  the  said  lands  by  the 
removal  of  such  machinery,  works,  articles  and  things.    Peovided 
ALWAYS,  that  the  lessees  or  lessee  shall  not  be  at  liberty  to  remove 
the  timber  and  materials  necessary  for  keeping  open  any  parts  of 
the  said  mines,  and  proper  for  the  future  working  thereof,  nor  any 
of  the  gates,  posts  or  fences  connected  with  aiiy  waggonways,  or 
other  roads  or  ways,  to  be  used  by  virtue  of  these  presents,  but  all 
such  articles  and  things  shall  become  the  property  of  the  lessor, 
without  any  compensation  being  made  for  the  same.    Ajscd  also, 
within  the  same  period,  to  take  and  carry  away  all  coals  and  other 
produce  of  the  said  mines  hereby  demised,  and  any  such  adjoining 
mines  worked  as  aforesaid.    Pbovided  always,  that  all  such  pro- 
duce shall  not  exceed  the  usual  amount  of  two  months'  sale,  and 
shall  be  so  heaped  or  placed  together  and  so  removed  as  to  occasion 
no  interruption  or  inconvenience  to  any  persons  carrying  on  the 
said  mines  hereby  demised.     Peovided    also,   and  it  is  hereby  Power  to 
agreed,  that  in  case  the  lessees  or  lessee  shall  be  desirous  at  the  abandon  the 
end  of  any  year  of  the  said  term  of  forty-two  years  to  abandon  and  ™™ss. 
yield  up  all  the  said  mines  and  premises  hereby  demised,  and  •of 
such  their  or  his  desire  shall  give  notice  in  writiag  to  the  lessor,  or 
leave  such  notice  at  his  usual  or  last  known  place  of  abode  in 
England  sis  calendar  months  or  more  before  the  period  of  such 
proposed  abandonment.  Then  this  present  indenture,  and  the  term 
and  estate  hereby  granted  or  demised,  and  every  clause,  matter  and 
thing  herein  contained,  shall  at  such  last-mentioned  period  cease, 
determine  and  become  absolutely  void  to  all  intents  and  purposes 
whatsoever,  except  in  respect  of  any  previous-  breach  or  nonper- 
formance of  all  or  any  of  the  covenants  and  agreements  hereinbefore, 
contained  on  the  part  of  the  lessees  or  lessee,  and  eseept  in  respect ' 
of  the  covenants  and  agreements  hereiu  mentioned  to  be  done  and 
performed  by  them  or  him  after  the  espiration  or  sooner  determina- 
tion of  the  said  term.    Peovtded  aiso,  and  it  is  hereby  expressly  Proviso  for 
agreed  and  declared,  that  if  at  any  time  during  the  continuance  of  re-entry, 
the  demise,  the  several  yearly  or  other  rents  or  sums  of  money 
hereby  reserved  and  made  payable,  or  any  of  them,  or  any  part 
thereof,  shaU  be  ia  arrear  or  unpaid  for  the  space  of  three  calendar 
months  after  any  of  the  days  or  times  hereby  appointed  for  payment 
thereof  respectively,  or  ia  case  the  lessees  or  lessee  shall  assign, 
demise  or  otherwise  dispose  of  the  said  mines  and  premises,  or  any 
part  thereof,  contrary  to  the  covenant  in  that  behalf  hereinbefore 
contained,  it  shall  be  lawful  for  the  lessor,  or  his  agent,  to  enter 
forthwith  into  and  upon  the  mines  and  premises  hereby  demised, 
and  the  same  to  repossess  and  enjoy  as  fully  and  effectually  as  if 
these  presents  had  not  been  made  and  esecuted.    Airo  thereupon 
the  said  term  hereby  granted  shall  cease  and  determine,  without 
prejudice  to  the  rights   and  remedies  of  the  lessor  against  the 
lessees  or  lessee  in  respect  of  any  of  the  covenants,  provisoes  or 
agreements  herein  contained  which  may  then  be  broken  or  unper- 
formed, or  which  are  to  be  performed  or  observed  at  or  after  the 
expiration  or  sooner  determination  of  the  said  term ;  and  on  such 
determiaation  by  re-entry,  a  proportionate  part  of  the  said  certain 
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rent  and  the  whole  of  the  tentale  rents  shall  immediately  accrue 
and  be  recoverable  in  respect  of  that  part  of  the  current  half-year 
or  year  which  may  have  elapsed  and  of  the  coals  worked  and 
carried  away  during  the  same  period.  [  Covenants  for  quiet  enjoyment, 
and  for  further  assurance,  as  in  the  last  Precedent.^  And  also  that 
the  lessor  or  his  heirs  shall  and  will  at  any  time  within  thrfee 
months  after  the  expiration  by  effluxion  of  time  of  the  said  term 
hereby  granted  as  aforesaid,  at  the  request,  costs  and  charges  of 
the  lessees  or  lessee,  by  indorsement  on  these  presents  and  the 
counterpart  thereof,  or  by  some  separate  deed  or  writing  as  they  or 
he  shall  think  fit,  but  whereof  there  shall  be  a  counterpart  executed 
by  them  or  him,  appoint  and  grant  all  and  singular  the  mines  and 
premises  hereby  demised  unto  the  lessees  or  lessee  for  and  during 
the  full  further  term  of  forty-two  years,  to  commence  and  be  com- 
puted from  the  day  of  the  expiration  by  effluxion  of  time  of  the 
said  term  hereby  granted  as  aforesaid  and  thenceforth  next  ensuing, 
at,  under  and  subject  to  such  and  the  like  rents,  reservations,  pro- 
visoes and  agreements  as  are  hereby  reserved,  expressed  and  con- 
tained.   {^Arbitration  clause,  as  in  the  last  Precedent.^    In  witness,  &c. 


No.  21.  Lease  of  Coal  and  Iron  Mines  {by  means  of  a  Schedule 
and  in  Outline  only).     {Northumberland  District.'] 

^This  Indenttjee,  &c.,  between  A.  B.,  &c.,  of  the  one  part,  and 

Testatum.  C.  D.  and  E.  F.,  &c.,  of  the  other  part,  WITNESSETH,  that  in  considera- 
tion of  the  rents  hereinafter  reserved,  and  the  covenants  hereinafter 
on  the  ]j.eBsees'  part  contained,  the  said  A.  B.  in  exercise  of  the  power, 
&c.,  and  by  virtue  of  all  estates,  &c.,  doth  hereby  appoint  and  also 
grant  and  demise  unto  the  said  C.  D.  and  E.  E.,  their  executors. 

Parcels.  administrators  and  assigns,  All  and  singular  those  the  mines,  beds, 

veins  and  seams  of  coal,  ironstone  and  fire-clay  mentioned  and 
described  in  the  first  part  of  the   schedule  hereunder  written. 

Liberties.  Together  with  the  liberties,  powers  and  privileges  to  be  exercised 
in  connection  with  the  said  mines  and  premises  which  are  mentioned 
and  specified  in  the  second  part  of  the  said  schedule,  subject  to  the 
restrictions  and  conditions  as  to  the  exercise  and  enjoyment  of  the 
same  liberties,  powers  and  privileges  which  are  specified  in  the  third 
part  of  the  said  schedule  (except  and  reserved  out  of  this  demise 

Exceptions.  unto  the  said  A.  B.  and  other  the  person  or  persons  for  the  time 
being  entitled  to  the  mines  and  premises  hereby  demised  in  rever- 
sion expectant  on  this  lease,  the  liberties,  powers  and  privileges 
mentioned  and  specified  in  the  fourth  part  of  the  said  schedule), 

Habendmn.  To  Hou)  the  mines  and  premises,  hereby  demised  or  expressed  to  be 
unto  the  said  0.  D.  and  E.  F.,  their  executors,  administrators  and 

assigns  from  the day  of for  the  term  of  forty  years  thence 

next  ensuing,  Yieldinq  and  paying  to  the  said  A.  B.,  or  other  the 
person  or  persons  for  the  time  being  entitled  as  aforesaid,  the 

Eents.  several  rents  and  sums  of  money  mentioned  and  specified  in  the  fifth 

part  of  the  said  schedtde,  subject  to  the  provisions  relating  to  the 

Lessees'  said  rents  expressed  in  the  sixth  part  of  the  said  schedule.     Ajnd 

covenants.  the  said  0.  D.  and  E.  E.  do  hereby  for  themselves,  their  heirs, 
executors,  administrators  and  assigns,  and  each  of  them  doth 
hereby  for  himself,  his  heirs,  executors,  administrators  and  assigns, 
covenant  with  the  said  A.  B.  and  other  the  person  or  persons  for  the 
time  being  entitled  to  the  premises  hereby  demised  in  reversion 
expectant  on  this  lease  as  in  the  seventh  part  of  the  said  schedule  is 
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expressed.    And  the  said  A.  B.,  as  to  Ms  o-wn  acts  and  deeds,  and  Lessor's  cove- 
so  as  to  bind,  so  far  as  he  can  or  may,  Ms  successors  in  title,  but  nanta. 
without  being-  answerable  for  the  acts  and  defaults  of  such  suc- 
cessors, doth  hereby  for  himself,  his  heirs,  executors,  administrators 
and  successors  in  title,  covenant  with  the  said  0.  D.  and  E.  F.,  their 
executors,  administrators  and  assigns,  as  in  the  eighth  part  of  the  said 
schedule  is  expressed.    And  it  is  heeebt  muttjaxly  ageeed  AiqD  G-eneral  pro- 
DECLAEED  between  and  by  the  parties  hereto  as  in  the  ninth  part  of  visions, 
the  said  schedule  is  expressed.    And  it  is  declared,  that  the  schedule  Incorporation 
hereunder  written  shall  be  deemed,  part  of  these  presents  to  be  read  °*  schedule. 
and  construed  accordingly,  and  in  the  construction  of  the  said  sche- 
dule, the  expression  "the  lessor"  shaU  mean  and  include  the  said 
A.  B.  and  other  the  person  or  persons  for  the  time  being  entitled 
to  the  premises  hereby  demised  in  reversion  expectant  on  this  lease, 
and  the  expression  "the  lessees  "  shall  mean  and  include  the  said  0.  D. 
and  E.  E.,  their  executors,  administrators  and  assigns,  except  where 
the  context  may  require  a  different  construction.    In  witness,  &c. 


The  Schedule  above  referred  to. 


Paet  I. — The  Mines  demised  hy  this  Lease. 

[^Description  of  Mines.] 

Paet  II. — Liberties,  Powers  and  Privileges  to  he  exercised  and  enjoyed 

in  Connection  with  the  above  Mines  and  Premises. 

1.  To  sink  pits,  &e. 

2.  To  appropriate  land  for  stacking  coal,  &e. 

3.  To  convert  coal  into  coke  and  calcine  ironstone,  and  make  fire- 

clay into  bricks. 

4.  To  lead  and  carry  away  coal,  &c. 
6.  To  erect  houses,  &e. 

6.  To  get  stone  and  common  clay  for  colliery  purposes. 

7.  To  get  coal  and  ironstone  from  adjoining  mines  by  outstroke 

workings. 

8.  General  incidental  rights. 

Paet  iii. — Restrictions  and  Conditions  as  to  the  Exercise  of  the  above 
Liberties,  Powers  and  Privileges. 

1.  Surface  operations,  appropriation  of  parts  of  surface  for; — how 
to  be  made. 

2.  The  expression  "surface  operations"  above  used  shall  mean  2.  Definition 
and  include  the  sinking  of  pits  and  shafts,  the  stacking  and  heaping  of  expression 
of  coal  and  aU  minerals,  the  erection  of  houses,  sheds,  engines,  "surface   ^^ 
machinery,  furnaces,  ovens,  and  other  buildings  and  erections,  the  °^^™  ^°^' 
making  and  construction  of  railroads  and  other  roads,  the  digging 

of  stone  and  clay,  the  burning  of  clay  into  bricks,  and  all  other 
works  and  operations  authorized  to  be  carried  on  upon  the  surface 
of  the  said  lands,  or  for  the  carrying  on  of  which  it  shall  be  neces- 
sary to  use  or  occupy  the  surface  of  any  land  under  the  liberties, 
powers  and  privileges  conferred  by  the  second  part  of  this  schedule. 

3.  Plan  and  sanitary  arrangements  of  cottages  to  be  approved  by 
lessor. 

Paet  IV. — Exceptions  and  Reservations  out  of  this  Lease. 

Liberty  for  lessor  to  use  railroads,  &c.  of  lessees,  and  to  demise 
same  to  others,  not  obstructing  lessees. 


APPENDIX  I. — PRECEDENTS   IN   CONVEYANCING. 


1.  Kxedrent. 

2.  Tentale 
rents  for  coal. 


3.  Rent  for 
ironstone. 


4.  Rent  for 
fire-clay. 


5.  Rent  for 
coal,  &c. 
gotten  from 
adjoimng 
•mines. 


6.  Surface 
rent. 


7.  Footpath 
rent. 


Paet  v. — Rents  reserved  by  this  Lease. 

1.  Certain  rent,  in  respect  of  wMcli  specified  quantity  of  coal  to 
be  raised. 

2.  The  bent  of  12«.  for  every  ten  of  screened  coals,  and  6s.  for 
every  ten  of  small  coals  (and  so  in  proportion  for  any  less  quantity 
than  a  ten)  -vrhich  shall  be  raised  or  gotten  from  or  out  of  the  said 
mines  and  premises  over  and  above  the  quantity  which  the  lessees 
are  hereinbefore  authorized  to  work  and  get  in  respect  of  the  said 
certain  rent. 

3.  The  bent  of  Gd.  for  every  ton  of  ironstone  which  shall  be 
raised  in  the  raw  state  from  the  said  mines  and  premises,  and  so  in 
proportion  for  any  less  quantity. 

4.  The  bent  of  6c?.  for  every  ton  of  fireclay  which  shall  be  raised 
in  the  raw  state  from  the  said  mines  and  premises  for  sale  and 
manufacture  (except  fireclay  used  by  the  lessees  in  and  about  the 
erection,  alteration  and  maintenance  of  buildings  for  colliery  pur- 
poses, and  any  other  works  authorized  under  the  liberties  and  powers 
hereby  granted,  and  which  fireclay  they  are  hereby  authorized  to 
use  for  such  purposes  rent  free). 

5.  The  bent  of  shillings  for  every  ten  of  screened  coal,  and 
shillings  for  every  ten  of  small  coal,  and  for  every  ton  of 

ironstone,  and  for  every  ton  of  fireclay,  the  produce  of  any  ad- 
joining mines,  which  shall  be  brought  to  the  surface  through  or  by 
means  of  the  mines  hereby  demised,  and  the  pits  ajid  shafts  thereof, 
under  the  liberty  in  that  behalf  hereinbefore  granted.  Ail  which 
rents  2ndly,  3rdly  and  4thly  above  reserved  shall  be  paid  respec- 
tively on  the day  of and  on  the day  of in  every 

year  for  and  ia  respect  of  the  coal,  ironstone  and  fireclay  raised 
during  the  then  preceding  half-year. 

6.  A.  YEAELT  bent  for  and  ia  respect  of  every  acre  of  land  the 
surface  whereof  shall  be  occupied  or  used  by  the  lessees  under  the 
authority  of  these  presents,  double  in  amount  of  the  value  per  acre 
of  the  same  lands  for  agricultural  purposes  at  the  time  when  such 
occupation  or  use  shall  commence,  and  so  in  proportion  for  any  less 
quantity  than  an  acre,  the  said  surface  rent  to  be  paid  half-yearly 

on  the day  of and  the day  of in  every  year,  the 

fiirst  of  such  payments  to  be  made  on  such  of  the  said  half-yearly 
days  as  shall  happen  next  after  such  occupation  or  use  shall  have 
commenced,  and  the  last  of  such  payments  to  be  made  on  the  half- 
yearly  day  of  payment  which  shaU.  happen  next  after  such  occupa- 
tion or  use  shall  have  ceased,  and  the  land  shall  have  been  restored 
and  rendered  fit  for  cultivation  again,  or  shall  have  been  paid  for 
at  the  fee  simple  value  as  provided  in  the  lessees'  covenant  in  that 
behalf  hereinafter  contaiued.  Ajto  if  any  difference  of  opinion  shall 
arise  as  to  what  ought  to  be  considered  the  occupation  or  use  of  the 
surface  of  any  land  for  the  purpose  aforesaid,  or  as  to  the  day 
on  which  such  occupation  or  use  shall  have  commenced,  or  as  to 
whether  such  lands  shall  have  been  restored  and  rendered  fit  for 
cultivation,  or  as  to  the  amount  of  rent  payable  under  this  reserva- 
tion, the  matter  ia  difference  shaU  be  settled  by  arbitration. 

7.  The  yeabit  bent  of  Is.  for  every  footpath  over  the  said  lands 
which  shall  be  used  by  the  lessees  or  their  workmen,  or  any  of 
them,  in  or  about  the  carrying  on  of  the  works  hereby  authorized. 
Peovided  axwats,  that  this  reservation  shall  not  be  construed  as 
a  permission  to  the  lessees  or  their  workmen  to  make  or  use  any 
footpath  other  than  any  roads  hereiabefore  authorized  to  be  made 
or  used  without  the  consent  of  the  lessor. 
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Paet  VI. — Provisions  relating  to  the  said  Rents. 

1.  Eents  to  be  free  from  deduction. 

2.  For  tte  purposes   of  the    above  reservations,   a  ten  of  coal  2.  Definition 
sball  be  considered  to  contain  440  bolls,  or  18^  Newcastle  cbaldrons  °^  terms 

of  53  cwt.  each :  and  the  term  "  small  coal "  shall  be  considered  to  ||  *™%,'      , ,, 
mean  all  coal  which  shaU.  have  passed  through  a  screen,  the  bars  of  ^^^    °°^  ' 
which  shall  not  exceed  fths  of  an  inch   asunder,  and  the  term  "screened 
"screened  coal"  shall  be  considered  to  mean  all  coal  which  shall  coal." 
not  pass  through  such  screen. 

3.  All  coal  used  by  the  lessees  for>  the  usual  and   customary  3.  Coal  used 
purposes   of   the   colliery,  and  for  domestic   consumption  in  the  for  colliery 
houses   and  offices   of   agents   and  workmen  for  the  time  being  purposes,  &c., 
employed  in  and  about  the  said  mines  and  premises  shall  be  free    °  e^'e™  ree. 
from  rent. 

4.  Power  to  lessees  to  make  up  short  workings. 

Pabt  Vii. — The  Lessees'  Covenants. 

1.  To  pay  rents,  taxes,  &c. 

2.  Not  to  assign,  &c.,  without  licence. 

3.  To   pay  every  year   compensation  for  injuries  to  buildings, 

crops,  &e. 

4.  To  keep  books  of  account,  &c. 

5.  To  keep  plans  of  workings. 

6.  To  permit  lessor  to  have  access  to  books  of  account  and  plans. 

7.  To  keep  all  tubs,  &c.  of  uniform  measure. 

8.  To  permit  lessor  to  gauge  tubs,  &c. 

9.  To  work  mines  according  to  approved  practice  in  Durham  and 

Northumberland  districts. 

10.  To  secure  pits  and  shafts. 

11.  To  permit  lessor  to  descend  into  mines  to  inspect  same. 

12.  To  deliver  up  mines,  &c.  ia  good  working  order  at  end  of  term. 

13.  At  end  of  term  to  restore  lands  or  pay  fee  simple  value. 

Paet  VIII. — The  Lessor's  Covenants. 

1.  For  quiet  enjoyment  by  lessees. 

2.  Lessees  may  carry  away  coal,  &c.  for  six  months  after  end  of 

term. 

Paet  IX. — General  Provisions. 

1.  Power  of  distress.  ' 

2.  Power  of  re-entry. 

3.  Power  for  lessees  to  abandon  mines  on  giving  twelve  calendar 

months'  notice. 

4.  Power  to  lessor  to  purchase  machinery,  &c. 

5.  Arbitration  clause. 


No.  22.  Lease  of  Goal  and  Fire'Clay  {some  parts  in  outline  only). 
[^Cumberland  District.^ 

This  Inbentueb,  &c..  Between  A.  B.,  &c.  (who  is  hereinafter  Parties  and 
referred  to  as  the  said  lessor  whenever  that  expression  is  herein-  short  refer- 
after  used,  and  which  expression  shall  also  be  construed  to  include  ^^''^'^^ 
the  person  or  persons  for  the  time  being  entitled  to  the  coal-mines, 
seams  of  coal  and  fire-clay,  rights,  liberties,  powers,  and  authorities 
hereinafter  demised  or  leased  expectant  upon  the  determination  of 
the  terms  hereinafter  limited,  unless  the  context  shaU  exclude  such 
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Testatum. 


Parcels. 


Eeservation 
of  barriers. 


Excepting  as 
to  drifts  in 
defined  places 
and  of  defined 
extent. 


Powers  to 
search  and 
work  gene- 
rally. 


To  use  exist- 
ing pits,  &o. 


And  to  sink 
new  pits,  &o. 

And  to  erect 
engines,  &c. 


construction),  of  the  one  part,  and  the  X.  Y.  Company,  Limited 
(being  a  joint  stock  company  incorporated  according  to  the  pro- 
visions of  the  Companies  Act,  1862,  and  the  Companies  Act,  1867, 
carrying  on  business  and  having  its  registered  office  at  C,  in  the 
county  of  D.,  and  which  company  is  hereinafter  referred  to  as  the 
said  company  whenever  that  expression  is  hereinafter  used,  and 
which  expression  shall  also  be  construed  to  include  the  successors 
and  permitted  assigns  of  the  said  X.  Y.  Company,  Limited,  unless 
the  context  shall  exclude  such  construction),  of  the  other  part. 
WITNESSETH,  that  in  consideration,  &c.,  the  said  A.  B.  (by  virtue 
and  in  exercise  of  all  estates  and  powers  in  this  behalf  limited 
to  or  vested  iu  him),  doth  hereby  demise  and  lease  unto  the 
said  X.  Y.  Company,  Limited,  their  successors  and  assigns,  all 
those  colliery  works,  shafts,  engine-houses,  &c.  called,  &c.,  situate, 
&c.  And  Also  all  those  mines,  beds,  bands  and  seams  of  coal  and 
fire-clay,  as  well  opened  as  unopened,  lying,  being  or  remainiug, 
or  which  shall  be  found  to  lie,  be  or  remain  within  or  under  all 
the  lands,  grounds  or  royalties  of  him,  the  said  lessor,  situate  in 
the  several  parishes,  &c.  in  the  said  county,  and  containing  by 
admeasurement,  &c.,  and  commonly  knovra.  by  the  names,  &c.,  all 
which  said  lands  and  royalties  are  delineated,  &c.,  Save  and 
EXCEPT  out  of  these  presents  so  much  of  the  said  beds,  bands  and 
seams  of  coal  and  fire-clay  respectively  hereby  demised  and  leased 
as  will  leave  a  barrier  of  not  less  than  twenty  yards  in  breadth  or 
thickness  in  each  and  every  seam  agaiust  each  and  every  out- 
boundary  of  ttie  coal  and  fire-clay  expressed  to  be  hereby  demised, 
except  only  where  outstoke  and  instroke  drifts  are  allowed  to  be 
driven  under  the  power  for  that  purpose  hereinafter  contained,  such 
drifts  not  to  exceed  three  in  number  in  each  seam,  and  to  be  in 
such  situations  only  as  shall  be  approved  of  by  the  said  lessor,  his 
viewer  or  agent,  and  no  drift  to  be  more  than  eight  feet  in  breadth. 
Ajto  also  (3  so  required  by  the  said  lessor,  his  viewer  or  agent  for 
the  time  being)  so  much  of  the  said  beds,  bands  and  seams  of  coal 
and  fire-clay  as  will  leave  a  sufficient  barrier  against  any  ascertained 
fault  and  a  sufficient  lier  underneath  aU  rivers  and  becks  upon  or 
withia  the  said  lands,  grounds  or  royalties,  Together  with  all 
such  rights,  liberties,  powers  and  authorities  as  are  next  hereinafter 
specified  (that  is  to  say),  full  and  free  liberty,  licence,  power  and 
authority  from  time  to  tim.e,  during  the  term  hereinafter  limited,  to 
siak,  bore,  dig,  drive,  search  for,  work,  get  and  raise  the  said  mines, 
beds,  bands  and  seams  of  coal  and  fire-clay  respectively  hereby 
demised;  and  for  these  purposes  from  time  to  time  during  the 
said  term  hereby  limited  to  use  and  enjoy  all  such  pits,  shafts, 
drifts,  grooves,  tunnels,  soughs,  levels,  trenches,  sluices,  way-gates, 
water-gates,  gutters  and  other  works  (if  any)  as  are  now  existiug 
in,  upon  or  under  any  of  the  said  lands  or  grounds,  and  which  have 
been  heretofore  used  or  employed  in  working  and  carrying  on  the 
coal  mines  and  beds,  bands  and  seams  of  coal  and  fire-clay  respec- 
tively hereby  demised  and  leased.  And  to  sink,  drive,  carry  and 
make  such  pits,  shafts,  drifts,  grooves,  tunnels,  soughs,  levels, 
trenches,  sluices,  way-gates,  water-gates,  gutters  and  other  works 
in,  upon  or  under  the  said  lands  and  premises.  And  to  erect,  build 
and  construct  such  steam-engines  and  other  engines,  gins  and  other 
machinery,  and  to  use  and  occupy,  maintain  and  amend  the  same 
in  such  manner  as  shall  be  necessary  or  expedient,  and  to  use  all  or 
any  lawful  ways  and  means  as  well  for  digging,  boring,  driving, 
searching  for,  winning,  working,  getting  and  raising  the  said 
mines,  beds,  bands  and  seams  of  coal  and  fire-clay  hereby  demised 
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and  leased,  or  for  drawing  or  discharging  or  carrying  away  water, 
foul  air,  styth  and  stench  forth,  from  and  out  of  the  same,  and  with 
sufficient  ground-room,  heap-room  and  pit-room  for  bringing  to  And  to  have 
hank)  stacHng,  depositing,  laying  and  placing  the  coals,  fire-clay,  ^o™ii  room, 
earth,  rubbish  and  substances  which  shaU.  from  time  to  time,  during     "' 
the  said  term  hereinafter  limited,  proceed  from  or  be  dug,  won, 
wrought,  gotten  or  raised  out  of  the  same  mines,  beds,  bands  and 
seams  of  coal  and  fire-clay  respectively.    Ajto  Also  with  full  and  WayleaTes. 
sufficient  way  and  passage  to  and  for  the  said  company,  their  agents, 
servants  and  workmen  from  time  to  time  during  the  said  term  to 
take,  lead  and  carry  away,  with  horses,  carts,  waggons,  wains  and 
carriages,  all  the  coals  and  fire-clay,  earth,  rubbish  and  substances 
to  be  dug,  won,  wrought,  gotten  or  raised  out  of  the  said  mines, 
&c.     AxD  ALSO  full  and  free  liberty,  power  and  authority  to  erect,  Works  gene- 
build,  cut,  form,  construct,  set  up,  lay  down,  use  and  occupy  all  ™%- 
such  houses,  hovels,  sheds,  lodges,  buildings,  erections,   engines, 
roads,   railways,   machines    and    other    maohiaery,   conveiriaaces, 
devices,  inventions  or  works  whatsoever  already  in  use  or  here- 
after to  be    invented  as   shall    from  time  to   tioae   during  the 
said  term  be  necessary  or  expedient  for  the  standing,  laying  and 
placing  of  workmen,  workhouses,  works  and  utensils  for  the  work- 
ing and  carrying  on  of  the  works  of  the  coal  mines,  beds,  bands  and 
seams  of  coal  and  fire-clay  respectively  hereby  demised  and  leased, 
and  for  taking,  leading  and  carrying  away  the  said ,  coals  and  fire- 
clay, earth,  rubbish  and  substances.   And  also  to  take  down,  destroy,  To  remove 
fill  up  or  remove  any  of  the  houses,  hovels,  sheds,  lodges,  buildings,  useless  works, 
erections,  engines,  roads,  railways,  machines  and  other  machinery, 
conveniences,  inventions  or  works  whatsoever  which  now  are  or 
which  during  the  said  term  shall  be  erected,  built,  cut,  formed,  con- 
structed, set  up,  laid  down,  used  or'  occupied,  and  which,  in  the 
opinion  of  the  viewer  or  agent  for  the  time  being  of  the  said  lessor, 
shall  have  become  unnecessary  for  the  working  of  the  said  coal 
mines,  beds,  bands  and  seams  of  coal  and. fire-clay  respectively,  or 
the   application   or   disposal  of  the   coals   to  be   raised  thereout, 
Ajstd  again  to  erect,  build,  cut,  form,  construct,  set  up,  lay  down  And  again  to 
and  place  on  or  in  any  other  parts  or  part  of  the  said  lands  and  ^^^^  same, 
premises  the  said  houses,  hovels,  &c.  so  taken  down  or  removed. 
But  so  also  that  all  workmen's  houses  and  other  buildings  to  be  Brdldiag  of 
placed  or  replaced  on  the  surface  of  the  said  lands  be  substantially  trick  and 
built  of  brick  or  stone  and  covered  with  slates,  and  in  such  conve-  ^'^^ 
nient  positions  as  shall  be  approved  by  the  said  lessor,  his  viewer 
or  agent  for  the  time  being,  and  upon  ground  which  shall  have 
been  previously  drained  by  the  said  company  to  the  satisfaction  of 
the  said  lessor,  his  viewer  or  agent,  and  so  that  all  such  houses  and 
buildings  be  left  at  the  end   or  determination  of  the  said  term 
hereinafter  limited  in  good  and  sufficient  repair,  and  become  the 
property  of  the  said  lessor.   Abu  also  to  dig  and  get  such  sand  and  To  get  sand, 
such  other  clay,  and  to  make  and  bum  the  same  into  bricks  or  tiles,  elay,  &o. 
and  to  get  such  building  stone  for  building  and  for  making  and  ^^'^^o^'^^ 
repairing  roads  as  it  shall  bei  necessary  for  the  said  company  to      ^' 
use  in  the  exercise  of  the  powers  and  authorities  hereinbefore  and 
hereinafter  made  exerciseable,  but  so  only  that  the  said  last-men- 
tioned sand,  clay,  bricks,  tiles  and  stones  respectively  be  used  for 
the  purposes  last  aforesaid,  or  some  of  them,  in  or  upon  the  said 
lands  and  premises  or  some  parts  and  part  thereof,  and  not  else- 
where or  otherwise,  and  so  that  the  same  be  not  sold.    And  also  to  Outstroke  and 
drive  or  make  one  or  more  outstroke  or  outstrokes,  instroke  or  in- 
strokes,  undercut,  drift  or  drifts,  passage  or  way,  from  or  out  of  and 
B.  3  I 
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Watercourses 
and  air- 
courses. 


Number  and 
size  of  out- 
strokes  and 
instrokea. 


And  to  -work 
demised  and 
adjoining 
mines  to- 
gether. 


Condition  as 
to  surface 


To  pay 
doutle  annual 
value. 


And  fee 
simple  value 
of  land  not 
restored  after 
lease  ends. 


Saving  of 
lessor's  power 
to  -work  other 
minerals. 


into  any  otter  collieries  or  coal  mines  whicli  adjoin  the  coal  mines, 
beds,  bands  and  seams  of  coal-  and '.fire-clay  ^  hereby  demised  and 
leased,  and  which  are  now  or  .during  the  said  term  may;be  brought 
by  the-  said  company  to  and  into  and  through  the  same  coal  mines, 
&c.    And  Also  to  .drive  or  .make:  any  drift,  watercourse,  aircourse, 
Watergate  or  other  work  from,  into,  or  within  the  coal  mines,  &c. 
hereby  demised,  which  shaU.  be  deemed  necessary  or  proper  for  the 
due  working  and  enjoyment  of  the  same  or  of  any  such  other  col- 
lieries or  coal  mines  adjoicdng  and  wrought  as  aforesaid.   ■  But  so 
ONLY  that  such  outstroke  or  instroke  dnfts  through  the  aforesaid 
barrier  against  the '  out-boundary  of  the  coal  and  .fire-clay  hereby 
demised  do  not  exceed  three  in  number  and  eight  feet  each  ia 
breadth  in  each  seam,  and  be  made  only  in  such  situations  as  shall 
be  approved  of  by  the  saidlessoi,  his  viewer  or  agent  for  the  time 
being,  and  be  severally  closed  up  by  means  of  proper  frame-dams 
at.  the  end  or, other. sooner  determination  of  the  said  term  hereby 
limited.    Ajstb  by  means  of  the  pits;  shafts,  adits,  levels,  outstrokes, 
instrokes,   undercut,   drift    or    drifts,   passages    or  ways,   water- 
courses, aircourses,  watergates,  roads,  ways,  gins,  engines,  houses, 
erections,   buildings  and  works    hereby  authorized  to  be  made 
or   used,   or    any  of    them,   to  win,   work    and    carry  away  as 
well  the  coal  and  fire-clay  respectively  to  be  won  and  wrought 
in,   forth,   from   and    out  of   the  said    coal    mines,    &c.  hereby 
demised,  as  also  the  coal,  and  fire-clay  respectively  to; be  found 
and  .lawfully  gotten  in  and  from  any  such  other  ooUieries  or  coal 
mines  adjoining  and  now  wrought  or  during  the  said  term  to 
be.  wrought  by  the  said  company  as  afores9.id.    Peoyided  aiwats, 
and  it, is  hereby  expressly  agreed  and  declared,  that  if  by  reason  of 
the  exercise  of  the  powers  aforesaid  or  any  of  them  the  surface  of 
the  lands  or  grounds  over,  under  or  in  rdation  to  which  the  same 
powers  are  hereby  expressed  to  be  made  exeroiseable  or  any  part 
thereof,  or  any  crops  growing ,  or  any  buildings  now  standmgi  or 
being  or  hereafter  to  be  erected  or  built  thereon,  or  any  rivers  of 
water,  streams  or  becks,  drains,  or  watercourses  thereon, .  shall  be 
injured  or .  prejudicially  affected,  the  said  company  shall  forthwith 
pay,  by  way  of  compensation, for  the  same,  to  the  owners  and, occu- 
piers for  the  time  being  of  the  surf  ace.  of  such  lands  and  grounds 
respectively,  or  to  other  the  person  or  persons  entitled  to  such,  com- 
pensation, an  annual  sum  nor  less  than  double  the  annual  value  of 
the  cultivated  lands, so  injured  or  prejudicially,  affected, -  together 
with  reasonable  compensation  for  all,  crops  and  fences  and  build- 
iags,  injured  or  destroyed  by  reason  of  the  exercise  of  the  powers 
aforesaid  or  any  of  them,  such  compensation  as  between  the  parties 
to  these  presents  to  be  settled  by  arbitration  ia  manner  hereinafter 
mentioned  in  case  such  parties  differ  about  the  same.  And  thfljt  the 
said  company  shall  also  pay  to  the  said  lessor  or  other  the  person  or 
persons  entitled  to  receive  the  same  the  fee  simple  value  of  all  land 
so  injtired  or  prejudicially  affected  as  aforesaid,  which  shall  not  at 
or  before  the  end  of  six  calendar  months  after  the  determination  of 
the.  said  term  have  been  by  the  said  company  restored  and  made  fit 
for  cultivation,  such  land  nevertheless  remaining  the  property  of  the 
said  lessor  or  other  the  person  or  personafor  the  time  being  .entitled 
to  such  land  in  case  these  presents  had  not  been  'made.   Exceptiwgj 
nevertheless,  and  always  reserving  unto  the  said  lessor  full  power 
and  authority  to  win  and  work  and  to  grant  to  any  person  or  per- 
sons whatsoever  liberty  to  win,  work  and  get  any  minerals  or  sub- 
stances within  or  under,  ithe  said  lands  or  grounds  or  any  of  them 
(other  than  and  except  the  coal-mines,  beds,  bands  and  seams  of 
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coal  and  fire-clay  respectively  hereby  demised  and  leased),  -with.  aU 
necessary, aad  proper  wayleaves,  powers  and  privileges  for  -winning 
and  worldng  the  same,  so  lonly  the  said  company  be  not  thereby 
prejudiced  in  the  exercise  of  the  powers  and  privileges  hereby 
granted  or  any  of  them.    Aud  excepting  also  and  always  reserv-  Lessor  may 
ing  nnto  the  said  lessor  the  reasonable  use  and  enjoyment  and  fuU  "se  railways 
power  to  grant  to  any  person  or  persons  whatsoever  the  reasonable  po^S'to* 
use  and  enjoyment,  of  any  waggon- way,  railway,  road  or  other  way  others, 
made  by  the  said  company  in  or  upon  the  said  lands  and  grounds  or 
any  part  thereof, ^  but  so  as  not  to.  interfere-witlijthe  reasonable  use 
and  enjoyment-  of  the  same  respectively  as  aforesaid  by  the  said 
company,  the  said  lessor  paying  to  the  said  company  such  compen-  Payiag  com- 
sation  for  the  use  of  any  such  waggon^way,  railway,  road,  or  other  peneationfor 
way  made  by  them  as  aforesaid  as  in  case  of  dispute  shall  be  settled  ^®- 
by  arbitration  as-  in  manner  hereinafter  mentioned.     To  have  and  HaTbendum. 
TO  H:oia),'Us©.and  exercise  the  said  colliery  works,  coakmines,  beds, 
bands,  and  seams  of  coal  and  fire-clay irespectively;. rights,  liberties, 
privileges;- powers  land  authorities,  and  all  and  singular  .other  the 
premises  "hereby  granted  or  demised  and  leased  unto  the  said  com- 
pany, their  successors  and  permitted  assigns,  from  the :  day  of 

,  for-the  term  of years  frffltn  thenceforth  inext  ensuing,  and  Term  —^ 

fully  to  beccomplete  and  end-ed.    Stjbjeot  nevertheless  to  the  pro-  years  from 
visoes  or  agreements  for  re-entry,  surrender  or  determiQation,  and  '  ^ 

other  the  covenants  and  agreements  hereiaafterrcoiitained.    Tibld- 
mG  AST)  PAYiN-G  therefor  yearly  and:  every  year  lunto  the  said  lessor 

during  the 'Said  term  the  certaia  rent  or  sum  of  £ per  annum.  Dead  rent 

by  equal  half-yearly  payments  on  the  — ■ —  day  of  — -^  and  the ^  £ 

day  of  -^ —  in  every  year,  the  first' half-yearly  payment  to  become 
due  and  be  made  on  the  i-^ — >day  of  — —  now  next.  >  -Am)  it  is  hereby  Jor  wHoh 
agreed  and  declared  by  and  between  the  said  parties  hereto,  that  in  lessee  may 
consideratioTi  for  or  in  respect  of  the"  said  certaia  rent  or  sum  of  "n^ort  an  ectui- 

£•> ,  it' shall 'be  la-wful  for  the  eofnpanyjfrom  time  to  time  and  at  ^^^  ™ 

anytime  during  the  said  term  to  work  an' equivalent  number  of  tons        ■ 

of  coal  the  produce  of  the  said  coal-mines,  beds,  bands  and  seams 

of  coal  hereby  defiiised  and  leased,  or  any  of  them,  reckoning  each 

ton. of  round  coals  the  produce  of  anyi bed,,  bands  or  seams  of  coal  Eeokoning 

hereby  densised  and-leased  at  a,nd  after  the  rate  of per  ton,  and  round  coal  art 

teckoning  each  ton  of  smaU  coals  which  shall  be  -wrought  out  of  any  P^"^  *"''■ 

of  the  said  beds,  bands,  and  seams  of  coal  hereby  demised  and  leased  SmaU  coals  at 
at  and  after  the  rate'  of  — '—  per' ton.    Peovbded  nevertheless,  and         ^^^  ^°^- 
it  is  hereby  expressly  agreed''betwfeen  and  by  the  said  parties  hereto,  Shortwork- 
that.  the  short  workings  of  cM' that  shall  arise  or  happen  during  ™f|g^^ 
any  part  of  the  said  term  (except  the  last  year  thereof )- shall  and  ^' 

may  be  worked  atid  made  up  and  allowed' duridg  the  said  term.  Last  year 
and  that  no  short  w'oi'kings  which  tehdll  arise  or  happen  during  the  excepted, 
last  year  of'  the'said  term  shall  be  claimed  for  or  allowed.  Am)  Aiso 
TiEuoma  AJSD  PA5msr&  unto  the  Said  lessor  the  ftirther  rents  or  sums  Tonnage 
next  hGreiita;fter  mentioned;  that  is  to'  say,  the  rent  or  sum  of  ^^ —  rents  in  addi- 
per  ton  for  every  ton  of  found  coals  the  produce  of  any  bed,  band  *'9^  ^  ^^' 
or  seam  of  coal  hereby  demi&ed  and  leased,  and  of  — ^^  per  ton  for  ^^j.     '      '' 
every  toa  of  sHiall  coalS'  the  produce  of  the  said  coal  mines,  beds,  round  coal 

bands  or  seams  of  coal  hereby  demised  and  leased^'  or  any  of  them,  , 

which  shall  be  respeictively  -wrought  over  and  above  the  quantity  or  small  coal 

aggregate  of  quantities  of  coal  which  it  shall  be  lawful  for  the  said , 

lessees  to  work  in  "respect  of  the'  said 'certain  rent  of  £ per 

annum  hereinbefore  reserved :  And  the  further  rent  or  sum  of and  flre-clay 

per  ton  for  every  tori  of  fire-clay  the  produce  of  the  said  beds,  per  ton. 

bands  or  seams  of  coal  and  fire-clay  hereby  demis'ed  or  leased 
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whicli  shall  be  ■won  or  wrouglit  therefrom  by  virtue  of  these  pre- 
Shaftage  and  gents.  Amd  axso  ytelddtg  AND  PAYING  therefor  unto  the  said  lessor 
wayleave  rent  ^;ji^e  further  rent  or  sum  of per  ton  as  and  for  a  shaftage  and 


-  per  ton 
for  foreign 
coal. 


per  ton. 


■way-leave  rent  for  every  ton  of  coals  or  fire-clay  the  produce  of  any 
such  other  colliery  or  coal  mine  adjoining  and  ■wrought  as  aforesaid 
which  shall  be  ■won,  wrought  or  carried  through,  over,  along  or  by 
means  of  any  pit  or  shaft,  outstroke  or  outstrokes,  instroke  or 
instrokes,  driit,  road,  railway  or  other  way  made  or  used  by  ■virtue 

of  these  presents,  And  the  like  rent  or  sum  of per  ton  as  and 

Aircourse  and  for  a  watercourse  or  aircourse  rent  for  every  ton  of  coals  or  fire-clay 
watercourse  -^jrhich  shaU  be  gotten  from  any  coalmine,  bed,  band  or  seam  of  coal 
or  fire-clay  other  than  the  coal  mines,  beds,  bands  or  seams  of  coal 
and  fire-clay  hereby  demised  and  leased  which  shall  be  drained, 
ventilated  or  made  workable  by  means  of  any  outstroke  or  out- 
strokes, instroke  or  instrokes,  from  or  into  the  said  last-mentioned 
coal  mines,  beds,  bands  or  seams  of  coal  and  fire-clay  hereby  demised 
and  leased  or  any  of  them,  but  which  shall  not  be  worked,  or  led 
away  by  means  of  or  through  such  outstroke  or  outstrokes,  instroke 
or  instrokes.  And  it  is  hereby  agreed  and  declared  between  and  by 
the  said  parties  hereto  in  manner  following,  that  is  to  say,  the  said 
several  tonnage  rents  shall  be  calculated  upon  all  coals  and  fire-clay 
■wrought  and  brought  to  bank  or  carried  away,  sold  or  otherwise 
disposed  of,  without  any  deduction  or  allowance  for  waste,  or  for 
<;oals  used  or  consumed  in  or  about  the  working  of  the  said  coal 
mines,  beds,  bands  or  seams  of  coal  and  fire-clay  hereby  demised 
and  leased.  And  that  all  the  rents  or  sums  of  money  hereinbefore 
reserved  shall  be  paid  in  la^wful  money  of  the  United  Kingdom  and 
free  and  clear  of  and^rom  all  cesses,  rates  and  taxes,  whether  par- 
liamentary or  parochial  (except  the  lessor's  property  tax):    And 

that  the  said  tonnage  rents  shall  be  paid  yearly  on  the day 

of in  every  year  for  all  coals  ■wrought,  raised  and  led  away 


Coal  rents  to 
be  reckoned 
on  all  coal 
wrought  and 
brought  to 
bank, 

without  any 
deduction  for 
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Eents  to  be 
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lord's pro- 
perty tax. 
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Tonnage  pay-  and  sold,  disposed  of  consumed  or  used  as  aforesaid  during  the 
able  yearly  on  year  next  preceding  each  day  of  payment,  and  for  or  in  respect  of 
day  ^iiich  such  rents  shall  be  payable.  Ajsd  also  that  for  the  purposes 
of  these  presents  a  "  ton  "  of  coals  shall  be  considered  as  consisting 
of  and  weighing  20  e^wt.  of  112  lbs.  avoirdupois,  to  be  ascertained, 
i;-  .  weighed  and  adjusted  pxirsuant  to  the  directions  contained  in  an  act 
of  parliament  made  and  passed  in  the  sixth  year  of  the  reign  of  his 
late  majesty  King  WiUiam  the  Fourth,  iutituled  "  An  Act  to  repeal 
an  act  of  the  fourth  and  fifth.years  of  his- present  majesty  relating 
to  weights  and  measures,  and  to  make  other  provisions  instead 
thereof."  And  that  a  proportionate  part  of  the  said  several  rents 
shall  be  paid  for  any  less  quantity  than  a  ton.  And  that  the  term 
"  round  coals  "  shall  be  considered  as  comprising  all  coals  wrought 
out  of  the  said  coal  mines,  beds,  bands  or  seams  of  coal  hereby 
demised  and  leased  which  shall  not  be  screened,  or  which  shall  pass 
over  a  screen  the  bars  of  which  are  not  more  than  half  an  inch 
apart.  Asm  that  the  term  "small  coals"  shall  be  considered  as 
comprising  all  coals  so  wrought  which  are  passed  through  a  screen 
the  bars  of  which  are  not  more  than  half  an  inch  apart. 

And  the  said  company,  for  themselves,,  &c.,  do  hereby  covenant, 
declare  and  agree  with  and  to  the  said  lessor,  his  heirs  and  assigns, 
and  (by  way  of  separate  covenant)  ■with  the  person  or  persons  for 
the  time  being  entitled  to  the  coal  mines,  &c.  hereby  demised  and 
leased  immediately  expectant  upon  the  determination  of  the  term 
hereby  limited,  in  manner  folio-wing,  that  is  to  say, — 
1.  To  pay  rents. 
2.,  To  pay.  taxes. 


Bound  coals 
over  haK- 
inch  screens. 


Small  coals 
through  half- 
inch  screens. 
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£!.  To  pay  surface  damages. 

4.  To  make  level  crossings,  and  over  and  under  crossings. 

5..  To  fence  railways,  pits,  &c. 

6.  To  keep  mines  drained  and  ventilated. 

7.  Not  to  work  barriers. 

8.  To  provide  frame-dams. 

9.  And  shall  and  will  from  time  to  time,  and  at  all  times  here-  To  mdenmify 

after,  save  harmless  and  keep  indemnified  the  said  lessor  lessor  against 
from  all  loss,  costs,  charges,  damages  and  expenses  that  ™o't^„  f™ 
he  shall  sustain  or  incur  by  reason  or  in  consequence  of  barriers. 
the  said  barriers  hereinbefore  excepted  being  carried  away 
or  reduced- or  diminished  contrary  to  the  provisions  of 
these  presents,  or  of  any  such  outstroke  or  instroke  not 
being  effectually  stopped  up  or  secured  pursuant  to  the 
covenant  in  that  behali  hereinbefore  contained.  And  julso 
shaU.  not  nor  will  do,  commit,  or  suffer  any  wilful  or 
negligent  act,  matter  or  thing  in  the  working  and  carrying 
on  of  the  said  coal  mines,  &c.  hereby  demised  whereby 
the  same  shall  or  may  be  damnified,  drowned  or  over- 
burdened with  water  or  styth,  or  which  may  occasion  or 
bring  on  any  creep  or  thrust  upon  the  aircourses  or  water- 
courses thereof;  but  shall  and  will,  so  far  as  may  be  neces- 
sary for  the  due  and  proper  working  thereof,  keep  the 
levels  and  drifts  open  and  free,  and  the  necessary  staples 
for  air  clear  and  in  good  repair  and  condition.    Aim  Also, 

10.  To  manage  mines  in  most  approved  mode  in  district. 

11.  To  pay  for  coal  lost  by  improper  working  as   if   actually 

worked  out. 

12.  To  keep  plans  and  sections,  &c.  for  lessor's  use. 

13.  To  keep  books  of  accounts,  distinguishing  lessor's  coal  from 

other  coal. 

14.  To  deliver  tonnage  accounts  on  specified  half-yearly  days. 
16.  To  afford  inspection  of  books  to  lessor's  agent,  &e. 

16.  To  permit  use  of  check-weigher  by  lessor. 

17.  Ajsd   axso   that  the   said  company  shall  not   at  any  time  Size  of 

during  the  said  term  use  any  screen  or  screens  for  screens. 
screening  the-  coals  gotten  from  the  said  coal-mines,  &c. 
hereby  demised  having  the  bars  thereof  more  than  half 
an  inch  apart,  and  the  said  lessor  or  his  agent  may,  when, 
and  so  often  as  he  shall  think  proper,  inspect  and  measure 
such  screens,  and  i£  the  bars  of  the  same  screens  shall  on 
any  inspection  be  found  to  be  more  than  the  specified 
distance  apart,  the  said  company  shall,  on  being  there- 
unto requested  by  the  said  lessor  or  his  agent,  cause 
the  screen  to  be  rectified  as  soon  as  practicable,  and 
also  make  compensation  to  the  said  lessor  for  or  in 
respect  of  such  breach  of  covenant,  such  compensation  if 
the  parties  cannot  agree  to  be  settled  by  arbitration. 
Akd  Also, 

18.  To  keep  uniform  boxes,  waggons, '&c.,  altering  sizes  only 

upon  two  months'  notice. 

19.  To  permit  lessor's  agent  to  measure  tubs,  &o. ;  and  if,  upon  Eemedy 

any  such  measuring  or  weighing,    the  same   shall  be  against  and 
found    to  contain   more    than  the    acknowledged    and  ^^ggfof 
specified  quantity,  in  such  case  the  said  lessor  or  his  agent  j^^j^^g  ^(,_ 
may  stop  the  same  so  containing  an  excess  in  quantity 
until  the    said  company    shall  reduce  the  same  to  the 
uniform  and.  acknowledged  capacity;  and  that  such  tubs. 
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boxes,  or  other  vessels  stall  be  deemed  to  liave  contained 
such  excess   of  quantity  for  one   calendar   month  next 
preceding  such  measuring  or  -weighing  thereof,  or  of  the 
contents  thereof,  and  accounted  for  accordingly,  unless 
the  same  shaU.  have  been  measured  or  weighed  within  the 
space  of.  one  calendar  month,  and  then  only  from  the  time 
of  such  previous  measuring  and  weighing. ' 
To  keep  weighing  machines  at  each  pit. 
To  allow  lessor,  &c.,  to  use  same  machines.   ' 
To  enable  lessor  to  descend  mines  and  examine.        ■  , 

23.  To  lend  overmen  to  assist  in  lessor's  surveys.  '■ 

24.  To  permit  lessor  to  inspect  buildings  and  works. 
26.  Notto  permit  use  of  works  by  others. 
26.  Not  to  assign  or  underlet  without  consent. 

To  close  up  outstrokes  and  iastrokes  at  end  of  lease. 

Ajsd  also  deliver  up  to  the  said  lessor  the  quiet  and  peace- 
able possession  of  the  said  coal-miiiesi  &c.,  hereby  demised, 
with  all  pits,  shafts,  drifts,  engine-houses,  sheds,  erections 
and  buildings,  with  the  roofs,  walls,  and  timbers  thereof, 
and  the  'doors,  wiadowsj  ■  and  other  fixtures  belongiug 
thereto,  and  all  such  staples,  drifts,  levels,'  ■  air-courses, 
air-tubes,  water-courses,  brattices,  tram  and  rolley  ways, 
roads,  railways,  and  other  works-  and  conveniences  as 
shall  at  any  time  during  the  said  term  be  used  by  the 
said  company  in  working  or  carrying  on  the  said  coal- 
mines, &c.  hereby  demised  or  any  of  them,>iD.  good  tepair 
and  condition ;  and  especially  will  deliver  up  the  shafts 
and  principal  air-courses  in  a  perfect  state  without  any 
payment  or  consideration  for  the  same,  unless  preveiited 
by  unavoidable  creeps  thereunder  or  other  accidents,  or 
tmless  the  same  shafts  and  air-courses  shall  have  been 
previously  abandoned  or  reKnqtdshed  by  the  said  company 
with  the  consent  in  writing  of  the  said  lessor  or  his  viewer 
or  agent,  save  and  except  the  ginsy  engines,  trams,  roUeys, 
waggons,  baskets',  boxes,  tubs,  ropes  and  machinery,  iron- 
plates,  rails  and  chairs,  and  the  sleepers  and  rollers  on 
any  •fcram  or  rolley- way  or  railway,  and  all  movable 
colliery  stock  or  plant,  chattels  and  utensils  which  (subject 
to  the  right  of  purchasing  the  same  herein'after  given  to 
the  person  or  persons  who  for  the  time  being  shall  be 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  the  said  coal-mines,  &c.  hereby  demised,  and  to 
his  or  their  guardian  or  guardians  hereinafter  mentioned) 
it  shall  be  lawful  for  the  said  company  to  remove  on  the 
expiration  or  other  sooner  determination  of  the  said  term, 
or  within  six  calendar  months  thereafter,  on  payment  of 
the  rents  or  sums  of  money  and  performance  of  the 
covenants  and  conditions  herein  reserved  and  contained. 
And  also, 

29.  To  restore' lands  permanently  injured,  or  else  pay  fee  simple 

value. 

30.  And  that  it  shall  bela-wful  for  the  person,  or  persons  who 

for  the  time  being  shall,  be  entitled  to  the  possession  or 
i  receipt- of  the  rents  and  profits  of  the  said  coal-mines,  &c. 
hereby -demised,  or  his  or  their  guardian  or  guardians 
during  his  or  their  minority  or  respective  minorities,  at 
the  expiration  or  other  sooner  determination  of  the  said 
term  (he  or  they  having  given  to  or  left  at  or  sent  by  the 
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general  post. to  the  registered  office  or  place  of  business 
or  last  knp-wTX  jegistered  office  or  place  xff  tiisiness  pf  tlie 
said  company  in-  England,  or  to  any  office  of  the  said 
company  in  the  said  county,  six  calendar  njonths'  notice 
in  -writing  of  his  or  their  intention  so  to  do),  to  purchase 
all  or  any  part  of  the  stock  of  coal  or  fire-clay  respectiyely, 
and  the  machinery,  railroads,  engines,_tCiol8,  trams,  roUeys, 
-waggons,  baskets,  boxes,  tubs,  ropes,  iron-plates>  rails  and 
chairs,  sleepers,  and  .rollers,  movable  colliery  stock  or 
plant,  chattels,  utensils,and.itnplements  used  and, employed 
by  the  said  company  in,  upon  or  about  the  premises  hereby 
demised  at  a  price  tO'  be  agreed  upon,  or,  in  case  of  dis- 
agreement, at  a  valuation -thereof  to  be  made  by  three 
indifferent  persona  or  any  two  of  them,  one  of  such  persons 
to  be. chosen  by  the  person  or  persons  so  intending  to 
,  purchase,  and  one  other  of  them  by  the  said .  conipany, 
and  the  third  by  the  said  t-wo  persons*  so  first  chosen. 
Peq-vided  at-wats, 

(1)  Power  of  distress  if  rent  in  arr ear  twenty-one  days;  Powers  of 

(2)  Power  of  re-entry  i£  rent  in  arrear  forty  days,  and  fourteen  distress,  &o.   * 

days'  demand  of  payment;  ,  ■     , 

(3)  Power  of  re-entry  for  Jbreach  of  covenant  after  notice  thereof 

and  three  calendar  months'  non-compliance ; ... 

(4)  Power  for  lessees  to  determine  term  at  end  of  seventh,,  tenth,. 

thirteenth,  sixteenth  or.  nineteenth  year. 
AiTD  the  said  lessor  doth  hereby  for.  himself,.  &c.  covenant  -with  Quiet enjoy- 
the  said  company,  their  successors,,  &c,,  .tha,t  the  said  copapany  ment. 
(paying  the  certain  and  other  rents  and  sums  of  money  hereby- 
reserved  in  the  manner  and  on  the  several  days  hereinbefore 
appointed  for  the  payment  thereof  respectively,  and  performing 
the  several  covenants  herein  contained  and  on  the  part  of  the  said 
company  to  be  observed  and  performed);  shall  and  may  at  all  times 

hereafter  during  the  said  term  of  ^ .years  hereby  created,  d,e- 

terminable  nevertheless  as  hereinbefore  pro-vided,  peaceably,  have, 
hold,  exercise  and  enjoy  the  said  coal-mines,  &c.  and  liberties,,  and 
all  and  singrular  other^the  premises  hereby  demised,  -without. any 
eviction,  denial  or  interruption  of,  from  or  by  the  said  lessor  or  any 
person  or  persons  lawfully  claiming  or  to  claim  by,  from,  through,; 
imder  or  in  trust  for  him.  Peo-vtobd  iastlt,  and  it  is  hereby  agreed  Arbitration 
and  declared  between  and  by  the.  said  parties  hereto,  that  if  any  clause, 
dispute  or  difference  shall  at  any  time  or  times  during  the  said 
term  or  after  the  expiration  or  other  sooner  determination  thereof, 
and  before  the  discharge  and  release  of  the  said  company  from  all 
liability  under  these  presents,  arise  between  the  said  lessor  and  the 
said  company  on  account  of  the  breach  or  supposed  breach  of  any  of 
the  covenants  or  agreements  herein  contained  or  otherwise  touching 
or  concerning  the  working  or  carrying  on  of  the  said  coal-mines, 
&c.  hereby  demised,  or. in  any  way  relating  thereto  or  to  these 
presents,  the  matter  of  every  such  dispute  or  difference,  as  weU  as 
every  matter  or  question  hereinbefore  expressly  directed  and  agreed 
to  be  settled  by  arbitration,  shall  by  either  of  the  parties  interested 
therein  be  reduced  iato  -writing .  and  submitted  to  arbitration  in 
manner  following,  that  is  to  say,  each  party  so  interested,  whether 
consisting  of  one  or  more  person  or  persons,  shall  appoint  an  arbi- 
trator, but  in  case  either  of  the  parties  shall  fail  for  seven  clear  days 
after  the  other  party  shall  have  appointed  an  arbitrator,  and  shall 
have  served  the  party  so  failing  to  appoint  with  notice  in  writing 
to  make  the  appointment,!  the  party  who  has  appointed  an  arbitrator 
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may  appoint  such  arbitrator  to  act  as  sole  arbitrator  in  the  reference, 
and  an  award  made  by  Mm  shall  be  as  binding  as  if  the  appoint- 
ment had  been  by  consent;  but  if  each  party  shall  appoint  an 
arbitrator,  then  the  two  arbitrators  before  proceeding  in  the  matter 
referred  to  them  shall  appoint  another  or  third  arbitrator ;  but  if 
within  seven  clear  days  after,  either  party  shaU  have  served  the 
said  arbitrators  with  a  written  notice  to  appoint  such  third  arbi- 
trator such  third  arbitrator  shall  not  be  appointed,  he  shaU  be 
appointed  by  a  Judge  of  any  of  the  superior  Courts  of  law  or  equity 
at  Westminster,  and  the  award  of  the  sole  arbitrator,  or  of  the  two 
arbitrators  to  be  appointed  as  aforesaid,  alone,  without  the  co- 
operation or  interference  of  the  third  arbitrator,  or  of  any  two  of 
the  said  three  arbitrators  (the  three  arbitrators  in  such  case  all 
meeting  and  considering  together  all  matters  referred  to  them), 
shall  be  final  and  conclusive,  and  bind  the  parties  in  difiEerence  and 
the  successors  or  the  heirs,  executors  and  administrators  of  either 
of  the  said  parties,  so  as  every  such  award  be  made  in  writing  and 
ready  to  be  delivered  to  the  parties  in  difference  or  their  successors 
or  heirs,  executors  or  administrators,  or  such  of  them  as  shall  require 
the  same,  within  thirty  days  after  the  appointment  of  the  sole 
arbitrator,  or  of  aU  the  arbitrators  if  more  than  one  shall  be 
appointed,  the  day  on  which  the  sole  arbitrator  or  the  last  of  the 
said  three  arbitrators  shall  be  so  appointed  being  recioned  exclusive, 
or  within  such  further  time  as  the  said  arbitrator  or  arbitrators  or 
any  two  of  them  shall  by  writing  appoint,  and  that  the  said  arbi- 
trator or  arbitrators  shall  have  power  to  proceed  ex  parte  after  ten 
days'  previous  notice  in  writing  to  the  other  party,  and  also  to 
determine  by  whom  the  costs  of  any  reference  made  pursuant  to 
these  presents  and  of  making  his  or  their  award  or  awards  or 
anywise  relating  thereto  shall  be  paid,  and  that  the  parties  in 
difference  and  their  respective  oificers,  agents  and  witnesses  shall 
submit  themselves  to  be  examined  upon  oath,  and  produce  upon 
oath  any  deeds,  plans,'  books  or  writings  in  their  custody  touching 
the  matters  in  difference.  Aud  in  case  any  award  to  be  made  as 
aforesaid  shall  be  found  defective  in  matter  of  substance  or  form 
the  same  shall  not  be  void  and  of  no  effect,  but  shall  be  referred 
back  by  either  of  the  parties  in  difference  to  the  arbitrator  or  arbi- 
trators for  amendment,  and  that  notwithstanding  the  time  for  making 
his  or  their  award  shall  have  expired,  and  who  for  such  purpose 
shaU.  have  and  possess  the  powers  and  authorities  herein  contained. 
Akd  that  if  any  arbitrator  shaU.  refuse  to  act  or  shall  become 
incapable  of  acting  or  die  another  arbitrator  shaU.  be  appointed  in 
the  same  manner,  as  near  as  may  be,  as  the  arbitrator  so  refusing 
or  becoming  incapable  to  act  or  dying,  and  shall  act  with  the  same 
powers  and  authorities  as  the  arbitrator  so  refusing  or  becoming 
incapable  to  act  or  dying  ooidd  or  might  have  acted.  Ahd  this 
agreement  and  every  submission  made  pursuant  to  these  presents 
shall  be  made  a  rule  of  any  of  her  Majesty's  superior  Courts  at 
Westminster,  pursuant  to  the  statute  in  that  case  made  and  pro- 
vided, upon  the  application  of  the  parties  in  difference  or  either 
of  them.    In  witness,  &c. 
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Parties.  This  InnENTiniB,  &c..  Between  A.  B.  &c.  (tenant  for  Ufe  and  donee 

•  of  power  to  grant  mining  leases),  of  the  one  part,  and  C.  D.  &c. 

Testatum.        (hereinafter  called  the  lessee)  of  the  other  part,  Witnesseth  that, 
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in  consideration  of  the  rents,  &c.,  tlie  said  A.  B.  in  tlie  exercise  of 
the  power,  &c.,  doth  hereby  demise  and  grant  unto  the  lessee,  his  ex-  Parcels, 
ecutors,  administrators,  and  assigns  :  Firstly,  all  those  mines,  seams,  1st.  Specified 
measures,  or  strata  of  coal,  called  the  Brooch  Coal,  the  Thick  Coal,  measures  of 
and  the  Heathen  Coal,  and  also  aU  those  mines,  beds,  or 'Strata  of  ooal  and  irou- 
ironstone,  called  the  Grains  Ironstone,  the  Gubbin  Ironstone,  the  New  l^^  fost^"^ 
Mine  White  Ironstone,  and  the  Oraddock  Ironstone,  lying  and  being  described ; 

in  and  under  all  those  parcels  of  land  situate  in  the  parish  of , 

in  the  county  of ,  particularized  in  the  first  schedule  hereto  and 

delineated  on  the  plan  drawn  on  the  back  of  the skin  of  these 

presents  and  thereon  coloured  red,  containing  together  by  admeasure- 
ment   or  thereabouts,  and  now  in  the  occupation  of  the  several 

persons  named  in  the  same  schedule :  Together  with  liberty  for  the  —with  liberty 
lessee,  his  executors,  administrators,  and  assigns,  and  his  and  their  of  entry  for 
miners,  agents,  workmen,  and  servants,  to  enter  upon  so  much  of' the  pgges^  ^"^" 
said  lands,  on  the  said  plan  coloured ,  as  shall  not  be  used  or  re- 
quired by  the  said  A.  B.  or  his  assigns  or  other  the  person  or  persons 
for  the  time  being  entitled  to  the  premises  in  reversion  expectant  on 
the  term  intended  to  be  hereby  granted  (aU  of  whom,  including  the 
said  A.  B.  and  his  assigns,  are  hereinafter  included  in  the  terms  the 
reversioner  or  reversioners)  for  carrying  on  any  mining  operations, 
or  for  any  roads,  railroads,  cuts,  cansds,  basins,  drains,  or  water- 
courses, or  the  cuttings,  embankments,  or  towing-paths  thereof,  and 
to  occupy  such  parts  thereof  as  may  be  necessary  or  convenient  for 
carrying  on  the  working  of  the  said  mines  of  coal  and  ironstone 
firstly  hereby  demised,  the  lessee,  his  executors,  administrators,  or 
assigns  giving  one  calendar  month's  previous  notice  in  writing, 
signed  by  him  or  them  or  his  or  their  agent,  to  the  tenants  of  the 
said  lands,  or  leaving  the  same  for  them  at  their  usual  places  of 
abode,   and  specifying  in  every  such  notice  the  particulars   and 
quantity  of  land  intended  to  be  entered  upon  and  taken  posses- 
sion of,  and  first  agreeing  with  the  said  tenants  for  such  entry, 
and  making  full  satisfaction  to  them  for  all  loss  or  damage  to  be 
done  to  the  crops  then  standing  and  growing  upon  the  said  lands 
so  entered  upon  and  taken  possession  of,  and  for  aU  other  loss  or 
damage,  whether  immediate  or  consequential,  to  be  sustained  by 
them  by  reason  of  such  entry  and  taking  possession.     And  also 
with  liberty  for   the   lessee,   his   executors,    administrators,    and 
assigns  [to  make,  construct,  and  set  up  machinery^.     Am)  also  with  — and  of  get- 
liberty  for  the  lessee,  his  executors,  administrators,  and  assigns,  ting  the  com- 
to   dig  for  and   get  the  common  brick  clay  upon  or  under  the  i^on  1)™]! 
said  lands,  and  to   make  and  burn  therefrom  so  many  bricks  as  "  *'"' 
he  or  they  shall  think  proper,  without  paying   any  royalties  for 
such  as,  shall  be  used  in  the  erection  or  making  of  any  buUdings, 
erections,  pit-shafts,  watercourses,  soughs,  tunnels,  or  drains  in  or 
upon  the  said  lands,  or  for  any  other  purposes  that  maybe  requisite 
or  convenient  for  working  the  said  mines  of  coal  and  ironstone,  but 
paying  the  royalty  hereinafter  reserved  for  all  such  bricks  as  shall 
be  taken  away  from  the  said  premises  for  sale  or  otherwise,  and 
provided  that  no  clay  shall  be  gotten  or  bricks  made  for  sale  or 
otherwise  than  for  the  purposes  aforesaid  without  the  previous 
licence  in. writing  of  the  reversioner  or  reversioners.     And  gene- 
rally to  do  and  perform  [all  acts,  matters,  and  things  necessary  or 
expedient  to  be  done  and  performed  upon  the  lands  on  which  entry 
allowed^.   And,  secondly,  all  those  mines,  seams,  measures,  or  strata  2nd.  Mines 
of  coal,  called  the  Brooch  Coal,  the  Thick  Coal,  and  the  Heathen  of  coal  and 
Coal,  and  also  all  those'mines,  beds,  or  strata  of  ironstone,  called  "'onstone 
the  'Gubbin  Ironstone,  the  New  Mine  White  Ironstone,  and  the  secondly 

described ; 
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— with  under- 
ground mm- 
ing  libertiea ; 


Exception  of 
other  mines ; 
• — and  of  using 
shafts  no 
longer  used 
by  lessee. 


Habendum. 


Royalties : 


(1)  On  coal, 
lumps  and 
slack ; 


Craddock  Ironstone,  lying  and  being  ia  and  under  all  those  mes- 
suages, yards,  parcels  of  land,  roads,  and  premises  situate  in  the 

parish  of aforesaid,  and  particularized  ia  the  second  schedule 

hereto  and  delineated  on  the  said  plan  drawn  on  the  back  of  the 
skin  of  these  presents  and  thereon  coloured  ,  contain- 
ing by  admeasurement,  &o.,  in  the  occupation,  &c.,  with  the  surface 
of  wluch  said  last-mentioned  lands  and  the  messuages  and  erections 
thereon,  the  lessee,  his  executors,  administrators,  and  assigns  is  and 
are  not  to  interfere,  or  permit  any  interference  or  damage  of  any  kind 
or  on  any  account,  except  such  as  shall  be  unavoidably  occasioned 
by  working  the  said  mines  secondly  hereby  demised  in  accordance 
with  the  provisions  of  these  presents,  and  for  which  he  and  they 
shaU  make  compensation  as  hereinafter  mentioned.  Togethee  with 
liberty  for  the  lessee,  his  executors,  administrators,  and  assigns,  and 
his  and  their  miners,  agents,  workmen  and  servants,  by  means  of 
imderground  workings  only  from  the  mines  and  premises  first  here- 
inbefore demised,  and  not  by  entering  upon  the  surface  of  the  said 
lands  secondly  hereinbefore  described,  to  work,  get,  raise,  carry 
away,  sell,  and  dispose  of  for  his  and  their  own  benefit  the  said 
mines  of  coal  and  ironstone  secondly  hereby  demised,  and  to  sink, 
drive,  work,  and  make  such  underground  adits,  watercourses,  soughs, 
tunnels,  drains,  passages  and  tram  or  other  ways  under  any  parts 
of  the  same  lands,  and  generally  to  do  and  perform  all  such  other 
acts  and  things  as  may  be  necessary  or  expedient  for  getting,  con- 
verting, seUing,  disposing  of,  and  carrying  away  the  produce  of  the 
said  niiaes  of  coal  and  ironstone  secondly  hereby  demised  to  the 
greatest  advantage. 

Exception  of  all  other  mines  and  minerals, — ^with  liberty  of 
getting  the  same. 

Am)  Also  to  enter  into  and  make  use  of  such  of  the  shafts  and 
pits  of  the  lessee,  his  executors,  administrators  or  assigns,  as  he 
or  they  shall  have  discontinued  working  and  shall  have  no  further 
use  for,  the  reversioner  or  reversioners  maiking  an  allowance  to  the 
lessee,  his  executors,  administrators  or  assigns,  for  the  bricks  and 
curbs  in  the  pit-shafts  so  used  which  shall  have  been  sunk  by  the 
lessee,  his  executors,  administrators  or  assigns,  after  the  r^te  of 

for  each  of  the  curbs,  and per  thousand  for  such  of  the 

bricks  therein  as  may  have  been  purchased  by  the  lessee,  his  exe- 
cutors, administrators  or  assigns,  and  not  made  out  of  the  surface 
clay  to  be  gotten  out  of  the  said  lands. 

Eeservation  of  liberty  to  enter  to  examine  the  workings ; 

And  of  making  railroads,  &o.  over  the  lands  first  described ; 

And  reservation  to  the  lessor's  tenants  of  the  excepted  and 
adjoining  mines  of  powers  for  working  and  ventilating  the  same. 

To  HAVE  AND  TO  HOLD  the  pr6mises  hereinbefore  expressed  to  be 
hereby  demised  and  granted  unto  the  lessee,  his  executors,  adminis- 
trators and  assigns,  for  the  term  of years  from  the day 

of ,  18 — .    Yielding  and  pating  [surface   rent].     Akd   also 

TiELDrNG  AKD  PAYEfTG  for  and  in  respect  of  the  coal,  lumps,  slack, 
coke  and  ironstone  to  be  from  time  to  time  during  the  said  term 
gotten,  made  or  burnt  from  and  out  of  the  said  mines  hereby 
demised,  and  for  and  in  respect  of  the  bricks  (except  as  aforesaid) 
to  be  from  time  to  time  made  and  burnt  from  the  surface  clay  in 
and  upon  the  said  lands  and  premises  firstly  hereinbefore  described, 
the  several  royalties  following  (that  is  to  say) :  The  royalty  or  sum 

of for  each  quanity  of  2,520  pounds  (and  so  in  proportion  for 

any  less  quantity)  of  coal,  lumps  or  slack  (except  fine  slack  as 
hereinafter  described) :  The  royalty  or  sum  of for  each  quantity 
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of  2,520  pounda  (and  so  in  proportion  for  any  less  quantity)  of  fine  (2)  On  fine 
slack  (slack  passing  under  the  denopiinatipn  of  fine  slack  to  be  slack; 
such,  only  as  mil  go  through,  a  riddle  with  meshes  of  one  inch 

square,  all  other  slack  being  liable  to  the  aforesaid  royalty  of ). 

Ajsd  if  and  whenever  the  lessee,  his  executors,  administrators  or  (3)  On  coal, 
assigns,  shall  during  the  said  term  sell  or  dispose  of,  use  or  con-  lumps  and' 
sume  as  or  for  fine  slack,  any  coals,  lumps  or  slack  liable  to  the  ^^"^  impro- 

royalty  of  / hereinbefore  reserved  in  respect  thelreof,  then  for  ^e  giaok-^^ 

and  in  respect  of  each  quantity  of  2,520  pounds  (and  so  in  proportion  ' 

for  any  less  quantity)  of  .coais,  lump  or  slack  improperly  sold  or 

otherwise  disposed  of,  used  or  consumed  as  fine  slack,  in  addition 

to  the  royally  on ,  fine  slack  hereinbefore  reserved,  so  jnueh  and 

such  further  royalty  as  shall  make  the  royalty  for  the  whole  of 

such  fine  slack  equal  to  the  full  royalty  of  — ^ —  hereinbef  oj-e  reserved 

in  respect  of  all  coals,  Ixunp  and  slack  other  than  fine  slack:  The  (4)  On  coke; 

royalty  or  sum  of  ■^. —  for  each  quarter  of  eight  (bushels  (and  so  in 

proportion  for  any  less  quantity)  of  coke  made  or  burnt  from  coals, 

lumps  or  slack  gotten  out  of  the  said  mines :  The  royalty  or  sum  (5)  On  iron- 

of for  each  quantity  of  2,520  pounds  (and  so  in  proportion  for  ^^°^^  > 

any  less  quantity)  of  ironstone  of  every  description  gotten  out  of 
the  said  mines :  And  the  royalty  or  sum  of  - — —for,  each  quantity  (6)  And  on 
of  1,000  bricks  of  the  ordinary  size  (and  so  in  proportion  for  any  tricks  sold, 
less  quantity)  made  and  burnt  from  the  common  bripk  or  surface 
clay  lying  in  or  under  the  lands  and  premises  fiist  hereinbefore 
described,  and  which  shall  be  sold  or  carried  away  from  the  said 
premises.    Akd  if  and  whenever  the  lessee,  his  executors,  adminis- 
trators or  assigns,  shall  during  the  said  term  permit,  any  boat  or 
other  vessel,  or  any  waggon,  cart  or  other  carriage,  or  any  horse  or 
other  beast  to  be  laden  with,  or  any  person  or  persons,  whether 
belonging  to  the  colliery  or  works  or  otherwise,  to  take  or  carry  away 
from,  or  shall  in  any  manner  use,  consume  or  otherwise  dispose 
of  in  and  upon  the  said  premises  any  opal,  lumps,  slack,  coke,  iron- 
stone or  bricks,  .without  the  whole  of  such  coal,  lumps,,  slack,  coke, 
ironstone  or  bricks  being  first  gauged,  measured,  weighe,d  or  num- 
bered, and  the  entire  quantities  and  prices  or  va,lu6  .thereof  respec- 
tively, as  the  case  may  be,  having,  been  .first  entered  in  the  books 
of  account  of  the  lessee,  his  executors,  adminis^irators  or  assigns, 
for  the  purpose  of  the  royalty  being  charged  thereon,  Then,  and  in  (7)  Penal 
such  case,  yielddto  ajsd  jAYnse  for  and  in  respect  of  each  quantity  royalties  on 
of  2,520  pounds,  (and  so  in  proportion  for  any  less  quantify)  of  coal,  coal,  lumps, 
limips,  slack  or  ironstone  respectively,  and  for  and  in  respect  of  each  gtone'  and' 
quantity  of  1,0,00  bricks  (and  so  in  proportion  for  any  less  quantity),  bricks  sold 
with  which  such  boat  or  other  vessel,  waggon,  cart  or, other  carriage,  wittout  being 
horse  or  other  beast,  shall  be  laden,  or  which  any  suclt  person  or  ^^  weigbed, 
persons  shall  take  or  carryaway,  or  which  shall  in  any  manner  be  used,  entered  in 
consumed  or  otherwise  disposed  of  as  aforesaid,  of  which  the  whole  books. 
or  any  part  or  parts  shall  not  have  been  gauged,  measured,  weighed 
and  niunbered  and.. brought  into  account  as.. aioresajd,,  the  further 
peHal  royalties  following;  that  is  to  say,  — ^  in. respect  of  coal, 

lumps  and  slack,  except  fine  slack,  .  in  respect  of  fine  slack, 

in  respect  of  ironstone,, in  respect  of'  coke,  and in 

respect  of  bricks.  And  if  and  whenever  the  lessee,  his,  executors, 
administrators  or  assigns,  shall,,  during ,  such,  part  of  the  said  term 
as  the  said  mines  hereby  demised  shall  continue  unexhausted  and 
capable  of  produciag  the  ;quantity  hereinafter  mentioned  in  any 
quarter  of  a  year  (such,  quarter  to  be  reckoned  from  the  several 
days  on  which  the  quarterly  accounts  shall  be, made  up  as  hereinafter 
mentioned),  neglect,  omit  or  refuse  to  get  and  raise  or  make  and 
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(8)  And  of 
miniimim 
mine  rent. 


Covenants  by- 
lessee  : 


• — to  remove 
soil  before 
commencing 
any  works ; 


■ — ^to  give 
notice  to 
tenants,  &c., 
before  enter- 
ing upon  any 
lands ; 


bum  out  of  the  said  demised  mines  such  quantities  of  coal,  lumps, 
slack,  coke  and  ironstone  as  will  produce  at  the  rents  and  royalties 
aforesaid  (exclusive  of  the  said  surface  rent  and  penal  royalties 

and  royalty  on  bricks)  the  minimum  mine  rent  of  £ in  each  such 

quarter,  Then  tielding  and  paying  the  mine  rent  of  £ in  each 

such  quarter,  in  the  same  manner  as  if  the  quantities  of  coal,  lumps, 
slack,  coke  and  ironstone  which  at  the  royalties  aforesaid  would 
have  amounted  to  that  sum  had  been  actually  gotten  and  raised  or 
made  and  burnt  out  of  the  said  demised  mines  in  such  quarter: 
The  said  several  rents  and  royalties  to  be  paid  quarterly  on  the 
said  several  days  hereinbefore  appointed  for  payment  of  the  said 
surface  rent,  and  the  -first  quarterly  payment  of  the  said  several 
rents  and  royalties,  other  than  the  penal  royalties,  to  be  made  on 

the day  of ,  18 — ,  and  the  first  paym.ent  of  the  said  penal 

royalties  to  be  made  on  such  of  the  same  days  as  shall  happen 
next  after  the  said  penal  royalties  shall  have  accrued,  and  all  and 
singular  the  several  rents  and  royalties  hereinbefore  reserved  to  be 
paid  clear  of  aU  deductions  except  in  respect  of  land-tax- 
Proviso,  that  if  lessee  prevented  by  accident  from  working  mines, 
minimum  mine  rent  not  to  be  payable. 
Making  up  short  workings. 

Eoyalty  not  to  be  paid  on  coal  supplied  to  the  reversioner,  nor 
for  slack  used  in  working  engines. 
Power  of  distress. 
Covenants  by  the  lessee — 

1.  To  make  up  quarterly  accounts  of  coal,  &c.  gotten. 

2.  To  pay  rents  and  royalties, 

3.  To  pay  taxes. 

4.  To  work  the  mines  forthwith  and  continuously  until  they 

are  exhausted. 

5.  To  work  the  same  so  as  to  raise  sufficient  coal,  &c.,  to  pro- 

duce minimum  mine-rent. 

6.  And  also  will,  before  sinking  any  pit-shafts,  or  getting  any 

clay,  or  before  erecting  any  engine,  gin,  whimsey,  or  other 
erection,  or  making  any  roads  or  raiboads  upon  any  part 
of  the  said  lands  firstly  hereinbefore  described,  or  before 
using  any  part  thereof  for  any  purpose  under  the  liberties 
hereiubefore  granted,  cause  aU.  the  soU  and  earth  on  such 
part  of  the  surface  of  the  said  lands  as  shaE  be  entered 
upon  and  used  for  the  purposes  aforesaid  to  be  carried  off 
and  placed  upon  some  other  part  of  the  said  lands  con- 
venient for  the  purpose  and  approved  of  by  the  reversioner 
or  reversioners,  or  his  or  their  agent,  and  will  carefully 
preserve  the  same  for  the  purpose  of  being  re-spread  upon 
the  surface  of  the  said  lands,  and  so  from  time  to  time  as 
often  as  any  other  parts  of  the  said  lands  shall  be  taken 
and  broken  up  by  the  lessee,  his  executors,  administrators 
or  assigns  under  the  liberties  hereinbefore  granted. 

7.  And  also  ■hdll,  before  entering  upon  and  taking  any  part  of 

the  said  lands  first  hereinbefore  described  under  -Qie  liber- 
ties hereinbefore  granted,  from  time  to  time  leave  a  notice 
in  writing  under  his  or  their  hand  or  hands,  at  the  most 
usual  or  last-known  place  of  abode  in  England*  of  the 
tenants  or  occupiers  for  the  time  being  of  the  surface  of 
the  lands  so  to  be  entered  upon  and  taken,  one  calendar 
month  at  least  before  such  entry,  specifying  in  each  notice 
the  situation  and  quantity  of  land  so  to  be  entered  upon 
and  taken. 
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8.  And  also  wiU,  tefoie  entering  upon  and  taking  any  part  of  —and  make 

the  surfa'ce  of  the  same  lands,  pay  or  tender  unto  the  compensatiou 
tenants  or  occupiers  for  the  time  being  of  such  siu-face  fair  oro™™nd^^ 
and  reasonable  compensation  in  money  for  the  value  of  the  herbage ; 
growing  crops  and  herbage  upon  the  lands  so  intended  to 
be  entered  upon  and  taken,  and  also  for  any  other  loss  or 
damage  that  may  be  sustained  by  such  tenants  or  occupiers 
by  reason  of  such  entry  and  taking  possession  as  aforesaid, 
the  amount  of  such  compensation,  in  case  of  difference,  to 
be  settled  by  arbitration  under  the  provision  in  that  behalf 
hereinafter  contained. 

9.  Am)  Also  will  make  good  aU  damage  that  may  be' done  to  —to  make 

the  surface  of  the  said  lands  firstly  hereinbefore  described,  fg  laj^^gX^ft^ 
and  will  not  on  any  account  or  in  any  manner  interfere  described  and 
with  or  damage  the  surface  of  the  said  lands  secondly  to  do  no 
hereinbefore  described  or  any  buildings  thereon,  except  avoidable 
such  as  may  be  unavoidably  occasioned  by  working  the  ^ainage  to 

ji     T.       •  T,  J!        J        ■!_  J    •  J  -i-T.  landsaeoondly 

mines  secondly  i^erembeiore  described  m  accordance  with  described  • 

the  provisions  of  these  presents. 

10.  Ajto  also  win,  in  case  of  any  such  damage  as  last  aforesaid,  —to  make_ 

pay  to  the  reversioner  or  reversioners,  tenant  or  occupier  fg™^^    ™ 
of  such  last-mentioned  surface  reasonable  compensation  in  -anavoidable 
money  for  the  damage  so  occasioned,  the  amount  of  such  damage ; 
compensation,  in  case  of  difference,  to  be  settled  by  arbitra- 
tion under  the  provision  in  that  behalf  hereinafter  con- 
tained. 

11.  AnD  ALSO  win  forthwith  fence  off  with  good  oak  posts  and  —to  fence  off 

double  raUs,  or  with  good  single  iron  rails  or  hurdles,  in  a  lands  entered 

substantial  and  workmanlike  manner,   such  part  of  the  ^P""^' 

lands  firstly  hereinbefore  described  as  shall  from  time  to 

time,  under  the  liberties  hereinbefore  granted,  be  entered 

upon,  used  and  occupied  by  him  or  them  for  the  purpose 

of  working  the  said  demised  mines,  and  will  at  aU  times 

during  the  said  term,  or  during  such  part  thereof  as  the 

same  lands  shall  continue  to  be  in  his  or  their  occupation, 

keep  such  fences  in  good  repair. 

12.  To  work  the  mines  according  to  best  mode  of  working  , 

similar  mines. 

13..  AiO)  ALSO  will  sink  for  and  open  in  the  deep  such  part  of  the  —to  work 

said  mines .  of  coal  and  ironstone  hereby  demised  as  now  ^^J?  t^®  ^^_^P 
remain  unopened  and  in  the  solid,  and  will  proceed  in  the    °     ®  ''^°^ ' 
working  of  the  same  mines,  and  also  of  such  parts  of  the 
:  said  mines  of  coal  and  ironstone  hereby  demised  as  are 
already  opened  in  a  regular  course  of  working  from  the 
deep  to  the  crop  without  any  intermission  or  delay. 

,  14.  Ajsm  ALSO  win  not  do  or  suffer  to  be  done  any  wilful,  negH-  —not  to  work 

gent  or  improper  act  in  the  working  of  the  said  mines  of  ®°  *^  j°  ^®* 
°i         T-i         1        t-j-jT.  1.         J!  an  undue  pro- 

coal  and  ironstone  hereby  demisea,  by  means  whereof  an  portion  of  fine 

undue  proportion  of  fine  slack  may  be  produced  theref  rpm,  slack ; 

and  wiU  use  his  and  their  utmost  endeavours  to  get  and 

raise  thereout  as  much  large  coal  and  lumps  and  slack,  not 

being  fine  slack,  as  can  be  reasonably  gotten. 

15.  Abd  also  will  not  do  or  suffer  to  be  done  any  wilful,  negli-  —not  to  work 

gent  or  improper  act  or  thing  which  may  hazard  or  en-  soastoendau- 

danger  the  drowning  or  setting  on  fire  of  any  part  of  the  ger  drowmng 

said  mines  hereby  demised,  or  the  said  excepted  mines  and  excepted  or 

minerals,  or  any  adjoining  mines  and  minerals  now  subject  adjoining 

to  the  limitations  of  the  said  will.of  the  said  X.Y.  deceased,  mines; 
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— ^in  case  of 
working' 
being  stopped 
by  accident, 
to  use  utmost 
endeavours  to 
remedy  the 
same; 


— to  quoin 
pits, 


— and  repair 
the  same ; 


— ^not  to  -work 
within  a  cer- 
tain distance 
of  any  pit ; 


— to  leave 
boundary 
ribs,  and  ribs 
and  pillars. 


or  occasion  any  loss  or  damage  thereto,  but  will  keep  tlie 
headways^  levels  and  drifts,  and  the  necessary  passages  for 
air  and  -water,  clear  and  free  during  the  said  term,  or  until 
the  mines  hereby  demised  shall  be  -worked  out. 

16.  And  aiso,  in  case  the  -working  of  the  said  mines  hereby 

demised  or  any  part  thereof  shall  be  impeded  or  stopped 
by  any  imavoidable  accident  ^y  fire  or  -water,  -will  use  his 
and  their  utmost  endeavours  -without  delay  to  remove  such 
impediment  or  obstruction,  and  to  remedy  such  imavoid- 
able accidents,  and  mU.  with  all  possible  speed  recommence 
and  continue  the  regular  -working  of  the  said  mines. 

17.  Not  to  suffer  head-ways,.  &e.  to  be  driven  from  other  mines 

-without  licence  of  reversioner,  but  -will  permit  reversioner 
.to  drive  such  head-ways,  &c. 

18.  Ajsd  Also  will  effectually  quoin  every  pit-shaft  to  be  sunk 

and  made  for  th^  purpose  of  working  the  said  mines 
hereby  demised  with  good  bricks  and  mortai;,  and  with 
proper  curbs  of  good  so-und  oak,  in  a  workmanlike 
manner. 

19.  And  also  -will  at  his  or  their  own  expense,  until  the  said 

shafts  and  also  the  shafts  already  sunk  in  the  said  lands 
firstly  hereinbefore  described  shall  be  arched  over  or  given 
up  to  the  reversioner  or  reversioners  as  hereinafter  speci- 
fied, well  and  substantially  repair  and  amend  the  quoining 
and  curbing  of  the  said  shafts  respectively. 

20.  Ajsd  also  -wiU  not  work  any  of  the  said  mines  of  coal  and 

ironstone  lying  -within  a  radius  of yards  from  thp  walls 

of  any  pit-shaft  already  sunk  or  hereafter  to  be  sunk,  but 
-win  leave  a  quantity  of  coal  and  ironstone  to  the  length 

of yards,  and  the  breadth  of yards,  and  the  area 

of r-  sjiperfieial  square  yards  to  support  each  pair  of 

shafts,  and  a  proportionate  quantity  of  coal  and  ironstone 
to  support  a  single  shaft. 

21.  And  aiso  -wUl,  in  addition  to  the  quantities  of  coal  and  iron- 

stone which  shall  be  left  for  the  support  of  the  pit  shafts 
pursuant  to  the  covenant  hereinbefore  contained,  leave  such 
quantities  of  coal  and  ironstone  as  and  for  ribs  round  the 
boundaries  of  the  said  mines  as  the  reversioner  or  rever- 
^  sioners  or  such  mine  agent  shall  think  necessary  for  the 
preservation  of  the  drains,  aircourses  atid  watercourses 
belonging  to  the  said  demised  mines. 

22.  To  keep  machine  houses  in  repair. 

23.  To   pemiit  the    reversioner   to    erect   weighing  machine 

tliereon. 

24.  To  provide  persons  to  attend  to  the  same. 

25.  To  cause  all  coal,  &e.,  taken  away  by  land  carriage  to  be 

weighed,  and  all  boats  to  be  gauged. , 

26.  To  cause  aU  weights,  quantities,  &c.,  to  be  entered  in  proper 

books  of  account. 

27.  To  permit  the  reversioner  and  his  agents,  &c.  to  be  present 

at  all  weighings. 

28.  To  deliver  mpn-thly  accounts. 

29.  To  permit  the  reversioner,  &c.  to  enter  to  examine  workings. 

30.  To  remedy,  improper  working  on  receiving  notice,  and  in 

default  to  pennit  reversioner  to  stop  workings  until  lessee 
shall  have  complied  -with  notice,  and  if  lessee  ehaU.  dissent 
from  the  opinion  of  persons  giving  the  notice  the  question 
to  be  settled  by  arbitratioa. 
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31.  To  arch,  over  pits  no  longer  used. 

32'.  To  level  watercourses,  roads,  &o.  no  longer  used. 

38.  To  level  each,  year  lands  entered  upon  and  no  longer  used, 
and  restore  same  to  state  fit  for  cultivation,  and  fence  off 
SucIl  lands  from  other  lands  used  for  mining  purposes,  and 
to,  continue  to  pay  surface  rent  unto,  six  months  after 
lands  are  levelled,  and  notice  given  thereof. 

34.  To  supply  the  reyersioner  with  certain  q^uantity  of  coal  free 

of  charge.  ,   ■  .   > 

35.  To  purchase  limestone  for  furnaces  from  reversioner,  and 

pay  for  same  each  quarter  day,  and  not  to  buy  lime  from 
other  persons  except  when  >  reversioner  cannot  or  wiU  not 
"    supply  same. 

36.  Not  to'  assign  or  underlet  without  licence. 

,  -  37.  To  deliver  up  the  mines  and  premises  at  end' of  term. 
■  Proviso  for  re-entry. 

Proviso  that  power  of  re-entry  nlay  be  exercised,  notwithstanding 
waiver  of  any  prior  forfeiture. 

Proviso  that  lessee  may  remove  certain  machinery. 

Covenant  by  lessor. for  quiet  enjoyment. 
,   Arbitration  clause.    In  witness,  &c. 


The  1st  ScHEDTiLE  above  referred. to. 
The  2nd  Scheditle  above  referred  to. 


No.  24.  Lease  of  Two  Seams  of  Qoal  {in  Lancashire). 

This  Inbeittuiie  made,  &c..  Between  A.  B.,  &g.  (hereinafter 
called  the  lessor)  of  the  one  part,  and  0.  D.,  E.  P.,  Q-.  H.,  and  I.  K., 
,&c.,  carrying  on  business  at' in  the  county  of  — — ,  and  else- 
where, as  coal-masters  and  co-partners  (herbinafter  called  the 
less^es),  of  the  other  part.  Witjtbsseth  that,  in  consideration  of  Testatum, 
the  rents  hereinafter  reserved,  and  of  the  covenants  by  the  lessees 
hereinafter. contained,  he^  the  lessor,  doth  hereby  demise  and  grant 
unto  the  lessees,  their  executors,  admiiiistrators  and  assignees: 
Firstly,  so  much  (if  any)  of  the  seam  of  cannel  coal,  commonly  called  Parcels, 
the  Cannel  Mine,  within  or  under  the  closes  of  land  and  heredita- 
ments in  the  parish  of in  the  county  of niimbfered in 

the  schedule  hereto,  and  dehneated  on  the  plan  drawn  on  the  back 

of  the skin  of  these  presents,  and  thereon  coloured  blue  and 

yellow,  as  lies  or  shaU.  be  found  northward  of  the  northern  face  of 
the  fault  known  as  the  M.  Pault  in  the  Cannel  !Mirie  (the  actual  or  Cannel  Mine 
supposed  position  and  direction  of  which  said  M.  Pault  are  indicated  north  of  a 
oil  the  said  plan  by  the  broad  line  traversing  the  said  closes  of  land  ^^^*- 
therein  coloured  blue  from  east  to  west,  the  bouiLdaries  and  limits 
of  the  land  under  which  the  part  intended  to  be  hereby  demised  of 
the  said  Cannel  Mine  lies  being  on  the  said  plan  accurately  defined 
and  laid  down  on  all  sides,  except  along  the  line  of  the  said  fault, 
where  they  are  only  conjectural,  and  depend  upon  the  actual  posi- 
tion and  direction  of  the  said  fault).     And,  secondly,  so  much  (if  King  Coal 
any)  of  the  seam  of  coal,  commonly  caEed  the  King  Coal  Mine,  Mine,  south  of 
within  or  under  the  said  closes  of  lands  and  hereditaments  num.-  ''•^a^*- 
bered,  — —  in  the  said  schedule,  and  coloured  red  on  the  said  plan 
as  lies  or  shall  be  foujid  "southward  of  the  southern  face  of  the  fault 
known  as  the  N.  Pault  in  the  said  King  Coal  Mine  (the  actual  posi- 
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With  liberty    tion,  &c.).     Together  ivitli  liberty  for  the  lessees,  their  executors, 
for  lessees  to    administrators  and  assigns  during  the  term  intended  to  be  hereby 
■vTork  demised  granted,  without  entering  upon  or  disturbing  any  d-welling-house 
'  or  other  buUding  now  being  on  any  of  the  lands  particularized  in 

the  said  schedule  or  deHneated  on  the  said  plan,  and  without  inter- 
fering with  any  railway,  tramway,  road,  works  or  privileges  of  any 
other  lessee  of  coal,  minerals  or  stone  belonging  to  the  lessor,  his 
heirs  or  assigns,  to  search  for,  sink,  dig,  unwater,  ventilate,  work, 
win,  get,  convert,  carry  away,  sell  and  dispose  of  the  said  mines  and 
—and  to  enter  coal  hereby  demised.  Ann,  for  the  purposes  aforesaid,  or  any  of 
on  surface,  them  or  any  purpose  incidental  thereto,  to  enter  upon  the  surface  of 
deepen  ^^  such  of  the  said  lands  particularized  in  the  said  schedule  as  are 
new  ones  •  coloured  yeUow  and  red  respectively  on  the  said  plans,  and  to  use  the 
existing  pits  sunk  byE.  F.,  a  former  lessee  of  coal  under  part  of  the 
said  lands,  at  the  places  shown  on  the  said  plan,  and  to  deepen  the 
said  pits  respectively,  and  to  use  the  colliery,  buildings  and  works  left 
by  the  said  E.  E.  on  the  said  lands,  and  to  sink  any  other  pits,  and  to 
erect  any  other  buUdiugs  and  works,  and  to  make,  lay  down  and  use 
anypit-hiUs,  spoil-banks,  roads,  railways,  tramways,  reservoirs,  water- 
courses, drains,  engines,  machinery  and  things  (but  not  to  make  coke- 
ovens,  or  burn  coke  or  cinders,  or  make  or  burn  bricks,  except  in  or 
upon  the  lands  hereinafter  in  that  behaH  specified)  that  the  lessees, 
their  executors,  administrators  or  assigns  shall  consider  necessary 
or  convenient,  and  with  locomotive  engines,  waggons,  carts  and 
horses  or  otherwise  to  have  free  ingress,  egress  and  regress  into, 
from,  through  and  over  the  surface  of  the  said  lands  coloured  yellow 

^Q  make        ^^^  ■'^^^  '^^  ^^J  °^  them.     Ajstd  also  with  liberty  to  erect,  make 

coke  and  maintain  and  use  coke-ovens,  and  to  burn  coke  and  cinders  upon 

tricks,  and  in,  and  to  dig  and  get  brick-earth  and  clay,  and  to  make  and 

burn  the  same  into  bricks  in,  from  and  upon  such  of  the  said  lands 

coloured  yellow  as  are  numbered on  the  said  plan  and  in  the 

said  schedule,  but  not  elsewhere  without  the  previous  licence  in 
writing  of  the  lessor,  his  heirs  or  assigns,  and  to  use  the  bricks  so 
to  be  made  in  any  buildings,  pits  or  works  to  be  erected,  sunk  or 
constructed  by  the  lessees,  their  executors,  administrators  or  assigns 
under  or  by  virtue  of  these  presents  upon,  in  or  imder  any  of  the 
said  scheduled  lands  and  hereditaments,  but  not  to  remove  the  said 
—and  to  carry  brick-earth,  clay  or  bricks  from  the  said  lands.     And  Also  with 
on  under-        liberty,  for  the  purposes  aforesaid  or  any  of  them,  or  any  purpose 
groimd  incidental  thereto,  below  the  surface  of  and  under  all  or  any  of  the 

'  '^^^^-  said  scheduled  lands  and  hereditaments,  to  drive,  make,  erect,  main- 

taia  and  use  any  levels,  drifts,  tunnels,  airways,  inclined  planes,  rail- 
ways, tramways,  roads,  drains,  steam-engines,  pumps  and  underground 
works  whatsoever  which  the  lessees,  their  executors,  administrators 
Exception  of  or  assigns,  shall  find  or  consider  necessary  or  convenient.  Except 
coal  required  NETEBTHELESS  and  reserving  unto  the  lessor,  his  heirs  and  assigns, 
for  support  of  go  much  and  such  parts  of  the  respective  mines  hereby  'demised  as 
exiatmg  j£g  under  or  are  required  for  the  support  of  any  house  or  building 

through^'  "^  ^°'^  °^  ^^^  ^^^^  scheduled  lands,  and  also  so  much  and  such  parts 
which  rever-  of  the  same  mines  as  the  lessor,  his  heirs  or  assigns  shaU  find  it 
sioner  shall  necessary  or  convenient  to  remove  and  shall  remove  in  boring  for, 
sink  to  deeper  ginkiug  to,  working,  winning,  getting,  ventilating,  or  draining  all 
™^^^"  or  any  of  the  mines,  beds,  or  seams  of  coal,  minerals,  clay  and  sub- 

stances whatsoever,  other  than  the   said  miues  hereby  demised, 
lying  or  being  within  or  under  any  of  the  said  scheduled  lands. 
Eeservation      AjSD  ALSO  except  and  reserving  as  aforesaid  liberty  for  the  lessor, 
of  power  to      his  heirs  and  assigns,  and  his  and  their  lessees  or  tenants  during 
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the  term  intended  to  be  hereby  granted,  upon  the  terms  and  subject  use  surface 
to  the  provisions  in  that  behalf  hereinafter  contained,  to  enter  upon  i^  getting 
all  or  any  of  the  said  scheduled  lands,  and  to  demise  or  lease,  and  °    ^^  seams. 
to  search  for,  bore  and  sink,  to  -work,  get,  carry  away  and  sell,  all 
or  any  of  the  mines,  beds  or  seams  of  coal,  minerals,  clay  and  sub- 
stances whatsoever,  other  than  the  said  mines  hereby  demised,  lying 
or  being  withia  or  under  the  same  lands  respectively,  and  for  the 
purposes  aforesaid  or  any  of  them,  to  siak,  make,  erect  and  use  all 
such  pits,  shafts,  buildings,  engines,  macliinery,  reservoirs,  drains, 
levels,  tunnels,  roads,  works  and  conveniences  upon,  through  or 
tm.der  all  or  any  of  the  said  scheduled  lands,  and  the  drains,  levels 
and  workings  of  the  lessees,  their  executors,   administrators  or 
assigns  upon,  in  or  under  the  same,  as  shall  be  necessary  or  expe- 
dient.    Am)  Also  except  and  reserving  as  aforesaid  so  much  of  the  Exception  of 
respective  mines  hereby  demised  as  lies  within  a  radius  of coal  for  sup- 
yards  from  the  walls  of  any  pit  or  shaft  which  has  already  been  or  ^^^  for  bar- 
shall  hereafter  be  sunk  or  made  by  the  lessor,  his  heirs  or  assigns  liers. 
through  the  respective  mines  hereby  demised,  in  order  to  support 
such  pit  or  shaft,  and  to  prevent  water  coming  from  above  or  out 
of  the  said  mines  hereby  demised,  or  either  of  them  from  flowing 
into  such  pit  or  shaft,  so  far  as  that  object  can  be  attained  by  leav- 
ing such  a  bulwark  as  aforesaid  around  such  pit  or  shaft.     But  Grant  of 
iTEVEETHELEss  (by  way  of  demise  and  grant  and  not  of  exception)  Hberty  to 
with  liberty  for  the  lessees,  their   executors,  administrators  and  ^^^"^^g^f^ 

assigns  to  drive  and  make airways  or  levels,  being  not  more  oepted  coal. 

than feet  wide  each,  nor  less  than yards  apart,  through 

each  or  any  of  the  said  excepted  portions  of  the  mines  hereby  de- 
mised, if  the  same  shall  be  required,  for  ventilating,  working  or 
getting  the  portions  hereby  demised  of  the  same  mines.  To  have 
AND  TO  HOLD  the  Said  premises  hereinbefore  expressed  to  be  hereby 
demised  and  granted  unto  the  lessees,  their  executors,  administrators 

and  assigns  for  the  term  of years  from  the day  of 

18 — .     YiBEDiNG  AND   PATiNa  therefor  during  the   said  term  on  Reddendum; 

every  day  of  the  yearly  rents  hereinafter  specified,  — of  fixed 

namely,  a  certain  yearly  rent  of  £ ,  whereof  the  first  payment  minimum 

shall  be  made  on  the day  of 18 — .     Amo  over  and  above  ^      ' 

the  said  certain  rent,  a  further  yearly  rent  after  the  rate  of  £ °^  footage 

per  foot  thick  per  acre,  of  the  customary  Cheshire  measure  of  eight  ^oorcS^to^ 
yards  to  the  perch,  and  so  in  proportion  for  any  greater  thickness  the  different 
than  a  foot,   and  for  any  less  quantity  than  a  Cheshire  acre,  in  thicknesses  of 
respect  of  so  much  of  the  cannel  mine  hereby  demised  as  is  two  feet  ^^^  seams  ; 

thick  or  upwards,  and  after  the  rate  of  £ per  foot  thick  per 

Cheshire  acre,  and  so  in  proportion  for  any  greater  or  less  thickness 
than  a  foot,  and  for  any  less  quantity  than  a  Cheshire  acre,  in  re- 
spect of  so  much  of  the  same  Cannel  Mine  as  is  less  than  two  feet 
thick,  and  after  the  rate  of  £ — —  per  foot  thick  per  Cheshire  acre, 
and  so  in  proportion  as  aforesaid,  in  respect  of  the  said  EUng  Coal 
Mine  hereby  demised  (whatsoever  the  thickness  thereof  may  be), 
for  so  much  of  the  said  several  mines  and  seams  hereby  demised 
respectively  as  shall  have  been  gotten  in  the  year  immediately  pre- 
ceding each  such day  of  ,  the  first  payment  of  the  said 

several  footage  rents  to  be  made  on  such day  of as  shall 

occur  next  after  any  of  the  said  Cannel  or  Bang  Coal  shall  have 

been  gotten.     Akd  a  further  yearly  rent  after  the  rate  of  £ and  of  surface 

per  Cheshire  acre,    and  so  in  proportion  for  any  less  quantity,  ^ent  for  lands 
for  all  the   surface    land  which   has   been   broken  up,    covered  ^^^^^^^    ^ 
with  buildings,  pithUls  or  rubbish,  or  taken  for  roads,  or  other-  lessee  for 
wise  taken,   used  or  occupied  for  colliery  purposes  by  the  said  colliery  pur- 

K.  3   K  poses. 
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Provision  for 
asceitaining 
the  rent  by 
underground 
meaBurement. 


Paults  of  less 
than  one- 
sixteentli  of 
an  acre  to  be 
paid  for,  but 
not  faults  of 
greater 
extent. 


J  up 
snort  work- 
ings. 


E.  F.,  and  wMcli  now  remains  broken  up,  covered,  taken,  used 
or  occupied  as  aforesaid  by  the  lessees,  their  executors,  ad- 
ministrators   or    assigns,    under    the    liberties    hereby    granted, 

such  last-mentioned  rent  to  be  considered  due  on  the  day 

of  ,   18 — ,  in  respect  of   all  land  now  broken  up,    covered, 

taken,  used  or  occupied  on  such day  of as  shall  occur 

next  after  such  last-mentioned  land  or  any  part  thereof  shall  have 
been  first  broken  up,  covered,  taken,  used  or  occupied,  and  such 
rent,  when  once  the  same  shall  have  commenced,  to  continue  pay- 
able until  the  land  in  respect  whereof  the  same  shall  be  payable 
shall  have  been  cleared  and  restored  and  rendered  fit  for  agricul- 
tural purposes,  or  shall  have  been  paid  for  by  a  gross  sum  under 
the  covenants  hereinafter  contained.  Aotd  it  is  hereby  agreed 
and  declared  that,  for  the  purpose  of  ascertaining  the  amount  of 
mine-rent  payable  from  time  to  time  under  the  reservation  of 
rents  hereinbefore  contained,  coal  which  shall  be  found  unworkable 
or  unsaleable  shall  not  be  taken  into  account,  and  the  measuje- 
ments  shall  be  made  underground,  and  the  acreage  or  superficial 
measurement  and  the  thickness  of  the  coal  shaD.  be  taken  and 
measured  at  right  angles  to  one  another,  so  as  to  ascertain  the  true 
cubical  contents  of  the  mine  gotten.  Provided  always,  and  it  is 
hereby  agreed  and  declared  that  every  default  of  mine  not  exceed- 
ing one-sixteenth  part  of  a  Cheshire  acre,  and  aU  bristles,  throws  up 
and  throws  down  which  the  lessees,  their  executors,  administrators 
or  assigns  shall  in  working  the  said  mine  hereby  demised  find,  work 
up  to,  and  leave,  and  all  pillars,  walls  and  ranges  which  shall  be 
permanently  left  by  them  for  the  support  of  the  roof  of  the  same 
mine,  shall  in  aU.  cases  under  these  presents  be  reckoned  as  mine 
gotten  by  them  in  the  year  only  in  wMch  the  same  shall  be  worked 
up  to  and  left,  and  shall  be  accounted  and  paid  for  after  the  afore- 
said footage  rates  or  rents,  but  no  default  of  mine  exceeding  one- 
sixteenth  part  of  a  Cheshire  acre,  and  no  pillar,  wall  or  range  which 
is  required  and  shall  be  permanently  left  by  the  lessees,  their  exe- 
cutors, administrators  or  assigns  for  the  support  of  existing  build- 
ings or  of  any  pit  or  shaft,  shaU.  be  considered  as  mine  gotten  by 
them.  Peovidjed  always,  and  it  is  hereby  agreed  and  declared 
that  the  lessees,  their  executors,  administrators  and  assigns,  may 
in  every  year  of  the  said  term  work  and  get,  without  paying  any 
footage  rent  for  the  same,  such  a  quantity  of  the  said  mines  hereby 
demised  or  either  of  them  as  at  the  aforesaid  footage  rents  would 

yield  a  rent  equal  in  amount  to  the  said  certain  yearly  rent  of  £ . 

And  that,  if  in  any  year  or  years  of  the  same  term  the  lessees, 
their  executors,  administrators  or  assigns,  shall  not  actually  get 
such  a  quantity  of  the  said  mines  hereby  demised  or  either  of  them 
as  at  the  aforesaid  footage  rents  would  yield  a  rent  equal  in  amount 

to  the  said  certain  yearly  rent  of  £ ,  then  they  may,  as  often  as 

any  such  deficiency  shall  happen,  get  in  any  one  or  more  of  the  five 
next  succeeding  years  of  the  said  term,  without  paying  any  further 
rent  for  the  same,  enough  of  the  said  mines  hereby  demised  to 
make  up  the  deficiency. 

Power  of  distress. 

Covenants  by  lessees — 


To  construct 
cojce-ovens 


To  pay  rents. 
To  pay  taxes,  &c. 

To  remove  and  preserve  surface  soil. 

To  commence  working  immediately  and  continue  vigorously. 

And  in  particular  will  so  construct  and  use  all  coke-ovens 

and  the  furnaces  of  all  steam-engines  upon  the  said  lands 
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as  that  the   same   shall   effectually  consume  their   own  and  furnaces 
smolie.  so  as  to  con- 

6.  A]SfD  Also  will,  in  making  and  sinking  under  the  liberties  ^™^^  *^^"^ 

hereby  granted  any  pit  in  the  said  lands,  well  and  suffi-  ' 

ciently  and  in  a  workmanlike  manner  line  and  support  the  ^th  iron 
sides  thereof  (except  in  the  several  places  where  the  same  tubing  or 
shall  pass  through  hard  rock)  with  iron  tubing  or  brick-  brickwork ; 
work,  with  sound  and  substantial  oak  curbs  where  neces- 
sary, and  will  during  the  said  term  keep  the  same  in  good 
repair  and  working  condition. 

7.  Ajsto  also  win,  in  working  the  said  mines,  keep  a  good  and  —to  keep  true 

true  water-level  from  the  deepest  engine-pit  that  shall  be  -water-leTel ; 
sunk  upon  or  in  the  said  lands. 

8.  Amd  also  will  work  the  said  mines  in  the  most  approved  —to  work  the 

manner,  and  without  committing  any  waste  or  unnecessary  ™iies  ia  the 
loss  of  coal,  and  particularly  mil  work  and  get  the  said  ™aimCT^Tnd 
several  mines  and  seams  of  coal  from  time  to  time  together  equally 'one 
and  to  an  equal  extent,  and  will  not  get  or  work  one  of  -witli  the 
such  mines  to  the  detriment  or  loss  of  the  other  of  them,  °^^^^ ! 
but  will  get  and  take  an  equal  quantity  of  coal  from  and 
out  of  each  of  the  said  mines,  so  far  as  circumstances  and 
the  nature  of  the  works  will  permit. 

9.  Ajstd  also  will,  in  order  to  the  support  and  safety  of  the  said  —to  leave  coal 

pits,  leave  the  coal  in  each  of  the  said  demised  mines  ^°^  support  of 
ungotten  (save  only  by  driving  the  airways  or  levels  next  ^^  ^ ' 

hereinafter  mentioned)  within  a  radius  of yards  from 

the  walls  at  the  bottom  of  each  pit.  And  vdll  not  drive 
through  the  coal  so  to  be  left  at  the  bottom  of  the  said 
pits  as  aforesaid  more  than  two  airways  or  levels,  and  will 

not  drive  such  airways  or  levels  of  greater  width  than 

feet  or  nearer  to  each  other  than yards. 

10.  Aio)  ALSO  will,  in  the  event  of  the  said  water-level  from  the  — ^to  pay  for 

lowest  or  deepest  engine-pit  not  being  driven  truly,  if  any  ^  coal  lost 
iexelusion  or  loss  of  coal  shall  be  thereby  occasioned,  pay  -Joj^-g"*''^^ 
to  the  lessor,  his  heirs  or  assigns,  for  the  coal  so  excluded,  ' 

and  which  cannot  be  gotten  on  account  of  the  level  not 
being  true  as  aforesaid,  down  to  the  situation  of  a  true 
water-mark,  in  the  same  manner  as  if  the  coal  had  been 
gotten  to  that  extent,  and,  in  case  of  any  waste  or  unneces- 
sary loss  of  coals  in  the  said  mines  or  either  of  them 
being  occasioned  by  or  through  any  other  mismanagement, 
neglect  or  default  of  the  lessees,  their  executors,  adminis- 
trators or  assigns,  will  pay  for  the  coal  so  wasted  and  lost 
as  if  the  same  had  been  actually  gotten. 

11.  AuD  ALSO  will  not  bring  up  or  suffer  to  be  brought  up  at  —not  to  use 

any  pit  that  has  been  or  shall  be  sunk  in  the  said  lands,  P^*f,  .*™      , 
any  coal  or  slack  whatsoever  other  than  and  except  what  ^^™^tl^er 
shall  be  dug  or  gotten  from  and  out  of  the  said  mines  land  without 
'        hereby  demised,  or  fetch,  cart  or  carry  away,  or  permit  to  lessor's 
be  fetched,  carted  or  carried  away,  any  coal  or  slack  (except  licence ; 
as  before  mentioned)  in,  through  or  over  the  said  lands  or 
any  part  thereof,  without  the  previous  licence  in  writing  of 
the  lessor,  his  heirs  or  assigns. 

12.  And  also  will  not,  in  working  the  said  mines  and  exercising  —not  to  in- 

the  said  liberties  hereby  granted,  damage  or  endanger  any  jure  existing 
building  now  on  the  said  lands,  and  will  do  as  little  injury  tuuduigs ; 
as  is  possible,  consistently  with  the  fair  working  of  the  said 
3  K  2 
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— not  to  preju- 
dice the  ■work- 
ing of  other 
mines  of 
lessor. 


Lessee  to  be 
at  liberty, 
instead  of 
■whoUy  re- 
moving pit- 
bills  from  the 
land,  to  leave 
them  on 
barren  places, 
or,  if  none 
such,  on  a 
specified  field, 
paying  for  the 
privilege. 


Proviso  for 
surrender  of 
premises  or 
abandonment 
of  mine  if  coal 
lies  below  a 
certain  depth. 


mines,  to  any  'buildings  wMcli  may  hereafter  he  erected,  or 
to  the  trees,  plants,  crops  and  herbage  thereupon. 

13.  To  pay  for  surface  damage. 

14.  To  indenmify  lessor  against  claims  by  surface  tenants. 

15.  Not  to  cut  trees. 

16.  Amd  also  mil  not  turn  or  put,  or  suffer  to  be  turned  or  put, 

any  water,  foul  air  or  gas  which  may  arise  in  or  be  drained 
or  issue  out  of,  or  otherwise  proceed  from  the  said  mines 
hereby  demised,  into  or  upon  any  other  mine  belonging  to  or 
in  the  occupation  of  the  lessor,  his  heirs  or  assigns,  or  his  or 
their  lessees  or  tenants,  nor  (except  so  far  as  the  same  may 
be  necessarily  done  in  working,  getting,  raising,  stacking 
and  carrying  away  the  said  mines  hereby  demised,  or  in 
the  exercise  of  the  liberties  hereby  granted)  do  or  suffer 
to  be  done  anything,  otherwise  than  in  pursuance  of  the 
liberties  hereby  granted,  which  may  injure  or  prejudicially 
affect  or  prevent  the  letting  or  working  of  any  such  other 
mine,  or  may  reduce  the  value  thereof  in  anywise. 

17.  To  furnish  yearly  accounts  of  coal  gotten,  and  plans,  if  re- 

quired. 

18.  To  permit  lessor  to  inspect  all  lessees'  plans  and  books. 

19.  And  to  go  underground  and  examine  mines. 

20.  To  fence  off  lands  used  for  colliery  purposes. 

21.  Not  to  assign  or  underlet  without  licence. 

22.  To  deliver  up  the  premises  at  end  of  term. 

23.  To  make  good  fences  and  ffU  up  pits. 

24.  And  clear  the  surface. 

Pkovxded  always,  and  it  is  hereby  agreed  and  declared,  that,  in 
clearing  such  parts  of  the  said  lands  as  have  been  or  shall  be  used 
for  colliery  purposes  from.  pithiUs,  slack,  stone  and  rubbish,  the 
lessees,  their  executors,  administrators  and  assigns  shall  not  be 
obliged  to  remove  such  slack,  stone  or  rubbish  from  the  said  lands, 
but  may  lay  the  same  in  any  barren  or  unproductive  place  or  places 
to  be  fixed  upon  by  the  agent  for  the  time  being  of  the  lessor,  his 
heirs  or  assigns,  within  the  same  lands,  the  lessees,  their  executors, 
administrators  or  assigns  leyeUing  such  slack,  stone  or  rubbish  in  a 
workmanlike  manner.  And  in  case  there  shall  not  be  within  such 
lands  any  barren  or  unproductive  places,  then  that  the  lessees,  their 
executors,  administrators  or  assigns  may  trench  in  the  said  slack, 

stone  and  rubbish  upon  the  field  called ,  and  in  that  case  shall 

cover  the  same  with  good  soil  at  least  twelve  inches  in  thickness, 
and  level  and  lay  down  the  same  in  a  good  and  workmanlike 
manner,  and  render  it  fit  for  agricultural  purposes,  in  which  last- 
mentioned  case  they  shall  pay  to  the  lessor,  his  heirs  or  assigns,  a 
compensation  in  money  for  the  value  of  the  hay,  grass,  corn  or  other 
produce  (if  any)  growing  or  being  upon  such  field,  and  also  a  gross 

sum  of  money  calculated  at  the  rate  of  £ per  Cheshire  acre. 

Peovdded  always,  and  it  is  hereby  agreed  and  declared,  that  if  the 
lessees,  their  executors,  administrators  or  assigns  shaE  sink  a  shaft 

or  bore  to  a  depth  of yards  from  the  surface  without  cutting 

either  of  the  seams  of  coal  hereinbefore  demised,  then,  when  and  so 
soon  as  they  shall  have  sunk  or  bored  to  that  depth  without  cutting 
the  said  coal,  it  shall  be  lawful  for  but  not  incumbent  on  them, 
having  paid  the  rents  hereinbefore  reserved,  and  performed  and 
observed  the  several  covenants  and  agreements  herein  contained  up 
to  the  time  of  surrender,  to  surrender  the  said  premises  to  the  lessor, 
his  heirs  or  assigns,  and  that  if  the  lessees,  their  executors,  adminis- 
trators or  assigns,  shall  find  the  said  seams  of  coal  or  either  of  them 
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at  a  less  depth,  from  the  surface  than yards,  and  by  reason  of 

any  fault  in  the  coal  measures  both  or  either  of  the  said  seams  shall 
be  thrown  down  under  any  part  of  the  said  lands  to  a  greater  depth 

from  the  surface  than yards,  it  shaU.  be  lawful  for  but  not 

incumbent  on  them  to  abandon  so  much  of  the  said  seams  or  either 

of  them  as  shall  be  thrown  down  below  the  said yards,  or  as 

shall  be  beyond  such  fault,  and  it  shall  not  be  incumbent  on  them 
to  prove  the  extent  of  such,  fault  by  cutting  into  it,  nor  shall  it  be 
incumbent  on  them,  under  any  circumstances,  to  get  or  pay  for  any 
part  of  the  said  seams  lying  below  that  depth,  but  they  shall  pay 
for,  at  the  rates  aforesaid,  all  such  parts  of  the  said  respective  seams 
as  they  shall  get  below  that  depth.   Provided  also,  and  it  is  hereby  Proviso  for 
further  agreed  and  declared,  that,  if  before  the  expiration  of  the  surrender  of 
said  term  the  wbole  of  the  workable  and  marketable  coal  hereby  ~^^^^y  *>,„ 
demised,  except  such  part  thereof  as  it  shaU.  not  be  incumbent  upon  marketable 
the  lessees,  their  executors,  administrators  or  assigns,  to  get,  and  and  workable 
which  they  shall  permanently  leave  ungotten,  shall  have  been  gotten,  ooal  has  been 
it  shall  be  lawful  for  them,  having  paid  the  rents  hereby  reserved,  go™^> 
and  performed  and  observed  the  several  covenants  and  agreements 
berein  contained  up  to  the  time  of  the  surrender,  to  surrender  the 
said  premises  unto  the  lessor,  his  heirs  or  assigns.    Ajsd  it  is  hereby  Lessor  may- 
agreed  and  declared,  that  if,  in  the  opinion  of  the  lessor,  his  heirs  rec[uire  lessees 
or  assigns,  or  his  or  their  agent,  it  shall  be  doubtful  whether  the  '°  prove  tbat 
lessees,  th.eir  executors,  administrators  or  assigns  are  entitled  under  entutled^to 
the  several  provisions  hereinbefore  contained,  to  surrender  the  said  surrender  the 
premises,  or  to  abandon  any  part  of  the  said  mines,  it  shall  be  law-  premises  or 
ful  for  the  lessor,  his  heirs  or  assigns,  by  notice  in  writing  delivered  abandon  any 
to  the  lessees,  their  executors,  administrators  or  assigns,  or  left  at  ^  . 
their  principal  place  of  business,  or  on  the  premises,  to  require  them 
to  prove,  at  their  own  expense,  by  actual  experiments  and  proper 
evidence,  to  the  reasonable  satisfaction  of  the  lessor,  his  heirs  or 
assigns,  that  the  state  of  circumstances  under  which  they  claim  to 
surrender  the  said  premises  or  abandon  any  part  of  the  said  mines 
actually  exists,  and  the  premises  shall  not  be  surrendered,  nor  the  part 
of  the  mines  claimed  to  be  abandoned  abandoned,  untU  such  evidence 
shall  have  been  given,  or,  if  the  lessees,  their  executors,  adminis- 
trators or  assigns  shall  require  the  question  to  be  referred  to  arbitra- 
tion, under  the  provisions  in  that  behalf  hereinafter  contained,  until 
the  arbitrators  or  their  umpire,  as  the  case  may  be,  shall  have  duly 
made  their  award.    Peovtded  always,  and  it  is  hereby  agreed  and  Proviso  for 
declared,  that  if  before  the  expiration  of  the  said  term  the  whole  of  cesser  of  term 
the  coal  hereby  demised,  except  such  part  thereof  as  it  shall  not  be  ^^^^s  been 
incumbent  upon  the  lessees,    their   executors,    administrators   or  paid  for. 
assigns  to  get,  and  which  they  shall  under  the  provision  of  these 
presents  permanently  leave  ungotten,  shall  have  been  gotten  and 
paid  for   at  the  rates  or  rents  hereinbefore  reserved,  then  and 

thenceforth,  the  said  term  of  years  shall  absolutely  determine. 

Pbovidbd  also,   and  it  is  hereby  agreed   and  declared,  that  the  Power  for 
lessees,  their  executors,  administrators  or  assigns  may,  at  any  time  lessees  to 

before  or  within calendar  months  after  the  expiration  or  sooner  ^'c°i?^'^ 

determination  of  the  said  term,  take  down,  remove  and  convert  to  '      '' 

their  own  use  the  materials  of  all  such  engiaes,  pumps,  iron-tubing, 
shafts,  staiths,  whimseys,  ropes,  raUs,  and  works  (except  as  herein- 
after is  mentioned)  as  now  are  or  shall  have  been  erected,  set  up,  fixed 
or  made  upon,  to  or  under  the  aforesaid  lands,  or  any  part  thereof, 
for  working,  getting  or  carrying  away  the  said  mine  demised  to 
the  said  E.  P.  as  aforesaid,  or  the  said  mines  hereby  demised, 
making  reasonable  satisfaction  for  all  damage  that  may  be  done  to 
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—but  not  any  tlie  same  lands  by  sueh  removal,  but,  except  for  the  purpose  of 
building.  rebuilding  the  same  on  some  other  part  of  the  said  lands,  or  of 

repairing  the  same,  and,  except  so  far  as  may  be  necessary  for  the 
removal  of  any  engine  or  machinery  thereon,  the  lessees,  their 
executors,  administrators  or  assigns  shall  not  be  at  liberty  to  re- 
move or  pull  down,  whoUy  or  partially,  any  building  of  brick  or 
stone  which  the  said  E.  P.  or  ■Qiey  may  have  erected  on  the  said 
lands,  other  than  or  besides  any  engine  house  that  may  stand  upon 
or  at  the  bauk  or  brow  of  any  pit  or  shaft  that  shall  be  filled  up 
under  the  provisions  hereinbefore  contaiaed,  and  which  it  shaU  be 
found  necessary  to  pull  down  for  the  purpose  of  removing  such 
bank  or  brow,  and  even  in  such  case  the  materials  of  the  said 
buildings  shall  not  be  removed  from  the  said  lands,  but  shaJl  be 
carefully  piled  up  and  deposited  in  some  convenient  place  thereon. 
Power  for  lessor  to  take  lessees'  machinery  at  a  valuation. 
Power  of  re-entry. 
Proviso  tbat         PROVIDED  AiwATS,  and  it  is  hereby  agreed  and  declared,  that  no 
except  for        breach,  non-performance  or  non-observance  of  any  of  the  covenants 
non-payment   hereinbefore  contained,  except  the  covenants  for  payment  of  rent 
right  of  re-'     ^^"^  *^^  covenant  for  allowing  the  lessor,  his  heirs  or  assigns,  to 
entry  shall  be    descend  the  lessees'  pits  and  examine  the  underground  workings  of 
exercised  only  the  mines  hereinbefore  demised,  shall  give  any  right  of  re-entry  or 
for  breach  of    ^jg  ^  cause  of  forfeiture  of  the  said  term  under  the  proviso  for 
sisted'S  ^^^"  ^6-entry  hereinbefore  contained,  unless  and  until  the  lessor,  his 
heirs  or  assigns,  shall  have  given  to  the  lessees,  their  executors, 
administrators  or  assigns,  or  their  principal  manager  for  the  time 
being,  or  shall  have  left  for  them  or  him  at  the  colliery,  a  notice  in 
writing  specifically  mentioning  the  breach  or  breaches  of  covenant 
complained  of,  and  requiring  the  same  to  be  remedied,  and  default 
shall  have  been  made  for  three  calendar  months  from  the  time  of 
giving  or  leaving  such  notice  in  performing  or  observing  the  cove- 
nant or  all  or  any  of  the  covenants,  a  breach,  non-performance  or 
non-observance  whereof  shall  have  been  so  notified  and  complained 
Power  for        of  as  aforesaid.   Aud  it  is  hereby  expressly  declared,  that  the  lessor, 
lessor  to  Tvork  Hg  heirs  and  assigns,  and  his  and  their  lessees  and  tenants,  may 
oL^o  f      ^ .  bore  and  sink  to,  search  for,  work,  get,  demise,  lease,  sell  or  other- 
wise  dispose  oi  every  or  any  mine  ot  coal  or  cannel,  and  any  minerals 
or  substances,  other  than  the  mine  hereinbefore  demised,  which  may 
be  within  or  under  the  said  lands  particularized  in  the  said  schedule, 
and  may  exercise  and  grant  any  powers  for  searching  for,  working, 
ventilating,    draining,    getting,  raising,  banking,   carrying   away, 
selling  and  disposing  of  such  other  mines,  minerals  and  substances, 
or  any  other  mines,  minerals  or  substances  in,  from,  upon,  over  and 
through  the  same  lands  and  every  part  thereof,  or  any  other  lands  ; 
but  without  prejudicially  interfering  with  the  actual  and  bond  fide  use 
and  enjoyment  of  the  mines  and  liberties  hereinbefore  demised  and 
granted,  he  or  they  making  reasonable  compensation  and  satisfac- 
tion to  the  lessees,  their  executors,  administrators  or  assigns,  for  aU 
damage  or  injury  done  or  occasioned  by  or  by  reason  of  the  search- 
ing for,  working,  ventilating,  draining,  getting,  raising,  banking  or 
carrying  away  of  any  such  other  mines,  minerals  or  substances  to 
the  said  mines  hereby  demised,  or  either  of  them,  or  to  the  build- 
ings, pits,  ways,  roads  or_  works  of  the  lessees,  their  executors, 
—and  to  use     administrators  or  assigns,  in,  upon  or  over  the  said  lands.     Aot) 
lessees'  aban-   aiso  that  the  lessor,  his  heirs  and  assigns,  and  his  and  their  lessees 
works,    and  tenants,  may  use  all  such  eyes,  pits,  shafts,  reservoirs  and  holes 
in  or  upon  the  same  lands  as  shall  have  become  useless  to  or  shall 
have  been  honA  fide  disused  and  abandoned  by  the  lessees,  their 
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executors,  administrators  or  assigns,  but  -witliout  prejudice  to  the 
liberties  hereby  granted  to  them,  so  far  as  such  liberties  may  be 
then  reaHy  and  actually  necessary  or  convenient  for  working,  get- 
ting, raising,  banking,  carrying  away,  selling  and  disposing  of  the 
said  mines  hereby  demised. 

Lessor's  covenant  for  quiet  enjoyment. 

Arbitration  clause.    In  witness,  &c. 


The  Schedule  referred  to  in  the  foregoing  indenture.  Sohediile. 


No.  25.  Lease  of  one  Seam  of  Coal.    \_Lancashire  District.'] 
[Very  short  Fonn.]| 

This  Inbenttire,  &c..  Between  A.  B.  and  0.  D.  &c.  (hereinafter 
called  the  lessors)  of  the  one  part  and  E.  F.  &c.  (hereinafter  called 
the  lessee)  of  the  other  part,  Witnesseth  that  the  said  lessors  do  Testatum. 
hereby  demise  unto  the  said  lessee  all  that  mine  of  coal  called  the  Parcels. 

Foot  Mine  lying  under  lands  and  premises  of  them  the  said 

lessors  situate  in,  &c.,  now  or  late  in  the  occupation  of,  &c.,  which 
lands  and  premises  are  delineated  on  the  plan  drawn  in  the  margin 

hereof,  and  the  outward  boundaries  thereof  are  edged  with  a 

colour,  with  full  powers  to  work  the  demised  mine,  but  by  under- 
ground workings  only,  and  either  alone  or  in  connection  with  any 

adjacent  mine  or  adjacent  parts  of  the  said Foot  Mine.     To  Habendum. 

HOLD  the  said  mine  and  premises  for  the  term  of years  from 

the  day  of  IS^.  ,  Yielding  and  PATnsra  therefor  the  Eents. 

fixed  or  certain  yearly  rent  of  £ by  two  equal  half-yearly  pay- 
ments, the  first  payment  thereof  to  be  due  and  payable  on  the 

day  of next,  and  also  paying  a  substituted  fee  footage  rent  of 

£ per  foot  thick  per'  Cheshire  acre  for  the  mine  horizontal 

measurement  in  respect  of  such  portion  thereof  as  may  have  been 
worked  or  gotten  during  each  year  of  the  said  term,  with  power  for 
the  lessee  to  recoup  himseK  any  deficiency  of  get  below  the  fixed  or 
certain  rent  during  the  residue  of  the  term.     And  the  said  lessee  Lessee's 
doth  hereby  covenant  with  the  said  lessors  that  he  will  work  the  covenants. 
said  mine  in  a  fair  and  workmanlike  manner,  and  pay  the  rents 
hereby  reserved,  and  at  the  end  of  the  said  term  duly  pay  the  value 
of  the  whole  of  the  said  demised  mine  at  the  footage  rate  aforesaid, 
except  such  portion  thereof  as  may  be  left  for  the  support  of  build- 
ings, or  as  may  be  intersected  or  cut  off  from  the  said  lessee's  col- 
liery workings  by  a  fatdt,  and  will  make  full  compensation  for  aU 
damage  occasioned  to  the  buildings  or  erections  on  the  said  lands 
by  the  working  of  the  said  mines,  or  any  adjacent  mine  worked  by 
him  in  connexion  therewith.     And  the  said  lessee  doth  hereby  Lessors' 
grant  unto  the  said  lessors,  their  heirs  and  assigns,  and  their  or  rights  re- 
any  of  their  mining  engineers  or  agents,  full  and  free  liberty,  power  served. 
and  authority  from  time  to  time  to  descend  at  any  of  the  pits  of  the 
said  lessee,  and  to  traverse  therefrom  through  the  workings  com- 
municating with  the  mine  hereby  demised,  and  to  make  all  surveys 
and  measurements  necessary  for  ascertaining  the  quantity  of  coal 
gotten  out  of  the  said  hereby  demised  mine,  and  to  do  all  other  acts 
and  things  whatsoever  for  the  ascertainment  of  matters  and  things 
in  which  they  the  said  lessors  may  have  any  interest  in  respect  of 
this  lease.     In  witness,  &c. 
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No.  26.  Demise  of  Goal  {small  piece)  to  Mining  Company  having 
large  Coalfield  adjoining.     [^Lancashire  district. 1^ 

This  Indentuee,  &c.,  Between  A.  B.  and  C.  D.  &c.  of  tlie  one 
part  and  the  X.  Company  limited  of  the  other  part.     Witnesseth, 

that  in  consideration  of  the  sum  of  £ (being  the  ascertained 

value  mutually  agreed  upon  by  and  between  the  parties  hereto  of 
such  parts  and  portions  of  the  mines  of  coal  and  eannel  hereinafter 
described  and  intended  to  be  worked  and  carried  away  by  the  said 
Company)  this  day  paid,  &c.  [the  receipt,  Sfc.'],  they  the  said  A.  B. 
and  0.  D.  do  hereby  grant  and  demise  unto  the  said  Company,  their 
successors  and  assigns,  ail  and  singular  the  several  mines,  beds 
and  seams  of  coal  and  eannel,  called  respectively  the  Cannel  Mine, 
the  Yard  Mine,  and  the  Arley  Miae,  withia  and  undoT  [parcels],  con- 
taining by  admeasurement,  &c.,  and  more  particularly  delineated, 
&o.  Together  with  full  and  free  liberty  to  work,  get,  and  carry 
away  coal,  without  entry  on  surface,  and  by  underground  workings 
only,  using  such  workings  also  for  adjacent  mines,  and  making 
compensation  for  surface  damage  (if  any).  To  have,  &c.  the  said 
miaes,  liberties,  &c.,  unto  the  said  Company,  their  successors  and 
assigns  [for  term  of  years],  subject  nevertheless  to  [any  existing 
lease,  Sfc].  YiELDrtfO  and  paying  yearly  and  every  year  during 
the  said  term  the  rent  of  one  peppercorn,  if  the  same  shall  be  law- 
fully demanded. 

Lessees'  covenants, — 

1.  To  work  a  moiety  only  of  mines  demised. 

2.  To  work  in  a  skilful  manner. 

3.  To  pay  compensation  for  surface  damage. 

4.  To  keep  and  produce  working  plans. 

5.  To  permit  lessors  to  view  mines,  and  to  descend  pits,  &c., 

and  make  diallings,  &c. 
Lessors'  covenant  for  quiet  enjoyment. 

Lsr  WITNESS,  &c. 


Testatum. 


Parcels ; 


— and  mines 
of  salt  under 
the  same  and 
adjoining' 
lands. 


Togetherwitli 
liberty  to  get 
the  same  ; 


No.  27.  Lease  of  Bait  Mine  in  Cheshire. 

This  Indentitee,  &c..  Between  A.  B.,  &c.  (hereinafter  called  the 

lessor)  of  the  one  part,  and  The Company,  Limited  (hereinafter 

called  the  lessees),  of  the  other  part.  Witnesseth,  that  in  con- 
sideration of  the  rents  and  royalties  hereinafter  reserved,  and  of  the 
covenants  and  agreements  by  the  lessees  hereinafter  contained,  the 
lessor  doth  hereby  demise  and  grant  unto  the  lessees,  their  succes- 
sors and  assigns.  All  that  parcel  of  land  situate  in  the  parish 

of in  the  county  of  Chester,  containing or  thereabouts, 

abutting  upon  a  river  there  called  the  river and  delineated  on 

the  plan  drawn  in  the  margin   of  these   presents   and  thereon 

coloured  .     And  also  aU.  mines  of  rock-salt  and  springs  of 

brine  in  and  under  the  said  parcel  of  land  hereinbefore  described 
and  expressed  to  be  hereby  demised,  and  in  and  under  the  several 
parcels  of  land  adjoining  thereto  known  by  the  several  names  of 
the ,  &c.,  containing  in  the  whole  — -— ,  and  delineated  on  the 


said  plan  and  thereon  coloured 


Together  with  all  rights. 


easements  and  appurtenances  to  the  parcel  of  land,  mines  and  springs 
belonging  or  reputed  to  belong,  or  with  the  same  usually  held  or 
enjoyed.  Together  also  with  liberty  for  the  lessees,  their  succes- 
sors and  assigns,  and  their  agents  and  workmen,  upon,  in  and  under 
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the  first-mentioned  parcel  of  land,  and  also  upon,  in,  and  under  the 

said  several  parcels  of  land  coloured upon  the  said  plan,  to 

search  for,  dig  and  get  rock-salt  and  brine,  and  to  sink,  dig  and  —and  to  sink 
make  all  such  hrine  and  other  pits,  shafts  and  drifts,  and  to  erect  Pi*^ ! 

and  set  up  all  such  engines,  machinery,  salt-houses,  salt-pans,  brine and  erect 

pans,  storehouses  and  other  buildings,  boilers,  furnaces,  apparatus  maohinery, 
and  things  as  shall  be  necessary  or  convenient  for  getting  and     °' ' 
obtaining  rock-salt  and  brine,  and  manufacturing  the  same  into  salt, 
and  preserving,  keeping,  selling  and  disposing  of  the  same,  and 
carrying  on  the  -works  connected  therewith.     Aot  aiso,  for  the  pur-  —and 

poses  aforesaid,  to  erect  upon  the  said  parcel  of  land  coloured labourers' 

on  the  said  plan,  but  not  elsewhere,  such  cottages  or  dwelling-  houses; 

houses  for  the  use  of  the  workmen  and  persons  employed  in  the 

salt-works  to  be  established  under  or  by  virtue  of  these  presents, 

but  for  no  other  persons  or  purposes,  as  the  lessees,  their  successors 

or  assigns  shall  think  proper.     Togethee  axso  with  liberty  for  the  — and  to  make 

lessees,  their  successors  and  assigns  to  make  such  quays  and  wharfs  quays. 

adjoining  or  fronting  the  said  river in  or  upon  the  said  parcel  . 

of  land  coloured on  the  said  plan,  but  not  elsewhere,  as  they 

shall  think  expedient  for  the  purposes  of  the  said  salt-works,  and  of 
loading  and  ujiLoading  rock  and  other  salt,  coals  and  other  things 
necessary  or  convenient  to  be  used  for  the  purposes  of  the  said 
works,  but  for  no  other  purpose,  and  to  do  all  such  other  things  as 
shaU.  be  necessary  or  convenient  for  the  purpose  of  enabling  them 
effectually  to  carry  on  the  said  works.  Except  and  reserving  unto  Exception  of 
the  lessor,  his  heirs  and  assigns  all  mines,  quarries,  veins  and  beds  other  mines 
of  coal,  cannel,  lead,  stone,  flag  and  other  minerals  in  or  upon  any  ^^^  timber ; 

part  of  the  said  lands  coloured and on  the  said  plan. 

And  also  all  timber  and  other  trees  now  or  at  any  time  during  the 
term  intended  to  be  hereby  granted  being  upon  the  said  lands 

coloured and on  the  said  plan,  and  liberty  for  him  and 

them  and  all  persons  authorized  or  employed  by  him  or  them  to  — and  liberty- 
enter  upon  the  said  premises  to  search  for,  dig,  make  marketable  ^o  get  and  fell 
and  carry  away  the  said  excepted  mines,  quarries,  veins  and  beds  ™®  same. 
of  coal,  cannel,  lead,  stone,  flag  and  other  minerals,  and  to  mark, 
fell  and  carry  away  the  said  excepted  timber  and  other  trees,  he  and 
they,  in  the  exercise  of  the  said  excepted  liberties,  doing  as  little 
damage   as  may  be,  and  not  unnecessarily  interfering  with  the 
liberties  hereinbefore  expressed  to  be  hereby  granted.     To  have  Habendum. 
AND   TO   HOLD  the  premises  hereinbefore  expressed  to  be  hereby 
demised  and  granted  unto  the  lessees,  their  successors  and  assigns 

for  the  term  of years  from  the day  of ,  1 8 — .    Yield-  Eeddendmu ; 

ING  AND  PAYING  theref Or  during  the  said  term  the  yearly  rent  of  _of  certain 

£ ,  by  equal  quarterly  payments  on  the day  of ,  the  rent  for  land 

day  of ,  the day  of ',  and  the day  of  demised  and 

in  every  year,  for  and  in  respect  of  the  said  parcel  of  land  coloured  ^?^^^^  qnan- 

on  the  said  plan,  and tons  of  rock  and  other  salt  raised,  ^]^^er^ 

gotten  or  manufactured  under  or  by  virtue  of  these  presents,  gotten  ornot; 
whether  such  quantity  shall  be  raised,  gotten  or  manufactured  or 

not,  the  first  quarterly  payment  to  be  made  on  the day  of 

,  18 — .     AjfD  ALSO  YIELDING  AND  PAYING  by  like  quarterly  pay-  —and  of  sur- 

ments  the  additional  yearly  rent  of  £ for  every  acre  (and  so  in  face  rent  for 

proportion  for  any  less  quantity)  of  the  said  lands  coloured additional 

on  the  plan  which  the  lessees,  their  successors  or  assigns  shall,  under  ^^ ' 

the  liberties  hereinbefore  granted,  enter  upon  and  use  for  the  pur- 
poses of  the  said  works,  the  first  quarterly  payment  or  a  proportionate 
part  of  the  said  additional  rent  to  be  made  on  such  of  the  said 
quarterly  days  of  payment  as  shall  happen  nest  after  such  entry, 
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— and  of 
royalty  of 

■ ■  per  ton 

upon  all  salt 

above 

tons. 


Making  up 
short  work- 


ings. 


3.  To  work 
tlie  mines 
effectually, 
and  get  at 

least tons 

per  annum. 

4.  To  leave 
pillars. 

5.  To  drain 
the  mines 
eflfeotually. 

6.  To  repair. 


11.  And  not 
to  remove 
salt  until 
weighed,  or 
any  brine  in 
its  unmanu- 
factured state. 

13.  And  to 
deliver  up  at 
the  end  of 
term. 


and  the  said  rent  to  continue  payable  during  the  residue  of  the  said 
term,  or  until  the  quarterly  day  of  payment  -which  shaU.  happen 
next  after  the  land  so  entered  upon  shall  have  been  restored  and 
made  fit  for  cultivation  and  fenced  off  from  the  said  works  to  the 
satisfaction  in  writing  of  the  lessor,  his  heirs  or  assigns,  or  his  or 

their  agents.    And  also  TiELDEsra  jusd  paying  the  royalty  of 

for  every  ton  (over  and  above  the  said  quantity  of tons)  of  rock 

and  other  salt  which  shall  during  the  said  term  be  raised,  gotten  or 
manufactured  out  of  or  upon  the  said  premises,  the  said  royalty  to 
be  paid  on  such  of  the  said  quarterly  days  of  payment  as  shall  from 
time  to  time  happen  next  after  the  said  rock  and  other  salt,  shall 
have  been  raised,'  gotten  or  manufactured,  the  said  several  rents 
or  royalties  to  be  paid  clear  of  aU  deductions.  Peovtded  always, 
and  it  is  hereby  agreed  and  declared  that  if  in  any  year  or  years  of 
the  said  term  the  lessees,  their  successors  or  assigns  shall  not 
actually  raise,  get  or  manufacture  out  of  or  on  the  said  premises  the 
said  quantity  of  — ^ —  tons  of  rock  and  other  salt,  they  may,  when 
.  and  so  often  as  such  deficiency  shall  happen,  raise,  get  and  manu- 
facture out  of  or  on  the  said  premises  in  any  subsequent  year  or 
years  of  the  said  term  a  suificient  quantity  of  the  said  rock  and 
other  salt  to  make  up  the  deficiency  without  paying  any  rent  or 
royalties  on  the  same  except  the  said  yearly  rents. 
Power  of  distress. 
Covenants  by  the  lessees — 

1.  To  pay  rents  and  royalty. 

2.  To  pay  taxes,  &c. 

3.  Akd  also  will  throughout  the  said  term,  in  the  best  and 

most  effectual  manner  and  without  interruption,  except 
when  prevented  by  inevitable  accident  or  during  the  exe- 
cution of  repairs,  work  the  said  mines  so  as  to  raise  and 

get  or  manufacture  therefrom  at  least tons  of  rock 

and  other  salt  in  each  year. 

4.  Akd  also  will  in  working  the  said  mines  leave  therein  such 

pillars  not  more  than yards  apart  as  shall  be  neces- 
sary for  supporting  the  roof  thereof. 
6.  Ajshd  also  will  throughout  the  said  term  effectually  drain 
the  said  mines,  or  pump  out  all  water  and  brine  likely  to 
cause  injury  thereto. 

6.  Ajsid   also  will    throughout  the   said  term   at  their  own 

expense  repair  and  keep  all  buildings,  erections,  engines, 
machinery,  salthouses,  saltpans,  brinepans,  storehouses, 
boilers,  furnaces,  apparatus,  shafts,  pits,  drifts,  and  other 
things  in  and  about  the  said  works  and  other  the  premises 
in  good  and  sufiicient  repair  and  condition. 

7.  To  permit  the  lessor 'to  enter  to  examine  the  workings. 

8.  To  keep  proper  books  of  account  on  the  premises. 

9.  And  permit  the  lessor  and  his  agent  to  inspect  them. 

10.  And,  on  request,  to  furnish  him  with  quarterly  accounts. 

11.  And  also  wiU.  not  at  any  time  during  the  said  term  remove 
from  the  said  premises  any  rock  or  other  salt  until  the 
weighty  and  quantity  thereof  shall  have  been  correctly 
ascertained  and  entered  in  the  said  books  of  account,  and 
wiU  not  remove  any  brine  therefrom  in  its  unmanufactured 
state. 

12.  Not  to  assign  or  underlet  without  licence. 

13.  And  also  will  at  the  expiration  or  sooner  determination  of 
the  said  term  deliver  up  to  the  lessor,  his  heirs  or  assigns, 
the  said  premises,  together  with  all  fixtures  and  additions 
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tiiereto,  and  all  erections,  buildings,  pits,  shafts,  drifts, 
salthonses,  saltpans,  brinepans,  engines,  maoliinery,  boilers, 
furnaces,  apparatus  and  things  used  in  or  about  the  said 
■works  (except  trade  buildings,  fixtures  and  things  which 
tenants  are  by  law  entitled  to  remove,  and  -which  the 
lessor,  his  heirs  or  assigns,  shall  not  under  the  power 
hereinafter  contained  have  required  to  be  left)  in  such 
good  and  sufficient  repair  as  aforesaid,  and  in  all  respects 
in  such  state  and  condition  as  shall  be  consistent  with  the 
due  performance  of  the  several  covenants  hereinbefore 
contained. 

14.  Power  for  lessor  to  take  machinery  or  part  thereof  at  a 
valuation. 

16.  Peovtded  AiwATS,  and  it  is  hereby  agreed  and  declared,  15.  Power  for 
that  if  at  any  time  during  the  said  term  the  said  mines  of  lessees  to  sur- 
rock-salt  and  springs  of  brine  shall  be  so  exhausted  as  that  '^^'^'^^'^  *'^? 
they  shall  not  when  effectually  worked  under  the  provi-  ^aes  ex- 

sions  of  these  presents  produce  the  full  quantity  of hausted,  or 

tons  per  annum,  except  the  same  shall  happen  on  account  incapable  of 
of  the  acts,  neglect  or  default  of  the  lessees,  their  sue-  temg  worked 
cessors  or  assigns,  or  if  by  reason  of  any  inevitable  acci-  e-riSSe  acci- 
dent it  shall  become  impossible  to  work  the  said  mines  dent, 
and  springs,  then  and  in  such  case  it  shall  be  lawful  for 
the  lessees,    their   successors   or   assigns,    giving  to  the 
lessors,  his  heirs  or  assigns,  or  leaving  at  his  or  their 
usual  or  last  known  place   of    abode  in  England,    six 
calendar  months'  previous  notice  in  writing  stating  that 
the  mines  are  so  exhausted  or  incapable  of  being  worked, 
and  furnishing  to  him  or  them  reasonable  evidence  of  the 
same,  and  paying  the  rents  and  royalties  due  or  to  grow 
due  up  to  the  end  of  the  year  happening  at  or  next  after 
the  expiration  of  the   said  notice,  and  performing  and 
observing  all  and  every  the  covenants  and  agreements  by 
the  lessees  herein  contained  up  to  the  same  period,  to 
surrender  the  said  premises  unto  the  lessor,  his  heirs  or 
assigns,  who  shall  thereupon  accept  such  surrender. 

16.  Power  for  re-entry. 

17.  Covenant  by  the  lessor  for  quiet  enjoyment. 

18.  Arbitration  clause. 

In  witness,  &o. 


No.  28.  Lease  of  Brick-field. 

This  iNDEBrTtmB,  &c.,  Between  A.  B.,  &o.  (hereinafter  called  the 
lessor)  of  the  one  part,  and  0.  D.,  &c.  (hereinafter  called  the  lessee) 
of  the  other  part.  Witnesseth,  that  in  consideration,  &c.,  and  {if 
neeessary~\  in  exercise  of  the  power,  &c.,  the  said  lessor  doth  hereby 
demise  and  lease,  and  also  appoint  by  way  of  demise  and  lease,  ujito 
the  lessee,  his  executors,  &c.,  ail  that  \_parcels'\.  Togethbb,  with  Liberties. 
liberty  for  the  lessee,  his  executors,  administrators  and  assigns,  and 
his  and  their  agents,  workmen  and  servants,  to  get  and  work  the 
common  brick-clay,  and  the  sand-chalk  and  other  materials  used  in 
the  manufacture  of  bricks,  in  or  imder  the  said  piece  or  parcel  of 
land  and  premises.  And  for  that  purpose  to  exercise  the  following 
rights,  that  is  to  say, — 

1.  To  siak  pits,  &o. 

2.  To  convert  clay,  &o.  into  bricks. 
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Exceptions. 


Kents. 


Payment  of 
extra  taxes, 
&c. 


Indemnity  of 
lessor. 


PoTver  of 

distress. 


3.  To  sell  and  dispose  of  tricks. 

4.  To  set  up  and  maintain,  &e.  macliinery,  &c. 

Excepting  nevertheless  out  of  tHs  demise  all  mines  and  mine- 
rals [^other  than  the  hrick  materials].  Am)  Also  excepting  or  reserv- 
ing unto  tlie  said  lessor,  his  heirs,  &c.  [the  reversioner  or  reversioners 
for  the  time  being  upon  the  now  creating  lease],  liberty  of  ingress, 
egress  and  regress  for  working  excepted  minerals,  and  without  com- 
pensation.    To  HAVE  APTD  TO  HOLD  the  premises  [/or  the  term  agreed 

on].     Yielding  and  paying  [the  certain  rent  of  £ in  respect  of  a 

specified  number  of  bricks  on  the  specified  days].  And  also  yielding 
AND  PAYING  [an  apportioned  part  of  same  if  necessary].  And  also 
yielding  and  paying  unto  the  reversioner  or  reversioners  for  the 
time  being  upon  the  now  creating  lease,  over  and  above  the  said 
certain  yearly  rent,  the  further  rent  or  Toyalty  of  — s.  — d.  for  every 
thousand  bricks  manufactured  on  the  said  premises  over  and  above 

the  said  quantity  of  in  respect  whereof  the  said  certain  rent 

is  hereinbefore  reserved,  the  said  further  rent  or  royalty  to  be  pay- 
able on  such  of  the  said  half-yearly  days  hereinbefore  mentioned  as 
shall  happen  in  any  year  next  after  the  said  bricks  shall  have  been 
burnt  ready  for  delivery,  or,  in  case  of  re-entry  by  the  said  rever- 
sioner or  reversioners  under  the  proviso  in  that  behalf  hereinafter 
contained,  on  the  day  of  such  re-entry.  Peovided  also  [making  up 
short  workings].  Akd  the  lessee  for  himself,  &c.,  covenants  as 
follows : — 

1.  To  pay  rents,  and  also  taxes,  &c. 

2.  And  that  in  case  any  existing  or  future  taxes,  rates,  assess- 

ments or  outgoings  of  any  description  for  the  time  being 
payable  by  the  landlord  ia  respect  of  the  said  premises,  shall 
be  increased  in  amount  by  reason  of  the  said  premises  being 
used  for  the  manufacture  of  bricks,  or  otherwise  by  reason 
of  any  acts  of  the  lessee,  his  executors,  &c.,  he  or  they  wiU 
throughout  the  said  term  pay  the  amount  or  respective 
amounts  by  which  the  same  taxes,  &c.,  or  any  of  them,  may 
from  tune  to  time  be  increased  as  aforesaid. 

3.  To  indemnify  the  lessor  from  rates,  &c. 

4.  To  fence  off  the  land  used  as  a  brick-field. 

5.  To  convert  clay  into  bricks  only. 

6.  To  manufacture  bricks  on  the  premises  only. 

7.  To  keep  accounts  and  produce  same,  together  with  vouchers, 

and  to  give  copies. 

8.  To  permit  entry  and  inspection. 

9.  And  also  wlU  keep  the  reversioner  and  reversioners  for  the 

time  being  upon  the  said  lease,  and  his  and  their  heirs,  &c. 
indemnified  of,  from  and  against  all  actions,  suits,  &c.  which 
may  be  instituted  or  occasioned  in  respect  or  by  reason  of  the 
manufacture  of  bricks  upon  the  said  premises,  or  any  act  or 
thing  incidental  thereto,  and  in  respect  or  by  reason  of  any 
damage  which  may  be  occasioned  thereby  to  the  neighbour- 
hood or  the  adjacent  property,  or  otherwise  howsoever. 
10.  To  deliver  up  at  end  of  term. 

Peovided  always,  and  it  is  hereby  agreed  and  declared,  that  if 
and  whenever  any  part  of  the  said  several  rents  or  royalties  hereby 

reserved  shall  be  in  arrear  for days,  whether  the  same  shall 

have  been  legally  demanded  or  not,  the  reversioner  or  reversioners 
may  enter  upon  the  said  premises,  and  not  only  stop  aJl  the  horses 
and  other  animals,  carts,  wains,  waggons  and  carriages,  and  the 
persons  leading  and  conducting  the  same  from  leading  and  carry- 
ing and  conveying  any  clay,  sand,  chalk,  bricks  or  other  materials 
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brought,  burnt,  or  manufactured  out  of  or  at  the  same  premises  ;  but 
also  seize,  distrain,  sell  and  dispose  of  the  clay,  sand,  chalk,  bricks 
or  other  materials  brought,  burnt,  or  manufactured,  or  to  be  brought, 
burnt,  or  manufactured  out  of  or  at  the  same  premises  and  then 
being  thereon,  and  the  horses  and  other  animals,  carts,  wains, 
waggons,  engines,  gins,  implements,  rollers,  ropes  and  other  uten- 
sils and  materials  belonging  to  and  used  or  provided  for  carrying 
on  the  said  manufacture,  for  payment  and  satisfaction  of  aU.  such 
rents  and  royalties  as  shall  be  then  due,  together  with  the  full  costs 
and  expenses  to  be  occasioned  by  any  such  distress  and  sale,  ren- 
dering upon  demand  the  overplus,  if  any,  to  the  owner  or  owners 
of  the  cattle,  goods  and  chattels  so  distrained  and  sold.  Provided  Power  of  re- 
ALSo,  and  these  presents  are  upon  this  express  condition,  that  if  ^^^^J- 
and  whenever  any  part  of  the  said  rents  or  royalties  shall  be  in 

arrear  for days,  whether  the  same  shall  have  been  legally 

demanded  or  not,  or  if  and  whenever  there  shall  be  any  breach  of 
the  covenants  and  agreements  by  the  lessee  herein  contained,  the 
said  reversioner  or  reversioners  may  re-enter  upon  any  part  of  the 
said  premises  in  name  of  the  whole,  and  thereupon  the  said  term  of 

years  shall  absolutely  determine. 

And  the  lessor  for  himself,  &e.  covenants  as  follows  : — 
li  For  quiet  enjoyment. 

2.  To  pay  ordinary  landlord's  taxes. 

3.  And  axso  will  permit  the  lessee,  his  executors,  &c.  at  any  Special  riglit 

time  or  times  within  three  calendar  months  next  after  the  *°  remoTe 
expiration  or  other  sooner  determination  of  the  said  term,  ^t™'^^^'  ?"' 
to  take,  carry  away  and  enjoy  to  his  or  their  own  use  all  tion  &o.  of 
such  bricks  as  shall  then  have  been  burnt  ready  for  delivery  term ; 
and  deposited  upon  the  same  premises,  he  or  they  having 
first  paid  and  discharged  the  said  rents  and  royalties  here- 
inbefore reserved,  and  having  performed  and  observed  all 
and  singular  the  covenants  by  the  lessee  hereinbefore  con- 
tained. 
In  witness,  &c, 

— ♦ — 

No.  29.  Lease  of  Lime  Quarries.     [In  outline  only.j 

This  Indentuee,  &c.,  Between  A.  B.,  &c.  (hereinafter  called  the 
lessor),  of  the  one  part,  and  0.  D.,  &c.  (hereinafter  called  the  lessee), 
of  the  other  part.  Witnesseth  that,  in  consideration,  &c.,  he,  the 
lessor,  doth  hereby  demise  unto  the  lessee,  his  executors,  &c,.  all  the 
quarries,  delphs,  pits,  and  beds  of  limestone,  spar  and  other 
minerals  of  every  description  within  or  under  such  of  the  lands  be- 
longing to  the  lessor  in  the  parish  of  — — -  and  county  of  • ■,  as 

are  delineated  on  the  plan,  &c.  Togethee,  with  liberty  for  the  lessee.  Liberties: 
his  executors,  &c.  to  search  for,  dig,  work  and  get  all  such  limestone,  ^of  digging, 
spar  and  other  minerals  within  or  from  the  said  lands  and  quarries,        '  ^"i 
and  to  erect  and  set  up  in  or  upon  the  same  such  buildings  (includ-  Hbert&s. 
ing  dwelUng-houses,  which,  however,  are  to  be  erected  on  such  sites 
only  as  shall  be  approved  of  in  writing  by  the  lessor,  his  heirs,  &c., 
and  are  to  be  inhabited  exclusively  by  workmen,  &c.  employed  in 
the  said  quarries,  and  the  works  connected  therewith)  and  also 
such  kilns,  engines  and  machines,  and  to  make  use  of  such  other 
means  as  shall  be  found  necessary  or  expedient  for  better  and  more 
effectually  getting  and  raising  such  limestone,  spar  or  other  minerals, 
and  working  the  several  quarries,  delphs  and  pits,  and  carrying  on 
the  business  connected  therewith,  and  for  burning,  converting  and 
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— of  makmg 
railway ; 


— of  con- 
stmcting  a 
wharf ; 


— and  of  using 
level. 


Eeservation 
of  rights  of 
passage  for 
lessor. 


Habendum. 


Heddendum ; 

■ — of  certain 
yearly  rent 
for  certain 
quantity  of 
lunestone, 
whether 
raised  or  not 


—and  of  sur- 
face rent  for 
land  used ; 


maHng  sucli  Kmestone  into  lime.  Amd  also  to  lay,  place  and  stack 
the  said  limestone,  spar  and  other  minerals,  and  aU  such  earth,  stones 
and  rubbish  as  shaR  be  gotten,  thrown  up,  or  collected  in  carrying  on 
the  works  hereby  authorized  as  conveniently  as  may  be,  and  as  is 
reasonably  done  or  practised  in  such  or  the  like  cases,  and  to  convert 
to  and  for  his  and  their  own  use  all  such  limestone,  Hme,  spar  and 
other  minerals  as  shall  be  gotten,  raised  or  made.  And  also  to  make 
such  waggon- ways,  or  railways  and  approaches  to  the  said  quarries, 
delphs,  pits  and  lands  (particularly  a  railway  through  and  over  the 

the  lands  coloured on  the  said  plan,  and  by  means  thereof  to 

communicate  with  the  — —  railway  at  or  near  a  place  called , 

as  now  marked  out,  which  is  intended  to  be  made,  if  it  shall  appear 
to  be  prudent  and  advantageous  so  to  do)  as  shall  be  necessary,  and 
to  do  all  reasonable  acts  and  things  necessary  or  proper  for  carrying 
away  the  said  limestone,  lime,  spar  and  other  minerals.  Aud  aiso 
liberty  of  ingress,  egress  and  regress  in,  to,  out  of  and  from  the 
said  quarries  delphs,  pits  or  lands,  with  horses,  carts,  waggons  and 
other  carriages,  or  otherwise  as  shall  be  necessary  for  conveying, 
carrying  away,  selling  and  disposiiag  of  the  said  limestone,  lime, 
spar  and  other  minerals.  And  Also  to  make  and  construct  one 
or  more  wharf  or  wharves  for  the  deposit  of  coals  and  other  things 
for  the  use  of  the  said  lime  works,  or  for  the  sale  of  such  coals  or 
other  things,  with  the  privilege  of  carrying  and  conveying  the  same 
coals  over  and  along  all  such  roads  and  ways  to  and  from  such  wharf 
or  wharves.  Aud  also,  as  far  as  the  lessor  is  entitled  thereto, 
and  can  demise  or  grant  the  same,  the  use  of  a  certain  sough  or 

level  called sough,  for  the  better  enabling  of  the  lessee,  his 

executors,  administrators  and  assigns  to  get  and  raise  the  said  lime- 
stone, spar  and  other  minerals.  Togethbe  with  all  rights,  ease- 
ments and  appurtenances  to  the  said  quarries,  delphs,  pits  and 
lands  belonging,  or  usually  enjoyed  therewith.  Except  and  be- 
SERVING  unto  the  lessor,  Ms  heirs  and  assigns,  and  his  and  their 
servants,  tenants  and  friends,  liberty  of  passing,  and  repassing  at 
all  reasonable  times  through,  across  or  along  the  ways  and  roads 
now  made  or  hereafter  to  be  made  throughout  the  said  lands  in 
pursuance  of  the  liberties  hereby  granted  (except  along  the  line  or 
lines  of  any  such  railway  or  railways)  with  horses,  cattle,  carts  or 
carriages.  And  also  for  the  lessor,  his  heirs  and  assigns,  and  his 
and  their  agents  or  workmen,  to  enter  into  and  upon  all  or  any  part 
of  the  said  quarries,  delphs,  pits  and  lands  at  reasonable  times  in 
the  daytime,  to  inspect  the  state  and  condition  thereof,  as  herein- 
after is  mentioned.  To  have  and  to  hold  the  premises  herein- 
before expressed  to  be  hereby  demised  and  granted  unto  the  lessee, 

his  executors,  administrators  and  assigns,  for  the  term  of years 

from  the day  of  18 — .     Yielding  and  paying  therefor 

by  equal  half- 
day  of  ■ 


during  the  said  term  the  certain  yearly  rent  of  £ — 

yearly  payments  on  the day  of and  the  ■ 

in  respect  of  the  quantity  of tons  of  limestone,  spar  and  other 

minerals  (except  lead-ore)  gotten,  raised  or  obtained  from  the  said 
quarries  and  lands,  and  sold  and  removed  therefrom,  or  converted 
into  lime,  or  otherwise  converted  or  manufactured  for  sale,  whether 
such  quantity  shall  be  yearly  gotten,  raised,  obtained  and  sold,  or 
removed  or  converted  or  manufactured  or  not,  the  first  of  such  half- 
yearly  payments  to  be  made  on  the day  of 18 — .    Ajto 

also  yielding  and  paying  by  like  half-yearly  payments  during  the 
said  term  the  further  rent  of  £ for  every  acre  (and  so  in  pro- 
portion for  a  less  quantity)  of  the  said  lands  which  shall  be  taken  or 
used  by  the  lessee,  his  executors,  administrators  or  assigns,  under 
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or  by  virtue  of  ttese  presents  (except  the  lands  actually  destroyed 
or  made  waste  by  getting  and  taking  tbe  lunestone,  spar  and  other 
minerals  therefrom),  the  first  of  such  last-mentioned  half-yearly 
payments  to  be  made  on  such  of  the  said  half-yearly  days  of  pay- 
ment as  shall  happen  next  after  such  taking  or  user.  Ahd  aiso  ^and  of 
TiBLDiif G  AND  PAYnsTG  during  the  said  term,  by  like  half-yearly  pay-  ™ya%  °^ 

ments,  the  royalty  of for  every  ton  (over  and  above  the  said  fo,.  lii^aat^"'^ 

quantity  of tons)  of  limestone,  spar  and  other  minerals  (except  &o.  above     ' 

lead-ore)  gotten,  raised,  obtained  and  sold,  or  removed  or  converted  specified 
or  manufactured  as  aforesaid  in  any  year,  the  said  last-mentioned  quantity  ; 
payments  to  be  made  on  such  of  the  said  half-yearly  days  of  pay- 
ment as  shall  happen  next  after  the  time  vrhen  the  said  limestone, 
spar  and  other  minerals  (except  lead-ore)  shall  have  been,  sold  or 
removed  or  converted  or  manufactured  as  aforesaid.     Ajstd  Also  —and  of  one- 
rendering  and  delivering  on  the  said  premises  during  the  said  term  ^^t'^  °*  ^^^ 
unto  the  lessor,  his  heirs  or  assigns,  Or  his  or  their  agent  or  agents,  jaised^^ 
for  his  or  their  own  use,  immediately  after  any  lead-ore  raised  or  ' 

gotten  from  or  out  of  the  said  lands  by  virtue  of  these  presents 
shall  have  been  weighed  or  measured,  and  before  the  same  shall 
have  been  removed,  one-sixth  part  of  all  such  lead-ore,  when  made 
merchantable  and  fit  for  smelting  and  refining,  clear  of  all  expenses 
attending  the  raising,  getting  and  making  merchantable  the  same. 
The  said  several  rents,  royalties  and  renders  to  be  paid  and  ren- 
dered clear  of  deductions  except  for  land-tax. 

Power  of  distress. 

Covenants  by  the  lessee — 

1.  To  pay  rents  and  royalties. 

2.  To  pay  taxes, 

3.  To  keep  books  of  account. 

4.  To  deliver  abstract  of  accounts  to  lessor  every  three  months. 

5.  To  permit  lessor  to  take  copies. 

6.  To  repair. 

7.  And  also  will,  before  sinking,  opening  or  making  any  pit,  — ^to  remove 

shaft  or  quarry,  or  opening  any  railway,  road  or  way  ^  mohes  of 
under  the  liberties  aforesaid,  remove  the  soil  to  the  depth  ^     ^^^    .^ 
of  ten  inches  at  least,  and  lay  the  same  in  some  convenient  ' 

place  near  thereto,  and  either  preserve  and  keep  the  same 
for  the  purpose  of  being  again  laid  thereon",  when  any 
such  pits,  shafts  or  openings  shall  be  filled  up,  or  the  said 
railways,  roads  or  ways  become  useless,  or  permit  the 
lessor,  his  heirs  or  assigns  to  remove  or  take  such  soil 
away,  or  otherwise  dispose  thereof  as  he  or  they  shall 
think  proper. 

8.  And  Also  will,  throughout  the  said  term,  at  the  like  expense,  —to  fence  off 

fence  and  guard  aU.  the  quarries,  pits,  shafts,  openings,  quarries,  &o., 
railways  and  other  roads  and  ways  now  made  or  hereafter 
to  be  made  under  or  by  virtue  of  these  presents. 

9.  To  work  the  quarries  in  a  workmanlike  manner. 

10.  To  permit  the  lessor  to  enter  and  inspect. 

11.  And  to  stop  the  works  if  not  carried  on  properly. 

12.  And  to  permit  lessor  to  rectify  improper  workings  if  the 

lessee  fail  to  do  so. 

13.  And  axso  will,  during  the  said  term,  do  as  little  damage  or  —not  to  in- 

injury  to  the  timber  or  other  trees,  or  to  the  fences  upon  jure  trees, 
any  parts  of  the  said  lands,  as  the  nature  of  the  works  wUl  &o.,_and  to 
reasonably  admit  of;    and  if   and  whenever  any  of  the  ^^j^ablv 
fences  shall  be  unavoidably  injured  or  destroyed,  wiU,  at  injured ; 
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— not  to  tres- 
pass more 
than  neces- 
sary; 

— to  pay  to 
occupiers 

£ per 

acre  for  each 
acre  iajured ; 


—to  make 
.  satisfaction  to 
occupiers  for 
loss  or  injury 
of  cattle 
through 
lessee's 
neglect; 


-^to  permit 
lessor  to  cross 
railway,  &c. ; 


— ^to  carry 
gritstone  for 
lessor  along 
the  railway, 
but  no  other 
gritstone 
except  that 
obtained  from 
the  quarries. 


the  like  expense,  amend  or  replace  the  same  in  a  proper 
and  workmanlike  manner  to  the  satisfaction  of  the  lessor, 
his  heirs  or  assigns,  or  his  or  their  agent. 

14.  Ajsd  Also  will,  during  the  said  term,  commit  and  do  as  little 

trespass,  injury,  and  damage  as  may  be  to  the  tenants  and 
occupiers  of  the  said  lands  hy  the  exercise  of  the  liberties 
hereby  granted. 

15.  AiTD  Also  will,  over  and  above  the  said  rents  or  royalties 

hereinbefore  reserved,  pay  on  the day  of in  each 

year  to  the  occupiers  of  the  said  lands  the  sum  of  & 

for  every  acre  (and  so  in  proportion  for  any  less  quantity) 
of  land  that  shall  be  trespassed  upon,  injured  or  damaged 
by  the  works  aforesaid,  other  than  and  except  such  lands 
as  may  be  properly  taken  or  used  for  any  roads  or  ways, 
or  for  the  erection  of  buildings  or  for  the  actual  winning 
and  getting  of  the  said  limestone,  spar,  and  other  minerals, 
and  continue  such  payments  until  the  lands  so  trespassed 
upon,  iajured  or  damaged,  shall  have  been  made  good 
again  and  put  into  a  proper  state  and  condition. 

16.  And  also  will  make  full  satisfaction  to  the  occupiers  of  such 

lands  as  aforesaid  for  all  such  loss,  injury  or  damage  as 
shall  be  sustained  by  them  by  reason  of  their  horses,  cattle, 
or  sheep  falling  into  or  getting  upon  the  said  quarries,  pits, 
shafts,  openings,  railways,  roads  or  ways,  or  otherwise,  by 
the  neglect  or  default  of  the  lessee,  his  executors,  adminis- 
trators or  assigns,  or  his  or  their  agents,  servants  or  work- 
men, immediately  after  such  loss,  injury,  or  damage  shall 
happen,  the  amount  thereof  to  be  ascertained  by  two  in- 
different persons  as  arbitrators,  one  to  be  chosen  by  the 
occupiers  so  injured  or  damaged  as  aforesaid,  and  the  other 
by  the  lessee,  his  executors,  administrators  or  assigns,  or 
by  an  umpire  to  be  appointed  by  the  said  arbitrators 
before  entering  upon  the  reference. 

17.  Ajtd  also  will  permit  the  lessor,  his  heirs  and  assigns,  and 

his  and  their  tenants,  servants  and  labourers,  to  pass  and 
repass  across  and  over  any  railway  or  railways,  and  along, 
over  and  across  any  other  roads  or  ways  whatsoever,  lead- 
ing to  and  from  the  said  quarries,  works  and  premises, 
or  any  part  thereof,  with  or  without  horses,  cattle,  carts, 
waggons,  or  other  carriages  (but  not  with  horses,  cattle, 
carts  or  carriages  along  the  line  of  any  railway  to  be  made 
as  aforesaid),  so  as  in  such  passing  and  repassing  he  and 
they  do  not  unnecessarily  disturb  or  interrupt  the  lessee, 
his  executors,  administrators  or  assigns  in  the  reasonable 
use  and  enjoyment  of  the  liberties  hereby  granted,  and  do  as 
little  damage  as  may  be  to  the  said  railways,  roads  and  ways. 

18.  hssa  ALSO  will,  during  the  said  term,  whenever  thereunto 

required  by  the  lessor,  his  heirs  or  assigns,  or  his  or  their 
agent  or  agents,  convey  and  carry  along  the  said  line  of 
railway  so  intended  to  be  made  as  aforesaid,  if  the  same 

shall  be  so  made,  to  the  said Eailway  aU  gritstone 

gotten  or  raised  from  any  parts  of  the  estates  of  the  lessor, 
his  heirs  or  his  assigns,  adjoining  or  in  the  neighbourhood 

of  the  said  railway,  on  being  paid  the  sum  of per  ton 

for  the  conveyance  or  carriage  of  the  same,  and  will  not  at 
any  time  or  times  during  the  said  term  convey  or  carry,  or 
permit  to  be  conveyed  or  carried,  any  other  gritstone  upon 
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or  along  the  said  railway  except  such  as  shall  be  gotten  or 
raised  under  or  hy  virtue  of  these  presents. 
19.  And  to  deliver  up  at  the  end  of  the  term. 
Proviso  for  re-entry. 
Covenants  hy  the  lessor — 
Per  quiet  enjoyment; 
And  to  pay  land  tax. 
Power  for  the  lessee  to  determine  the  term  at  the  end  of  any  year 
on  giving  six  months'  notice. 
Arbitration  clause.    In  witness,  &c. 


No.  30.  Lease  of  Worlcsfor  the  Smelting  and  Manufacture  of 

Iron. 

This  Indentuee,  made  the day  of  January,  18 — ,  between 

{lessor)  of  the  one  part,  and  (lessees)  of  the  other  part,  "Witnesseth 
that,  in  consideration  of  the  rent,  covenants  and  agreements  herein- 
after contained,  and  on  the  part  of  the  said  (lessees),  their  executors, 
administrators  and  assigns,  to  be  paid  and  performed,  he,  the  said 
(lessor),  DOTH  by  these  presents  grant  and  demise  unto  the  said 
(lessees),    their    executors,    administrators    and   assigns,    all,    &c.  Parcels. 
(parcels),  Together  with  full  and  free  liberty  and  authority  for 
them  the  said  (lessees),  their  executors,  administrators  and  assigns,, 
on  any  part  of  the  said  pieces  or  parcels  of  ground  hereby  demised, 
to  erect  and  establish  any  works  for  the  smelting  and  manufacture  Power  to 
of  iron  in  any  of  its  branches  or  departments,  and- to  erect  and  erect  works, 
construct  accordingly  all  such  furnaces,  coke  ovens,  steam  and  other 
engines,  machinery,  reservoirs,  aqueducts,  workmen's  houses,  offices, 
buildings  and  works,  as  may  be  proper  and  convenient  for  carrying 
on  any  such  trade  or  employment.     And  also  in  and  upon  the  said 
pieces  or  parcels  of  ground  to  lay  down  and  deposit  all  the  scoria 
and  other  refuse  which  shaR  be  produced  from  the  said  intended 
iron  works  as  aforesaid.     And  also  with  full  and  free  liberty,  from  and  change 
time  to  time,  to  alter  and  convert  such  intended  works  into  any  them  with 
other  works  for  any  other  manufacture  or  purpose,  as  often  as  the  consent  into 
said  (lessees),  their  executors,  administrators  and  assigns,  shall  think  °    ^^  ^°^  ^' 
proper,  but  so  that  such  alteration  and  conversion  be  made  at  all 
times  with  the  consent  in  vsrriting  of  the  said  (lessor),  his  heirs  or 
assigns,  and  so  that  any  such  other  works  shall  not  be  for  the 
making  of  alkali,  or  be  prejudicial  to  the  health  of  the  inhabitants 
in  the  neighbourhood,  or  to  the  agricultural  and  other  produce 
thereof.     And  also  with  full  and  free  liberty  to  use  and  employ  aU  And  use  rail- 
siich  railways  or  other  ways  and  roads  which  are   now  laid  down  ways. 
and  used  upon  any  part  of  the  lands  hereby  demised,  or  upon  any 
part  of  the  adjoining  lands  of  the  said  (lessor)  which  lead  to  or 
from  the  said  intended  works,  and  aU  the  buildings,  machinery  and         ' 
works  necessarily  and  actually  connected  therewith,  for  the  con- 
veyance of  all  the  iron  ore,  ironstone,  coals,  coke,  Hmestone,  and 
all  other  minerals,  articles  and  materials  whatsoever  which  shall  be 
required  for  the  purposes  aforesaid,  and  of  all  the  iron,  articles  and 
things  to  be  made  or  manufactured  as  aforesaid,  but  so  as  not  to 
give  any  unnecessary-  disturbance  or  interruption  to  any  persons 
entitled,  from  time  to  time,  to  use  any  such  ways  or  roads  aforesaid, 
for  any  purposes  whatsoever.     And  also  for  any  of  the  purposes  And  oonstniot 
aforesaid,  with  full  and  free  liberty,  if  they  or  he  shall  think  proper,  a  new  rail- 
to  construct  in  the  direction,  and  corresponding  with  the  liue  marked  ^^'y- 
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tion. 


Use  water, 


blue  on  the  said  map  or  plan  indorsed  on  tliese  presents,  a  good 
and  sufficient  railway  or  other  Way  or  road,  not  exceeding  fourteen 
yards  in  breadth.  And  upon  any  such  railways,  or  other  ways  or 
roads  aforesaid,  to  use  and  employ,  from!  time  to  time,  all  such 
engines,  waggons  and  other  carriages  as  it  is  usual  and  proper  to 
employ  thereon  respectively.  Pboveded  always,  that  the  said 
(lessees),  their  executors,  administrators  or  assigns,  shall,  in  the 
forma;tion  and  appropriation  of  any  such  new  ways  or  roads  afore- 
said, pay  compensation  to  the  said  (lessor),  his  heirs  or  assigns,  at 
the  rate  of  per  acre.     And  also  with  full  and  free  liberty  for 


Exception  of 
joint  use  of 
railway. 


any  of  the  purposes  aforesaid,  to  take  and  employ  any  water  that 
may  be  found  or  procured  in  any  part  of  the  said  demised  lands,  or 
in  any  part  of  such  adjoining  lands  of  the  said  (lessor)  as  aforesaid; 
and  to  dig,  sink  and  search  for  such  water  as  may  be  in  or  under 
the  same  or  any  part  thereof,  and  to  conduct  such  water  by  pipes 
or  any  other  means  to  any  part  of  the  said  demised  premises,  the 
said  (lessees),  their  executors,  administrators  and  assigns,  doing  the 
least  possible  damage  or  injury  to  any  such  lands  by  any  such 
operations,  and  immediately  repairing  aU  such  damage  or  injury  to 
and  stone,  &c.  the  satisfaction  of  the  said  (lessor),  his  heirs  or  assigns.  Aot)  also 
with  full  and  free  liberty  to  search  for,  dig,  take  and  use,  for  any 
of  the  purposes  aforesaid,  any  building  stone,  limestone,  clay,  gravel 
or  sand  which  may  be  found  upon  any  part  of  the  said  premises 
hereby  demised.  Except  and  reserved  out  of  this  present  demise 
imto  the  said  (lessor),  his  heirs  and  assigns,  full  and  free  liberty 
and  authority  at  all  times  to  use  or  to  authorize  any  other  persons 
whomsoever  to  use  in  manner  aforesaid  the  railway  or  other  way 
proposed  to  be  so  formed  and  constructed  as  aforesaid,  and  all 
machinery,  buildings,  articles  and  works  necessarily  connected  with 
the  enjoyment  thereof  for  any  purposes  whatsoever,  but  so  that  no 
unnecessary  hindrance  or  disturbance  be  occasioned  to  the  said 
(lessees),  their  executors,  adminigtrators  or  assigns,  or  their  workmen, 
agents  or  servants,  and  so  that  all  persons  who  shall  use  and  enjoy 
any  such  way  or  road  shall  pay  to  them  the  said  (lessees),  their 
executors,  administrators  and  assigns,  reasonable  compensation  for 
the  use  and  enjoyment  thereof,  to  be  ascertained  in  case  of  dispute 
or  difference  in  the  manner  hereinafter  mentioned  [Habendum, 
Reddendum  and  Covenants  for  payment  of  rent  as  in  Nos.  16  or  22]. 
AwD  ALSO  shall  and  will,  from  time  to  time,  pay  an  additional  rent 

or  sum  after  the  rate  of per  acre,  in  respect  of  any  additional 

land  or  ground  which  may  be  appropriated  by  the  said  (lessor),  his 
heirs  or  assigns,  for  any  of  ■  the  purposes  aforesaid,  in  the  manner 
hereinafter  expressed.  Akd  also  shall  and  will,  at  all  times 
during  the  said  term,  weU.  and  truly  pay  all  taxes,  charges, 
rates,  assessments  and  other  impositions  whatsoever  which  now 
are  or  may  be  hereafter  charged  or  imposed  upon  or  in  respect 
of  the  said  demised  premises,  or  any  of  the  rights  and  liberties 
hereby  granted  as  aforesaid.  And  also  shall  and  wiE,  within 
three  months  from  the  date  of  these  presents,  proceed  to  erect 
and  establish  the  said  works  for  the  smelting  and  manufacture 
of  iron,  and  with  aJl  reasonable '  diligence  prosecute  the  same  to  a 
state  of  completion  So  as  to  sell  the  produce  thereof,,  Amd  also,  in 
case  such  works  intended  for  the  manufacture  of  iron  shall'  at  any 
time  or  times  duriag  the  continuance  of  this  demise  be  altered  and 
changed  into  other  works  for  the  carrying  on  of  some  other  trade  or 
manufacture,  with  such  consent' as  aforesaid,  shall  and  will  from 
time  to  time,  and  immediately  upon  such  consent  being  had  and 
obtained,  proceed  to  make  such  alteration,  and  with  aU  reasonable 


Habendum. 

Covenants  to 
pay  addi- 
tional rent. 


Taxes  and 
rates. 


To  erect  iron 
works, 


or  otter 
works. 
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diligence  prosecute  and  carry  on  the  same  till  such,  other  works 
shall  be  fully  prepared  for  the  purposes  for  which  they  may  be 
designed.  ,  And,  Also  shall  and  will,  at  alltim,es,  well  and  effectually  Fences. 
fende  off  with  walls  or  by  some  other  means  all  the  said  intended 
works,  and  with  quick-set  hedges,  or  other  fences,  the  said  railway 
or  other  way  so  proposed  to.  be  laid  ^-own  and  constructed  as  afore- 
said, from  all  ^djoining  la,nda.     Ajm  Also  shall  giid  will,  at  all  Gates, 
times,  piit  up  or  erect  proper  gates  which  may  be  required  on  the 
line  of  .any  such  proposed  railway  or  other  way,  with  sufficient  looks 
and  keys  thereto;  and  also  employ  and  keep  proper  gatekeepers, 
which  may  be  riequired  for  the  purposes  of  any  joint  occupation  or 
enjoyment  thereof.     Airo  Also  shaU  and  will,  at  all  times,  pay  and  Costs  of  ways. 
contribute  their  fair  and  proper  proportion  of  all  costs  and  expenses 
which  may  be  incurred  in  mfiintaining  and  repairing  any  railways 
or  other  ways  or  roads,  or  any  other  machinery,  buUdings,  articles 
or  works  wHch,  shall  from  time.to  time  be-used  by  the  said  lessees  or 
lessee  for  the  time  being  in  comm.on  with  any  other  persons  as  afore- 
said.    And  Also  shall  and  will,  at  all  times,  commit  8,8  little  injury  Injury  to 
as  possible  to  any  such  railways,  or  other  ways  or  roads,  machinery,  ways,  &c. 
buildings,  articles  or  works,  and  interrupt  and  interfere  with  as 
little  as  possible  the  enjoyment  of  any  other  persons  entitled  to  use 
the  same,  as  aforesaid.    AjSfD  Also  shall  and  mU,  at  aU  times  during  Good  repair. 
the  said  term  hereby  granted,  weU.  and  truly  keep  and  preserve  in 
good,  sufficient  and  tenantable  repair  and  condition  all  the  furnaces, 
reservoirs,  aqueducts,  houses,  offices,  buildings,  works,  railways  or 
other  ways,  to  be  so  erected  or  constructed  as  aforesaid,  and  in  such 
good,  sufficient  and  tenantable-  repair  and  condition,  and  fit  for  the 
further  and  effectual  prosecution  of  stlch  works,  shall  and  will  at 
the  end,  or  other  sooner  determination  of  the  said  term,  peaceably 
and'  quietly  surrender  and  deliver  up  the  same,  and  all  and  singular 
the  premises  hereby  or  to  be  hereby  demised  as  aforesaid,  unto  the 
said  (lessor),  his  heirs  or  assigns,  for  his  and  their  own  use  and 
benefit  ^Froviso  for  re-entry,  and  covenants  for  title,  Sfc,  as  before'].  Proviso  for 
Am)  Also  shaU  and  wUl,  at  any  time  or  times  during  the  said  term,  ^^'^^^^  ^'^ 
grant  and  demise,  subject  to  the  covenant,  provisoes  and  agreements 
contained  in  these  presents,  unto  the  said  {lessees),  their  executors, 
administrators  or  assigns,  all  such  additional  land  or  ground  adjoin-  Additional 
ing  to  the  .lands,  hereby  demised,  as  they  the  said  (lessees),  their  ^^^^i- 
executors,  "administrators  or  assigns^,' shall  require  for  the  purposes 
of  their  said  works  or  business  (except  for  ways  or  roads)  at  the 
additionail  annua!  ffent  or  sum  of  — ^  per  acre,  and  in  proportion 
for  a  less  quantity  than,  an  acre,  to  be  payable  in  the  manner 
hereinbefore  mentioned  with  respect  to  the  rent  or  sum  so  reserved 
as  aforesaid.     And  aiso  shall  and  wiU,  at  aU  times,  pay  andoon-  Proportion  of 
tribute,  and  cause  aU  other  .persons  so  authorized,  as  aforesaid_  to  "°^*'^- 
pay  1  and  contribute,  their  fair,  respective  and  reasonable  proportion 
of  aU  costs  and  expenses  which  may  be  incurred  in  maintaining  and 
repairing  the  said  railway  or  other  ;way  or  road  so  proposed  to  be 
cbnstructed  as  aforesaid,  and  any  machinery,  buildings,  articles  or 
works  necessarily  and  actually  connected  with  the  enjoyment  thereof, 
if  the  same  shall'be  so  used  by  the  said  (lessor),  his  heirs  or  assigns, 
or  other  persons  aforesaid,  in  the  manner  hereinbefore  expressed. 
And  also  shall  and  will  interrupt  and  interfere  with  as  little  as 
possible  the  enjoyment  thereof  by  the  said  (lessees),  their  executors, 
administrators  and  assigns. 

[^A  proviso  emahling  the  lessordo  elect  to  purchase  the  tools  and  mov- 
able materials,  may  be  inserted-:- arid  the  arbitration  clause.']  In 
Witness,  &c. 
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No.  31.  Lease  from  Trustees  {having  special  Statutory  Powers) 
of  Ironworks,  and  of  Coal,  Iron,  Fire-clay,  Alluvial 
Clay,  Sand,  and  Building  Stones  adjoining,  with  large 
Surface  Rights  for  effective  carrying  on  of  Works  and 
development  of  Mineral  Estate.     \_South  Wales.'\ 

Parties.  This  Indenture,   made,  &c..   Between  A.  B.   and  0.  D.,  &c. 

(trustees  of  a  large  mineral,  estate,  having  special  statutory  powers 
of  leasing,  and  who  with  their  executors,  &c.  and  the  person  or 
persons  for  the  time  being  entitled  to  the  reversion  upon  the  lease 
hereby  made  are  hereinafter  called  the  lessors),  of  the  one  part, 
and  E.  E.,  &c.,  coal  and  iron  master  (who  with  his  executors,  &c. 
is  hereinafter  called  the  lessee),  of  the  other  part. 
Testatum.  WITNESSETH,  that  in  consideration,  &c.,  they  the  said  lessors,  by 

virtue  of  the  powers,  &c.  and  of  every  other  power,  &c.,  do  hereby 
limit  and  appoint,  and  also  grant,  demise  and  lease,  unto  the  said 
E.  E.,  his  executors,  &c. — 
Parcels.  Firstly, — ^All  those  seams,  veins  and  beds  of  coal,  argillaceous 

and  blackband  ironstone,  fire-clay,  alluvial  clay,  sand,  and  building 
stones  (except  as  hereinafter  excepted)  lying  under  and  within  the 
waste  or  common  land  commonly  called  the  X.  Common,  situate  in 

the  parish  of in  the  county  of ,  and  containing acres, 

and  delineated  on  map  or  plan,  &c.  (subject  nevertheless  and 
without  prejudice  to  such  encroachments  as  have  been  already  made 
and  now  exist  on  the  said  common  or  any  part  thereof,  and  which 
can  or  shall  be  legally  maintained  or  justified  and  the  rights  of  any 
party  or  parties  acquired  or  gained  or  to  be  acquired  or  gained  by 
reason  of  any  such  encroachments,  and  subject  also  and  without 
prejudice  to  any  enclosure  of  the  said  common  or  any  part  thereof 
now  in  contemplation  or  hereafter  to  be  carried  into  effect,  or  any 
rights  or  interests  to  be  acquired  or  created  by  reason  thereof). 

Power  to  enter  on  common  for  purpose  of  working,  &c. 

Power  to  enter  on  any  part  of  common  to  be  allotted,  first  giving 
notice  to  tenants  or  occupiers,  and  making  compensation. 

Power  to  sink  pits,  &g. 

Power  to  erect  workshops,  &c.  and  to  make  railways,  &c. 

Power  to  quarry  ironstone,  &c. 

Power  to  deposit  spoil  or  rubbish,  &c. 

Power  to  use  in  common  with,  &c.  existing  pits,  levels,  &c. 

Power  to  erect  furnaces,  engine-houses,  &c. 

Power  to  deposit  refuse. 

Power  to  connect  workings  under  the  common  with  workings 
under  any  adjoining  properly,  but  all  minerals  worked  or  gotten 
from  or  under  demised  premises  to  be  brought  to  surface  thereon. 

Secondly, — All  those  seams,  veins  and  beds  of  coal,  ironstone, 
fire-clay,  alluvial  clay,  sand  and  building  stone  lying  under  and 
within  the  pieces  or  parcels  of  land  and  hereditaments  commonly 
called  or  known  as  the  T.  estate,  situate  in  the  said  parish  and ' 
containing acres,  and  delineated  on  plan,  &c. 

Power  to  enter  on  secondly  described  hereditaments  for  purpose 
of  working,  &c.,  first  giving  notice  to  tenants,  and  making  com- 
pensation. 

Power  to  sink  pits,  &c. 

Power  to  erect  workshops,  &c.  and  to  make  railways,  &c. 

Power  to  quarry  ironstone,  &c.  , 

Power  to  deposit  spoil  or  rubbish,  &c. 
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Power  to  erect  furnaces,  &c. 

Power  to  deposit  refuse. 

Power  to  connect  pits,  levels,  &c.  with  pits,  levels,  &c.  under  any- 
adjoining  property,  but  all  minerals  worked  or  gotten  from  under 
tlie  demised  premises  to  be  brought  to  surface  thereon. 

Thirdly, — All  that  piece  of  land  caUed  Z.  lying  on  the  north  side 
of  the  river in  the  parish  of in  the  county  of con- 
taining   acres,  and  delineated  on  plan,  &c.     Togethek  with  all 

the  furnaces  and  other  works,  engines,  engine-houses,  boilers,  mine 
and  other  Mlns,  machinery,  materials,  works,  dwelling-houses, 
oiiices,  storehouses,  stables,  workshops  and  other  buildings  and 
erections,  railroads,  tramroads  and  other  roads,  watercourses,  reser- 
voirs, sluices  and  ponds  now  being  on  or  La  the  said  piece  of  land 
called  Z.  and  commonly  called  the  Z.  Ironworks.  Together  with 
full  power  for  the  said  E.  P.,  his  executors,  &c.,  at  any  time  during 
the  term  hereby  granted  to  work  and  use  or  extend  and  improve 
the  said  furnaces  and  other  erections  and  works,  and  to  build  on 
the  last-mentioned  piece  of  land  other  furnaces,  erections  and  works 
as  he  or  they  shall  think  fit.  And  also  full  liberty,  power  and 
authority  for  the  said  E.  P.,  his  executors,  &c.,  during  continuance 
of  term  hereby  granted  to  enter  upon  so  much  of  all  that  piece  of 
land  being  a  portion  of  the  W.  farm  lying,  &c.  in  the  said  parish  of 

containing acres,  and  delineated  on  plan,  &c.,  as  may  be 

necessary  for  ,the  formation  of  a  railway  to  connect  the  said  Z. 
Ironworks  with  the  X.  Common  Railway. 

AndPorETHLT, — All  that  piece  of  land  called  W.,  situate,  &c.  and 

containing acres,  and  delineated  on  plan,  &c.     Togethek  with 

all  dwelliig-houses,  stables,  storehouses,  workshops  and  other  build- 
ings and  yards  now  being  on  the  said  piece  of  land. 

-    Save  and  except  always  and  reserved  out  of  the  appointment  and  Exceptions  to 
demise  hereby  made  full  liberty,  power,  and  authority  for  the  said  lessors. 
lessors,  their  executors,  &c. — 

To  use  land  firstly  and  secondly  described  for  agricultural  or 
building  and  general  purposes  ; 

And  to  lay  down  extra  pair  of  rails  (so  as  to  make  double  line 
with  sidings,  &c.)  on  thirdly  described  land. 

And  except  also  all  mines,  &c.  under  the  thirdly  and  fourthly 
described  premises.  Aotj  also  (as  to  the  premises  firstly  and 
secondly  hereinbefore  described)  all  mines,  &c.,  of  what  kind  or 
nature  soever,  not  being  mines,  &c.  of  coal,  ironstone,  fire-clay, 
alluvial  clay,  sand,  or  biulding  stone. 

Ajstd  except  also  unto  the  lessors  and  their  tenants,  agents,  &c. 
from  time  to  time,  and  at  all  times  during  the  term  hereby  granted, 
to  enter  into,  upon,  and  under  the  said  lands  and  premises  herein- 
before described  for  the  purpose  of  working  the  hereinbefore 
excepted  minerals  and  of  manufacturing  and  converting  the  same, 
and  of  carrying  away  and  disposing  of  the  produce  thereof,  and  to 
sink  and  diive  all  necessary  and  proper  pits,  shafts  and  levels, 
and  to  make  all  necessary  and  proper  watercourses,  ponds,  sluices, 
rail-roads,  tram-roads  and  other  roads,  and  to  use  the  several 
existing  pits,  adits,  levels,  drifts  and  other  openings,  whether  for 
the  purpose  of  working  the  said  excepted  minerals,  or  for  the 
purpose  of  communicating  with  other  lands,  or  the  minerals  there-, 
under,  with  all  such  rights,  liberties,  powers  and  authorities  for 
the  purposes  aforesaid,  or  any  of  them,  as  are  hereinbefore  granted 
to  the  said  E.  P.,  the  said  lessors  doing  no  injury  to  any  of  the  said 
demised  premises,  or  to  the  watercourses,  roads,  tram-roads  and 
rail-roads  thereon,  that  can  be  reasonably  avoided,  and  not  wilfully 
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olDstructing  the  said  lessee  in  the  occupation  and  enjoyment  of  the 
mines,  minerals,  privileges  and  other  the  premises  hereby  granted 
or  any  part  thereof,  and  paying  or  making  satisfaction  to  the  said 
lessee  for  any  loss  or  damage  which  he  may  sustain  by  reason  of  the 
exercise  by  the  said  lessors,  their  agents,  &c.  of  the  liberties,  powers 
and  authorities  hereby  reserved  to  them,  and  the  amount  of  such 
loss  or  damage  to  be  settled  by  arbitration  in.  manner  hereinafter 
provided,  and  it  being  understood  that  such  the  underground 
workings  and  communications  of  the  said  lessors,  &c.  shall,  as  far 
as  practicable,  be  separate  and  distinct  from  the  workings  of  the 
said  lessee. 
Habendum.  To  HAVE  AND  TO  HOLD,  &c.  for years,  subject  neverthe- 
less, &c. 

Eeddendum.  TlEUDING  AND  PAVING, — 

[Rents.]               1.  In  respect  of  minerals  under  firstly  and  secondly  demised 
premises,  the  dead  or  certain  rent  of  £ ' — — ,  commencing  from -. 

2.  In  respect  of  the  thirdly  demised  premises,  the  rent  of  £, 

for  the  second  year,  of  £ for  the  third  year,  of  £ for  the 

fourth  year,  of  £ for  the  fifth. year,  and  of  £ for  every 

year  during  the  residue  of  the  said  term  up  to  the  expiration  of  the 
last  year  thereof. 

3.  In  respect  of  the  fourthly  demised  premises,  the  rent  of  £ , 

commencing  from . 

Ajod  also  yielding  and  paving, — 

1.  In  respect  of  secondly  described  hereditaments,  the  rent  of 

£ per  acre  for  every  acre  entered   upon   and   taken   under 

power. 

2.  In  respect  of  firstly  described  premises  (being  the  X.  Common) 

the  rent  of  — —  shillings  (until  allotment),  and  of  £ (after 

allotment)  per  acre  for  every  acre  entered  upon  and  taken,  &c. 

And  also  yielding  and  paying  [Wayleave  rent  of pence  per 

ton  for  every  ton  raised  from  other  lands']. 
[Eoyalties.]  And  also  YIELDING  AND  PAYLNG  during  the  said  term  hereby 

granted  the  rents  or  royalties  following,  that  is  to  say  : — 

1.  A  rent  or  royalty  of pence  for  every  2,520  pounds  imperial 

measure  (which  weight  is  hereinafter  called  a  ton)  of  large  coal 
obtained  from  the  said  demised  premises,  and  sold  or  used  off  or 
from,  or  upon  the  same. 

2.  A  rent  or  royalty  of pence  for  every  ton  of  small  coal,  Sec. 

3.  A  rent  or  royalty  of pence  for  every  ton  of  argillaceous 

and  blackband  ironstone  obtained  from  the  said  demised  premises, 
and  converted  into  iron  thereon. 

4.  A  rent  or  royalty  of  pence  for  every  ton  of  such  iron- 
stone obtained  from  the  said  demised  premises,  and  sold  or  used  off 
or  from  the  same. 

5.  A  rent  or  royalty  of  pence  for  every  ton  of  fire-clay 

obtained  from  the  said  demised  premises  and  used  thereon. 

6.  A  rent  or  royalty  of  pence  for  every  ton  of  fire-clay 

obtained  from  the  said  demised  premises,  and  sold  or  used  elsewhere 
than  on  the  said  demised  premises. 

7.  A  rent  or  royalty  of pence  for  every  ton  of  alluvial  clay 

obtained  from  the  said  demised  premises,  and  used  thereon. 

8.  A  rent  or  royalty  of pence  for  every  ton  of  alluvial  clay 

obtained  from  the  said  demised  premises,  and  made  into  bricks  or 
tiles  and  sold  or  used  off  or  from  the  same. 

9.  A  rent  or  royalty  of pence  for  every  ton  of  sand  obtained 

from  the  said  demised  premises,  and  sold  or  used  elsewhere  than  on 
the  said  demised  premises.     And 
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10.  A  rent  or  royalty  of  '  pence  for  every  ton  of  building 

stone  obtained  from  the  said  demised  premises,  and  sold  or  need 
elsewhere  than  on  the  same  premises  for  building  dweUing-houses 
thereon,  in  accordance  with  these  presents.  > 

'  Proviso  that  no  royalty  shall  be  payable  for  building  stone  used 
about  the  said  mines  or  works. 

Proviso  that  as  to  large  coal,  royalty  of  pence  shall  be  pay- 
able on  2,620  lbs.,  and  only pence  on  120  lbs.,  making  together 

the  coUier's  ton  of  2,640  lbs. 

Power  to  supply  colliers,  &c.  with  coal  free  of  royalty. 

No  royalty  payable  for  coal  used  for  smithies,  pit-head  fires,  ven- 
tilation, or  in  engines,  &c.,  the  consumption  being  justly  apportioned 
between  demised  and  other  minerals. 

Royalties,  &c.  to  be  payable  half-yearly.' 

Pbovided  AiWATS,  and  it  is  hereby  further  agreed  and  declared,  Proviso  that 

that  notwithstanding  thfe  reservations  hereinbefore  contained  of  the  ^°  royalties 

several  royalties  or  rents  on  coal,  ironstone,  fire-clay,  alluvial  day,  E^^^av  of  ^"^ 

sand  and  bunding  stone,  no  such  rents  or  royalties  shall  be  actually  .  in  each. 

paid  or  payable  in  any  year  after  the day  of  -^ — ,  unless  the  year,  xmless 

aggregate  amount  of  such  rents 'and  royalties  in  that  yeai'  shall  aggregate 

exceed  the  amount  of  the  dead  or  certain  rent  of  £ herein-  ^"i°™*  ^^- 

•t    £  3  t>  •  T    •j_  1    •        i_i      !_         •   j_     j_    J}  1:1  i_'       ceeas  amount 

before  reserved  as  aforesaid,  it  being  the  true  intent  of  the  parties  ^f  ^g^^^  rent. 

hereto  that,  in  ease  in  any  such  year  of  the  term  hereby  granted  the 
amount  of  the  rents  and  royalties  on  coal,  ironstone,  fire-clay,  allu- 
vial clay,  sand  and  building  stone  brought  to  the  surface  in  such 
year  shall  fall  short  of  the  said  dead  or  certain  rent  payable  for 
such  year,  the  said  dead  or  certain  rent  only,  and  no  such  other 
rents  and  royalties  as  last  aforesaid,  shall  in  that  year  be  actually 
paid  to  the  lessors  under  these  presents  ;  but  that  in  case  the  same 
rents  or  royalties  shall  in  any  current  year  of  the  term  hereby 
granted  exceed  the  said  dfead'  or  certain  rent  payable  for  such  year^ 
then  so  much  and  no  more  of  the  said  rents  or  royalties  as  shall 
exceed  the  amount  of  the  said  dead  or  certain  rent  shall  in  such 
year  be  actually  paid  or  payable  to  the  lessors,  in  addition  to  the 
said  dead  or  certain  rent. 

Pbovidbd  ai-so,  and  it  is  hereby  further  agreed  and  declared,  that  if  Ayerage 
in  any  such  year  of  the  said  term  hereby  granted,  the  said  E.  P.,  his  clause  as  to 
executors,  &c.  shall  not  bring  to  the  siirfaee  from  or  out  of  the  said  ^°7^''^^^- 
mines  hereby  demised  such  a  q^uantity  of  coal,  ironstone,  fire-clay, 
alluvial  clay,  sand  and  building  stone  as  shall  be  sufficient  to  pro-" 
duce  rent  or  royalties  at  least  equal  in  amount  to  the  said  dead  or 
certain,  rent,  then  and  in  such  casey   as  often  as  the  same  shall 
happen,  it  shall  be  lawful  for  the  said  E.  P.,  his  executors,  &e.  to 
bring  to  the  surface  in  the  three  then  next  succeeding  years  of  the  said 
term  such  quantities  of  coal,  ironstone,  fire-clay,  alluvial  clay,  sand 
and  building  stone  as  wiU  make  up  the  deficiency  occasipn,ed  by  the 
short  workings  of  any  such,  preceding  year  without  being  liable  to, 
and  being  exempt  and  free  from  the  payment  of  any  rent  or  royalty 
whatsoever  for  such  last-mentioned  quantity. 

Agreement  [^special]  that  E.  P.  shall  convert  the  X.  Common  Eail- 

way  into  a  gauge  of feet  and inches,  and.  put  and  keep 

the  same  into  and  in  repaip,  and  shall  then  use  such  railway  free 
from  rent,  and  may  take  specified  rates  for  use'  thereof  by  other 
people  for  traffic  in  goods. (*) 

.(*)  A  precedent  of  the  clauses  suitable  in  such  an  agreement  will 
be  found  in  this  Appendix ;  see  No.  42. 
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Power  for 

lessee  to  sur- 
render lease 
on  giving 
three  years' 
notice. 


To  demise 
building 
land,  for  term 
oo-extensive 
■with  term 
hereby 
granted,  for 
erecting 
cottages  for 
■workpeople. 


Po-wer  for  lessee  ■vritMn  tkree  montlis  after  expiration  of  term  to 
remove  stock  of  minerals,  also  engines,  &c.  fixed  by  him  and  usually 
considered  removable,  unless  lessors  desirous  of  purchasing  same 
or  any  part  thereof  at  a  valuation.  Peo'viso  that  no  such  removal 
shall  be  la^wful  -without  a  previous  offer  to  the  lessors.  Po^wer  for 
lessors  to  deduct  any  arrears  of  rent,  &c.  from  the  amount  to  be 
paid  for  such  engines,  &c.,  if  purchased. 

Covenants  by  lessee  [as  in  otJier  forins\. 

Power  of  re-entry  \_as  in  other  forms]. 

Provided  aiso,  and  it  is  hereby  further  agreed  and  declared,  that 
in  case  the  said  lessee  shall  be  desirous  of  surrendering  and  giving 
up  the  said  demised  premises  before  the  expiration  of  the  said  term 
hereby  granted,  and  at  the  end  of  any  complete  year  thereof,  and 
of  such  his  desire  shall  _  give  to  the  lessors  or  to  their  agent  or 
ste^ward  three  years'  previous  notice  in  •writing,  then  and  in  such 
case,  at  the  expiration  of  the  years  mentioned  in  such  notice  and 
upon  payment  or  legal  tender  of  all  rents  or  arrears  of  rents  and 
sums  of  money  -which  shall  then  be  due  and  owing  hereunder,  and 
on  due  perfonnance  and  fulfilment  of  all  and  every  the  covenants, 
conditions  and  agreements  herein  contained  and  on  the  part  of  the 
lessee  to  be  performed  and  fulfilled,  the  said  term  hereby  granted 
shaU.  cease  and  determine,  and  these  presents  shall  become  utterly 
void,  except  as  to  the  provisions  herein  contained  still  remaining  to 
be  performed  or  observed  after  the  expiration  or  other  determina- 
tion of  the  said  term  or  other-wise  in  accordance  with  these  presents. 

Covenants  by  lessors  [as  in  other  forms,  and  adding  the  following 
special  covenarit  :■ — ] 

And  ruETHBE,  that  the  lessors  -will  at  any  time  or  times  during 
the  continuance  of  this  demise,  on  the  request  and  at  the  cost  in  all 
things  of  the  said  lessee,  grant  and  demise  unto  him  for  a  term  co- 
extensive -with  the  residue  for  the  time  being  of  the  term  hereby 
created  a  part  or  parts  of  the  aforesaid  lands  which  may  be  conve- 
niently situated  for  such  piirpose  as  and  for  building  ground  on 
which  the  said  lessee  may  build  cottages  or  dwelling-houses  for  the 
habitation  of  workmen,  miners  and  others  engaged  in  the  works 
connected  -with  the  said  mines  and  works,  the  rent  to  be  reserved  in 

each  such  lease  to  be  £ for  each  acre  of  the  land  to  be  demised, 

and  so  in  proportion  for  any  greater  or  less  quantity  than  an  acre, 
and  the  lease  to  contain  all  such  covenants  and  provisions  as  by  the 
counsel  of  the  lessors  shall  be  reasonably  ad-vised  to  be  proper 
under  the  circiunstances. 

Arbitration  clause  [as  in  other  forms]. 


No.  32.  Demise  of  Undimded  Moiety  of  Coal  and  of  Iron-stone 
contiguous  to  Coal,  and  of  Fire-clay  and  Building-stone, 
with  special  Exceptions  of  Mineral  Bights  to  Lessors,  and 
tcith  various  special  Covenants  by  Lessee  as  to  Mode  of 
Working.     [South  Wales.] 

This  Indenture  made,  &c.  Between  A.  B.  and  0.  D.,  &c.  (who 
-with  their  executors,  &c.  are  hereinafter  called  the  lessors),  of  the 
one  part,  and  E.  F.,  &c.  (who  -with  his  executors,  &c.  is  hereinafter 
called  the  lessee),  of  the  other  part,  Witnesseth  that  pursuant  to 
and  in  exercise  of  [special  statutory  and  other  general  leasing  powers] 
and  in  consideration,   &c.,  Thet,  the  said  lessors,  do  hereby  Umit 
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and  appoint,  and  also  grant,  demise  and  lease  unto  the  said  lessee 
ALL  that  one  undivided  moiety  or  half-part  (the*  whole  into  two  Parcels, 
equal  parts  heing  considered  as  divided),  belonging  to  the  said 
lessors,  or  which  they  haye  power  to  demise,  of  and  in  all  arid 
every  the  mines,  veins,  seams  and  beds  (hereinafter  called  the  said 
demised  mines)  of  coal  and  of  such  iron-stone  as  may  be  found  in 
working  the  coal,  but  not  otherwise,  and  also  of  fire-clay  and  build- 
ing-stone (hereinafter  called  the  said  demised  minerals)  now  open, 
discovered  or  which  during  the  continuance  of  the  term  hereby 
granted  shall  or  may  be  found  or  discovered  within  or  under  all 
those  lands,  tenements,  &c.  [^surface  descriptions],  situate,  &c.  (here- 
inafter called  the  said  surface  lands). 

ToGETHEB,  with  full  and  free  liberty,  power  and  authority  (so  far 
as  the  said  lessors  have  power  to  grant  the  same,  but  not  further  or 
otherwise)  to  and  for  the  said  lessee  and  his  agents,  &c.. 

To  work  and  win  mines  ; 

To  make  use  of  ground  room  and  heap  room ; 

To  carry  away  minerals  over  surface  ; 

To  make  watercourses,  railways,  &c. ; 

To  erect  buildings ; 

To  communicate  with  adjoiniitg  collieries. 

But  so,  nevertheless,  that  in  the  exercise  of  the  several  liberties.  Not  to  mjure 
licences,  powers  and  authorities  hereby  given  and  granted  as  afore-  surface,  and 
said,  as  little  damage  and  iniury  as  is  practicable,  consistently  with  P  compensate 

D  Jt/x  '^  •/  tor  Q.3iTI13i^6 

the  full  exercise  and  enjoyment  of  the  several  rights  and  powers  ^^  buildings 
hereby  granted,  may  be  done  to  the  said  surface  lands,  and  so  that 
no  damage  or  injury  be  done  to  any  buildings  or  works  now  upon 
such  lands,  and'  the  said  lessee  paying  all  surface  and  other  rents 
payable  in  respect  of  the  same,  and  making  compensation  as  herein- 
after mentioned  for  any  damage  or  injury  which  may  be  done 
thereby,  and  indemnifying  the  said  lessors  from  and  against  or  in 
respect  of  such  rents  and  compensation,  or  any  part  thereof  respec- 
tively. 

Excepting  always  and  reserving  unto  the  said  lessors,  and  also  Exceptions, 
to  their  other  lessees  and  tenants,  full  right  and  power  in  common 
with  the  said  lessee,  so  far  as  that  right  and  power  are  hereby  con- 
ferred on  him,  but  not  further  or  otherwise,  of  getting,  working  and 
taking  away  all  such  building  stones,  alluvial  clay  and  sand  as  they 
respectively  may  think  proper  and  be  entitled  to  from  the  said  surface 
lands  and  the  said  demised  mines  or  any  part  or  share  thereof,  and 
also  of  constructing  such  roads  or  ways  or  any  other  works  as  may 
be  necessary  or  expedient,  but  so  that,  in  the  exercise  of  the  reser- 
vations and  powers  aforesaid,  the  person  or  persons  exercising  the 
same  shall  not  interfere  with  the  workings  of  the  said  lessee  more 
than  may  be  absolutely  necessary. 

And  also  excepting  and  reserving  unto  the  said  lessors  and  their 
other  tenants,  &c.,  free  liberty  and  authority  during  the  continuance 
of  the  term  hereby  granted,  with  or  without  engines,  horses,  carts, 
waggons  and  other  carriages,  to_  pass  and  go  along  and  across  the 
roads,  waggon-ways,  tramways,  railways,  watercourses  and  bridges 
which  may  be  used  or  constructed  on  the  same  lands  under  the 
powers  hereby  granted,  at  such  times  as  they  respectively  may  think 
proper,  for  any  purpose  whatsoever  connected  with  or  in  any  manner 
necessary  for  the  use,  enjoyment  and  occupation  of  the  mines  and 
minerals  hereby  reserved,  or  any  part  thereof.  And  also  for  any 
other  purpose  whatsoever,  they  paying  reasonable  compensation  for 
the  use  thereof,  and  doing  as  little  injury  and  causing  as  little  ob- 
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Habendum. 


General  pro- 
Tisions. 


clause. 


struetion  as  practicable  to  the  property  or  -works  of  the  said  lessee, 
with  in  the  limits  of  the  said  surface  lands. 

Am)  ALSO  excepting  and  reserving  unto  the  said  lessors  and  their 
lessees,  at  all  times  during  the  continuance  of  the  term  hereby 
granted,  free  ingress,  egress  and  regress  into  and  from  the  said 
demised  mines  and  the  pits  in  connection  therewith,  for  the  purpose 
of  working,  getting,  raising,  carrying  away  and  selling  aJl  minerals 
and  substances  therein  belonging  to  them  (other  than  such  as  are 
hereby  expressly  demised),  as  well  as  the  products  and  refuse 
thereof,  and  also  any  building  stones  and  surface  clay,  or  for 
letting'  the  same  or  making  communications  with  other  lands,  mines 
or  workings  relative  thereto.  Am)  for  any  of  the  purposes  last 
aforesaid  to  make  use  of  and  deepen  all  or  any  of  the  pits  and 
shafts  which  have  been  or  which  from  time  to  time  may  be  made  or 
sunk  on  the  said  surface  lands,  and  to  extend  and  use  any  of  the 
roads,  waggon-ways,  railways  or  other  ways  from  time  to  time  made, 
laid  or  used  by  the  said  lessee  by  virtue  of  these  presents,  and  with 
power  in  the  exercise  and  enjoyment  of  the  last-mentioned  powers 
and  privileges  to  use  and  employ  all  or  any  of  the  engines, machines, 
machinery,  waggons,  ropes,  rollers  and  implements  whatsoever  from 
time  to  time  used,  erected,  made  or  placed  by  the  said  lessee  in,  upon, 
under  or  about  the  said  surface  lands  or  demised  mines,  but  so, 
nevertheless,  that  the  person  or  persons  using  and  employing  the 
same  or  any  of  them  shall  make  a  fair  compensation  for  the  use 
thereof  to  the  said  lessee,  and  shaU.  do  as  little  injury  and  cause  as 
little  obstruction  and  inconvenience  as  practicable  to  the  property 
or  works  of  the  said  lessee,  and  so  also  that  the  underground  com- 
munications and  workings  of  the  said  lessors  and  their  other  tenants 
shall,  as  far  as  practicable,  be  separate  and  distinct  from  the  work- 
ings of  the  said  lessee. 

To  HAVE  AND  TO  HOLD,  &C. 

Eeservation  of  certain  and  uncertain  rents  [as  in  other  forms\. 

Definition  of  large  and  small  coal. 

Eoyalties  payable  only  for  excess  over  rents. 

Average  clause  as  to  making  up  short  workings. 

Peovibed  also,  and  it  is  hereby  further  agreed  and  declared, 
that  although,  in  the  process  of  working  the  said  demised  minerals, 
thete  may  be,  by  arrangement  between  the  lessee  and  his  workmen, 
or  according  to  custom,  or  by  breakage  or  otherwise,  sent  out  in 
trams  or  tubs  containing,  or  supposed  to  contain,  large  coal,  a 
portion  of  small  coal,  stone,  shale,  rubbish  or  refuse,  or  in  the 
trams  or  tubs  containing,'  or  supposed  to  contain;  small  coal,  a 
portion  of  stone,  shale,  rubbish  or  refuse,  the  royalty  hereinbefore 
reserved  on  large  coal  shaU  always  be  payable  upon  every  2,520  lbs. 
out  of  every  2,640  lbs.  of  what  may  be  sent  out  under  the  denomi- 
nation of  large  coal,  and  the  royalty  hereinbefore  reserved  on  small 
coal  on  the  remaining  120  lbs.  -thereof,  and  the  royalty  hereinbefore 
reserved  on  small  coal  shall  always  be  payable  upon  the  gross  and 
entire  quantity  of  what  may  be  sent  out  under  the  denomination  of 
small  coal,  whatever  may  be  the  nature  or  quality  of  any  of  the 
substances  contained  in  the  several  trams  or  tubs,  it  being  the 
intention  of  the  parties  hereto  that  the  said  lessee  shall  not,  for  any 
cause  or  upon  any  pretence  whatever,  be  entitled  to  any  further  or 
other  abatement  of  royalty  or  allowance  in  weight,  either  in  respect 
of  breakage  or  arrangement  or  custom,  in  the  quantity  of  the  coal 
so  sent  out. 

Coal  used  on  the  works  and  in  the  miners'  houses  to  be  free  of 
royalty. 
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Building  stones  used  on  the  premises  to  be  free  of  royalty. 

Power  in  lessee  to  determine  lease.  \_To  he  in  usual  form,  or  (if 
required)  to  he  made  conditional  upon  (among  other  and  more  usual 
things)  any  special  work  heing  completed  or  special  event  happening.'] 

Power  of  inspection  in  lessors. 

Power  for  lessee  to  remove  removable  plant,  subject  to  lessors' 
option  to  purchase,  and  right  (in  that  event)  to  Siet  oif  arrears  of 
rent  (if  any)  against  purchase-money. 

Lessee's  covenants(*)  \as  in  other  forms\ 

Power  of  entry  and  distress. 


(*)The  foUowing  form  of  special  covenant  as  to  mode  of  working  Special  cove- 
is  in  use : —  ,  nanta  by  lessee 

"  And  also  that  the  said  lessee  shall  and  wiU,  at  all  times  during  as  to  mode  of 
the  continuance  of  the  term  hereby  granted,  work,  manage,  conduct,  ''^'"'^g'!  a^^ 
use  and  carry  on  the  mines  and  premises  demised  hereby  [and  by  ^f  (,°^j  w^en 
the  said  lease  to  be  granted  by  IJie  lessors  of  the  other  undivided 
moiety],  and  all  works  and  workings  connected  therewith  unin- 
terruptedly (except  only  in  the  case  of  strike  of  workmen  employed 
in,  or  of  accident  to,  the  mines,  or  other  inevitable  cause  of  inter- 
ruption), and  also  efficiently,  regularly  and  properly,  and  according 
to  the  best  and  most  improved  method  of  working  and  using  similar 
mines  practised  in  the  district  of  [South  Wales]  for  the  time  being, 
and  so  as  to  clear  out,  w'ork  and  raise,  and  bring  to  bank  the 
largest  possible  quantity  of  the  demised  minerals  in  the  best  possible 
condition.  And  also  shall  and  will  work  and  clear  out  the  coal 
lying  to  the  dip  of  the  pits  simultaneously  .with  and  ia  equal 
quantities  as  near  as  may  be  to  that  lying  to  the  rise  thereof,  and 
will  not  allow  any  water  to  accumulate  in  or  to  the  dip  workings 
nntil  all  the  demised  coal  is  exhausted  therefrom,  nor  afterwards,- 
in  case  any  such  accumulation  may  tend  to  endanger,  impede  or 
obstruct  the  working  of  any  underlying  or  unworked  minerals. 
AlND  also  that  the  said  lessee  shall  and  wiU  bring  to  bank,  and 
weigh  all  marketable  small  coal  that  may  be  made  or  obtained  in 
the  demised  mines  and  is  capable  of  being  either  sold  or  used,  and 
will  not  leave  any  of  such  small  coal  in  the  workings,  or  permit 
the  same  to  be  gobbed  or  stowed  underground,  and  in  default  of 
so  doing  will  pay  to  the  said  lessors  as  and  by  way  of  rent  (and 
with  the  like  remedies  for  recovery  by  distress  or  otherwise,  as  if 
the  same  were  rent  or  royalty  hereby  reserved)  a  royalty  thereon 
equivalent  to  what  would  have  been  payable  to  the  said  lessors 
thereon,  or  in  respect  thereof,  in  case  the  same  had  actually  been 
brought  out  of  the  demised  mines,  and  which  last-mentioned  pay- 
ment (if  and  when  made)  shall  be  accepted  by  the  said  lessors  in 
full  satisfaction  of  the  covenant  lastly  hereiabefore  contained  to 
bring  all  such  small  coal  to  bank.  And  also  shall  not  nor  will 
during  the  term  hereby  granted  discontinue  or  neglect  to  work  the 
said  demised  mines  regularly  and  efficiently  as  aforesaid  for  a  longer 
period  than  three  calendar  months  at  any  one  time,  uidess  com- 
pelled so  to  do  by  some  unavoidable  accident  or  strike  of  workmen 
employed  thereat,  and  in  case  of  any  such  accident  or  strike  the  said 
lessee  shall  and  wUl  use  his  best  endeavours  to  provide  against  any 
bad  consequences  therefrom,  and  shall  and  wiU  resume  the  working 
of  the  demised  mines  as  soon  as  possible.  And  if  in  the  working 
of  the  same  mines  any  fault  or  dislocation  shall  at  any  time  be  dis- 
covered, the  said  lessee  shall  and  will,  before  abandoning  the  work- 
ings at  such  fault  or  dislocation,  give  to  the  said  lessors  or  their 
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Proviso  for  re-entry. 

Lessors'  covenants  [a«  in  other  forms]. 

agent  one  month's  previous  notice  of  his  intention  to  discontinue 
such  -workings,  and  shall  (if  so  requested  by  the  said  lessors),  at  his 
own  expense,  drive  trial  headings  or  drifts  through  such  faults  or 
dislocations  for  the  purpose  of  ascertaining  whether  the  mine  so 
interrupted  is  or  not  workable  beyond  the  faults  or  dislocations. 
And  Also  that  the  said  lessee  shall  and  will  in  working  the  de- 
mised mines  leave  proper  and  sufficient  pillars,  arches,  walls  and 
timbers  for  effectually  supporting  and  keeping  open  and  passable 
such  and  so  many  headings,  mainways,  airways,  waterways,  and 
passages  as  shaU  be  necessary  for  preserving  a  proper  communica- 
tion  with  the  unworked  minerals  during  the  continuance  of  the  term 
hereby  granted  as  well  as  at  the  end  or  other  sooner  determination 
thereof.  And  aiSo  (if  required  so  to  do  by  the  said  lessors  or  the 
owners  of  the  surface)  shall  and  will  leave  such  pillars  and  supports 
under  all  the  buildings  and  works  now  or  at  any  time  hereafter  to  be 
erected  upon  the  said  surface  lands  as  may  be  necessary  for  their 
protection  and  safety.  And  axso  shall  and  wUl  maintain  or  leave 
at  or  against  all  the  boundaries  to  the  rise  of  the  demised  mines, 
and  also  at  the  boundaries  between  \^points  marked  on  plan]  such 
barriers  as  shall  be  necessary  and  sufficient  (having  regard  to  the 
power  hereinbefore  given  to  communicate  with  adjoining  properties) 
to  separate  the  same  as  effectually  as  possible  from  any  adjoining 
mines,  works,  or  premises.  And  shall  not  nor  will  at  any  time 
during  the  term  hereby  granted  wUfully  or  negligently  do,  permit 
or  suffer  any  act  or  thing,  either  within  the  demised  mines  and 
premises  or  in  any  other  coUiery  or  works  which  may  be  connected 
therewith,  or  otherwise,  which  may  occasion  or  endanger  the 
drowning  or  surcharging  with  water,  gas  or  foul  air  of  the  demised 
mines,  or  any  loss  of  coal,  minerals  or  other  substances  therein,  or 
which  may  occasion  or  tend  to  occasion,  or  bring  any  creep,  crush 
or  thrust  upon  the  same,  or  that  may  tend  to  hinder,  stop  up  or 
obstruct  any  of  the  headings,  aircourses,  watercourses,  travelling 
roads,  passages,  drifts  or  workings  which  shall  be  in  or  belong  to 
the  demised  mines.  And  also  shall  not  nor  will  make  any  com- 
munication of  or  from  the  demised  minee  and  premises  or  any  part 
thereof  with  or  to  any  adjoining  mines  or  premises  otherwise  than 
is  hereby  expressly  authorized,  and  shall  not  nor  wiU.  make  any 
communication  from  any  such  adjoining  mines  and  premises  to  or 
with  any  other  mines  or  premises  except  with  [specified  mines,  if  any] 
without  the  express  consent  in  writing  of  the  lessors  first  had  and 
obtained.  And  shall  not  nor  will  pei-mit  or  suffer  any  mine  or 
workings  other  than  those  in  the  demised  mines  to  be  worked, 
drained  or  ventilated  into,  through  or  by  means  of  the  demised 
mines,  except  as  hereinbefore  expressly  authorized.  And  shall  not 
nor  win  work,  carry  on  or  use  the  demised  mines  and  premises, 
or  any  works  hereby  authorized,  or  any  part  thereof,  or  obtain,  re- 
move or  carry  away  any  coals,  minerals  or  substances  through  the 
demised  mines  or  the  pits  used  in  connection  therewith,  or  do  or 
suffer  to  be  done  any  act  or  thing  relating  thereto,  other  than  and 
in  such  manner  as  is  hereby  expressly  authorized. 
Shipment.  And  ALSO  shall  and  will  ship  or  cause  and  procure  to  be  shipped 

at  the  X.  docks  at  A.  one  half  part  at  least  of  all  the  coal  obtained 
from  and  out  of  the  whole  of  the  mines  a  moiety  of  the  minerals  in 
which  is  hereby  demised  which  may  be  intended  for  shipment  any- 
where, and  also  the  whole  of  the  coal  consigned  or  obtained  from 
and  out  of  either  moiety  of  the  said  mines  which  may  be  consigned 
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No.  33.  Licence  to  work  a  Limestone  Quarry. 

This  iNDEmunB,  made  the  day  of  August,  18 — ,,  Between 

{lessor)  of  the  one  part,  and  {grantee)  of  the  other  part,  'witnesseth, 
that,  in  consideration  of  the  yearly  rent,  covenants  and  agreements 
hereinafter  reserved  and  contained  on  the  part  of  the  said  {lessee), 
his  executors,  administrators  and  assigns  to  be  paid  and  observed, 
HE  the  said  {lessor)  doth  by  these  presents  grant  and  demise  unto  Granting 
the  said  {lessee),  his  executors,  administrators  and  assigns,  full,  free,  part. 
irrevocable  and  sole  and  exclusive  licence  and  authority  to  win  and 
work  all  those  quarries  or  strata  of  limestone  situate,  &c.,  without 
any  interruption,  claim  Or  disturbance  from  or  by  the  said  {lessor), 
his  heirs  or  assigns,  or  any  other  persons  whomsoever,  and  to  carry 
away  and  dispose  of  the  produce  thereof  to  and  for  his  and  their  Liberties. 
own  use  and  benefit,  and  for  the  purposes  aforesaid  to  make  and 
use  any  drains  or  watercourses  for  clearing  the  said  quarries  from 
any  water  which  may  flow  or  accumulate  therein.  Ajst)  to  erect  all 
such  sheds,  buildings,  steam  and  other  engines,  machinery  and  con- 
veniences upon  or  near  the  said  quarries  as  shall  be  proper  and 
necessary  for  effectually  carrying  on  the  said  works,  or  for  the 
workmen  employed  therein.  Akd  aiso  to  use,  repair  or  construct 
any  railways,  carriage  or  other  ways  or  roads  whatsoever  to  or  from 
the  said  quarries,  Except  out  of  the  Ucence  hereby  granted  aU  such  Exception, 
stone  as  shall  be  situate  under  any  dwelling-house,  garden,  orchard, 
corn-mill  or  manufactory.  To  hate  and  to  hold  the  said  Kcence  Habendum, 
and  authority,  and  all  and  singular  other  the  premises  hereby 
granted  and  demised-  with  their  appurtenances,  unto  the  said 
{grantee),  his  executors,  administrators  and  assigns  from  the  day  of 
the  date  of  these  presents,  for  and  during  the  full  term  of  twenty- 
one  years  henceforth  next  ensuing.  Eendeeing  and  paying  there- 
for yearly,  tad  every  year  during  the  said  term,  unto  the  said 
{lessor),  his  heirs  and  assigns,  the  rent  or  sum  of  fifty  pounds  of 
lawful  money  of  Great  Britain,  by  equal  half-yearly  payments,  on 
the  2nd  day  of  February  and  the  1st  day  of  August  in  every  year, 
the  first  payment  thereof  to  be  made  on  the  2nd  day  of  February 
now  next  ensuing,  free  and  clear  from  all  taxes,  rates,  assessments, 
impositions  and  deductions  whatsoever. 

\^Insert  the  usual  covenants  for  payment  of  the  rent,  rates  and  taxes, 
proper  for  the  working  of  the  quarries,  and  for  the  payment  of  damages, 
the  usual  proviso  for  re-entry,  and  covenants  hy  the  lessor.~\ 

or  intended  for  shipment  within  a  radius  of mUes  from  the 

town-hall  at  A.,  subject  in  both  cases  to  the  payment  of  the  rates 
and  charges  for  the  time  being  payable  at  such  docks,  and,  in  de- 
fault of  such  shipments  being  made  at  the  X.  docks,  that  the  said 
lessee  will  forthwith  pay  to  the  said  lessors  (as  and  by  way  of  rent, 
and  with  the  like  remedies  for  recovery  by  distress  and  otherwise 
as  if  the  same  were  rent  reserved  by  these  presents)  the  amount  of 
all  such  rates,  charges  and  dues  as  would  have  been  payable  to  the 
owners  for  the  time  being  of  the  said  docks  in  respect  of  such  coal 
in  case  the  same  had  been  actually  shipped  at  the  said  X.  docks, 
and  which  last-mentioned  payment  (if  and  when  made)  shall  be 
accepted  by  the  said  lessors  in  fuU  satisfaction  of  the  covenant 
lastly  hereinbefore  contained  to  ship  at  the  said  X.  docks. 
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No.  34.  Licence  to  search  for  Lead,  Zinc,  8fC.,  loith  Option  to  take 
Lease  in  the  event  of  Success. {*)     \_South  Wales.'] 

A.  B.,  &c;,  metal  merchant,  having  applied  to  C.  D.  and  E.  '¥., 
&c.  the  trustees,  &c.  (vho  are  hereinafter  balled  "the  trustees," 
which  expression  shall  also  include  their  executors,  administrators 
and  assigns)  for  Hberty  to  enter  on  the  lands  and  premises  herein- 
after mentioned  with  a  view  to  search  for  lead,  blende,  zinc  or  other 
ores,  the  trustees  have  consented  (subject  and  without  prejudice  to 
the  rights  of  the  tenants  and  occupiers  of  the  same  lands)  to  the  said 
A.  B.  entering  on  such  portions  of  the  lands  and  grounds,  contain- 
ing   acres  or  thereabouts,  situate  at  or  near in  the  parish 

of in  the  said  county  of ,  particularly  described  in  the 

plan  hereto  annexed  and  thereon  surrounded  by  a  red  line  as  shall 
have  been  first  approved  of  by  the  mineral  agent  of  the  trustees, 
for  the  purpose  of  searching  for  such  ores  as  aforesaid  on  the 
following  conditions,  that  is  to  say, — 

1.  The  said  A.  B.  shall  not  do  or  commit,  or  cause  or  permit  to 

be  done  or  committed,  any  waste,  spoil  or  damage,  hurt  or 
injury  to  any  messuage,  house,  building,  erection,  wall  or 
garden  now  or  hereafter  being  on  the  said  lands. 

2.  The  said  A.  B.  shall  save  and  lay  aside  in  heaps  for  the  use  of 

the  said  trustees  all  the  soil  and  earth  which  may  be  removed 
by  him  in  the  course  of  his  workings  or  which  would  be 
covered  over  if  not  removed,  and  shall  fill  and  level  aU  pits 
and  shafts  which  he  shall  make  and  which  shall  not  be 
necessarily  left  open  for  his  workings,  and  shall  fence  around 
aU  pits  and  shafts,  and  shaU  make  full  compensation  to  the 
occupiers  of  the  said  lands  for  all  injury  which  they  may 
sustain  from  the  workings  of  the  said  A.  B.,  the  amount  of 
such  compensation  to  be  ascertained  and  determined  by  the 
agent  for  the  time  being  of  the  said  trustees,  whose  decision 
shall  be  final  and  conclusive. 

3  (f ).  The  Said  A.  B.  shall  pay  to  the  said  trustees  the  sum  of  £ 

in  respect  of  this  licence,  and  also  pay  to  the  trustees  one 

^th  part  of  the  value  of  the  ores  (other  than  iron-ores) 

which  he  shall  raise  out  of  the  said  lands,  which  value  shall  be 
estimated  after  the  said  ores  shall  have  been  rendered  market- 
able and  before  they  shall  have  been  removed  from  the  said 

lands,  and  shall  also  pay for  every  ton  of  2,240  pounds 

of  iron-ore  which  shall  be  raised  upon  and  from  the  said 
lands. 
4.  The  said  A.  B.  shall  pay  all  rates,  taxes  and  other  outgoings 
(if  any)  which  may  be  incident  to  the  said  workings. 


(*)  N.B. — This  form  might  be  easily  adapted  throughout  to  the 
case  of  gypsuln,  &c. 

(f )  This  3rd  clause,  in  the  case  of  a  licence  to  search  for  gypsum, 
would  be  altered  as  follows: — 

"The  said  A.  B .  shall  pay  to  the  trustees  the  sum  of shillings 

in  respect  of  this  licence,  and  also  pay  to  the  said  trustees  one ^th 

part  of  the  value  of  the  gypsum  if  sold  in  its  raw  state,  and  one th 

of  the  value  of  the  gypsum  in  its  manufactured  state,  ii  nianuf  aetured, 
which  he  shaU.  raise  out  of  the  said  lands,  which  value  shaU.  be  ascer- 
tained before  the  said  gypsum  shall  have  been  removed  from  the  said 
lands." 
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5.  In  tjrder  to  try  the  said  lands  this  consent  or  licence  shaU.  con- 

tinue until  the  — '■ —  day -of 18^,  and  no  longer,  and  if 

before  or  at  the  expiration  of  that  time  the  said  A.  B.  shall 
continue  to  use  his  "working,  he,  the  said  A.  B.,  shall 
take  and  the  said  trustees  shall  grant  a  lease  of  the  said  ores 
in  the  said  lands,  with  powers  for  working  the  same  for  the 

term  of years  from  the  day  of 18 — ,  which 

lease  shall  reserve  a  dead  or  certain  rent  of  such  amount  as 
may  hereafter  he  agreed  on  between  the  parties  and  also 
royalties  at  the  rates. hereinbefore  mentioned,  and  such  lease 
shall  iaolude  reservations  of  such  wayleave  and  surface 
rents,  and  clauses,  covenants  and  provisions  as  are  inserted 
in  leases  for  mining  purposes  of  the  estates  of  the  [lessor]. 

6.  The  said  A.  B.  shall  execute  a  counterpart  of  the  said  lease, 

and  the  said  lease  and  counterpart  shall  be  prepared  by  the 
solicitors  of  the  trustees  at  the. expense  of  the  said  A.  B.   , 

7.  In  case  the  said  A.  B.  shall  not  take  such  lease  he  shall  within 

one  month  after  the day  of  18 — ,  or  other  the 

time  when  he  shall  have  ceased  to  work  and  explore,  fill  in 
and  level  up  all  pits,  shafts  and  workings  made  by  him  in 
the  said  lands,  and  restore  the  said,  lands  to  and  leave  them 
in  as  good  condition  in  every  respect  as  the  same  are. now  in. 

8.  Lastly,  this  licence  is  upon  this  express  condition  that  the  said 

A.  B.  shall  lay  out  and  expend  the  sum  of  £ at  the  least 

during  the  ensuing months,  and  if  he  shall  fail.to  do  so 

or  shall  in  any  manner  break  or  neglect  to  perform  any  of 
the  conditions  and  stipulations  herein  contained,  it  shall. be 
lawful  for  the  trustees  to  determine  and  put  an  end  to  the 
licence  hereby  given,  and  to  eject  the  said  A.  B.  and  aU 
other  persons  from  the  said  lands.  .  ., 
As  WITNESS  the  hands, of  the  parties  this  — —  day  of 18 — . 


No.  35.   Wayleave,  grant  of. 

This  iNiiENTtnRE,  made,  &c..  Between  {■grantor)  of  the  one  part, 
and  {grantee)  of  the  other  part,  Witnesseth  that,  in  consideration 
of  the  rent,  covenants  and  agreements  hereinafter  mentioned  on  the 
part  of  the  said  {grantee),  his  executors,  administrators  and  assigns,  Grant, 
to  be.  paid  and  performed,  he,  the  said  {grantor),  dote  by  these 
presents  grant  and  demise  unto  the  said  {grantee),  his  executors,  Parcels, 
administrators  and  assigns^  full,  free  and  irrevocable  licence,  right 
and  authority  for  himself  and  themselves,  his ,  and  their  agents, 
workmen  and  servants,  to  use  and  employ  for.  the  purposes,  herein- 
after mentioned,  at  all  times  between  the  hours  of  five  in  the  morn- 
ing and  eight  in  the  Evening,  .ail  that, , railway  extending  in 
one  continued  line  from  A.,  in  the  parish  of  B.,  to  B.,  in  the  parish  Powers, 
of  K.  ,\_descri'be  the  way\,  Togetheb  with  full  and  free  liberty  for 
TiiTTi  and  them,  within  the  hours  aforesaid,  to  pass  and  repass  along 
the  said  line  hereinbefore  described,  and  jvith  aU  jisual-  waggons 
and  other  .carriag^s,,  either  drawn  by  horses  or  drawn  or  propelled 
by  steam  or  lOther,  engines,  or  by  any  othej:  power  or  contrivance,  to 
convey  .aJl  such  co^l  .and  other  minerals  as  shall  from  time  to  time  * 

be  raised  by,  the  said  {grantee),  ^s,  executors,  administra,tors  or 
assigns,  from  and  out  of  all  that  mine  \describe,  the  mine,  or  pit,  or 
seams],  and  to  convey  all  other  materials,  artiples  and  things,  which 
shall  be  thought  necessary  or  proper  for  carrying  on  the  said  mine ; 
and  for  the  purposes  aforesaid  to  use  and  employ  all  the  fixed 
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Habendum. 


Eeddendiun. 
Covenant  to 
aUoTT  grantor 
to  use  way. 


Mutual  ar- 
rangements. 


Injury. 


Costs  of  re- 
pair. 


Power  of 
distress. 


And  to  deter- 
mine grant 
on  breach  of 
covenant. 


Covenants  by 
grantor. 


engines,  rollers,  ropes,  macMneiy,  buildings  and  works  belonging  to 
tlie  said  railway,  Togbtheb,  with  all  and  singular  other  privileges, 
advantages  and  appurtenances  to  the  said  right  of  way  belonging 
or  appertaining.  To  hate  and  to  hold  the  said  licence,  right  and 
authority,  and  all  and  singular  other  the  premises  hereby  demised 
unto  the  said  {grantee),  his  executors,  administrators  and  assigns, 
from,  &c.,  for  the  full  term  of  twenty-one  years  thence  next  ensuing : 
Eendbeing  and  patikg  therefor,  &c.  [Reddendum  and  covenant 
for  payment  of  rent  as  in  the  last  Precedent'].  Airo  also  shaU  and 
will,  at  all  times  during  the  said  term  hereby  granted,  permit  and 
suffer  the  said  {grantor),  his  heirs  or  assigns,  and  all  other  persons 
duly  authorized  by  him.  or  them  or  his  late  father,  also  to  use  and 
enjoy  the  said  railway  for  any  similar  purposes  peaceably  and 
quietly,  and  with  as  little  disturbance  and  interruption  as  possible. 
AuD  shall  and  will  accordingly  enter  into  and  adopt  all  reasonable 
arrangements  which  shall  from  time  to  time  be  proposed  by  the 
said  {grantor),  his  heirs  or  assigns,  or  other  persons  aforesaid  in 
that  behalf.  Ajstd  also  shall  and  will,  at  all  times,  do  as  little 
injury  as  possible  to  the  said  railway  and  the  sides,  rails,  fences 
and  drains  thereof,  and  the  buildings,  works  and  other  property  be- 
longing thereto  or  enjoyed  in  connection  therewith.  Aino  shall  also, 
from  time  to  time  during  the  said  term,  except  during  the  last  year 
thereof,  contribute  his  and  their  just  proportion  of  all  such  reason- 
able costs  and  expenses  as  shall  be  required  to  be  incurred  for  the 
laj-ing  of  new  rails  or  the  necessary  repair,  support  and  order  of  the 
said  railway  hereby  authorized  to  be  used  and  employed  as  aforesaid, 
and  of  all  the  sides,  rails,  fences,  drains  and  walls  belonging  thereto, 
and  of  so  much  of  the  engines,  rollers,  ropes,  buildings,  machinery 
and  works  held  therewith  as  shall  be  used  and  enjoyed  by  the  said 
{grantee),  his  executors,  administrators  or  assigns,  in  common  with 
any  other  persons  whomsoever.  Peovided  always,  and  it  is  hereby 
agreed  and  declared,  that  in  case  and  so  often  as,  during  the  said 
term,  the  said  yearly  rent  or  sum  hereby  reserved  or  any  part 
thereof,  shall  remain  unpaid  for  the  space  of  twenty-one  days  next 
after  any  of  the  said  days  hereby  appointed  for  the  payment  thereof, 
then  it  shall  be  lawful  for  the  said  {grantor),  his  heirs  or  assigns,  to 
distrain  upon  any  part  of  the  said  railway  hereinbefore  descrilsed 
for  the  same  rent  and  all  arrears  thereof,  and  the  property  of  the 
said  {grantee),  his  executors,  administrators  or  assigns,  there  found 
to  take  and  carry  away,  as  landlords  are  authorized  to  do  for  rent  in 
arrear,  until  the  said  yearly  rent,  or  so  much  thereof  as  shall  be  due, 
and  all  costs  and  expenses  occasioned  by  the  non-payment  thereof, 
shall  be  fully  satisfied  and  paid.  Provided  always,  and  it  is  hereby 
further  agreed  and  declared,  that  in  case,  at  any  time  during  the 
said  term,  the  said  {grantee),  his  executors,  administrators  or  assigns, 
shall  neglect  or  refuse  to  perform  any  of  the  covenants  and  agree- 
ments hereinbefore  contained,  and  on  his  and  their  part' to' be 
respectively  observed,  then  it  shall  be  lawful,  upon  any  such  breach 
as  aforesaid,  for  the  said  {grantor),  his  heirs  and  assigns,  by  notice 
in  writing,  and  signed  by  him  or  them,  and  delivered  to  the  said 
{grantee),  his  executors,  administrators  or  assigns,  or  left  at  his  or 
their  usual  or  last  place  of  abode,  to  declare  that  these  presents  and 
the  right  and  liberty  hereby  granted  shall  thenceforth  determine, 
and  thereupon  these  presents  and  the  said  right  an,d  liberty  shall 
forthwith  become  absolutely  void  to  aU  intents  and  purposes 
whatsoever,  except  in  respect  of  any  prior  breach  of  the  covenants 
and  agreements  herein  contained. 

[Covenants  hy  the  grantor  for  title,  Sfc,  in  manner  aforesaid,  "ac- 
cording to  the  true  intent  and  meaning  of  these  presents,"  and  "without 
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any  unnecessary  interruption  or  disturbance  from  the  said  (grantor), 
his  heirs  or  assigns,  or  other  persons  whomsoever."^ 

Amd  Also   shall  and  will,    at  all  [times  during  the  said  term,  Good  repair, 
keep   and  preserve  the   said    rail-vray,   buildings,   fixed    engines, 
machinery,  roUers,  ropes  and  works  hereby  authorized  to  be  used 
and  enjoyed  in  common  as  aforesaid,  in  good  order,  repair  and 
condition,  and  in  all  respects  fit  for  the  purposes  of  the  rights  and 
liberties  hereby  granted  and  demised.     Ahd  also  shall  and  will,  at  Rates  and 
all  times  during  the  said  term,  pay  and  discharge  aU  taxes,  rates  taxes. 
and  impositions  whatsoever  to  Ido  charged  or  imposed  in  respect  of 
the  premises  hereby  demised  as  aforesaid.    In  witness,  &c. 


No.  36.   Wayleave, — Grant  of,  U  General  Trustees  of  Estate,  for 

Mineral  Purposes  only. 

This  Indenture,  made  the day  of  ,  187 — ,  Between 

A.  B.,  of ,  gentleman  (who  with  his  heirs  and  assigns  is  here- 
inafter designated  the  said  lessor),  of  the  one  part,  and  0.  D.,  E.  F. 

and  G.  H.,  of gentlemen,  the  present  trustees  acting  under  the 

will  of  T.  Z.,  deceased  (who  and  the  survivors  and  survivor  of  them, 
and  the  executors,  administrators  and  permitted  assigns  of  such  sur- 
vivor, or  other  the  trustees  or  trustee  for  the  time  being  of  the  will  of 
the  said  T.  Z.,  are  hereinafter  designated  the  said  lessees)  of  the  other 
part.     WITNESSETH  that  in  consideration  of  the  rents  hereinafter 
reserved,  and  the  covenants  and  agreements  on  the  part  of  the  said 
lessees  hereinafter  contained,  He,  the  said  lessor,  as  far  as  he  law-  Grant  of  right 
fully  can  or  may,  doth  hereby  grant,  demise  and  lease  unto  the  said  *°  conatraot 
lessees,  their  executors,  administrators  and  assigns,  full  and  free  ™*™^ar> 
liberty,  licence  and  authority  to  make   and  construct  upon  and 
through  the  [estate,  denning  same],  as  near  as  may  be  to  the  place 
and  places  shown  on  the  sketch  or  plan  annexed  to  these  presents, 
or  at  such  other  place  and  places  on  the  said  estate  as  may  hereafter 
be  mutually  agreed  upon,  a  regular  and  continuous  iron  tramway, 
either  with  a  single  or  double  line,  for  the  purpose  of  conveying 
ores,  minerals  and  mineral  substances  arising  out  of  or  produced 
from  the  E.  estate  (the  mines  under  which  are  at  present  leased  to 
the  W.    Company),  whether  by  underground  workings,    surface 
workings  or  open  quarries.  And  aiso  for  conveying  metals,  coal,  for  mineral 
timber,  iron,  stones  or  any  other  materials  for  all  purposes  con-  purposes, 
nected  with  the  working  of  the  said  mines  and  works  to  or  from  the 
E.  Railway,  and  to  unite  or  join  the  said  railway  or  tramway  with 
any  other  railway  or  tramway,  and  to  erect  any  houses,  buildings,  and  witli  in- 
sheds, '  steam  or  other  engines,  rollers,  walls,  fences,  mounds,  em-  cidental 
bankments,  gates,  bridges,  sewers,  gutters,  drains,  watercourses  or  "^ 
other  conveniences  which  may  be  deemed  necessary  or  proper  for 
the  formation,  management  and  repair  of  the  said  tramway.     And 
Also  full  and  free  liberty  to  make,  maintain  and  use  the  said  tram- 
way when  so  constructed  by  them  as  aforesaid,  and  any  modifica- 
tion and  alteration  of  the  same  which  may  hereafter  be  made,  with 
the  consent  in  writing  of  the  said  lessor.     And  also  full  and  free 
liberty  for  the  said  lessees  and  their  agents,  servants  and  workmen 
during  the  continuance  of  the  demise  hereby  created  to  do  all  things 
necessary  or  convenient  as  well  for  making  and  laying  the  said 
tramway,  as  for  repairing  and  upholding  the  same  when  occasion 
shaU  require.     And  aiso  full  and  free  wayleave  and  right  and  Bight  of  way- 
liberty  of  way  and  passage  for  the  said  lessees  and  aU  persons  leave  along 

B.  3  m         *^^^^y- 
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Grantees  to 
make  sufB.- 
oient  bridge 
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tion at  points 
crossing 
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verse to  the 
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of  further 
adverse  rights 
against  tram- 
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Habendum. 


Reservation 
of  uncertain  or 
tonnage  rent. 


having  authority  from  them  to  use  the  said  tramway,  and  to  go, 
pass  and  repass  along  the  same  for  all  purposes  connected  with  the 
working  of  the  mines  of  iron  ore,  minerals  and  mineral  substances 
arising  out  of  or  produced  from  the  said  E.  estate,  whether  by 
underground  workings,  surface  workings  or  open  quarries,  either 
on  foot  or  with  horses,  carts,  waggons,  trucks  and  other  carts  and 
carriages,  or  by  means  of  an  endless  chain,  or  by  locomotive  or 
other  engines.  Airo  Also  all  other  liberties  and  privileges  necessary 
or  convenient  for  making,  laying,  altering  repairing,  using  and  re- 
moving the  said  tramway  or  any  part  thereof.  Peoytded  always,  that 
in  the  construction  of  the  said  tramway  the  said  lessees  shall,  in  cross- 
ing or  passing  over  or  under  any  of  the  present  occupation  or  other 
roads  through  the  said  estate,  make  a  good  and  sufficient  communi- 
cation by  an  under  or  over  bridge  in  lieu  of  the  accommodation 
interfered  with,  and  iu  case  of  an  under  bridge  shall  leave  a  head- 
way sujffl.cient  for  the  passage  of  a  cartload  of  hay,  and  shall  and 
may  make  aU  necessary  roads  or  approaches  to  such  bridges.  Peo- 
vroUD  also  that  the  licence  hereby  granted  shall  apply  only  to  such 
rights  as  the  saidlessor  shall  himself  have  to  the  said  ocCUpationroads 
or  other  ways,  and  the  said  lessees  shall  themselves  arrange  with  any 
person  or  persons  having  rights  thereon,  and  indemnify  the  said 
lessor  from  any  claim  in  respect  thereof ;  Ebseeving,  nevertheless, 
unto  the  said  lessor  full  power  and  liberty  to  lay  and  make,  or  to 
grant  and  demise  to  any  persons  whomsoever  liberty  to  lay  and  make, 
any  railway,  tramway,  waggon  or  other  way  for  any  purposes  under, 
over,  across  and  intercepting  the  tramway  so  to  be  made  or  con- 
structed by  the  said  lessees  under  or  by  virtue  of  these  presents  or 
anything  herein  contained,  and  also  to  pass  and  repass  over,  under 
and  at  the  points  of  intersection  along  the  said  railway  or  tramway  so 
constructed,  but  so  that  such  last-mentioned  ways  do  not  prejudice  the 
tramway  to  be  constructed  by  virtue  of  these  presents  otherwise  than 
by  crossing  and  intersecting  the  same  where  necessary,  and  do  in 
crossing  occasion  as  little  interruption  to  the  use  by  the  said  lessees 
of  the  said  tramway  hereby  authorized  as  reasonably  may  be.  Am) 
in  case  it  shall  be  necessary  for  the  purposes  aforesaid  the  said 
lessee  shall  divert,  at  the  expense  of  the  persons  requiring  the  same, 
the  tramway  hereby  authorized  to  be  constructed  as  aforesaid.  Am) 
ALSO  eeseeving  unto  the  said  lessor,  his  tenants  or  farmers  liberty 
to  pass  and  repass  over,  across  or  under  the  said  tramway  hereby 
authorized  with  horses,  carts,  cattle,  waggons  or  other  things  at 
convenient  crossings  to  be  constructed  and  maintained,  by  the  said 
lessees,  they  impeding  the  use  of  the  said  tramway  by  the  said 
lessees,  their  executors,  administrators  and  assigns  as  little  as 
possible.  AiTD  also  eeseeying  unto  the  said  lessor  and  his  tenants 
all  rights,  liberties  and  powers  upon,  over,  under  or  ia  respect  of 
the  said  tramway  which  may  be  necessary  for  the  proper  and 
beneficial  workiag  of  the  mines  and  minerals  under  [other  specified 
portions  of  the  lessor's  estate]  either  as  to  surface  or  as  to  under- 
ground works,  it  beiag  hereby  declared  that  this  lease  is  subor- 
dinate to  the  rights  and  powers  of  the  said  lessor  and  his  tenants  to 
work  the  last-nientioned  mines  and  minerals.  To  have  and  to  hold 
aUthfe  said  rights  and  privileges  hereinbefore'  expressed  to  be  hereby 

demised  with  their  appurtenances  unto  the  said  lessees  from  the 

day  of  '" — -  187-^,  fot  the  term  of ■-  years  thence  next  ensuing, 

but  determinable  as  hereinafter  mentioned.  Yielding  and  paying 
therefor  unto  the  said  lessor  during  the  continuance  of  the  demise 
hereby  created  in  respect  of  all  iron  ore,  or  any  other  mineral  sub- 
stance, matter,  material  or  thing  which  may  be  carried  or  conveyed 
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by  the  said  lessees  over  or  along  the  said  tramway,  or  wMch  may 

he  gotten  or  ohtained  out  of  the  said  E.  estate  after  the  said 

day  of 187 — ,  howsoever  the  same  may  he  carried  or  disposed 

of,  the  wayleave  rent  or  sum.  of  [one  penny]  per  imperial  ton  pro- 
vided the  said  tramway  shall  be  made  on  the  west  side  of  the  present 
dwelling-house  of  the  said  lessor ;  but  in  case  the  said  tramway  shall 
be  made  on  the  east  side  of  the  said  dwelling-house  of  the  said 
lessor,  then  and  in  such  case  the  said  lessees  shall  pay  to  the  said 
lessor  the  wayleave  rent  or  sum  of  [one  penny  halfpenny]  per  ton 
imperial,  in  Heu  of  the  rent  of  \one  penny]  per  ton  hereinbefore 
mentioned.  And  all  sucli  wayleave  rent  shall  be  paid  and  payable 
by  two  half-yearly  payments  in  each  year,  that  is  to  say,  on  the 

— —  and in  each  year,  the  first  payment  of  such  rent  to  be 

made  on  the  day  of  which  will  be  in  the  year  187 — . 

PsoYiDED  AiWATS,  and  it  is  hereby  agreed  and  declared  by  and  Right  of  dis- 
between  the  said  parties  to  these  presents,  that  if  and  whenever  the  ^^^  ^°^  ^°'^- 
said'  yearly  rents  hereinbefore  reserved  or  any  part  thereof  shall  be  P*7™™*  ™ 
in  arrear  and  unpaid  foT  [28]  days  next  after  the  time  when  the 
Same '  shall  become  due  and  ought  to  be  paid  as  aforesaid,  it  shall 
be  lawful  for  the  said  lessor  to  distrain  all  or  any  of  the  engines, 
waggons,  trucks,  carts  or  other  carriages  found  on  the  said  tramway 
or  any  part  thereof,  whether  situate  in  the  lands  and  premises  herein- 
before' described  or  any  other  place,  and  to  deal  with  such  distress 
or  distresses  in  such  manner  as  a  landlord  distraining  for  rent 
reserved  upon  a  lease  of  land  is  by  law  authorized  to  do,  and  by 
means  thereof  to  recover  payment  of  all  arrears  of  the  said  rents 
and  all  expenses  attending  such  distress  or  distresses,  or  otherwise 
occasioned  by  such  non-payment  of  rent.     And  the  said  lessees  do  Covenant  to 
hereby  for  themselves,  their  heirs,  executors,   administrators  and  P^y  "^^nts  and 
assigiis  jointly  and  severally  covenant  with  the  said  lessor  that  they  *^^^^- 
the  said  lessees  shall  and  will  during  the  continuance  of  the  demise 
hereby  created  pay  unto  the  said  lessor  the  several  rents  hereinbefore 
reserved  and  made  payable  on  the  days  and  times  and  in  manner 
aforesaid  clear  of  aU  deductions  (landlord's  property  tax  only  ex- 
cepted), AND  Also  will  during  the  said  term  (except  as  aforesaid)  pay 
all  existing 'and  future  taxes,  rates,  assessments  and  outgoings  of 
every  description  for  the  time  being  payable  by  either  landlord  or 
tenant  in  respect'  of  the  said  premises,  and  also  for  the  purpose  of  Aoooimts. 
correctly  ascertaining  the  amount  of  the  iron  ore,  or  any  other 
mineral,  miaeral  substance,  matter,  material  or  thing  which  niay  be 
carried  or  conveyed  over  or  along  the  said  tramway,  or  gotten  or 
obta,in.ed  out  of  or  from  the  said  E.  estate,  shall  and  will  keep  full 
and  true  books  of  account  containing  such  particulars,. and  shall  and  Inspection. 
will  permit  and  suffer  the  said  lessor  or  any  person  or  persons  autho- 
rized by  him  to  examine  such  books,  and  to  take  copies  thereof  and 

extracts  therefrom;  and  shall  and  will  on  the  — —  day  of and 

'■'  day'  of in  each  jesx  furnish  to  the  said  lessor  a  full  and  true 

aeeouht  of  aU  such  iron  ore,  or  any  other  mineral,  mineral  substance, 
matter,  material  or  thing  as  may  be  carried  or  conveyed  along  the 
said  tramway,  or  obtained  from  the  said  estate  during  the  preceding 
six  months,  and  Also  shall  and  wOl  Construct  the  bridges  under  or  Construction 
over  the  said  occupation  or  other  roads  as  hereinbefore  mentioned,  of  bridges. 
ANd  Also  shall  and  will  fence  off  and  protect  the  said  tramway  where  Fencing, 
necessary,  and  make  fliU,  satisfaction  and  reparation  to  the  tenants 
or  farmers  of  the  said  estate  or  other  person  or  persons  for  all  injury 
or  damage  to  crops  or  herbage  which  they  may  sustain  by  reason  of 
the  construction  of  the  said  tramway,  or  which  they  may  sustain  in 
consequence  of  their  horses,  cattle,  sheep  or  pigs  getting  injured 

3  M  2 
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ment. 


Lessor's 
power  to  de-- 
termine  lease. 


ttereoa  or  otherwise,  and  shall  and  will  indemnify  the  said  lessor 
and  his  and  their  estate  and  effects  therefrom  and  from  aU_  claims 
and  demands  in  respect  thereof,  or  from  any  other  claims  or 
demands  which  may  be  made  by  the  said  tenants  or  farmers,  or 
by  persons  having,  or  claiming  to  have,  rights  over  the  said  occu- 
pation or  other  roads,  or  by  any  other  person  or  persons  on  account 
of  any  iniury,  annoyance,  inconvenience,  matter  or  thing  which  he 
or  they  may  allege  to  be  occasioned  by  reason  of  the  exercise  of  the 
powers  and  privileges  hereby  granted,  and  from  all  actions,  suits, 
accounts,  claims  and  demands  in  respect  thereof.  And  will  make 
and  keep  convenient  gates,  openings  and  crossings  on  the  said 
tramway  for  the  said  lessor,  or  his  tenants  and  farmers  of  the  said 
estate,  to  pass  and  repass  across  the  same,  with  horses,  cattle,  carts 
and  carriages,  and  wiU  make  and  keep  in  good  repair  and  condition 
sujERcient  drains,  cuts  or  ditches  to  take  off  and  carry  away  all 
surface  and  drainage  water  which  may  run  from  the  said  tramway, 
and  also  repair  and  replace  any  drains  of  the  said  lessor  which  may 
have  been  in  any  way  interfered  with  by  the  said  tramway.  And 
shall  and  wiUrebmld  and  reinstate  any  buildings  on  the  said  estate 
which  may  be  destroyed  or  damaged  in  the  construction  or  user  of 
the  said  tramway,  or  of  any  works  connected  therewith.  And  also. 
shaU.  and  wiU  pay  to  the  said  lessor  compensation  at  the  rate  of 

£ an  acre  for  aU  land  which  shall  be  taken  up,  used  or  occupied 

by  them  in  the  construction  of  the  said  tramway,  or  of  any  works 
connected  therewith,  such  compensation  to  be  paid  immediately  on 
the  said  land  being  taken  up  and  occupied,  and  at  the  expiration  of 
the  said  demise  shall  and  will  take  up,  remove  and  carry  away  the 
rails,  wood-sleepers,  earth,  stone,  and  other  materials  comprising  the 
said  tramway,  and  remove,  dig,  fill  up,  throw  dowTi  and  level  aU 
embankments,  cuts,  ditches  and  trenches  raised  and  made  for  the 
use  of  the  said  tramway,  or  made  or  constructed  by  reason  of  or 
under  the  liberties  hereby  granted,  and  generally  with  all  con- 
venient speed  return  the  same  to  the  condition  in  which  it  was 
before  the  said  railway  or  tram.way  was  commenced  and  constructed, 
or  as  near  thereto  as  circumstances  will  permit.  And  at  the  expi- 
ration of  the  said  term  peaceably  deliver  up  to  the  said  lessor  the 
said  premises  in  such  state  and  condition  as  shall  be  consistent  with 
the  due  performance  of  the  several  covenants  and  conditions  herein- 
before contained.  And  shall  and  will,  during  the  continuance  of 
this  demise,  use  their  best  endeavours  to  prevent  unauthorized 
persons  trespassing  upon  the  said  tramway,  and  put  up  notice 
boards  showing  it  to  be  a  private  road.  And  the  said  lessor  doth 
hereby  covenant  with  the  said  lessees  that  they  the  said  lessees, 
paying  the  rents  and  observing  the  several  covenants  and  agree- 
ments on  their  part  hereinbefore  contained,  may  peaceably  hold 
and  enjoy  the  said  premises  during  the  term  hereby  granted 
without  any  interruption  or  disturbance  by  him  the  said  lessor,  or 
any  person  or  persons  claiming  under  him.  Provided  aiways,  and 
these  presents  are  upon  the  express  condition,  that  if  and  whenever 
any  part  of  the  said  rents  hereby  reserved  shall  be  in  arrear  and 
unpaid  for  the  space  of  40  days  next  after  the  same  shall  have 
become  due,  and  ought  to  be  paid  as  aforesaid,  or  if  and  whenever 
the  said  lessees,  their  executors,  administrators  or  assigns  shall 
become  bankruptor  insolvent,  or  make  any  assignment  to  or  com- 
position with  their  creditors,  or  if  and  whenever  there  shall  be  a 
breach  of  any  of  the  covenants  hereinbefore  contained,  and  on  the 
part  of  the  lessees,  their  executors,  administrators  and  assigns,  to 
be  paid,  done  and  perfoi-med,  or  in  case  the  said  lessees  shall  not 
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construct  the  said  railway  or  tramway  for  three  years  from  the  date 
of  the  commencement  of  this  demise,  the  said  lessor  or  other  the 
persons  represented  by  him  as  aforesaid,  may  give  to  the  said 
lessees,  or  leave  at  the  said  mines  at  E.,  a  notice  in  writing  declaring 
that  the  teira  hereby  granted  is  determined,  and  thereupon  such 
term  shall  absolutely  determine,  except  as  to  the  remedy  of  the 
said  lessor  or  other  the  persons  represented  by  him  as  aforesaid 
against  the  said  lessees,  their  executors,  administrators,  or  assigns 
for  any  breach  or  non-performance  of  the  covenants  and  agreements 
on  their  part  hereinbefore  contained.  Provided  always,  and  it  is  Lessees' 
hereby  agreed  between  the  said  parties  that  if  the  said  lessees  shall  power  to  de- 
be  desirous  of  determining  this  demise  at  the  expiration  of  the  Pennine  lease, 
seventh  or  fourteenth  year  of  the  said  term,  they  shall  be  at  liberty 
to  do  so  on  giving  to  the  said  lessor  six  calendar  months'  previous 
notice  in  writing  of  their  intention,  and  at  the  expiration  of  such 
nbtice  this  grant  and  demise  shall  absolutely  cease  and  determine, 
save  in  respect  of  any  remedies  of  the  said  lessor  for  non-payment 
of  rent,  or  for  breach  or  non-performance  of  the  covenants  herein 
contained.  Amd  it  is  hereby  declared  and  agreed  by  and  Arbitration 
between  the  said  parties  that  if  and  whenever  any  dispute  and  clause, 
question  shall  arise  between  the  lessor  and  the  lessees,  or  any  of 
them,  touching  these  presents,  or  the  construction  thereof,  or  the 
rights,  duties  and  liabilities  of  either  party  in  connection  with  the 
premises,  the  matter  in  difference  shall  be  referred  to  two  arbitrators 
or  their  umpire,  pursuant  to  and  so  as  with  regard  to  the  mode 
and  consequence  of  the  reference,  and  in  all  other  respects  to 
conform  to  the  provisions  in  that  behalf  contained  in  the  Common 
Law  Procedure  Act,  1854,  or  any  then  subsisting  statutory  modifi- 
cation thereof  or  substitute  therefor.    In  witness,  &c. 


No.  37.   Wayleam, — Extensio-n  of  preceding  Grant  to  general 
Purposes. 

This  Indenture,  made  the day  of ,  18 — ,  Between  the 

/  above  \  i  above  \ 

\  within  >  mentioned  lessor  of  the  one  part,  and  the  \  withiu  > 

(  before  )  _         (  before ) 

mentioned  lessees  of  the  other  part.    Whereas,  iu  pursuance  of 

i  above 
the  liberty,  power,  licence  and  authority  given  by  the  |  within 

(  before 
written  indenture,  a  single  Hne  of  iron  tramway  has  been  made  and 
constructed,  and  is  now  being  used  for  the  purposes  therein  men-  Beoital  of 
tioned,  and  the  lessees,  being  desirous  of  using  for  general  purposes  grant  for 
the  said  single  line  of  tramway  or  any  double  Hne  which  they  may  ™™eral  pur- 
construct  in  pursuance   of   the  power   granted  to  them  by  the  and  of'desire 
i  above  \  _       to  extend 

{  within  )  written  indenture,  have  requested  the  lessor  to  waive  grant  to 
(  before  )  .(  above  )  general  pur- 

the  restriction  contained  in  the  |  withia  >  written  indenture,  con-  P™^^- 

(  before  ) 
fining  the  use  of  the  tramway  thereby  authorized  to  purposes  con- 
nected with  the  said  E.  estate,  and  the  said  lessor  has  consented  to 
such  proposition  on  the  terms  and  conditions  hereinafter  mentioned 
and  set  forth.   Now  this  indenture  witnesseth,  that  in  considera-  Testatum. 
tion  of  the  rents  hereinafter  reserved,  and  the  covenants  and  agree- 
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Eeservation 
of  rents  by 
reference. 


ments  on  the  part  of  the  lessees  hereinafter  contained,  the  lessor 
DOTH  hereby  grant  and  confirm  unto  the  lessees,  their  executors, 
administrators  and  assigns,  liberty  to  make  and  construct  a  double 

(  above  \ 
line  of  tramway  as  mentioned  in  the  <  within  >  written  indenture, 

(  before  ) 
and  to  use  the  said  single  line  already  made  and  constructed,  and 
also  any  double  line  of  tramway  which  may  hereafter  be  constructed, 

(  above  \ 
not  only  for  the  purposes  mentioned  in  the  |  within  >  writteii  in- 

(  before  ) 
denture,  but  also  for  the  purpose  of  conveying  all  such   ores, 
minerals,  metals,  coals,  timber,  iron,  stones  or  mineral  substances 

(above  \ 
within  >  mentioned  E.  estate, 
before  ) 
{  above  \ 
and  such  other  materials  as  in  the  |  within  >  written  indenture  are 

(  before  ) 
mentioned,  and  also  for  the  purpose  of  conveying  along  or  to  or 
from  any  part  of  the  said  tramway  now  constructed  and  used,  or 
any  double  tramway  which  may  hereafter  be  constructed  and  made 

!  above  \ 
within  >  written  indenture,  aU  mineral  sub- 
before  ) 
stances,  chattels,  effects  and  things  whatsoever.  And  also  full  and 
free  wayleave  and  right  and  liberty  of  way  and  passage  for  the  said 
lessees,  and  all  persons  having  authority  from  them  to  use  the  said 
tramway  now  constructed  and  used,  or  any  double  tramway  which 
may  hereafter  be  constructed  and  "made  as  mentioned  in  the 
above  \ 

within  >  written  indentxire,  and  to  go,  pass  and  repass  along  the 
before  ) '  (  above  \ 

same,  not  only  for  the  purposes  in  the  <  within  >  written  indenture 

(  before  ) 
mentioned,  but  for  all  purposes  whatsoever,  and  that  either  on  foot 
or  with  horses,  carts,  waggons,  trucks  and  other  carriages,  or  by 
means  of   an   endless  chain,  or  by  locomotive   or   other  engine. 
To&ETHEB  with  aU  such  other  liberties  and  privileges  in  connection 

!  above  \ 
within  > 
before  ) 
written  indenture  are  expressed  concerning  the  liberties  thereby 
granted.     Reserving,  nevertheless,  such  rights  and  privileges  as 

(  above  ] 
in  the  |  within  >  written  indenture  are  mentioned.     To  HOiiD  the 

(  before  ) 
said  rights  and  privileges  hereinbefore  expressed  to  be  hereby 
granted  unto  the  said  lessees  for  the  remainder  now  to  come  of  the 
above  '\ 

within  >  mentioned  term  of  [^twenty-one]  years,  determinable  as 
before  ) 

I  above  \ 

in  the  <  within  >  vmtten  indenture  is  mentioned.    Yielding  and 
(  before  )  (  above  \ 

PAYING,  nevertheless,  such  rents  and  royalties  as  in  the  I  within  > 

(  liefore  ) 
written  lease  are  mentioned,  it  being  the  intention  of  these  presents 
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(  above  \ 
that  the  |  within  >  written  indenture  and  the  grant  and  demise 

(  before  j 
thereby  made,  should  be  read  and  construed  in  such  and  the  same 
manner  as  if  the  wayleave,  rights,  liberties  and  easements  thereby 
granted  had  been  panted  for  the  conveyance  to  and  fro  of  all 
mineral  substances,  chattels,  effects  and  things  whatsoever,  and  had 
not  been  confined  to  the  conveyance  of  ores,  minerals,  metals,  coals, 
timber,  iron,  stone  or  mineral  substances  arising  out  of  or  procured 

{  above 
from  the  said  E.  estate,  or  such  other  materials  as  iu  the  <  within 

(  l^efore  ^ 

written  indenture  are  mentioned.    Am)  the  said  lessees  do  hereby.  Covenant  to 
for  themselves,  their  heirs,  executors,  administrators  and  assigns,  pay  rents  and 
joiatly  and  severally  covenant  with  the  said  lessor  that  they  the  observe  oove- 
said  lessees  shall  pay  such  rents  and  perform  such  covenants  in  ''^*^- 
respect  of  the  liberties  hereinbefore  expressed  to  be  hereby  granted 

(above  \ 
within  >  written  indenture  are  reserved  and  contained 
before  ) 
in  respect  of  the  Uberties  thereby  expressed  to  be  granted,  and  in 
such  and  the  same  manner^  as  if  the  covenants  therein  contained 
were  herein  repeated  mutatis  mutandis.   Ajto  the  lessor  doth  hereby  Quiet  enjoy- 
covenant  with  the  lessees  that  the  said  lessees  paying  the  rents  and  ment. 
observing  the  several  covenants  and  agreements  on  their  part  herein- 

!  above  \ 
within  >  written  indenture  contained,  may  peace- 
before  ) 
ably  hold  and  enjoy  the  said  premises  during  the  term  hereby,  or 

I  above  \ 
by  the  <  within  >  written  indenture,  granted,  without  any  intemip- 

(  before  ) 
tion  or  disturbance  by  the  lessor  or  any  person  or  persons  claiming 
under  him.    Is  wititess,  &c. 


No.  38.   Wayleave, — Assignment  of,  to  effective  Lessee  under 
General  Trustees. 

This  iNDENimiE  made  the day  of ,  187 — ,  Between  the 

I  above  \ 

I  within  I  mentioned  0.  D.,  E.  F.  and  Q.  H.  of  the  one  part,  and 

I  before  ) 

L.  M., gentleman,  of  the  other  part.  Wheeeas  by  an  indenture  Eecitals  of 

of  lease,  dated  the day  of ,  187 — ,  and  expressed  to  be  made  demise  of 

between  the  said  C.  D.,  E.  F.  and  G.  H.  of  the  one  part,  and  the  ^^g^^'u^t 
said  L.  M.  of  the  other  part,  the  said  0.  D.,  E.  P.  and  G.  H.  demised  devolution  of 
the  mines  of  iron-ore  and  ironstone  within  and  under  an  estate  situate  demise ; 
at  E.  and  W.,  in  the  county  of  — ^— ,  unto  the  said  L.  M.  and  one 
0.  P.,  their  executors,  administrators,  and  assigns  for  the  term  of 

[twenty-one]  years  from  the day  of  ,  determinable  as  in 

the  said  indenture  now  in  recital  is  mentioned,  and  subject  to  the 
rents,  covenants  and  conditions  therein  contained  and  on  the  part 
of  the  lessees  to  be  paid,  observed,  and  performed.    And  whereas  and  of  grant 

by  an  indenture,  dated  the  -^^^  day  of- ,  and  made  between  the  of  -wayleaves 

said  0.  P.  of  the. one  part,  and  the_ said. L.  M.  of  the  other  part,  the  t^f^es 
said  0.  P.  assigned  to  the  said  L.  M.,  his  executors,  administrators 
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Habendum. 


Further 
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and  assigns  for  the  then  residue  of  the  said  term  of  [twenty-one] 
years,  ail  the  share  and  interest  of  him  the  said  0.  P.  under  the 
hereinbefore  recited  indenture  of  lease,  and  of  and  in  the  niines  of 
iron-ore  and  ironstone  and  hereditaments  granted  and  demised  by 
the  same  indenture  of  lease.    Ajto  whereas  the  wayleaves,  rights, 

/  above  \ 
liberties  and  easements  granted  by  the  |  within  >  written  indentures, 

(  before  ) 


dated  respectively  the 


day  of  • 


and  the 


■  day  of  ■ 


Covenants  to 
pay  rents  and 
taxes. 


were  granted  to  the  said  0.  D.,  E.  F.  and  G.  H.,  their  executors, 
administrators  and  assigns  as  agents  for  the  lessees  or  lessee  for  the 
time  being  of  the  said  mines,  and  it  has  been  agreed  that  such 
assignment  should  be  made  thereof  as  is  hereinafter  contained. 
Now  THIS  Indentube  WITNESSETH  that  for  effectuating  the  said 
agreement  and  in  consideration  of  the  premises,  they  the  said 
C.  D.,  E.  P.  and  G.  H.  do  and  each  of  them  doth  hereby  grant 
and  assign  unto  the  said  L.  M.,  his  executors,  administrators  and 
assigns,  all  and  singular  the  wayleaves,  rights,  liberties,  ease- 
ments and  premises,  comprised  in  and  expressed  to  be  granted  and 

I  above  \ 
demised  by  the  j  within  \  written  indentures,  dated  respectively  the 

(  before  ) 
day  of ^  and  the day  of ,  together  with  the  appur- 
tenances, Ajid  also  the  said  indentures.  To  hate  and  to  hold  all 
the  said  wayleaves,  rights,  liberties,  easements  and  premises  here- 
inbefore expressed  to  be  hereby  assigned  with  their  appurtenances 
unto  the  said  L.  M.,  his  executors,  administrators  and  assigns  hence- 
forth-for  the  residue  now  to  come  and  unexpired  of  the  terms  of 

!  above  \ 
within  > 
before  ) 
written  indentures,  subject  to  the  provisoes  and  reservations,  and  to 
the  payment  of  the  rent  and  the  performance  and  observance  of  the 
covenants  and  conditions  in  the  said  indentures  reserved  and  con- 
tained, and  on  the  lessees  part  to  be  paid,  performed  and  observed. 
AiTD  each  of  them  the  said  0.  D.,  E.  P.  and  G.  H.  doth  hereby  for 
himself,  his  heirs,  executors  and  administrators  covenant  with  the 
said  L.  M.,  his  executors,  administrators  and  assigns  that  they  the 
said  C.  D.,  E.  P.  and  G.  H.,  and  each  of  them,  their  and  each  of 
their  executors  and  administrators,  and  every  person  having  or  law- 
fully or  equitably  claiming  any  estate,  right,  title  or  interest  in  or 
to  the  said  premises  or  any  of  them,  will  at  all  times  during  the  said 
term  for  which  the  sam.e  premises  are  hereinbefore  expressed  to  be 
assigned,  at  the  cost  of  the  said  L.  M.,  his  executors,  administrators 
or  assigns,  execute  and  do  every  such  lawful  assurance  and  thing 
for  the  further  or  more  perfectly  assuring  all  or  any  of  the  said 
premises  unto  the  said  L.  M.,  his  executors,  administrators  and 
assigns  for  the  then  residue  of  the  same  term  as  by  him  or  them 
shall  be  reasonably  required.  And  the  said  L.  M.  doth  hereby  for 
himself,  his  heirs,  executors,  administrators  and  assigns  covenant 
with  the  said  0.  D.,  E.  P.  and  G.  H.,  their  executors  and  adminis- 
trators that  he  the  said  L.  M.,  his  executors,  administrators  and 
assigns  will  pay  the  rent  by  the  said  annexed  indentures  reserved, 
and  observe  and  perform  all  and  every  the  covenants  and  conditions 
in  the  same  indentures  contained,  and  on  the  part  of  the  lessees, 
their  executors,  administrators  or  assigns  to  be  observed  or  per- 
formed, and  keep  the  said  C.  D.,  E.  P.,  and  G.  H.  and  every  of 
them,  their  and  every  of  their  heirs,  executors,  administrators  and 


WAYLEAVE,    EXTENSION    OF    (ADJOINING   PROPERTY).      '  905 

assigns  indemnified  against  all  actions,  suits,  proceedings,  costs, 
damages,  claims  and  demands  wMcli  may  be  incurred  or  sustained 
by  reason  of  the  non-payment  of  the  said  rents  or  any  part  thereof, 
or  the  breach  non-observance  or  non-performance  of  the  said  cove- 
nants and  conditions  or  any  of  them.  Pbovidbd  always,  and  it  Proviso  for 
is  hereby  agreed  and  declared  by  and  between  the  said  parties  cesser. 

hereto,  that  in  the  event  of  the  said  lease  of  the day  of 

hereinbefore  recited  being  determined  by  notice  or  any  other  means 

{  above  \ 
prior  to  the  expiration  of  the  term  granted  by  the  <  within  >  written 

(  before  ) 

indenture  of  the day  of ,  the  said  C.  D.,  E.  P.  and  Q.  H., 

or  the  survivor  of  them,  or  the  executors,  administrators  or  assigns 
of  such  survivor,  shall  be  at  liberty  to  determine  this  assignment, 
either  contemporaneously  with  or  within  six  calendar  months  after 
the  determination  of  the  said  recited  lease,  by  giving  to  the  said 
L.  M.,  his  executors,  administrators  or  assigns  [twenty-eiffht]  days' 
notice  in  writing  of  their  intention  to  determine  this  assignment, 
and  upon  taking  at  a  valuation  the  tramway  which  may  have  been 

I  above 
constructed  in  pursuance  of  the  powers  granted  by  the  I  within 

(  before 

written  indenture,  and  the  plant  and  fixed  and  movable  machinery  Taking  tram- 
connected  and  used  therewith,  and  such  valuation  in  case  of  dif-  way  and 
ference  shall  be  referred  to  two  arbitrators  or  their  umpire,  pur-  pl^t^t  a 
suant  to  and  so  as  with  regard  to  the  mode  and  consequence  of  the  ^*  ^^  ^°"' 
reference  and  in  all  other  respects  to  conform  to  the  provisions  in' 
that  behalf  contained  in  the  Common  Law  Procedure  Act,  1854, 
or  any  then  subsisting  statutory  modification  thereof  or  substitute 
therefor.     And  the  said  L.  M.,  his  executors,  administrators  and 

I  above  \ 
assigns  shaU  reassign  the   said  |  within  |  written  indenture,   and 

(  before  ) 
all  the  powers  and  privileges  thereby  granted,  unto  the  said  0.  D., 
E.  F.,  and  Gr.  H.,  their  executors,  administrators  and  assigns,  for 
aU  the  residue  of  the  term  in  these  presents  mentioned  which  may 
be  then  subsisting.     And  the  said  L.  M.  doth  hereby  for  himself, 
his  heirs,    executors   and   administrators   covenant  with  the  said 
0.  D.,  E.  E.  and  G.  H.,  their  executors,  administrators  and  assigns,  Covenant  to 
that  he,  the  said  L.  M.,  his  executors,  administrators  and  assigns  execute  re- 
wiU.  in  any  of  the  events  aforesaid  execute  such  reassignment  as  assignment. 
hereinbefore  mentioned.    In  witnbss,  &c. 


No.  39.   Wayleave, — Extension  of,  to  adjoining  Mineral  Property 
held  by  same  Lessee,  under  a  different  Landlord. 

This  iNDBNTrEE,  made  the day  of ,  18 — ,  Between  A. 

and  B.  of  the  one  part,  and  0.  of  the  other  part.    Whereas  by  an  Recitals  of 
indenture  dated,  &c.,  all  the  mines  and  veins  of  iron  ore  and  iron-  grantee's 
stone  lying  within  or  under  those  [parcels'],  being  the  lands  delineated  "iterest  m 
on  the  plan  attached  to  these  presents  and  therein  coloured  pink,  ^g^,  ggt^^g 
and  belonging  to  the  said  A.  and  B.,  were  demised  unto  the  said  and  under 
0.,  &c.  for  the  term  of  twenty-one  years  from,  &c.,  determinable,  second  estate ; 
&c.,  subject,  &c.    Am)  whekbas  the  said  C.  is  also  possessed  for  a 
term  of  years   [expiring,   ^c,    hut   in  certain   events   sooner   deter- 
minable'] of  the  mines  of  iron  ore  or  ironstone  withiai  or  under 
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And  of  the 
oonneotion 
between  the 
mineral  pro- 
perties; 


And  of  the 
convemeuce 
of  connecting 
the  workings. 


Testatum. 


Demise. 


Parcels. 


Habendum. 


certain  other  lands  abutting  in  part  on  tlie  first-mentioned  lands 
and  in  part  delineated  on  tlie  said  plan  and  therein  coloured  green 
and  belonging  to  one  D.  Am)  whereas  for  the  purpose  of  working 
the  mines  under  the.  said  first>-nientioned  lands  (hereinafter  called 
the  X.  mines)  the  said  C.  hath  sunk  a  shaft  and  made  divers  work- 
ings in  or  under  the  said  first-mentioned  lands,  in  one  of  which 
workings  at  a  point  in  the  said  plan  marked  E.  the  said  0.  has 
erected  a  steam-engine  for  the  purpose  of  drawing  and  winding  the 
ore  out  of  a  certain  dip  working,  the  position  of  which  is  indicated 
on  the  said  plan  by  the  letter  F.  Amd  whereas  the  said  0.  hath 
carried  a  drift  from  the  said  point  marked  E.  nearly  up  to  the 
common  boundary  of  the  said  X.  mines  and  the  said  mines  of  the 
said  D.  at  the  point  marked  G.  in  the  said  plan.  Akd  whebbas 
for  the  purpose  of  improving  the  ventilation  and  drainage  of  the 
said  X.  mines,  and  in  order  te  give  greater  security  to  the  miners 
employed  in  working  the  same,  the  said  0.  hath  proposed  to  carry 
a  drift  from  the  said  point  G.  beyond  the  boundary  of'  the  said 
first-mentioned  lands  and  through  or  under  the  said  lands  of  the 
said  D.  in  the  direction  on  the  said  plan;  marked  B  1  B  2  to  the 
point  B  2  in  the  existing  workings  of  the  said  mines  of  the  said  D. 
and  having  communication  with  a  certain  shaft  known  as  Pit  No.  4, 
through  or  by  means  of  which  the  same  mines  or  part  thereof  are 
now  worked,  and  the  said  0.  hath  proposed  to  the  said  A.  and  B.  as 
such  owners  as  aforesaid  that  in  consideration  of  the  advantages  to 
arise  to  the  said  X.  mines  from  such  proposed  works  as  aforesaid, 
he  the  said  C.  should  be  allowed  the  privilege  of  drawing  and 
raising  through  the  workings  and  shaft  of  the  last-mentioned  mines 
all  or  any  iron  ore  or  waste  which  may  be  worked  or  gotten  by  him 
the  said  0.  in  the  said  mines  of  the  said  D.  at  such  rents  as  herein- 
after mentioned.  Now  this  Indenttjee  witnessbth:,  that  in  order 
to  facilitate  the  carrying  ruto  effect  of  such  proposal,  and  in  con- 
sideration of  the  rents  hereinafter  reserved,  and  of  the  covenants, 
conditions  and  agreements  hereinafter  contained,  and  on  the  part  of 
the  said  0.,  his  executors,  administrators  or  assigns  to  be  observed 
or  performed,  they  the  said  A.  and  B.  do  hereby  demise  unto  the 
said  C,  his  executors,  administrators  and  assigns,  fuU.  and  free 
wayleave  and  right  and  liberty  of  way  and  passage  in,  through, 
over  and  along  the  workings  and  shaft  of  the  said  X.  mines,  and 
also  of  the  surface  roads  and  ways  connected  with  the  same  and 
forming  part  of  or  appurtenant  to  the  said  first-mentioned  lands  for 
the  purpose  of  leading,  carrying,  raising  to  the  surface  and  carrying 
away  and  disposing  of,  by  the  aid  of  engines,  horses,  waggons  and 
other  carriages,  axl  and  every  the  iron  ore  and  minerals  of  the  said 
C,  his  executors,  administrators  and  assigns,  to  be  raised  or  gotten 
from  the  mines  of  iron  ore  and  ironstone  now  possessed  by  the  said 
0.  within  or  under  the  said  lands  of  the  said  D.,  And  also  for  the 
purpose  of  leading,  conveying,  fixing  and  removing  of  all  and 
every  the  mining  utensils,  machinery,  timbers,  and  other  materials, 
matters  and  things  whatsoever  which  may.  be  requisite  or  conve- 
nient for  the  working  of  the  said  mines  of  iron  ore  and  ironstone 
within  or  under  the  said  last-mentioned  lands,  and  all  and  singular 
other  liberties,  privileges,  authorities,  conveniences  and  appurte- 
nances whatsoever  needful  or  necessary  in  or  about  the  making  of 
the  said  proposed  drift,  or  for  the  purpose  of  using  the  hereby 
demised  premises  for  the  purposes  aforesaid.  To  have  and  to 
HOLD  the  said  wayleave  or  right  of  way,  liberties,  privileges  and 
authorities,  and  ail  and  singular  other  the  premises  hereinbefore 
expressed  to  be  hereby  demised,  unto  the  said  C,  his  executors. 
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administrators  and  assigns,  for  the  term  of years,  to  be  com- 
puted from  the day  of thence  next  ensuing.     Yielding  Eeservation 

AND  PATiNa  thenceforth  unto  the  said  A.  and  B.,  their  heirs  and  of  dead  or 

assigns,  the  yearly  fixed  rent  of  £ in  respect  of  3,000  tons  of  ^^^  ^^'"■'^ ' 

twenty-one  hundredTfeight  of  iron  ore  or  ironstone  to  be  gotten  out 
of  the  said  mines  of  the  said  D.  and  raised  through  any  shaft  or 
shafts  on  the  said  first-mentioned  lands,  whether  such  quantity  of 
3,000  tons  shall  be  yearly  raised  through  such  shaft  or  shafts  as  last 
aforesaid  or  not,  the  said  rent  to  be  paid  by  equal  half-yearly  pay- 
ments on  the  —. —  day  of and  the day  of  — ■ —  in  each 

year.    And  also  yielding  and  paying,  ia.  the  event  of  the  said 
term  being  determined  in  any  manner  otherwise  than  dn  one  or 
other  of  the  two  last-mentioned  days,  a  proportionate  part  of  the 
said  fixed  rent  for  the  current  half-year  up  to  the  date  of  the  deter- 
mination of  the  said  term.    And  also  yielding  and,  paying  unto  and  of  ton- 
the  said  A.  and  B.,  their  heirs  and  assigns,  oyer  and  above  the  said  '^^S^  <""  ™i- 
fixed  rent  of  £ — -  the  further  rent  of  — s.  ~d.  for  every  ton  of  '=^'^^™  '■^''*- 
twenty-one  hundredweight  of  iron  ore,  ironstone,  minerals,  or  other 
products  of  the  said  mines  of  the  said  D.  which  shall  during  the 
said  term  be  raised  through  any  shaft  or  shafts  in.  the  said,  firsts 
mentioned  lands  over  and  above  the  said  .yearly  quantity  of  3,000 

tons,  the  said  rent  of to  be  paid  at  the  respective  tunes  at 

which  the  tonnage  rent  or  rents  reserved  by  the  firstly  hereinbefore 
recited  indenture  are  payable  for  all  such  quantities' Of  iron  ore, 
minerals  and  other  such  products  as  aforesaid  (over  and  above  the 
quantity  aforesaid)  as  shall  have  been  raised  through  any  such 
shafts  as  aforesaid  in  the  year  next  preceding  such  day  of  pay- 
ment. Provided  always,  and  it  is  hereby  agreed  and  declared.  Proviso  for 
that  if  from  any  cause  the  term  by  the  .last-mentioned  inden-  cesser. 
ture  granted  in  the  hereditaments  expressed  to  be  thereby  demised 

shall  cease  or  determine  before  the  day  of  ,  then  and 

in  such,  case  and  so  soon  as  the  same  shall  happen  the  term 
hereiabefore   expressed  to   be  hereby   granted   shall   thenceforth 
cease  and  determine.     Pkovided  .Always,  and  it  is  hereby  agreed  Making  up 
and  declared  that  if  the   said  C,   his  executors,   administrators  short -work- 
er assigns  shall   not   in  any  year  raise   through  any  shaft  or  ■™^^" 
shafts  in  the  said  first-mentioned  lands  the  said  quantity  of  3,000 
tons  of  iron-ore,  miaerals  and  other  such  products  as  aforesaid 
of  the  said  mines  of  the  said  D.,  then  and  whenever  any  such  de- 
ficiency shall  happen,  the  said  C,  his  executors,  administrators  or 
.assigns,  may  in  any  following  year  or  years  of  the  said  term  raise 
through  any  such  shaft  or  shafts  as  last  aforesaid,  such  number  of 
tons  of  iron-stone  and  other  products  of  the  same  mines  (over  and 
above  the  said  yearly  number  of  3,000  tons)  as  the  respective  number 
of  tons  raised  tltfough  such  shaft  or  shafts  in  the  preceding  years 
shall  have  been  so  deficient  as  aforesaid  without  paying  any  rent 

for  the  same  beyond  the  aforesaid  fixed  rent  of  £ .     Peovided 

neveetheless  that  no  excess  or  over-carrying  in  any  preceding  year 

or  years  of  the  said  term  shall  come  in  aid  or  supply  the  deficiency 

or  short  carryings  in  any  following  year   or   years.     Provided  Incorporation 

ALWAYS  and  it  is  hereby  declared  that  the  said  A.  and  B.,  their  heirs  °^  powers  of 

and  assigns,  in  addition  to  the  other  remedies  to  which  they  may  be  it?  e '^ 

entitled  by  virtue  of  these  presents,  shall  have  or  be  entitled  to  such  thereto. 

or  the  like  remedies  for  seeuidng  •  and  enf ording  payment  of  the 

rents  hereby  reserved  when  in  arrear,  and  shall  have  such  or  the 

like  means  for  ascertaining  from  time  to  time  and  of  recording  the 

amoimt  of  tonnage  upon  which  such  rent  shall  be  payable,  as  2  the 

same  had  been  tonnage  rent  reserved  by  the  said  firstly  herein- 
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Covenant  to 
make  the 
commimica- 
tion  between 
the  two  es- 
tates ; 


And  to  main- 
tain same 
when  made ; 


And  to  pay 
rent; 


And  to  work 
efficiently  ; 


And  to  per- 
mit inspec- 
tion. 


And  to  fur- 
nish plans 
of  workings ; 


before  recited  indenture,  and  ttereby  made  payable  at  tbe  time  at 
■which,  the  same  is  hereby  made  payable.  Airo  that  aU  rights  and 
remedies  by  the  same  indenture  given  to  the  said  A.  and  B.,  their 
heirs  and  assigns,  in  respect  of  or  against  any  iron-ore,  iron-stone, 
plant,  utensils,  materials  and  effects  belonging  to  him  or  them  which 
may  be  found  in  or  upon  any  part  of  the  premises  comprised  in  the 
same  indenture  or  ia  the  said  first-mentioned  lands  shaU  be  applic- 
able to  all  such  iron-ore,  iron-stone,  plant,  utensils,  materials  and 
effects  as  may  hereafter  be  so  found,  whether  the  same  shall  have 
been  raised  from  or  belong  to  or  be  appropriated  or  destined  for 
the  said  X.  mines  or  the  said  mines  of  the  said  D.  Axd  the  said 
0.  DOTH  hereby  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  covenant  with  the  said  A.  and  B.,  their  heirs  and  assigns, 
that  he,  the  said  C,  his  executors,' administrators  or  assigns,  will, 
with  all  convenient  speed  after  the  execution  of  these  presents,  make 
a  communication  between  the  said  X.  mines  and  the  said  Pit  No.  4 
of  the  mines  of  the  said  D.  by  means  of  a  drift  driven  in  the  direc- 
tion indicated  by  the  double  dotted  lines  B  1,  B  2,  in  the  plan  here- 
unto annexed,  and  wiU  at  aU  times  during  the  term  hereby  created, 
or  during  so  much  thereof  as  the  said  C,  his  executors,  adminis- 
trators or  assigns,  shall  be  tenant  or  tenants  of  the  said  mines  of 
the  said  D.,  keep  open  such  communications  and  do  aU  such  other 
acts  as  may  be  necessary  or  expedient  in  order  to  render  the  said 
drift  and  th*e  said  Pit  No.  4  as  efficient  as  possible  for  the  purpose 
of  draining  and  ventilating  the  said  X.  mines.  And  also  that  he, 
the  said  C,  his  executors,  administrators  or  assigns,  will,  during 
the  term  hereby  created,  pay  or  cause  to  be  paid  unto  the  said 
A.  and  B.,  their  heirs  and  assigns,  the  said  rent  hereinbefore  re- 
served at  the  times  and  in  manner  hereinbefore  appointed  for  pay- 
ment thereof  without  any  deduction.  Ajsd  that  he,  the  said  C,  Ms 
executors,  administrators  and  assigns,  will  not  at  any  time  exercise 
the  rights  or  privileges  hereby  coi2erred  upon  him  or  them  in  such 
a  manner  as  to  interfere  with  or  impede  the  proper  and  efficient  work- 
ing of  the  said  X.  mines  or  the  mode  appointed  by  the  said  firstly 
hereinbefore  recited  indenture  for  ascertaining  and  recording  the 
quantities  of  iron-ore  or  iron-stone  which  shall  be  worked  or  gotten 
from  the  same.  And  shall  at  all  reasonable  times  during  the  term 
hereby  created  or  such  part  thereof  as  the  said  C,  his  executors, 
administrators  or  assigns,  shall  continue  tenant  or  tenants  of  the 
said  mines  of  the  said  D.  permit  the  said  A.  and  B.,  their  heirs  and 
assigns,  to  enter  into  and  under  the  lands  of  the  said  D.  to  examine, 
the  state  and  condition  of  the  said  Pit  No.  4,  and  the  workings  con- 
nected therewith,  and  to  make  all  such  admeasurements  and  dial- 
lings as  the  said  A.  and  B.,  their  heirs  or  assigns  shall  think  proper, 
and  to  take  any  workmen  employed  in  or  about  the  working  of  the 
said  X.  mines  or  of  the  said  mines  of  the  said  D.  to  assist  in  making 
such  measurements  and  diallings,  and  during  the  period  aforesaid  to 
inspect  the  books  and  accounts  and  plans  of  the  said  mines  of  the  said 
D.  so  far  as  may  be  necessary  or  convenient  for  ascertaining  the 
amount  of  iron-ore  and  iron-stone  which  shall  be  raised  or  gotten 
from  the  parts  of  the  said  last-mentioned  mines,  the  workings  of 
which  shall  be  in  communication  with  the  workings  of  the  said  X. 
mines,  and  the  mode  in  which  the  same  was  disposed  of,  and  to 
take  extracts  from  the  same  books,  accounts  and  plans.  And  shall, 
with  all  convenient  speed,  furnish  to  the  said  A.  and  B.,  their  heirs 
and  assigns,  fuU  and  correct  plans  and  admeasurements  of  all  such 
of  the  workings  of  the  said  mines  of  the  said  D.  which  shall  be  in 
communication  with  the  said  X.  mines,  so  as  to  show  the  connection 
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of  such,  workings  with  the  said  Pit  No.  4.    And  shall  pay  compen-  And  to  pay 
sationtothe  said  A.  andB.,  their  heirs  and  assigns,  for  any  damage  compensation 
that  may  accrue  to  the  said  X.  mines,  or  to  the  said  first-mentioned  ^°^  damage, 
lands  or  the  owners  thereof,  or  the  roads  or  -w^ys  thereupon,  by 
reason  of  the  exercise  of  the  rights  or  privileges  hereby  demised. 
Provided  always,  and  these  presents  are  upon  this  express  con-  Power  to 
dition,  that  if  and  whenever  any  part  of  the  rent  hereby  reserved  determine 
shall  be  in  arrear  for  40  days,  whether  the  same  shall  have  been  tenancy, 
legally  demanded  or  not,  or  if  and  whenever  there  shall  be  a  breach 
of  any  of  the  several  covenants  and  agreements  by  the  said  lessee, 
his  heirs,  executors,  administrators  or  assigns  herein  contained,  the 
said  A.  and  B.,  their  heirs  and  assigns,  may  give  to  the  said  0.,  his 
executors,  administrators  or  assigns,  a  notice  in  writing  declaring 
that  the  said  term  hereby  created  is  determined,  and  thereupon  the 
same  term  shall  absolutely  determine.    Provided  always,  and  it  Saving  of  all 
is  hereby  declared,  that  nothing  herein  contained  shall  be  deemed  "glits  under 
to  prejudice  or  afEect,  or  in  any  manner  to  suspend,  control  or  f^g^^ 
interfere  with,  any  rights  or  remedies  to  which  in  case  this  in- 
denture had  not  been  made  the  said  A.  and  B.,  their  heirs  or  assigns, 
or  other  the  owners  or  owner  for  the  time  being  of  the  said  first- 
mentioned  lands,  would  have  been  entitled  to  by  reason  of  the  said 
firstly  hereinbefore  recited  indenture,  or  of  the  breach  or  non- 
performance   of    any  of    the  covenants    in  the    same  indenture 
contained  and  on  the  part  of  the  lessee  to  be  performed.?    Provided  Arbitration 
ALWAYS,  and  it  is  hereby  declared,  that  if  any  dispute  shall  arise  clause  by 
between  the  parties  to  these  presents,  or  those  claiming  under  them,  reference. 
by  reason  of  or  relatiiig  to  any  thing  herein  contained,  or  arising 
out  of  the  provisions  hereof,  the  same  shall  be  referred  to  arbitra- 
tion in  such  and  the  same  manner  as  if  the  subject  of  such  dispute 
had  been  a  matter  which  the  said  firstly  hereiubefore  recited  in- 
denture had  directed  to  be  referred  to  arbitration,  and  the  decision 
of  the  arbitrators,  or  of  their  umpire,  in  relation  thereto  shall  take 
effect  accordingly.    In  witnibss,  &e. 


No.  40.  Licence  to  stream  for  Tin.     \_Cornwall.'] 

This  Indenture,  made  the  day  of  18 — ,  Between  Parties. 

A.  B.,  &c.   (hereinafter  called  the  lessor),  of  the  one  part,  and 
0.   D.,    &c.    (hereinafter    called   the   lessee),    of    the   other  part, 
WITNESSETH  that,  in  consideration  of  the  render  and  royalty  herein-  Testatum, 
after  reserved,  and  of  the  covenants  by  the  lessee  hereinafter  con- 
taiined,  the  lessor  doth  hereby  demise  and  grant  unto  the  lessee.  Parcels, 
his  executors,  administrators  and  assigns,  licence  and  liberty  to  enter  Licence  to 

upon  the  lands  belongiag  to  the  lessor  in  the  parish  of ,  in  the  '^°'^^  ^^' 

county  of  ,  bounded  by  the  following  limits,  that  is  to  say  itreamtin- 

[here  set  out  the  boundaries],  and  there  to  stream,  search  for  and 
work  the  beds  or  deposits  of  stream  tin,  or  the  barrows  or  halvans 

containing  tin,  to  the  depth  of fathoms,  but  no  deeper,  and  to 

wash,  dress,  make  merchantable,  sell  and  dispose  of  the  tin,  tin 
ore  and  tin  stuff  thereby  obtained,  and  to  do  aU  acts  necessary  or 
convenient  for  the  purpose^  but  nevertheless  not  so  as  to  interfere  but  not  so  as 
with  the  works  or  plant  of  any  other  mine  or  workings  within  the  to  interfere 
limits  aforesaid,  not  being  exclusively  stream  tin  workings,  which  "^^^  °^^^ 
either  now  are,  or  at  any  time  during  the  term  hereby  granted,  ^^^"gg. 
may  be,  iu  existence  or  in  the  course  of  operation.     To  have  and  „  ,     ,  ' 
TO  HOLD  the  premises  hereinbefore  expressed  to  be  hereby  demised 
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Keddendum 
of  propor- 
tionate part 
of  the  tin. 


lessee,  Ids   executors, 
years  from  the 


administrators   and 
day  of 18 — . 


Proviso  for 
re-entry. 


(2)  And  not 
to  grant 
licences  to 
stream  for  tin 
■within  the 
limits  afore- 
said. 

Power  for 
lessor  to 
determine  the 
lease  for  the 
purpose  of 
granting 
leases  of 
mines,  &c., 
not  being 
solely  for  the 
purpose  of 
streaming  for 
tin. 


and   granted  unto  the 

assigns  fqr  the  term  of  -         _^ 

EElirDBRiNG  therefor  unto  the  lessor,  his  heirs  and  assigns,  during 

the  said  term,  at  the  times  and  ia  manner  hereinafter  mentioned, 

one  equal part  of  the  monies  for  which  the  said  tin,  tin  ore 

and  tin  stuff  obtained  by  virtue  of  these  presents,  after  the  same 
shall  have  been  dressed  and  made  merchantable,  shall  be  sold. 
The  said  render  and  royalty  to  be  made  and  paid  clear  of  aU 
deductions.  . 

Power  of  distress. 

Covenants  by  the  lessee : — 

1.  To  work  the  mine  effectually. 

2.  To  dress  on  the  lands  the  tin,  &C.  gotten. 

3.  To  give  notice  to  lessor  before  removal. 

4.  To  deliver  render  in  sj)ecie,'  unless  required  by  lessor  to  sell. 

5.  But,  if  required  to  sell,  to  do  so  before  removal. 

6.  To  give  notice  of  time  and  place  of  sale. 

7.  And  permit  lessor  to  take  samples. 
,  8.  And  give  a  return  of  prices. 

9.  And  withitt days  after  sale  to  pay  royalty. 

10.  To  pay  taxes. 

11.  To  keep  books  of  account. 

12:  To  indemnify  lessor  against  damages  caused  by  working. 

13.  Not  to  assign  or  underlet  without  licence. 

14.  And  to  deliver  up  the  premises  at  the  end  of  the  term. 
PaoviDED  ALWAYS,  and  these  presents  are  upon  this  express  con- 
dition, that  if  and  whenever  any  part  of  the  said  tin,  tin  ore,  and 
tin  stuff  so  to  be  rendered  as  aforesaid,  or  of  the  said  royalty,  shall  be 

undelivered  or  in  arrear  for days,  whether  the  same  shall  have 

been  legally  demanded  or  not,  or  if  and  whenever  there  shall  be  a 
breaich  of  a;ny  of  the  covenants  by  the  lessee  herein  contained,  the 
lessor,  his  heirs  and  assigns  may  re-enter  upon  any  part  of  the 
workings  under  the  liberties  hereby  granted  in  the  name  of  the 
whole,  or  may  give  to  the  lessee;  his  executors,  administrators  or 
assigns,  or  leave  at  his  or  their  last  known  j^Iace  of  abode  in 
England  a  notice  in  writing  in  that  behaH  signed  by  the  lessor,  Ms 
heirs  or  assigns,  or  his  or  their  agent  or  toller,  and  thereupon  in 

any  of  the  said  cases  the  said  term  of years  shall  absolutely 

determine. 

Covenants  by  the  lessor  : — 

1.  For  quiet  eiijoyment. 

2.  And, Also  that  the  lessor,  his  heirs  or  assigns,  will   not 

during  the  said  term  hiinself,  or  themselves,  search  for  or 

work,  or  grant  aiiy  lease  or  licence  to  search  for  or  work 

the  beds  or  deposits  of  stream  tin  upon,  in  and  under  the 

said  lands  within  the  limits  aforesaid,  except  ia  conjunction 

or  connection  with  a  lease  or  licence  to  work  any  other 

inines  or  minerals. 

Peovidbd  always,  and  it  is  hereby  agjreed  that,  if  the  lessor,  his 

heirs  or  assigns  shall  be  desiy ouS  of  granting  a  lease  of,  or  licence 

to  work,  the  mines  and  minerals  in  and  .under  the  said  lands  within 

the  limits  aforesaid  otherwise  than  Ipy  streaming  for  tin,  tin  ore 

and  tin  stuff,  and  for  that  purpose  of  determining  the  said  term  at 

any  time  before  the  expiration,  thereof,  and  of  such  desire  shall 

give  to  the  lessee,  his   executors,  administrators  or  assigns  — — 

calendar  months'  notice  in  writing,  signed  by  the  lessor,  his  heirs 

or  assigns,  or  his  or  their  agent  or  toller,  then  and  in  such  case,  at 

the  expiration  of  the  time  named  in  such  notice,  the  term  of 
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years  hereby  granted  shall  absolutely  datermine,  but  the  lessor,  his 
heirs  or  assigns,  shall  make  reasonable  compensation  to  the  lessee, 
his  executors,  administrators  or  assigns  for  the  value,  at  the  expi- 
ration of  such  notice,'pf  the  labour  and  materials  expended  by  him 
or  them  in  the  -workings  then  being  carried  on  under  these  presents, 
and  for  his  or  their  interest  in  the  premises  for  the  then  residue  of 

the  said  term  of years,  the  amount  of  such  compensation  to  be 

determined  by  two  arbitrators,  or  their  imipire,  pursuant  to  and  so 
as  -with  regard  to  the  mode  and  consequences  of  the  reference,  and 
in  aJl  other  respects,  to  conform  to  the  provisions  in  that  behalf 
contained  in  the  Common  Law  Procedure  Act,  1854,  or  any  then 
subsisting   statutory  modification    thereof  or  substitute  therefor. 

In  "WITNESS,  &c. 


Nq.  41.  Way  leave, — Grant  of,  mth  right  to  construct  a  Railway 
connecting  Colliery  Works  with  Branch  of  principal 
Railivay  in  District,     \_8outh  Wales.'] 

This  iNDEfrTtruE,  made  between  A.  B.  and  C.  D.  (hereinafter  with 
their  executors,  &c.  called  the  lessors)  of  the  one  part,  and  E.  P. 
(hereinafter  with  his  executors,  &c.  called  the  lessee)  of  the  other 
part,  WITNESSETH,  that  in  pursuance,  &c.,  and  in  consideration,  &o., 
they  the  said  lessors  (trustees  having  special  statutory  powers  of 
managing  mineral  estate),  do  hereby  appoint  and  also  grant  and 
demise  unto  the  said  lessee. 

All  that  wayleave  or  right  of  bringing  or  carrying  the  coal  and  Parcels, 
other  minerals  and  substances,  and  flie  materials  into  which  the 
same  or  any  of  them  may  be  converted-  or  manufactured  as  shall  be 
won,  gotten  and  worked  by  the  sq-id  lessee  in  and  from  all  the 
collieries  and  mines  of  which  they  are  [or  are  about  to  become] 
lessees,  situate,  adjoining  or  under  Or  near,  to  the  X.  farm,  situate, 
&c.,  to  the  X.  branch  of  the  X.  Y.  Z.  railway,  and  also  the  wayleave 
or  right  of  bringing  and  ;  carrying  to,  or  from  the  said  collieries  and 
mines  all  such  plant,  machinery,  materials,  articles  and  things 
as  may  from  time  to  time  be  required  by  the  said  lessee  for  the 
purposes  aforesaid  to  make,  eonstructj  fix  or  place,i  use  and  main- 
tain a  railroad  with  rails  and  sleepers  and  other  conveniences,  and 

a  single  or  double  line  of  rails  of -the gauge  to  work  properly 

in  connection  with  the  said  X.  branch  of  the  said  X.  T.  Z.  railway 
with  locomotives  or  :  other  engines,  trains,  trucks  and  other  carriages 
over  and  along  the  surface  of  the  said  X.  farm  from  the  point 

marked.  — ■ —  to  the  point  marked in.  and  upon  the  plan 

drawn  in  the  margin  of  these  pre3entS'  iby  a  road  or  way  not 

exceeding- feet  in  -width,  but  so  that  the  same  shall  not 

interrupt  or  unnecessarily  interfere  -with  any  existing  tramway  or 
road  or  mode  of  communication  in,  through  or  over  the  said  X. 
farm.  ~  .        .     ,     , 

And  also -with  full  liberty  and  authpii,ty  for  the  said  lessee,,  his 
servants  and  workmen,  to  enter  into  and  upon  the  lands  over  which 
the'right  intended  to  be  hereby  granted  is  to  be  exercised  for  the 
purposes  of  this  present  demise,  and,  to  make  and  maintain  the  rail- 
ways and  works  hereby  authorized,  or  any  other  works  poimected 
there-with  and  necessary  for  making  and  using  the  same  in  a  usual 
and  accustomed  manner.    And  al^o  -with  liberty  to  do  all  such  other 
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acts,  matters  or  tlungs  as  may  he  found  necessary  or  expedient  for 
the  complete  and  proper  use  and  enjoyment  of  the  said  wayleave 
expressed  to  be  hereby  granted,  and  the  construction,  laying  down 
and  maintenance  of  the  said  railroad  according  to  the  true  intent  of 
these  presents,  the  said  lessee,  in  exercise  of  the  liberty,  power  and 
authority  hereby  given  and  granted  as  aforesaid,  doing  as  little 
damage  and  injury  as  is  possible  consistently  with  the  full  exercise 
and  enjoyment  of  the  right  and  power  hereby  granted  to  the  lands 
over  which  such  right  is  to  be  exercised,  or  any  biiildings  in  or 
upon  such  lands,  and  making  compensation  as  hereinafter  mentioned 
for  any  damage  or  injury  which  maybe  so  done,  and  also  in  no  way 
interf  eriug  with  or  obstructiag  the  exercise  of  any  mining  rights 
or  powers  in  or  under  the  same  lands  or  any  part  thereof. 

Exceptions.  Excepting  ajsd  always  reserving  unto  the  said  lessors  and  their 

tenants,  workmen  and  others  authorized  by  them,  free  liberty 
and  authority  with  engines,  horses,  waggons,  trucks  and  other 
carriages  to  pass  and  go  along  the  said  line  and  railroad  to  be 
used  and  constructed  imder  the  powers  hereby  granted  at  such  times 
as  they  respectively  shall  think  proper  for  any  purpose  for  their 
respective  own  benefit  and  enjoyment,  or  the  purposes  of  any  of 
the  adjoining  property  or  of  the  said  lands  over  which  the  power  or 
authority  hereby  granted  is  to  be  exercised,  but  doing  as  little 
injury  and  causing  as  little  obstruction  as  possible  to  the  property 
or  works  of  the  said  lessee  under  or  by  virtue  of  these  presents. 
And  Also  like  Hberiy  and  authority  to  cross,  but  not  so  as  to 
unnecessarily  obstruct  or  interfere  with  the  proper  and  convenient 
use  and  working  of  it  and  the  other  works  of  the  lessee,  the  said 
line  and  railroad  to  be  used  and  constructed  as  aforesaid  by  means 
of  railroads  or  other  roads,  bridges  or  ways  to  be  constructed  by 
any  such  persons  to  whom  the  present  reservation  is  made  on  the 
same  level  with  or  under  or  over  the  said  proposed  line  and  rail- 
road, or  to  effect  any  junction  or  junctions  with  the  said  railroad  at 
such  point  or  points  and  at  such  time  or  times  and  as  often  ■-as  they 
respectively  shall  think  fit.  And  axso  like  liberty  and  authority  to 
exercise  and  enjoy  all  mining  rights  and  powers  to  get  minerals  and 
substances  from  or  under  the  same  lands,  but  thereby  interfering 
as  little  as  may  be  with  the  exercise  of  the  rights  and  privileges 
expressed  to  be  hereby  granted,  and  making  fair  compensation  for 
the  damage  thereby  done  to  the  works  of  the  said  lessee. 

Habendum.  To  HAVE,  HOLD,  &c.  the  said  liberties,  &c.  and  premises  hereby 

demised  unto  the  said  lessee,  &c.  for  the  term  of  years,  to  be 

computed  from  the day  of  . 

Eents.  Yielding  aud  paying  therefor  as  and  by  way  of  wayleave  rent 

or  royalty  the  sum.  of  pence  for  every  quantity  of  2,520  lbs.  of 

coal  or  other  minerals,  materials  or  substances  whatsoever  (except 
as  next  hereinafter  mentioned)  which  shaR  be  carried  by  virtue  of 
the  wayleave  hereby  granted  over,  upon  or  along  the  said  raOroad 
hereby  authorized  to  be  made  or  any  part  thereof,  or  over  the  said 
X.  farm,  under  the  powers  hereby  granted  as  aforesaid,  during  the 
whole  continuance  of  the  term  hereby  granted.  But  it  is  hereby 
expressly  declared  and  agreed,  that  so  long  as  the  said  lessee  [owner 
for  the  time  leing  of  a  certain  specified  indenture  of  lease  of  minerals 
from  same  lessors']  shall  continue  to  be  the  owner  of  the  term  hereby 
created  no  tonnage,  wayleave  rent  or  royalty  shall  be  paya"ble 
under  these  presents  for  or  in  respect  of  the  passage  of  any  coal, 
minerals  or  materials  that  shall  be  worked  and  got  from  or  under 
any  lands  of  the  said  lessors,  nor  for  or  in  respect  of  the  passage  of 
any  other  coal,  minerals  or  materials  in  respect  whereof  a  wayleave 
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rent  is  made  payable  imder  or  by  virtue  of  tlie  said  indenture  of 
lease. 

Reservation  of  dead  or  certain  rent,  payable  quarterly,  free  from 
deductions  (except  landlord's  property  tax). 

Tonnage  rent  only  payable  for  any  baU-year,  wben  it  w'ould  ex- 
ceed the  dead  rentf or  that  half-year,  and  onlyia  respect  of  such  excess. 

Power  to  lessee  to  determine  lease  at  end  of  seven,  fourteen  or 
twenty-one  years,  or' subsequent  coniplete  period  of  seven  years, 
giving  twelve  months'  notice. 

Power  for  lessors  to  check  lessee's  accounts. 

Power  to  remove  tram-plates,  &c.  at  end  of  term  or  within  three 
months  thereafter,  unless  and  so  far  as  lessors  do  not  purchase  same, 
and  lessors  may  deduct  out  of  purchase-money  any  arrears  of  rent,  &o. 

Covenants  by  lessee  [as  in  other  forms].  ■ 

Power  of  distress. 

Proviso  for  re-entry. 

Covenant  by  lessors  [os  in  the  other  forms]. 

Provided  ALSO,  and  it  is  hereby  further  agreed  and  declared,  that  Proviso  for 
in  case  any  dispute  or  disputes  shaU.  at  any  time  or  times  during  the  ^tlement  of 
continuance  of  the  term  hereby  granted  arise  between  the  said  lessee  i[,etween 
on  the  one  hand,  and  any  other  tenant  or  tenants  of  the  said  lessors  grantees  and 
on  the  other  hand,  toucMng  any  rights  or  privileges  hereby  granted  other  tenants 
or  any  other  rights  or  privileges  which  the  said  lessee  may  have  or  5**  ^^^^ 
be  entitled  to  in  joint  use  and  enjoyment,  togetiier  with  any  such  ''^^^ors. 
other  tenant  or  tenants,  then  and  in  every  such  case  such  dispute  or 
di3putes  shall  be  submitted  to  the  judgment  and  arbitration  of  the 
mineral  agent  for  the  time  being  of  the  said  lessors,  and  the  decision 
or  award  of  such  agent  shall  be  absolutely  binding  and  conclusive 
on  aU  parties  to  such  dispute. 

Arbitration  clause  [as  in  other  forms'}. 


No.  42.  Clauses  in  Mining  Lease  for  Improvement  of  Raiheay 
'  hy  Lessee  and  his  suhseqmnt  Use  thereof,  with  further 
Clauses  for  Lessors'  Extension  of  Same  and  connection 
thereof  with  principal  Railway  of  District,  and  sub- 
stituted Arrangement  in  that  Event  for  Lessee's  Use 
thereof.     [South  Wales.] 
Peovidbd  Aiso,  and  it  is  hereby  further  agreed  and  declared,  that  Lessee  to 
the  said  lessee  shaU.  and  will  forth-s^th,  or  as  soon  as  conveniently  raUway  into 
may  be  hereafter,  convert  the  present  gauge  of  the  railway  called  ^  wider 

the  X.  Common  old  railway  into  a  gauge  of feet, inches,  gauge,  and 

and  also  put  such  railway  into  thorough  repair  to  the,  satisfaction  put  and  keep 
of  the  said  lessors,  and  that  when  and  after  such  conversion  and  ?aniein  re- 
repair  shall  have  been  so  effected  the  said  lessee  shall  a,nd  will  have  P^^^  f°ee^^^ 
full  power  and  authority  during  the  continuance  of  the  term  hereby  from  rent, 
granted,  determinable  as  hereinafter  mentioned,  to  use  such  railway 
in  connection  with  the  said  demised  premises  for  his  and  their  own 
benefitj,  and  also  for  thei  benefit  of  the  said  lessors  and  their  tenants 
and  others  authorized  by  them  in  that  behalf,  the  said  lessee  paying 
therefor  no  rent  or  royalty  but  using  the  same  in  a  fair  and  proper 
manner,  and  with  reference  to  such  use  thereof  as  aforesaid,  and:  at 
his  own  expense  keeping  such  railway  in  good  repair  as  aforesaid. 

And,  further,,  that  the  said  lessee  shall  and  wQl  so  use,  or  permit  Lessee  to  take 
and  sufiter  to  be  used,  such'  railway  as  aforesaid  for  the  carriage  of  speoitted  rates 

T,.  3    N 
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for  traffic 
other  than  Ms 
own. 


Lessors'  may- 
extend  rail- 
■way  and  con- 
nect same 
■with  prin- 
cipal railway, 
and  lessee  to 
have  nmning' 
powers  on 
same,  paying 
percentage  on 
outlay. 


Lessors  may 
grant  run- 
ning powers 
to  any  public 
railway,  and 
lessee  dis- 
charged from 
carrying 
other  traffic, 
and  from 
duty  to  re- 
pair, lessee 
paying  road 
rate. 


Such  running 
powers  not  to 
impede  lessee. 


traffic  otter  ttan  his  own,  at  the  rates  f oUowing ;  that  is  to  say, — ^for 

any  quantity  helongiag  to  the  same  persons  or  person  under tons 

in  any  one  day, pence  per  ton,  and  for  any  such  quantity  amount- 
ing to tons,  and  not  amounting  to tons  m  any  one  day, 

pence  per  ton,  and  for  any  such  quantity  amoimting  to tons 

or  Tipwards  in  any  one  day, pence  per  ton,  each  ton  to  consist 

of  2,400  Ihs.,  and  such  rates  to  include  all  shuntings,  sorting  of 
■waggons,  and  putting  them  into  their  respective  sidings,  and  all 
other  services  usually  rendered  on  the  Hke  occasions  by  the  X.Y.  Z. 
EaUway  Company  [heing  the  principal  railway  company  in  the  dis- 
trict] to  the  collieries  in  connection  ■with  their  railway  in  that  dis- 
trict, and  the  traffic  hereby  pro^vdded  for  to  be  worked  under  similar 
regulations  to  those  of  such  last-mentioned  railway,  as  far  as  may 
be  and  circumstances  ■will  permit.  Airo  in  case  of  any  dispute  under 
this  present  clause  the  same  shall  be  settled  by  arbitration  as  herein- 
after provided. 

Pbo^vtded  AiiSO,  that  if  the  said  lessors  shall  at  any  time  during 
the  term  hereby  granted,  extend  the  said  X.  Common  old  railway 

from  its terminus  to  its  poiat  of  jtmction  ■with  the  intended 

X.  branch  of  the  said  X.  T.  Z.  railway,  and  shall  improve  the  said 
X.  Common  railway,  so  as  to  render  the  same  fit  for  use  by  the  said 
X.  Y.  Z.  or  any  other  public  railway  company,  then  and  iu  such 
case  the  said  lessee'  shall  at  his  expense  have  usual  running  powers 
granted  to  him  for  the  conveyance  of  his  own  traffic  over  such  ex- 
tension, paying  for  the  same  as  rent  under  these  presents  after  the 

rate  of  £ per  cent,  per  annum  upon  the  money  expended  iu  or 

about  the  work  of  such  extension  and  the  improvement  of  the  said 
old  railway,  and  shall  also  solely  keep  both  the  said  railways  ia 
good  repair  duriug  the  use  of  such  powers. 

Peo"vtded  AiwATS,  that  the  said  lessors  shall  have  fuU  power  at 
anj-  time,  upon  gi^ving  to  the  said  lessee  or  lea^wng  for  him  upon  the 
demised  premises  three  calendar  months'  pre^vious  notice,  to  grant  to 
the  said  X.  Y.  Z.  railway  company  or  any  other  public  company 
running  powers  over  the  said  old  railway  and  the  extension  thereof 
or  either  of  them,  and  if  the  lessors  shall  do  so  then  and  thenceforth 
the  right  or  obligation  of  the  said  lessee  to  carry  over  the  said 
old  railway  any  traffic  other  than  his  o^wn  shall  cease  and  determine, 

and  thenceforth  he  shall  cease  to  pay  such  £ per  cent,  as  last 

aforesaid  or  do  such  repairs,  and  in  lieu  thereof  the  said  lessors 
shall  keep  the  said  railways  iu  repair,  and  the  said  lessee  shall  pay 
for  the  use  by  him  of  such  old  railway  and  extension  respectively  a 

road-rate  per  mile  of penny  for  every  such  ton  of  traffic  as 

aforesaid  carried  thereon  by  him,  and  such  rate  shall  be  considered 
as  rent  under  these  presents,  and  shall  be  recoverable  and  recovered 
accordingly,  but  so  nevertheless  that  the  running  powers  to  be 
granted  as  aforesaid  shaU.  be  granted  and  exercised  so  as  to  impede 
as  little  as  may  be  the  powers  hereby  granted  to  the  said  lessee  for 
the  conveyance  of  Ms  o^wn  traffic  over  the  said  railways  respectively. 


Eeoital  of 
mortgage. 


No.  43.  Lease  of  Ground  for  Constructidn  of  a  Railway^ — Mort- 
gagee and  Mortgagor  heing  Lessors. 

Tms  luiiENTTniE  made,  &e.,  bet"ween  {mortgagee)  of  the  first  part, 
{mortgagor)  of  the  second  part,  and  {lessee)  of  the  third  part: 
Whebeas  by  an  iudenture  dated,'  &c.,  the  pieces  or  parcels  of 
ground  hereinafter  described,  and  intended  to  be  hereby  demised, 
were  (together  ■with  se'veral  other  hereditaments)  conveyed  and 
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assured  to  the  use  of  the  said  {mortgagee),  Ms  heirs  and  assigns, 
subject  to  a  proviso  for , redemption  on  payment  to  the  said  [mort- 
gagee),  his   executors,    administrators  or  assigns,   of  the  sum  of 
5,000/.,  and  interest,  upon  the  12th  day  of  November  next  ensuing. 
AuD  -WEEEEAS  the  said  pieces  or  parcels  of  ground  are  intended  to 
form  and  be  used  as  a  railway  for  the  several  purposes  hereinafter 
mentioned,  and  the  said  (mortgagee)  and  {mortgagor)  have  accord- 
ingly agreed  to  demise  the  same  to  the  said  {lessee)  ia  the  manner 
hereinafter  expressed.     Novf  this  imiBisrTTJEB  ■WITNESSETH,  that  in  Witnessing 
pursuance  of  -Qie  said  agreement,  and  in  consideration  of  the  rent,  part, 
covenants  and  agreements  on  the  part  of  the  said  {lessee),  his  executors, 
administrators  and  assigns,  to  be  paid  and  performed.  He  the  said 
{mortgagee),  at  the  request  and  by  the  direction  of  the  said  (mort- 
gagor), ieB^ahsdi  by  his  exeoTiting  these  presents,  Dotcri  hereby  g^aid; 
and  demise,  .and  he  the  sslA:  {mortgagor)  doth  herdbii^i^ant  deiiise 
and  confirm  unto  the  said  (lessee),  his  executors,  admiiiistra!b6rs  atid 
assigns,  at.t,  those  pieces  or  parcels  of  land  as  the  same  arei '  iibw  Parcels, 
staked  and  set  out,  and  extending  in  one  continued  Unte  #6m,'  feb. 
to  &c.  [describe  the  pern-eels'],  Together  mth  their  and  every  of  their 
appurtenances.    Am>  also,  together  with  full  and  complete  licence  Power  to 
and  authority,  in,  under,  upon  or  along  all  the  said  pieces  or  parcels  form  railway. 
of  land  hereby  or  intended  to  be  hereby  demised  to  lay  down  and 
construct  upon  the  most  approved  plan  and  principles,  and  upon 
a  proper  level,  a  regular  and  continued  iron  railway,  either  with  a 
a  single  or  a  double  line,  for  the  purpose  of  conveying  coal  and  other 
minerals,  or  any  other  materials  whatsoever,  or  any  passengers,  or 
for  any  other  purposes  whatsoever,  for  all  or  any  part  of  such  way, 
and  to  unite  the  said  railway  with  any  other  railway,  or  other  ways 
or  roads  whatsoever ;- and  to  erect  and  make  any  gates,  houses, 
sheds,   buildings,  walls,:  fences,  bridges,   mounds,  drains,  water- 
courses, works,  and  other  conveniences  which  may  be  requisite  or 
proper  for  the  effectual  formation,  repair  and  management  of  the 
said  railway,  and  for  depositing  or  keeping  any  coals  or  other 
materials  which  may  be  intended  to  pass  or  which  may  have 
already  passed  along  the  said  way  or  any  part  thereof ;  and  also  to 
use  or  employ  thereon  all  such  servants,,  workmen,  horses,  rollers, 
waggons  and  other  carriages,  steam  or  other  engines,  either  fixed 
or  locomotive,  and  aU  other  articles,  means  and  things  which  may 
be  required  for  the  purposes  of  this  demise.    And  also  with  full  And  to  au- 
and  free  liberty,  at  aU.  times  during  the  continuance  of  the  said  tlionze  others 
term  hereby  granted,  to  authorize  in  writing  any  other  person  or    °^^"  ■ 
persons  whomsoever,  and  upon  any  terms  and  conditions  whatso-  ' 
ever,  not  inconsistent  with  the  terms  of  this  demise,  ■  to  use  and 
ejnploy  the  said  intended  railway  as  fully  and  effectually  as  the 
said  (lessee),  his  executors,  administrators  and  assigns  might  use 
and  employ  the  same  by  virtue  of  these  presents.  And  all,  &c.    To  Habendum. 
HAVE  AND  to  HOLD  the  Said  pieces  or  parcels  of  ground,  way,  and 
all  and  singular  other  the  premises  hereby  or  intended  to  be. hereby 
demised  unto  the  said  (lessee),  his  executors,  administrators  and 
assigns  from  the  1st  day  of  May  next,  for  the  full  term  of  twenty- 
one  years  thence  ensuing.    Eendering  and  pating  therefor  yearly  Keddendnm. 
and  every  year  during  the  said  term  unto  the  said  (mortgagee),  his 
heirs  and  assigns,  the  yearly  rent  or  sum  of  200?.'  of  lawful  money 
of  Great  Britain,  by  equal  half-yearly  payments  on  the  1st  day  of 
May  and  the  11th  day  of  November  in  every  year,  *free  from  all 
rates,  taxes,  assessments'  and  deductions  whatsoever,  the  first  pay- 
ment thereof  to  be  made  on  the  11th  day  of  November  now  next 
ensuing.    And  the  said  {lessee)  doth  hereby  for  himself,  his  heirs.  Covenant  by 
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to  pay  rent; 


construct 
railway"; 


araia  the 
works,  &o. 


Fences. 


Leave  to 
others  in 
writing. 

Power  of 
entry  to  in- 
spect. 

New  rails. 
Repairs. 


Machinery, 
&o. 


At  the  end  of 
term. 


Payment  of 
rent  to  mort- 
gagor till 
notice. 


executors,  administrators  and  assigns,  covenant,  promise  and  agree 
with  and  to  the  said  {mortgagee),  his  heirs  and  assigns,  in  manner 
following,  that  is  to  say,  that  he  the  said  (lessee),  his  executors, 
administrators  or  assigns,  shall,  at  all  times  during  the  said  term, 
weU  and  truly  pay  or  cause  to  be  paid  unto '  the  said  .(worit^'a^ee), 
his  heirs  and  assigns,  the  said  yearly  rent  or  sum  of  200Z.,  herein- 
before reserved,,- at  the  times  and  ia  manner  aforesaid,  without 
any  deduction  or  abatement  whatsoever.  And  aIjSO  shall  and  will 
immediately,  and  with  all  reasonable  diligence,  in;  under,  upon  or 
along  the  said  pieces  or  parcels  of  ground  hereby  demised,  lay 
down  and  construct,  upon  the  most  approved  plan  and  principles, 
ujpon  a  proper  level,  and  in  a  workmanUke  manner,  a  regular  and 
continued  iron  railway,  according  to  the  true  intent  and  meaning 
of  these  presents.  AJsm  also  shall  and  will,  during  the  said  term, 
well  and  effectually  drain  and  keep  dry  the  said'railway  and  works, 
by  sufficient  drains  and  watercourses,  and  level  down  and  sow  with 
sufficient  grass  or  clover  seeds  the  sides  adjoining  the  said  railway 
'  along  the  whole  extent  thereof  in  such  places  as  may  be  capable 
of  producing  grass.  Add  aiso  shall  and  will,  with  all  convenient 
speed,  plant  along  each  side  of  the  said  railway,  and  so  as  to  form 
the  outer  fence  or  boundary  of  such  sides,  a  quickset  thorn  hedge 
or  hedges,  and  in  the  meantime  shall  and  will. effectually  fence  off 
the  said  railway  and  works  from  the  lands  and  property  adjoining 
thereto.  And  axso  shall  not  nor  wiU,  at  any  time  during  the  said 
term,  permit  any  other  persons,  except  his  or  their  own  workmen 
or  servants,  to  use.  and  employ  any  part  of  the  said  railway  and 
works,  without  leave  in  writing .  first  obtained  from  the  said 
{lessee),  his  executors,  administrators  or  assigns.  And  axso  shall 
and  will  at  all  times  permit  and  suffer  the  ■  said  {mortgagee),  his 
heirs  or  assigns,  and  Hs  and  their  agents,  to  enter  upon  any  part 
of  the  said  demised  premises  at  all  reasonable  times  in  order  to 
examine  the  condition  thereof. :  And  also  shall  and  will,  at  all  times 
during  the  said  term,  lay  down  all  such  new  rails  as  shall  be  required 
from  time  to  tune,  and  keep  and  preserve  in  good  order,  repair  and 
-condition  the  said  railway,  erections,  houses,  fixed  steam  or  other 
engines,  sheds,  buildings,  walls,  fences,  gates,  rails,  heaps,  drains, 
watercourses  and  other  works  thereto  belonging ;  and  at  the  end 
or  sooner  determination  of  the  said  term  hereby  granted  shall  leave 
the  same  in  such  good  order,  repair  and  condition  for  the  use 
of  the  said  {mortgagee),  his  heirs  or  assigns,  such  engines,  rollers 
and  rails  to  be  taken  by  the  said  {mortgagee), ,  his  heirs  or  assigns, 
at  a,  fair  valuation  to  be  made  thereof  by  conipetent  peirsons,  and, 
in  case  of  disagreement,  by  arbitration  in  the  manner  hereinafter 
mentioned.  Peovided  always,  that  if  ^e  saidi  {mortgagee),  his 
heirs  or  assigns,  shall  refuse  to  take  the  said  engines,  rollers  and 
rails,  or  to  proceed  to  arbitration  as  aforesaid,  or  to  pay  the  amount 
of  any,  such  valuation  or  award,  it  shall  be  lawful  for  the  said 
{lessee),  IcoB  executors,  administrators  or  assigns,  within  three  months 
from  the  determination  of  the  said  term,  to  remove  and  take  away 
aU  such  engines,  rollers  and  rails  for  his  and  their  own  use  and 
hen.e&.i:  [Proviso for  re-entry  as  he/ore'].  Pboyided  always,  audit 
is  hereby  agreed  and  declared,  that  it  shall  be  lawful  for  the  said 
{mortgagor),  his  heirs  and  assigns,  from  time  to  time,  to  receive  of 
and  from  the  said  {lessee),  his  executors,  administrators  or  assigns, 
the  said  yearly  rent  or  sum  hereinbefore  reserved,  or  so  much 
thereof  as  shall  for  the  time  being  be  due  and  unpaid  until  the 
said  {mortgagee),  his  heirs  or  assigns,  shall  by  notice  in  writing 
require  the  said  lessee,  his  executors,  administrators  or  assigns, 
thenceforth  to  pay  aU  such  rent  to  him  or  them  in  the  manner  here- 
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inbefdre  expressed.    And  also  that,  until  such  notice  shall  be  given  Power  of 
as  aforesaid,,  it  shall  be  lawful  for  the  said  (mortgagor),  his  heirs  distresa. 
or  assigns,  when  and  as  often  as  the  said  rent  or  any  part  thereof 
shall  be  in  arrear  and  unpaid  for  the  space  of  twenty-one  days  after 
the  same  shaE  be  so  due  as  aforesaid,  without  demanding  payment 
thereof,  to  enter  into  and  distrain  upon  the  lands,  ways  and  pre- 
mises hereby  demised  for  the  said  rent,  or  so  much  thereof  as  shall  * 
for  the  time  being  be  due  and  unpaid;  and  thejdistresp  and  dis- 
tresses then  and  Siere  to  take,  detain  and  dispose  of  according  to 
law  in  usual  cases  of  distress  for  rent  in  arrear,  until  the  said  arrears 
of  the  said  rent,  and  the  costs  and  expenses  attending  any  such  dis- 
tress or  distresses  shall  be  fully  paid  and  satisfied  :  \_Covenants  for 
title,  Sfc,  and  arbitration  clause  as  in  No.  6]  :     In  witness,  &c. 


No..  44.  Exception  of.  Mineral  Ways  in  a  Farming  Lease. 

Except  and  reserved  at  all  times,  during  the  continuance  of  this 
demise,  unto  the  said  {lessor),  his  heirs^  and  assigns,  full  and  free 
liberty  and  authority  to  use  and  appropriate  aU  auch- pieces  or 
parcels  of  land  as  may  at  any  time  hereafter  be  required ,  by  the 
said  (lessor),  his  heirs  or  assigns,  or  any  other  persons  whomsoever, 
for  the  purpose  of  forming  any  railways  or  other  ways  f6r  the  con- 
veyance of  coal  or  any  other  minerals,  articles  or  materials  what- 
soever, or  of  passengers,  and  in  any  manner  whatsoever,  or  which 
may  be  reasonably  required  for  the  proper  use  and  enjoyment  of 
any  such  ways  or- for  the  purposes  connected  therewith,  with  full 
liberty  and  authority  to  convert  such  piecfes  or  parcels  of  land  for 
the  purposes  aforesaid,  and  to  do  all  necessary  and  proper  acts 
for  maMng,  repairing  and  maintaining  in  proper  order  and  con- 
dition any  such  ways,  and  for  effectually  draining  and  fencing 
off  the  same  from  any  of  the  adjoining  lands  comprised  in  this 
demise.  Pbovidbd  always,  that  the  said  (lessor),  his  heirs  and  Proviso  for 
assigns,  or  other  persons  aforesaid,  shall  make  all  proper  and  compensation, 
reasonable  compensation  to  the  said  (lessee),  his  executors,  adminis- 
trators or  assigns,  for  the  injuries  sustained  by  him  or  them  in  the 
formation  and  maintenance  of  any  such  ways  or  works  aforesaid, 
and  shall,  at  all  times  during  the  said  term,  effectually  fence  off  the  and  fencing, 
same  from  any  of  the  adjoining  lands  hereby  demised ;  and  also 
that  the  said  (lessor),  his  heirs  or  assigns,  shall  at  all  times  make 
all  proper  abatements  and  allowances  in  the  amount  of  the  rent 
hereby  reserved,  in  consequence  of  such  ways  and  works. 

[TAe  lessor  should  covenant  in  similar  language  for  the  payment  of 
damages,  the  making  and  maintenance  of  proper  fences,  and  the  reduc- 
tion of  rent ;  in  some  cases  it  may  he  advisable  to  fx  the  allowance  at 
a  certain  sum  per  acre.'\ 

— * — 

No.  45.  Beed  of  Partnership  in  Mines. 

This  Indenture,  made  the  7th  day  of  August,  18 — ,  betwe^  Eeoitalof 
(trustees)  of  the  first  part,  and  (other  partners)  of  the  secondsjKsWffi  lease. 
"Whbeeas,  by  an  indenture,  bearing  date  the  first  day  of'tAugufetj) 
18 — ,   and  made  between  (^essor)  of  the  one  part,  aaads  ihteNsaids 
(trustees)  of  the  other  part,  the  said  (lessor)  grante!iiiaBKj,;d*niiJSed  .anil 

all  those  mines  [^Describe  the  parcels'].  To  hold  th©  satofff  irdtfeiheiit 
rights  and  appurtenances,  unto  the  said  (<rMjSi«)ss),)th&''«Keta!utiQi's,  .asiBiIH 

administrators  aiid  assign*)  as  tenants  in^iJoronjiOninfoiriaiidDdwidgt 
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Agreement 
for  partuer- 
sliip. 


Pirst  witness- 
ingpart. 


Declaration  of 
trust. 


Covenants  of 
lease. 


Second  wit- 
nessing part. 


Mutual  cove- 
nants. 


Term  of  part- 
nersMp, 


and  pur- 


Firm. 


the  full  term  of  forty-two  years,  subject  to  the  payment  and  per- 
formance of  the  yearly  rents,  covenants,  provisoes  and  agreements 
therein  respectively  expressed  and  contained:  Ajm  wheeeas  the 
said  parties  to  these  presents  have  agreed  to  enter  into  a  partner- 
ship for  the  working  of  the  said  mines  comprised  in  the  said  inden- 
ture of  lease,  and  for  selling  the  produce  thereof  in  the  manner  and 
upon  the  several  terms  and  conditions  hereinafter  particularly 
expressed ;  and  the  said  mines  and  premises  were  so  granted  and 
demised  as  aforesaid  to  the  said  {trustees)  in  trust  for  themselves  and 
the  said  parties  hereto  of  the- second  part,  in  the  several  and  respec- 
tive shares  and  proportions  hereinafter  mentioned,  and  for  the  pur- 
poses of  the  said  intended  partnership  :  Now  this  Inbbnttire  wttites- 
SETH,  that  in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  premises,  they  the  said  (trustees)  for  themselves,  severally  and 
respectively,  and  for  their  several  and  respective  heirs,  executors 
and  administrators,  do  and  each  of  them  doth  hereby  covenant, 
promise  and  agree  with  and  to  the  said  parties  hereto  of  the  second 
part,  their  executors,  administrators,  and  assigns,  severally  and 
respectively,  and  according  to  their  respective  shares  and  intferest 
therein,  that  they  the  said  {trustees),  their  executors,  administrators 
and  assigns,  shall  and  will  stand  possessed  of  and  interested  in  all 
and  singular  the  mines  and  premjses  comprised  in  the  said  recited 
indenture  of  lease  for  the  full  time  thereby  grantSd,  or  for  any 
renewed  term  thereof,  subject  as  aforesaid,  in  trust  for  themselves 
and  the  said  parties  hereto  of  the  second  part,  their  respective  exe- 
cutors, administrators  and  assigns,  in  the  shares  and  proportions 
and  in  the  manner  hereinafter  expressed.  And  also  that  they  the 
said  {trustees),  their  executors,  administrators  or  assigns,  shall  and 
will,  at  aU  times  during  the  said  term,  well  and  truly  perform  and 
discharge  the  several  covenants,  provisoes  and  agreements  in  the 
said  indenture  of  lease  on  their  parts  respectively  contained.  And 
THIS  Indentbee  also  WITNESSETH,  that  in  further  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  premises,  and  of  the 
mutual  trust  and  confidence  reposed  in  each  other,  they  the  said 
parties  to  these  presents,  for  themselves,  severally  and  respectively, 
and  for  their  several  and  respective  heirs,  executors  and  adminis- 
trators, but  not  jointly  or  for  the  other  or  others  of  them,  do  and 
each  of  them  doth  hereby  mutually  covenant,  promise  and  agree 
with  the  others  and  other  of  them,  their  and  his  executors,  adminis- 
trators and  assigns,  in  manner  following,  that  is  to  say, — 

That  they  the  said  parties  to  these  presents,  their  executors, 
administrators  or  assigns,  shall  from  the  day  of  the  date  of  these 
presents  become,  continue  and  remain  co-partners  and  joint  adven- 
turers for  the  term  of  twenty-one  years,  determinable  and  renewable 
as  hereinafter  mentioned,  for  the  purpose  of  effectually  exploring 
and  working  the  said  mines  and  veins  comprised  in  the  said  inden- 
ture of  lease,  for  the  washing,  smelting  and  refining  of  all  ores  or 
minerals  which  may  be  produced  from  such  mines  or  veins,  and  for 
the  sale  of  all  such  produce,  either  in  a  natural  or  a  manufactured 
condition. 

[//"  it  is  desirable  to  point  out  in  a  specific  manner  the  particular 
objects  to  which  the  mining  operations  should  be  first  directed,  or  their 
ultimate  design  or  extent,  or  any  particular  mode  of  operations,  or  any 
other  arrangements  showing  the  scope  and  purposes  of  partnership, 
insert  the  necessary  provisions  in  this  placed] 

That  the  business  of  the  partnership  shall  be  carried  on  and 
transacted  under  the  firm  of  "  The Mining  Company." 

That  the  shares  and  interest  of  the  partners  of  and  in  the  said 
mines  and  premises  so  demised  as  aforesaid,  and  of  and  in  the 
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effects  and  property  to  be  held  or  connected  tlierewitli,  and  of  and 
in  all  profits  or  losses  wliicli  shall  he  received  or  sustained  in  the 
prosecution  of  the  said  mines  and  works,  shall  be  distributed  and 
held  in  manner  folio-wing,  that  is  to  say,  there  shall  be  considered 
to  be  sixty-four  shares  Sierein,  and  the  said  (owe  partner)  shall  be 
entitled  to  eight  of  such  shares,  or  one-eighth  of  the  -whole,  the  saicj 
(another)  to  four  of  such  shares,,  or  one-sixteenth  of  the  -whole  {and 
so  on,  according  to  the  facts). 

That  the  shares  and  iaterests  of  the  said  partners  of  and  in  all  Transfer  of 
such  mines,  -works  and  premises  maybe  sold,  mortgaged  or  partially  shares. 
or  absolutely  disposed  of  to  any  co-partner  or  other  persons  -whom- 
soever ;  and  such  persons  shall,  upon  any  such  sale  or  disposition,  be- 
come partners  in  the  same  manner  as  if  they  had  been  parties  to  these 
presents,  and  the  partners  disposing  absolutely  of  their  shares  and 
interest  shaU  immediately  cease  to  be  partners,  and,  shaU.  be  freed 
from  all  future  claims  and  liabilities.  Peo-vtdbd  also,  that  in  the 
voluntary  sale  for  valuable  consideration  of  any  such  shares  or 
interest,  -whether  by  public  auction  or  private  contract,  all  or  any 
one  or  more  of  the  co-partners  shall  have  the  right  to  take  and  pur- 
chase the  same  for  such  price  or  sum  as  shall  be  last  bidden  or 
offered  for  the  same.  Provided  also  that  any  such  pip-chaser,  -who 
shall  not  be  one  of  the  pre-vious  co-partners,  shall  be  approved  of 
by  the  said  company  before  any  such  sale  can  be  effected.  Pro- 
vided ALSO  that  such  last-mentioned  purchasers,  and  all  other 
persons  so  entitled  to  become  partners  as  aforesaid,  shall  enter  into 
and  execute  all  deeds  and  instruments  -which  may  be  required  by 
the  said  company  for  effectually  binding  their  heirs,  executors, 
administrators  and  assigns  to  the  performance  of  the  covenants  and 
agreements  herein  contained,  or  so  many  of  them  as  shall  then  be 
applicable,  and  shall  previously,  if  required  by  the  said  company, 
sign  and  execute  these  presents,  and  such  signature  shall  be  in 
equity  equally  binding  upon  such  purchasers  and  other  persons, 
their  executors,  administrators  and  assigns,  as  if  they  had  been 
originally  parties  hereto ;  and  aU  such  purchasers  and  persons  who 
may  have  been  previous  partners  shall  be  and  remain  as_  effectually 
subject  to  the  performance  of  such  covenants  and  agreements  in 
respect  of  the  shares  or  interest  so  acquired  as  aforesaid,  as  in  rcr 
spect  of  his  original  or  other  shares  or  interest. 

That  the  capital  of  the  said  company  shaU  consist  of  such  sums  Capital. 
of  money  as  the  partners  shall  from  time  to  time  think  necessary  for 
the  purposes  of  the  said  adventure  or  works,  and  shaU  ,  be  con- 
tributed by  them  according  to  their  respective  shares  and  interests 
therein.  Providbd  always  that  the  whole  sum  to  be  expended 
during  the  said, term,  for  the  purposes  aforesaid,  shaU,  not  exceed 
the  sum  of  £10,000. 

That  if  any  partner,  or  any  person  who  is  entitled  to  become  a  Siuus  unpaid, 
partner  as  aforesaid,  shall  neglect  or  refuse  at  any  time  to  pay  and 
contribute  his  or  her  share  of  such  last-mentioned  sums  or  capital, 
it  shall  be  la-wfid  for  the  other  partners  either  to  place  the  amount 
of  such  deficiency  to  the  debit  of  the  account  of  the  partner  or 
other  person  so  failing  as  aforesaid,  and  to  carry  legal  interest,  or, 
after  six  months'  notice  to  any  such  partner  or  person,  to  take  or 
absolutely  to  sell  and  dispose  of  all  or  any  of  his  or  her  shares  and 
interest  in  the  said  mines  and  premises,  in  the  manner  hereinafter 
pro-vided  in  cases  of  the  expulsion  of  a  partner,  and  the  produce 
thereof  to  'be  also  applied  accordingly ;  and  any  partner  so  failing 
shall  immediately  upon  any  absolute  sale  of  his  or  her  whole  shares 
and  interests,  and  such  application  as  aforesaid,  cease  to  be  a 
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partner,  and  shall  effectually  release  the  said  company  from  all 
claims  and  demands  whatsoever. 
Agent,  That  the  said  A.  B.  shall  be  the  acting  partner,  agent  and 

manager  of  the  said  mines  and  -w-orks,  on  hehaK  of  the  said 
cOmpainy,  subject'to  be  removed  at  any  time,  with  or  without  cause, 
by  the  said  company,  and  subject  in  aU  respects  to  their  control, 
orders  and  directions,  and  shaU  receive,  as  a  salary  and  remunera- 
tion for  his  services,  such  yearly  simi  as  shall  from  time  to  time 
be  agreed  upon  by  the  said  company,  to  be  payable  every  half- 
year, 
his  illiieas  or  That  the  said  company  may  from  time  to  time  appoint  any  other 
absence.  partner  or  person  to  be  such  actiag  agent  or  manager  as  aforesaid ; 

and  in  the  temporary  absence  or  illness   of  any  such  agent  or 
manager,  any  two  of  the  partners  may  transact  his  business  and 
perform  his  duties,  subject  to  the  terms,  conditions  and  stipulations 
herein  in  that  behalf  contained. 
Agent  to  em-       That,  subject  to  such  control  and  direction  as  aforesaid,  the  agent 
ploy  clerks,      or  manager  shall  appoint  and  employ  aU  clerks,  servants,  stewards, 
""•  under-agents,  miners  and  workmen  of  the  said  company,  and  fix  and 

pay  the  salaries  and  wages  of  all  such  last-mentioned  persons,  and 
receive  aU.  the  funds  and  monies  of  the  said  company,  and  pay  aU 
rents,  rates  and  taxes,  and  make  all  usual  and  necessary  contracts 
and  arrangements  for  carrying  on  the  said  mines  and  works,  and 
trimsact  and  manage  the  whole  business  of  the  said  company. 
Peovtded  axwats  that  the  said  agent  or  manager  shall- not  give 
credit  to  any  persons  against  the  express  caution  or  direction  of-  the 
said  company,  and  shall  not  commence  or  prosecute  any  suit  or 
proceeding  at  law  or  in  equity  against  any  persons  whomsoever 
without  their  consent  or  concurrence,  except  in  cases  of  extreme  or 
■urgent  necessity. 
Not  to  release       That  the  said  agent  or  manager  shall  not,  without  the  consent  of 
debts  or  con-    the  said  company,  release  or  compound  any  debt  or  debts  due  and 
abo     50Z         owing  to  the  said  company,  except  for  the  full  amount  thereof 
first  paid,  nor  sign  any  certificate  of  any  bankrupt  indebted  to  the 
said  firm,  except  in  cases  where  the  debt  shall  be  under  the  sum  of 
£20,  nor  buy,  order  or  contract  for  any  article,  matter  or  thing  on 
account  of  the  said  company  exceeding  the  value  of  £60,  except  in 
cases  of  absolute  necessity  or  in  the  ordinary  course  of  business ; 
and  any  such  article,  matter  or  thing  so  purchased  by  him  without 
such  consent  as  aforesaid  shall  be  taken  and  paid  for  by  the  said 
agent  or  manager  on  his  own  separate  account. 
Nor  negotiate      That  the  said  agent  or  manager  shall  not  on  any  account,  without 
biUa,  &o.  the  express  consent  of  the  company,  draw,  make  or  accept,  indorse 

or  negotiate  any  bill  of  exchange,  promissory  note,  check  or  draft, 
or  any  security  in  the  name  or  on  account  of  the  said  company, 
except  for  the  purpose  of  selling  the  produce  of  the  said  mines  and 
works,  or  of  paying  for  machinery  or  materials  to  be  used  and 
employed  in  or  upon  the  said  mines  or  premises,  or  for  payment  of 
any  salaries  or  wages  due  to  any  persons  employed  by  the"  said 
company,  and  any  such  agent  or  manager  so  offending  shall  be 
liable  to  forfeit  to  the  use  of  the  said  company  double  the  amount 
of  any  sum  mentioned  or  included  in  any  such  bills,  notes,  drafts  or 
securities  aforesaid. 
Books  of  That  proper  and  intelligible  books  of  account  shall  be  kept  by 

account.  the  said  .agent  or  manager  or  under  his  immediate  direction,  and 

.that  true  and  correct  entries  shall  be  made  therein  of  aU  sums  of 
money  received  and  paid,  and  of  aU  the  ore,  minerals  and  other 
produce  sold  and  delivered,  and  of  aU  the  materials,  machinery, 
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articles  and  tliings  purcliasecL  on  behalf  of  the  said  company,  and 
the  names,  dates,  places  and  any  other  circumstances  which  may  he 
useful  for  both  showing  and  ascertaining  the  state  and  proceedings 
of  the  said  company. 

That  the  said  books  of  account,  together  with  all  securities,  bills, 
notes,  letters,  maps,  plans  or  sections  of  the  said  mines,  and  other 
writings  of  the  said  company,  shall  remain  and  be  kept  at  the 
ofB.ce  of  the  said  company;  and  every  partner  shall,  at  all 
reasonable  times,  have  free  access  to  inspect,  examine  and  copy  the 
same. 

That  the  said  agent  or  manager  shall,  on  behalf  of  the  said  Duties  of 
company,  well  and  punctually  observe  and  perform  all  the  covenants,  agent, 
provisoes  and  a,greements  on  their  part  contained  in  the  herein- 
before-recited indenture  of  lease,  or  to  be  contained  in  any  lease  of 
the  same  premises. 

That  the  said  agent  or  manager  shall  regularly,  -diligently,  faith- 
fully and  honestly  discharge  the  duties  and.  agreements  on  his  part 
hereinbefore  expressed. 

That  the  said  company  shall  meet  once  in  every  quarter  of  a  year  Meetings  of 
upon  such  days  and  at  such  place  as  shall  be  mutually  agreed  upon,  partners. 
or  at  any  other  times  when  thereto  specially  required  by  any  three 
of  the  partners. 

That  on  the  same  day,  in  the  month  of  April,  in  every  year,  the  Yearly  settle- 
partners  shall  meet,  and,  as  far  as  possible,  make  a  full  settlement  ments. 
of  aU.  the  debts,  liabilities  and  engagements  of  the  said  company, 
and  inspect  and  examine  all  the  accounts,  reckonings  and  transac- 
tions of  the  said  agent  and  company,  and  such  agent  shall  make 
and  deliver  at  such  yearly  meeting  an  estimate  and  valuation  of  all 
the  effects  and  property  of  the  said  company  (except  the  mines  for 
the  tim.e  being  unworked),  and  shall  make  proper  distinctions  in 
such  accounts  between  good  and  bad  debts  ;  and  the  said  partners 
shall,  upon  the  approval  and  settlement  of  such  yearly  account,  sign 
the  same,  and  any  duplicates  thereof  which  may  be  required  by  any 
of  the  partners ;  and  such  accounts  so  signed  as  aforesaid  shall  be 
final,  binding  and  conclusive  to  aU.  intents  and  purposes,  and  shall 
not  afterwards  be  opened  or  questioned  by  any  persons  whomsoever, 
except  in  respect  of  any  manifest  error,  to  the  amount  of  £20, 
which  may  be  discovered  therein  within  the  space  of  one  year 
afterwards. 

That  if  any  one  or  more  of  the  partners  shall  neglect  or  refuse  to  Refusal  to 
attend  such  yearly  meetings  after  due  notice  thereof,  or  to  examine  attend. 
and  inspect  any  such  account  and  rest  as  aforesaid,  then  the  other 
partners  present  shall  proceed  to  make  such  account  and  settlement 
as  aforesaid,  and  any  partner  refusing  to  sign  such  account  and 
settlement  shall  not  be  entitled  to  receive  any  of  the  dividends  or 
profits  arising  from  such  mines  or  works  until  sjich  signature  as 
aforesaid. 

That  aU  differences  and  disputes  arising  during  the  said  term  Voting, 
shall  be  decided  by  a  majority  of  votes,  and  the  manner  of  voting 
on  any  such  occasion  shall  be  as  foUows,  that  is  to  say,  every  sixty- 
fourth  share  shall  entitle  the  holder  thereof  to  give  one  vote,  and 
any  share  less  than  one  sixty-fourth  shall  not  entitie  the  holder 
thereof  to  give  any  vote  at  aU.  unless  he  shall,  together  with  the 
holder  or  holders  of  any  such  last-mentioned  share,  making  together 
one  sixty-fourth  share  or  more,  agree  to  give  any  vote  in  -common. 
Peovidbd  AiyATS  that  any  partner  may  be  competent  to  vote  on 
behalf  of  any  other  partner  who  may  be  absent,  and  who  may  by 
any  writing  authorize  such  present  partner  to  act  on  his  behalf. 
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Indenmity. 


Partner  ad- 
vancing 
money. 


Bills  and 

notes. 


Partners 


Trustees. 


Power  to  dis- 
Bolre. 


Ajstd  peovtdbd  also  that  the  partners  present  by  a  majority  of  such 
votes  shall  not  determine  to  settle  any  such  difierenoe  or  dispute  by 
arbitration  as  hereinafter  mentioned. 

That  each  of  the  partners  shall  keep  indemnified  the  other  co- 
partners for  the  time  being,  and  the  effects  and  property  of  the  said 
company  from  and  against  his  or  her  own  private  debts  and  engage- 
ments, and  all  costs,  charges,  damages  and  expenses  on  account 
thereof. 

That  any  partner  lending  money  on  account  of  the  partnership 
shall  be  allowed  legal  interest  for  the  same,  and  such  money  shall 
not  be  repaid  without  six  months'  notic^  in  writiag  from  the  agent 
or  manager. 

That  no  partner,  except  the  said  agent  or  manager,  sha;U,  on  any 
account  whatsoever,  give,  accept,  indorse,  or  negotiate  any  bills, 
notes,  drafts  or  securities,  or  take  or  dispose  of  the  goods  or  effects 
of  the  said  company,  or  engage  the  credit  thereof  in  any  manner 
whatsoever,  or  interfere  in  the  actual  management  of  the  said  mines 
and  works,  except  in  the  manner  hereinbefore  mentioned. 

That  if  any  of  the  partners,  except  as  aforesaid,  shaU.  give,  accept, 
indorse  or  negotiate  any  bills,  notes,  drafts  or  other  securities  on 
account  of  the  said  company ;  or  if  the  monies,  effects  or  property 
of  the  said  company  shall  be  seized,  attached  or  taken  in  execution 
on  account  of  any  private  or  separate  debts  or  engagements  of  any 
partner ;  or  if  any  partner  shall  apply  to  his  own  separate  use  any 
of  such  monies,  effects  or  property,  then  it  shall  be  lawful  for  the 
other  partners,  by  .any  writing,  to  determine  and  put  an  end  to  such 
co-partnership,  so  far  as  respects  any  such  offending  partner,  and  to 
expel  liiTn  therefrord,  and  the  shares  and  interest  of  such  partner 
may  be  taken  and  purchased  by  the  said  company  on  the  footing  of 
the  last  yearly  settlement ;  and  if  there  shall  have  been  no  such 
settlement,  then  at  a  fair  valuation,  to  be  determined  by  arbitration 
as  hereinafter  mentioned,  or  such  shares  and  interests  may  be  abso- 
lutely disposed  of  by  public  auction  or  private  contract  to  any  of 
the  partners,  or  any  other  persons  willing  to  purchase  the  same ; 
and  the  produce  of  such  sales  or  valuations  shall  be  first  applied  in 
the  liquidation  and  settlement  of  the  account  of  the  partner  whose 
shares  or  interests  are  so  sold  or  disposed  of  as  aforesaid  with  the  said 
company,  and  the  surplus,  if  any,  shall  be  paid  to  suijji  partner 
upon  his  or  her  giving  a  sufficient  receipt  for  the  same,  and  a 
release  of  all  claims  and  demands  in  respect  of  the  said  partner- 
ship ;  and  such  partner  shaU,  upon  any  such  sale  or  disposition  of 
his  or  her  whole  interest  in  the  said  mines  and  premises,  imme- 
diately cease  to  be  a  partner  for  any  of  the  purposes  of  these 
presents. 

That  aUbUls,  notes,  drafts,  receipts,  accounts  and  securities  shall 
be  made  and  taken  in  the  name  of  the  said  company;  and  all  bonds, 
conveyances  and  assurances  shall  be  made  and  executed  in  the  names 
of  the  said  {trustees),  or  any  other  persons,  to  be  from  time  to  time 
appointed  by  the  said  company  for  that  purpose ;  and  all  such 
trustees,  their  heirs,  executors,  or  administrators,  shall  at  any  time 
when  so  required  by  the  said  company  make,  do  and  execute  all 
such  deeds,  conveyances,  assurances,  matters  and  things  which  may 
be  required  by  the  said  company,  or  theii  counsel,  for  effectually 
divestiag  themselves  of  all  estate  and  interest  therein,  and  for 
vesting  the  same  in  any  other  persons. 

That  in  case  the  said  mines  shall,  after  a  competent,  trial  thereof, 
prove  to  be  unproductive,  or  shall  become  exhausted,  or  it  may  be 
advisable  on  any  other  grounds  to  discontinue  the  working  thereof, 
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then  it  shall  be  lawful  for  the  partners,  at  any  special  meeting  to  be 
conTened  for  that  purpose,  to  declare  the  said  partnership  to  be  dis- 
solved at  any  time  previous  to  the  expiration  of  the  said  term  of 
twenty-one  years. 

That  in.  case  the  said  mines  shall  continue  productive  or  promisiag.  Power  to  con- 
it  shaU  be  lawful  for  the  partners,  within  six  months  from  the  ex-  tinue  for  a 
piration  of  the  said  term,  at  any  such  special  meeting  as  aforesaid,  f^tl^er  term. 
to  prolong  the  said  partnership  for  any  further  period  not  exceeding 
twenty-one  years,  to  be  conducted  upon  the  same  terms,  conditions 
and  agreements  herein  contained,  and  to  procure  a  renewal  of  the 
said  recited  lease  for  any  further  period  whatsoever. 

That  at  the  determination  of  the  said  partnership,  an  account  in  Aooounts  on 
writing  shall  be  forthwith  made  of  all  the  effects,  properly,  liabOi-  wiading-up. 
ties  and  engagements  of  the  said  company,  and  the  said  partners 
shall  make  adequate  provision  for  the  sale  of  all  such  property  and 
effects,  and  the  receipt,  payment  or  fulfilment  of  all  such  UabUities 
and  engagements,  for  the  assignment  of  all  outstanding  debts  for 
the  benefi.t  of  the  partners,  and  the  settlement  and  winding-up  of 
the  affairs  of  the  said  company ;  and  the  general  residue  and  pro- 
duce of  such  settlement  shall  be  paid  and  divided,  amongst  the  part- 
ners for  the  time  being,  ia  the  several  shares  and  proportions  to 
which  they  may  be  respectively  entitled,  and  upon  such  division 
and  final  settlement,  the  said  partners  shall  enter  into  and  exe- 
cute all  such  deeds  and  instruments  in  writing  as  may  be  re- 
quired for  their  mutual  release  and  indemnity. , 

Arbitration  clause  [««  in  other  cases].     Iir  witness,  &c. 


No.  46.  Conveyance  of  a  Share  in  Mines  hy  a  Partner,  who  is  also 

one  of  the  original  Lessees  and  Trustees. 

This  iNDEirauEE,  made  the  7th  day  of  August,  18 — ,  Between 
(iie«(;?or)of  theonepart,  and(^MrcAaser)ofthe  other  part.  WHEEEAsby  Eeoitalof 
an  indenture  of  lease  bearing  date,  &c.,  and  made,  &c.,  all,  &c.  [^parcels  lease. 
as  in  the  lease]  were  granted  and  demised,  with  the  appurtenances; 
unto  the  said  (trustees),  their  executors,  administrators  and  assigns, 
as  tenants  in  common,  for  the  term  of  forty  years,  subject  neverthe^ 
less  to  the  payment  and  performance  of  the  rents,  covenants,  pro- 
visoes and  agreements  therein  respectively  expressed-  and  contained. 
And  wheeeas  by  an  indenture  of  co-partnership  bearing  date,  &c..  Deed  of  part- 
the  said  mines,  veins  and  premises  comprised  in  the  said  recited  in-  nersMp. 
denture  of  demise,  were  declared  to  be  held  upon  the  trusts  and  in 
the  respective  shares  and  proportions  therein  expressed,  and  par- 
ticularly as  to  four  sixty-fourth  parts  or  shares,  or  one-sisteenth 
part  or  share  thereof,  in  trust  for  him.  the  said  (vendor),  his  execu- 
tors, administrators  and  assigns.    And  the  said  several  parties  thereto 
thereby  mutually  covenanted  and  agreed  with  each  other  for  them- 
selves and  their  respective  executors,  administrators  and  assigns, 
that  they  would  thenceforth  enter  into  a  partnership  for  the  term,  of 
twenty-one  years,  for  the  effectual  working  and  prosecution  of  the 
said  mines  and  veins,  and  the  sale  of  the  produce  thereof ;  and  that 
for  the  ptirposes  aforesaid  they  would  observe  and  perform  aU  and 
singular  the  provisoes,  declarations  and  agreements  in  the  said  in- 
denture of  co-partnership  respectively  expressed  and  declared.   And  Agreement 
WHEEEAS  the  said  (purchaser)  hath  lately  agreed  with  the  said  (ven-  to  purohaae. 
dor)  for  the  absolute  purchase  of  the  said  parts  or  shares  of  him  the 
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Witnesseth. 


Grant  of 
sliaxe. 


Habendum. 


Further  wit- 
nesBeth. 

Grant  of 
legal  estate  in 
the  whole. 


Habendum. 


said  {vendor)  at  or  for  the  price  or  sum  of  £500 ;  and  it  lias  been 
further  agreed  that  the  said  (vendor)  should  enter  into  the  convey- 
ance to  the  said  (purchaser)  in  the  rdanner  hereinafter  mentioned. 
Nov  THIS  Iniientube  WITNESSETH,  that  in  pursuance  of  the  said 
agreements,  and  in  consideration  of  the  sum  of  £500  of  lawful 
money  of  Great  Britain  in  hand  well  and  truly  paid  hy  the  said 
{purchaser)  to  the  said  (vendor)  on  or  before  the  execution  of 
these  presents,  the  receipt  of  which  said  sum  of  £500,  and  that 
the  same  is  the  full  consideration  money  for  the  absolute  pur- 
chase of  the  said  parts  or  shares  hereby  assigned,  the  said  (vendor) 
doth  hereby  admit  and  from  the  same  sum  doth  hereby  abso- 
lutely acquit  and  for  ever  discharge  the  said  (purchaser),  ids  exe- 
cutors, administrators  and  assigns,  and  the.  said  mines  and  pre- 
mises, He  the  said  (vendor)  doth  by  these  presents  grant,  assign 
and  transfer  unto  the  said  (purchaser),  his  executors,  administrators 
and  assigns,  all  those  or  that  four  sixty-foiirth  parts  or  shares,  or 
one-sixteenth  part  or  share  of  hi-m  the  said  (vendor)  of  and  in  all 
those  mines,  veins  and  premises  hereinbefore  described  and  com- 
prised in  the  said  recited  indenture  of  lease,  and  of  and  in  all  the 
ma,chinery,  works,  property,  articles,  chattels,  rights,  liberties, 
privileges,  and  appurtenances  thereto  belonging  or  enjoyed  there- 
with. And  ail  the  estate,  right,  title,  interest,  use,  trust,  posses- 
sion, property,  claim,  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  him  the  said  (vendor)  of,  in  and  to  the  said  parts  or  shares 
hereby  assigned  as  aforesaid.  To  hate  and  to  hold  the  said  parts 
or  shares,  hereditaments  and  all  and  singular  other  the  premises 
hereby  assigned,  with  their  rights  and  appurtenances,  unto  the  said 
(purchaser),  his  executors,  administrators  and  assigns,  for  and  during 
all  the  residue  of  the  said  term  of  forty  years  so  granted  of  the  said 
mines  and  premises  by  the  said  recited  indenture  of  demise  as  herein- 
before is  mentioned,  but  subject,  nevertheless,  together  with  the 
other  parts  or  shares,  to  the  payment  and  performance  of  the  rents, 
covenants,  provisoes  and  agreements  on  the  part  of  the  said  lessees 
respectively  reserved  and  contained  in  and  by  the  same  indenture  of 
demise.  And  also  subject  to  the  observance  and  performance  of 
the  several  covenants,  provisoes,  declarations  and  agreements  respec- 
tively expressed  and  declared  concerning  the  said  parts  or  shares 
hereby  assigned  in  and  by  the  said  recited  indenture  of  co-partner- 
ship. And  this  Indentdee  also  witnesseth,  that  in  further  pur- 
suance of  the  said  agreements  and  for  the  considerations  aforesaid, 
HE  the  said  (vendor)  doth  by  these  presents  grant,  assign  and  transfer 
unto,  the  said  (purchaser),  his  executors,  administrators  and  assigns 
(so  far  as  respects  his  estate  and  interest  therein),  all  those  other 
and  remaining  parts  or  shares  not  hereinbefore  assigned  of  and  in 
the  said  mines,  veins  and  premises  comprised  in  and  conveyed  by 
the  said  recited  indenture  of  demise  as  hereinbefore  is  mentioned, 
together  with  their,  and  every  of  their  rights,  privileges  and  appur- 
tenances. And  all  the  estate,  &c..  To  have  and  to  hold  the  said 
parts  or  shares,  hereditaments  and  all  and  singular  other  the  pre- 
mises hereby  lastly  assigned,  with  their  rights  and  appurtenances, 
unto  the  said  (purchaser),  his  executors,  administrators  and  assigns, 
for  and  during  all  the  residue  of  the  said  term  of  forty  years  therein, 
but  STIBJEOT,  nevertheless,  together  with  the  parts  or  shares  hereby 
firstly  assigned,  to  the  payment  and  performance  of  the  rents,  cove- 
nants, provisoes  and  agreements  on  the  part  of  the  said  lessees 
respectively  reserved  and  contained  in  and  by  the  said  indenture  of 
demise,  and  upon  the  teitsts,  and  for  the  several  ends,  intents  and 
purposes  respectively  expressed  and  declared  thereof  by  the  said 
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recited  indeiiture  of  co-partnersMp  \_Covenants  hy  the  vendor  for  Covenants. 
title,  quiet  enjoyment  and' further  assurance  with  respect  to  the  "parts 
or  shares  hereby  firstly  assigned,"   and   against  ■  incumbrances  with 
respect  to  the  "parts  or  shares  hereby  lastly  assigned"^.     Aim  this  Puroliaserto 
Ihbentuiie  lastly  ■WITNESSETH,  that  in  farther,  pursuance  of  the  observe  terms 
said  agreements,  and  in  consideration  of  the  premises,  he  the  o*partner- 
said  {purchaser)   doth  hereby  for   himself,   his   heirs,    executors  ^   ^' 
and  administrators,   covenant,   promise   and    agree  with  and  to 
the  said  (vendor),  his  executors  and  administrators,  that  he  the 
said  (^MrcAo«e?'),  his  executors,  administrators  and  assigns,  shall     - 
and  will  for  and  during  the  remainder  of  the  said  term  of  co-part' 
nership  for  twenty-one  years,  or  any  renewed  term  thereof,  well 
and  truly  observe  and  perform  all  and  singular  the  covenants,  pro- 
visoes, declarations  and  agreements  on  the.  part  of  the  said  (vendor), 
his  executors,  administrators  and  assigns,  expressed  by  the  said 
recited  indenture  of  co-partnership  to  be  observed  and  performed  as 
aforesaid,  or  so  much  or  so  many  of  them  as  shall  still  be  subsisting, 
as  fuUy  and  effectually  as  if  he  the  said  (purchaser)  had  been  a 
party  to  and  executed  the  same  indenture  of  co-partnership.     [A 
covenant  of  indemnity  against  debts  from  a  certain  date  may  be  added/] 
In  witness,  &c. 

[^This  form  may  easily  be  adapted  to  the  conveyance  of  an  equitable 
share  in  mines.  If  there  is  no  conveyance  of  a  legal  interest  by  the 
owner  of  the  .mines,  and  no  partnership,  deed,  there  can,  of  course, 
be  no  reference  to  such  previous  transactions.  The  creation  of  any 
equitable  interest,  and  the  right  of  the  vendor  to  particular  shares,  may 
be  recited,  and  the  conveyance  be  made  to  the  intended  purchaser, 
subject  to  the  terms  of  the  licence  or  agreement,  with  the  usual  cove- 


No.  47.  Rules  for  a  Cost-Booh  Company. 

1.  The  company  is  formed  for  working  [describe  the  mines']  in  the 

county  of ,  under  the  firm  of ,  and  shall  be  managed  on 

the  "cost-book"  principle. 

2.  The  capital  shall  be  £ ,  in  shares  of  & each,  whereof 

£ per  share  shall  be  paid  forthwith. 

,  3.  The  general  meetings  of  the  shareholders  shaU  be  called  by 
the  manager  once  in  every  month:  at  which  meetings  all  the  affairs 
of  the  company  shaU.  be  ordered  or  transacted,  and  all  outstanding 
accounts  and  liabilities  shall,  as  far  as  possible,  be  settled,  and  all 
differences  shall  be  decided  by  a  majority  of  votes — one  share  to  be 
entitled  to  one  vote,  but  no  shareholder  shall  be  entitled  to  more 
than votes ;  but  votes  may  be  given  by  proxy. 

4.  It  shall  be  competent  at  such  meetings  to  authorize  calls  and 
expenditure,  to  declare  dividends,  and  to  dissolve  the  company. 

5.  The  capital  of  the  company  shall  not  be  increased,  and  ho  new 
mine  or  adventure  shall  be  entered  upon,  without  the  consent  of  the 
whole  of  the  shareholders. 

6.  The  shares  shall  be  transferable  at  the  wiU  of  the  holders,  and 
such  transfer  shall  be  effected  by  entry  in  the  cost-book,  either  by 
the  signatures .  of  the  vendor  and  purchaser  therein,  or  by  the 
manager  for  the  time  being,  duly  authorized  by  a  certificate  in  the 
form  hereto  annexed,  or  to  the  like  effect. 

7.  No  such  transfer  shall  be  made  without  the  fuU  payment  by 
the  seller  of  aU  sums  due  in  respect  of  the  share  or  shares  so  sold 
at  the  last  general  meeting;  and  the  purchaser  shaU  be  liable  to  all 
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claims  and  demands,  and  be  entitled  to  all  profits  arising  in  respect 
of  his  share  or  shares  from  the  time  of  sucTi  last  general  meeting. 

8.  The  manager  shall  at  every  general  meeting  produce  a  correct 
list  of  the  existiiig  shareholders,  with  the  number  of  shares  held  by 
each  person;  and  such  liet  shall  be  approved  of  at  every  such  meet- 
ing, and  shall  always  be  properly  inscribed  in  the  cost-book. 

9.  If  any  shareholder  shall  refuse  or  neglect  for  three  calendar 
months  to  pay  the  call  or  calls  due  on  his  share  or  shares,  such 
share  or  shares  may,  at  any  subsequent  general  meeting,  be  declared 
to  be  forfeited  for  the  benefit  of  all  the  other  shareholders,  according 
to  their  respective  interests  therein;  and  such  forfeiture  shall  comprise 
aU  share  or  shares  in  the  materials  and  property  of  the  company. 

10.  Any  shareholder  shall  at  any  general  meeting  be  at  liberty 
to'  relinquish  his  share  or  shares,  on  giving  notice  in  writing  to  the 
manager  for  that  purpose,  and  on  settlement  of  all  claims  arising 
with  respect  to  such  share  or  shares,  and  on  giving  up  all  Ms  interest 
in  all  the  mate];ials  and  property  of  the  company. 


Form  of  Certificate. 

To  the  Manager  of  the Mining 

'   Company. 
I,  the  undersigned  {seller),  hereby  certify  that  I  have  this  day 

sold  to  the  undersigned  {purchaser) share    of  and  in  the  mines 

held  by  the  said  company^  and  of  and  in  all  and  singular  the 
machinery,  ores,  minerals,  materials,  monies,  debts  and  other  effects 
and  property  now  belonging  to  the  said  company,  and  the  dividends 
and  profits  to  arise  therefrom.  Ajsd  I  hereby  authorize  you  to 
transfer  such  share  accordingly.  And  I,  the  said  ( purchaser), 
hereby  accept  such  share,  subject  to  the  rules  of  the  said  company. 

Dated  this day  of ,  18 — . 

Witness,  A.  B. 

■■'      »  CD. 

No.  48.  Joint  Stock  Miming  Company,  Memorandum  and  Articles 

of  Association. 

(A.)  "Wlere  the  Company  is  limited  by  Shares. 

I. — Memorandum  of  Association. 

1.  The  name  of  the  company  is  "The  X.  T.  Z.  Mining 

Co.  Limited." 

2.  The  registered  office  of  the  company  shall  be  situate 

in  England. 

3.  The  objects  for  which  the  company  is   established 

are — 

[_,The  acquisition  (under  specified  contract,  if  any) 
of  specified  mineral  estate,  and  the  development  of  same, 
and  the  acquisition  and  development  (from  time  to 
time)  of  other  adjacent  mineral  estatesJ\  And  the 
doing  ail  such  other  things  as  are  incidental  or  con- 
ducive to  the  attainment  of  the  objects  above  men- 
tioned. 

4.  The  liability  of  the  members  is  limited. 

5.  The  capital,  of  the  company  is  £ ,  divided  into 

shares  of  £ each. 

"We  the  several  persons  whose  names  and  addresses  are 
subscribed  are  desirous  of  being  formed  into  a  company,  in 
pursuance  of  this  Memorandum  of  Association,  and  we  respec- 
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tively  agree  to  take  the  number  of  shares  in  the  capital  of  the 
company  set  opposite  our  respective  names. 


Names,  Adclresses,  and  Descriptions  of  Subscribers. 


4. 
6. 
6. 

7. 


A.  B.  of ,  in  the  ooimty  of ,  Esquire 


Total  shares  taken . 


Number  of 

shares  taken  by  each 

Subscriber. 


10 


Dated  the 


•  day  of  ■ 


18- 


Witness  to  the  above  signatures, 
M.  N.  of ,  &c. 

n. — Articles  of  Association  (to  accompany  preceding  Memorandum 
of  Association). 
[N.B. — The&e  articles  may  simply  consist  of  the  "Regu- 
lations for  Management  of  a  Company  limited  hy  Shares  " 
that  are  contained  in  Table  A.  scheduled  to  the  Companies 
Act,  1862,  which  regulations  are,  hy  sects.  14  and  16  of 
that  Act,  to  be  deemed,  so  far  as  applicable,  to  be  the 
regulations  of  every  company  limited  by  shares  and  formed 
under  the  Act,  unless  the  same  are  excluded,  or  excepting 
so  far  as  the  same  are  modified  by  express  articles  of 
association.  Where  these  regulations  are  not  adopted  sim- 
phciter,  but  fas  is  usually  the  case)  express  articles  of 
association  are  drawn  up,  these  articles  are  commonly 
framed  upon  the  Regulations  in  Table  A.,  which  are  readily 
adaptable  to  any  (mining)  company^ 


(B.)  Where  the  Company  is  limited  by  Guarantee, ,  and  has  no 
Share  Capital. 

I. — Memorandum  of  Association. 

1.  \The  same  as  in  the  first  form  abqve.^ 

2.  'The  same  as  in  the  first  form  above.  _ 

3.  'The  same  as  in  the  first  form  above. 

4.  Every  member  of  the  company  undertakes  to  con- 

tribute to  the  assets  of  the  company  in  the  event 
of  the  same  beiag  wound  up  during  the  time  that 
he  is  a  member,  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  liabilities  of  the 
company  contracted  before  the  time  at  which  he 
ceases  to  be  a  meniber,  and  the  costs,  charges  and 
expenses  of  -n^ding-up  the  same,  and  ioi  the 
adjustment  of  the  rights  of  contributories  amongst 
themselves,  such  amount  as  may  be  required  not 

exceeding  £ . 

' '  We  the  several  persons  whose  names  and  addresses  are  sub- 
scribed are  desirous  of  being  formed  into  a  company,  in  pur- 
suance of  this  Memorandum  of  Association. 
[Here  follow  names,  Sfc.  as  in  Form  A.,  leaving  outnumbers  of  shares.'] 
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i-L.—t-Articles  of  Association  (to  accompany  last  preceding  Memo- 
randum of  Association). 
[N.B. — These  Articles  may  be  in  the  form  exemplified 
in  Schedule  II.,  Form  B.,  to  the  Companies  Act,  1862.]; 


(C.)  Where  the  Company  is  limited  by  Guarantee,  but  has  also  a 

Share  Capital. 

I. — Memorandum  of  Association. 

1.  The  same  as  in  the  first  form  above.' 

2.  The  same  as  in  the  first  form  above' 

3.  The  same  as  in  the  first  form  above' 

4.  Every  member  of  the  company  undertakes  to  con- 

tribute to  the  assets  of  the  company  in  tbe  event 
of  the  same  being  wound  up  during  tbe  time  that 
he  is  a  member,  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  liabilities  of  tbe 
company  contracted  before  the  time  at  which,  he 
ceases  to  be  a  member,  and  the  costs,  charges  and 
expenses  of  winding-up  the  same,  and  for  the 
adjustment  of  the  rigbts  of  the  contributories 
amongst   themselves,   such    amount    as  may  be 

required  not  exceeding  & . 

We  the  several,  &c.  \exactly  as   in  the  second  form   of  Memo- 
randum above  giveri]. 

II. — Articles  of  Association  (to  accompany  last  preceding  Memo- 
randum of  Association). 

1.  The  capital  of  the  company  shall  consist  of  £ , 

divided  into shares  of  £ each. 

2.  The  directors  may,  with,  the  sanction  of  tbe  com- 

pany in  general  meeting,  reduce  the  amount  of 
shares. 
■  3.  The  directors  may,  with  the  like  sanction,  cancel 
any  shares  belonging  to  the  company. 
4.  AH. the  articles  of  Table  A.  shall  be  deemed  to 
be  incorporated  with  tbese  articles,  and  to  apply 
to  tbe  company. 
We  the  several,  &c.  respectively  agree  to  take  the  number  of 
shares  [exactly  as  in  the  first  form  of  Memorandum  above  given]. 


(D.)  When  the  Company  is  Unlimited,  but  has  at  tbe  same  time 

a  Capital  divided  into  shares. 

I. — Memorandum  of  Association. 

1.  {The  same  as  in Jhe  first  form  above. 

2.  'The  same  as  in  the  first  form  above.' 

3.  The  same  as  in  the  first  form  oJo»e.] 

We  the  several,  &c.  [exactly  as  in  the  second  form  of  Memo- 
randum above  given]. 

II. — Articles  of  Association  (to  accompany  last  preceding  Memo- 
randum of  Association). 

Capital  of  the  Company.— The  capital  of  tbe  company  is  £ , 

divided  into sbares  of  £ each. 

Application  of  Table  A. — All  the  articles  of  Table  A.  shall  be 
deemed  to  be  racorporated  with  these  articles,  and  to  apply  to  the 
Company. 

We  the  several,  &c.,  respectively  agree  to  take  the  number  of 
shares  [exactly  as  in  the  first  form  of  Memorandum  above  given]. 
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LOCAL  CUSTOMS. 


Customs  of  the  High  Peak,  Derbyshire,  as  described  in  the  first 
Schedule  to  14  8f  15  Vict.  c.  94. 

\.  It  is  lawful  for  all  the  subjects  of  tMs  realm  to  search  for,  HigliPeak 
sink  and  dig  mines  or  veins  of  lead  ore  upon,  ia  or  under  all  manner  Act,— sohe- 
of  lands  of  whose  inheritance  soever  they  may  be  (churches,  church-  ^^®  °* 
yards,  places  for  public  worship,  burial  grounds,  dwelling-houses,  °^  °^^' 
orchards,  gardens,  pleasure  grounds  and  highways  excepted) ;  but 
if  no  vein  of  ore  be  found,  and  the  person  making  search  discon-  AH  persons 
tinues  it  for  fourteen  days,  the  land  must  be  levelled  and  made  may  work, 
good  by  the  person  making  the  search  within  the  space  of  sis  days 
after  the  expiration  of  the  said  fourteen  days,  or  the  owner  of  such 
land  may  level  and  make  good  the  same  and  recover  the  expenses 
thereof  from  the  miner  in  an  action  of  debt  in  the  small  barmote 
court  or  in  the  county  court :  provided  always,  that  nothing  herein 
contained  shall  prevent  or  hmder  the  miner  from  following  and 
working  his  vein,  and  searching  for  and  getting  lead  ore  under  such 
excepted  places  as  aforesaid;   but  in  case  by  so  doing  he  shall 
damage  or  injure  any  such  excepted  places  or  the  surface  thereof, 
the  owner  or  reputed  owner  and  occupier  may  recover  from  such 
miner  compensation  for  such  damage  or  injury  by  action  in  the  Compensation 
county  court  if  the  damage  shall  not  exceed  fifty  pounds,  or  other-  for  damage.    , 
wise  by  action  in  the  superior  courts ;  but  in  case  the  owner  or  re-  Injunction, 
puted  owner  or  occupier  of  such  excepted  place  as  aforesaid  appre- 
hends that  such  working  will  endanger  the  security  of  such  excepted 
places,  the  steward  and  grand  jury  shall  have  power  to  suspend  the 
working  of  such  vein,  or  to  direct  the  working  thereof  so  as  to  pre- 
vent such  damage. 

2.  In  all  cases  the  land  owner  shall  have  power  to  sell  and  Mineral  sub- 
dispose  of  the  calk,  f  eagh,  spar,  and  other  minerals  and  rubbish  stances  other 
(except  lead  ore),  and  to  remove  the  same  from  his  land  so  soon  as  ^^'°-  ■'®^'^' 
the  lead  ore  has  been  extracted  from  it,  when  and  as  often  as  he 

thinks  proper  and  when  not  required  for  the  use  of  the  mine,  but 
not  so  as  to  destroy  or  injure  any  mineral  property  without  the 
consent  of  the  barmaster  and  any  two  members  of  the  grand  jury. 

3.  The  barmaster  and  every  deputy  barmaster  shall  provide  a  Measuring 
dish  or  measure,  which  shall  contain  fifteen  pints  of  water,  and  be  lead  ore"  (see 
adjusted  in  the  presence  of  two  of  the  grand  jury,  for  measuring  ?1^^.®  ^» 
the  ore,  and  they  shall  forfeit  the  sum  of  two  pounds  every  time  '"/'''''• 
they  are  required  to  measure  ore  of  any  mine  and  are  unprovided 

with  such  dish  or  measure,  such  penalty  of  two  pounds  to  be  re- 
covered and  received  for  his  own  use,  by  the  person  who  shall  have 
required  the  ore  to  be  measured,  by  an  action  in  the  county  court.  - 

4.  The  barmaster,  together  with  two  of  the  grand  jury,  shall  pro-  Necessary 
vide  the  miners  a  way,  either  for  foot  passengers  or  carts  as  may  ways, 
be  required,  from  the  nearest  highway  to  the  mine,  and  also  from 

the  mine  to  the  nearest  running  stream,  spring,  or  natural  pond  of 
water,  such  -ways  to  be  setout  in  as  shorta  course  as  may  beprac- 
B.  3  o 
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ticaWe  and  reasonable.  No  compensation  is  to  be  claimed  by  the 
occupier  or  landowner  for  snch.  -ways,  but  such  ways  are  not  to  be 
considered  public,  and  tbe  use  thereof  is  to  be  limited  to  persons 
and  purposes  connected  with  the  mine,  and  aU  rights  of  way  are  to 
cease  when  the  mine  shaU  be  no  longer  worked.  The  parties  en- 
titled to  use  the  way  may  make  sufficient  ways  for  use,  and  keep 
the  same  in  repair,  and  may  also  use  for  mining  purposes  the  water 
from  the  nearest  running  stream,  spring  or  natural  pond. 

5.  Every  nuner  shall,  so  long  as  Ms  mine  shall  be  worked,  be 
entitled,  without  making  any  payment  for  the  same,  to  the  exclu- 
sive use  of  sfl  much  surface  land  as  shall  be  thought  necessary  by 
the  barmaster  and  two  of  the  grand  jury  and  be  set  out  by  them, 
for  the  purpose  of  laying  rubbish,  dressing  his  ore,  briddling,* 
making  meers  or  ponds,  and  conveying  water  thereto,  and  any  other 
mining  purposes.  The  miner  shall  in  all  cases,  before  he  com- 
mences, any  search  or  uses  any  land,  make  fences  sufficient  for,  the 
protection  of  cattle  from  any  injury  which  might  arise  from  bis 
operations,  and  keep  such  fences  in  sufficient  repair. 

6.  Any  person  may  transfer  his  interest  in  any  mine  or  vein  to 
any  other  person  by  causing  an  entry  of  such  transfer  to  be  made 
by  the  barmaster  in  the  book  to  be  kept  by  him  as  mentioned  in 
the  fourteenth  section,  and  such  transfer,  when  so  entered,  shall  be 
valid  and  effectual. 

7.  When  ore  has  been  raised  by  any  miner,  and  he  shall  desire 
such  ore  to  be  measured,  the  miner  shall  give  the  barmaster  twenty- 
four  hours'  notice  of  the  time  he  intends  to  measure  ;  and  if  the  bar- 
master  neglect  or  refuse  to  attend,  then  the  miner  may  employ  any 
two  persons,  one  of  them  beuig  on  the  grand  jury,  who  shall 
measure  such  ore,  and  lay  the  duties  aside,  for  the  use  of  the  lessee 
for  the  time  being  of  the  duties  of  lot  and  cope,  and  if  there  shall  be 
no  such  lessee,  for  the  use  of  her  Majesty  and  her  successors. 

8.  No  person  shall  sell  any  ore,  or  remove  any  ore  from  the  mine, 
unless  and  untO.  the  same  shaU.  have  been  measured  by  the  bar- 
master,  or  by  such  two  persons  as  aforesaid  in  the  event  of  the  non- 
attendance  of  the  barmaster,  upon  paia  of  forfeiting  the  full  value 
thereof  to  the  lessee  of  the  duties  of  lot  and  cope,  or  if  there  shall 
be  no  such  lessee,  then  to  her  Majesty  or  her  successors;  and  in  case 
of  non-payment  of  such  value,  after  six  clear  days'  notice  rec[uiring 
the  same  shall  have  been  given  by  the  barmaster  to  the  miner,  or 
affixed  in  or  upon  some  part  of  the  mine  or  the  works  thereof,  the 
mine  at  which  such  ore  was  got  shall  be  forfeited  to  the  lessee  of 
the  said  duties,  and  if  there  shall  be  no  such  lessee,  then  to  her 
Majesty  and  her  successors ;  and  possession  thereof  may  be  re- 
covered in  manner  hereinafter  provided. 

9.  The  duties  heretofore  called  the  duties  of  lot  and  cope  are  and 
shall  be  payable  to  her  Majesty  and  her  successors,  or  to  her  or 
their  lessee  for  the  time  being.  The  duty  called  lot  is  and  shall  be 
one-thirteenth  part  of  aU  ore  raised  within  the  jurisdiction  of  the 
barmote  courts  as  hereby  declared  and  established,  such  thirteenth 
part  to  be  set  apart  and  taken  by  the  barmaster  when  he  measures 
any  ore ;  and  the  duty  called  cope  is  and  shaE  be  the  sum  of  four- 
pence  for  every  load  of  ore  measured  at  any  mine  within  the  juris- 
diction aforesaid,  the  measure  of  such  load  being  nine  dishes  of  ore, 
whereof  each  dish  shall  be  of  capacity  sufficient  to  hold  fifteen  pints 
of  water.  The  said  duties  of  lot  and  cope  are  and  shall  be  payable 
in  addition  to  the  payments  mentioned  in  any  other  article  comprised 
in  this  schedule.    .And  if  any  person  shall  neglect  or  refuse  to  pay 
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tte  said  duty  of  cope,  the  same  may  be  recovered. by  the  barmaster 
on  behalf  of  "her  Majesty  and  her  successors,  or  of  her  or  their  lessee 
for  the  time  being,  by  action  of  debt  in  the  small  barmote  court,  or 
by  action  in  the  county  court. 

10.  If  any  new  vein  be  found  by  any  miner  or  any  other  person  Eights  of  first 
whatsoever,  the  first  finder  shall  be  entitled  to  two  meers  in  length  <3isooverer, — 
of  the  said  vein,  one  meer  on  each  side  of  the  founder  to  be  measured  '^°  ™eers. 
and  set  out  by  the  barmaster,  in  the  presence  of  two  of  the  grand 

jiiry,  on  the  surface  of  the  ground,  within  six  days  after  notice  given 
to  him.  by  the  finder,  and  tiie  third  meer  shaU  belong  to  the  lessee  Eights  of 
for  the.time  being  of  the  duties  of  lot  and  cope,  and  if  there  shall  lessee  or 
be  no  such  lessee  then  to  her  Maiesty  and  her  successors,  to  be  set  ^o^"»i— 
out  m  uke  manner  at  either  extremity  of  the  said  two  meers  at  the 
option  of  the  barmaster;.  and  the  finder  shall  be  entitled  to  each 
subsecLuent  meer  in  such  vein  each  way,  to  the  extent  he  shaU  claim 
or  require  at  the  time  of  freeing  the  founder  meers,  and  the  baf- 
master  shall  enter  the  particulars  of  the  gift  in  his  book;  and  if  the 
lessee  forthie  time  being  of  the  duties  of  lot  and  cope,  and  if  there 
shall  be  no  such  lessee,  then  if  her  Majesty  or  her  successors  neglect 
or  refuse  duly  and  reasonably  to  work  the  meer  so  set  out  to  such 
lessee  or  her  Majesty  or  her  successors  as  aforesaid,  the  finder  shall 
have  the  right  to  purchase  the  said  meer  at  such  price  as  the  steward 
and  grand  jury  may  fix  and  determine,  or  the  finder  may  continue 
and  maintain  Ms  workings  through  the  said  meer,  upon  laying  aside 
for  the  use  of  the  lessee  or  her  Majesty,  as  the  ease  may  be,  all  the 
ore  that  may  be  gotten  therein,  after  deducting  the  expenses  of 
getting  the  same. 

11.  The  barmaster  shall  not  set  out  any  ground  xmder  the  tenth  EVeeing  meer. 
article  until  ore  shall  have  been  raised  from  the  mine  for  which  such 

ground  shall  be  required,  nor  until  there  shall  have  been  paid  to  the 
lessee  for  the  time  being  of  the  duties  of  lot  and  cope,  or  if  there 
shall  be  no  such  lessee,  to  her  Majesty  and  her  successors,  the- first 
customary  payment  due  to  him,  her  or  them,  such  first  customary 
payment  being  so  much  ore  as  shall  be  sufficient  to  fill  the  dish  or 
measure  mentioned  in  the  third  article,  and  being  called  the  freeing 
dish;  and  the  miner  shall  pay  to  the  lessee  for  the  time  being  of  the 
said  duties,  and  if  there  be  no  such  lessee,  to  her  Majesty  and  her 
successors,  a  similar  dish  of  ore  for  every  third  and  subsequent  meer 
which  he  shall  reach  of  the  vein  in  which  he  is  working; 

12.  If  any  miner  shall  work  any  mine  or  vein  without  having  Forfeiture  for 
duly  freed  the  same  as  provided  by  the  eleventh  article,  or  shall  ^?*^S 
commit  any  trespass  in  any  meer  belonging  to  the  lessee  of  the  y«lioitKee- 
duties  of  lot  and  cope,  or  to  her  Majesfy  and  her  successors,  the 

mine  or  vein  which  shaE  have  been  so  worked  without  having  been 
freed,  or  the  mine  or  vein  of  which  the  meer  in  which  such  trespass 
shall  have  been  committed  shall  form  a  pari,  shall  be  forfeited  to 
the  lessee  of  the  duties  of  lot  and  cope,  and  ii  there  shall  be  no  such 
lessee,  then  to  her  Majesty  and  her  successors,  and  possession  thereof 
may  be  recovered  on  behalf  of  such  lessee  or  of  her  Majesty  and  her 
successors,  as  the  case  may  be,  by  action  of  title  in  the  small  barmote 
couri  in  the  name  of  the  barmaster. 

13.  If  any  vein  shall  cross  another  vein,  the  miner  who  comes  to  Pees, 
the  pee  or  intersection  first  shall  have  such  pee  or  intersection,  and 
may 'work  therein  as  far  as  he  can  reach  with  a  pick  or  hack,  such 
pick  or  hack  having  a  helve  or  shaft  three-quarters  of  ayard  long, 

so  that  he  stands  wholly  within  the  cheeks  of  his  own  vein  when  he 
works  such  pee  or  intersection. 

14.  When  two  veins  approach  each  other  but  are  parted  with  a  Eithers. 

3  o  2 
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rither,  and  such,  veins  continue  asunder  for  one  meer  or  further  in 
length  without  any  joint  of  ore  or  other  mineral  crossing  the  same 
(such  joint  of  ore  or  other  mineral  not  being  a  new  vein),  and  the 
rither  during  that  distance  in  all  parts  exceeds  three  feet  in  thick- 
ness, then  they  are  to  be  considered  and  treated  as  two  distinct  veins 
so  long  as  they  so  continue  asunder,  but  whenever  they  again  meet 
the  elder  or  prior  titie  shall  take  the  vein. 

15.  In  any  dispute  where  the  priority  of  title  shall  come  in  ques- 
tion, the  longest  continued  ownership  shall  prevail,  but  all  gifts 
from  the  barmaster  shall  be  considered  as  the  origin  and  commence- 
ment of  the  title,  and  workmanship  prior  to  such  gift  (if  any)  shall 
not  avail ;  and  in  all  cases  the  jury  on  the  trial  shall  decide  the  fact 
of  such  priority. 

16.  If  any  person  shall  claim  title  to  any  mine,  the  claimant  may 
conamence  an  action  in  the  small  barmote  court,  by  causing  a  plaint 
to  be  entered  in  the  book  mentioned  in  the  fifth  section ;  and  if  any 
miner  shall  commit  a  trespass  in  the  mine  or  vein  of  any  other 
person,  the  person  aggrieved  may  commence  an  action  in  the  smaU. 
barmote  court,  by  causing  a  plaint  to  be  entered  in  an  action  of 
trespass,  and  may  proceed  to  trial  in  the  small  barmote  court,  and 
shall  there  recover  possession  of  the  said  mine  in  the  action  of  title, 
or  damages  to  be  assessed  by  the  jury  for  the  said  trespass ;  and 
any  person  claiming  a  debt  against  a  miner  for  articles  furnished  to 
a  mine,  or  for  mining  purposes,  or  for  work  or  labour  in,  upon  or 
in  respect  of  any  mineral  property,  may  cause  a  plaint  to  be  entered 
in  an  action  of  debt,  and  shall  annex  the  particulars  of  Hs  debt  to  the 
summons,  and  proceed  to  trial  in  the  small  barmote  court,  and  shall 
there  recover  such  amount  (if  any)  as  upon  proof  shall  appear  to  be 
due  to  him  ;  but  no  evidence  shall  be  admitted  of  any  items  in  an 
action  of  debt  not  mentioned  in  the  particulars  annexed  to  the 
summons. 

17.  No  miner  or  other  person  shall,  except  as  hereinafter  men- 
tioned, bring  more  than  one  action  of  title  to  recover  the  same  mine, 
and  a  nonsuit  shall  be  deemed  of  the  same  effect  as  a  judgment  for 
the  defendant;  but  in  actions  of  trespass  or  debt  the  plaintiff,  if 
nonsuited,  shall  be  allowed  to  commence  a  fresh  action;  provided 
always,  that  the  steward  shall  in  any  case  whatever,  whether  of 
title,  trespass  or  debt,  have  the  power,  if  he  shall  think  fit,  to  order 
a  new  trial  to  be  had,  upon  such  terms  as  he  shall  think  reasonable, 
and  in  the  meantime  to  stay  the  proceedings. 

18.  Every  meer  of  ground  shall  contain  thirty-two  yards  in 
length ;  and  the  miner  shall  be  entitled  to  take  and  have  set  out  for 
him  any  proportion  of  a  meer,  upon  freeing  the  same,  by  payment 
of  an  [  amount  of  ore  proportionate  to  the  amount  payable  upon 
freeing  a  whole  meer. 

19.  The  barmaster,  if  he  finds  any  mine  or  vein  neglected  and 
not  wrought,  and  not  hindered  by  water  or  for  want  of  air,  shall,  if 
required  so  to  do  by  any  person  or  persons,  send  to  the  owner  or 
reputed  owner  where  known  to  him,  and  if  not  known  to  him,  then 
put  up  in  some  conspicuous  place  within  the  liberty  in  which  the 
mine  or  vein  is  situate,  a  notice  that  such  mine  or  vein  will,  at  the 
expiration  of  three  weeks,  if  not  duly  and  reasonably  worked  to  the 
satisfaction  of  the  barmaster  and  grand  jury,  and  no  other  sufficient 
reason  assigned  to  them,  be  forfeited ;  and  it  at  the  expiration  of ■ 
the  said  three  weeks  the  mine  or  vein  is  not  so  worked,  the  bar- 
master,  in  the  presence  of  two  of  the  grand  jury,  may  give  such 
mine  or  vein  to  any  person  or  persons  willing  to  work  the  same  ;• 
provided  that  nothing  herein  contained  shall  authorize  the  bar- 
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master  to  "give  awa.j  sucli  mine  or  vein  if  the  owner  thereof  be 
unable  to  work  the  same  by  reason  of  such  mine  or  vein  being  under 
■water,  or  for  want  of  air,  so  long  as  the  owner  thereof  is  using 
efficient  and  diligent  means  to  the  satisfaction  of  the  barmaster  and 
grand  jury  to  reUeve  such  mine  or  vein. 

20.  If  any  person  has  shares  in  a  mine,  and  refuses  to  join  his  Cases  of  one 
partners  or  the  owners  of  the  other  shares  in  working  the  same,  or  °^  °iore  of 
to  pay  his  proportion  of  the  expenses  of  working  the  same  for  the  ^^veral  co- 
space  of  six  days  after  the  same  has  been  demanded  by  the  party  nerf^^g  to 
complaining  or  his  agent,  he  shall  forfeit  his  part  and  share  to  his  work  mine, 
partners,  who  shall  be  entitled  to  recover  the  same  against  such 
defaulting  owner  in  an  action  of  title  in  the  small  barmote  court, 

and  the  only  evidence  necessary  in  such  action  to  enable  the  plaintiff 
to_obta,in  judgment  shall  be  proof  that  the  plaintiff  has  worked  the 
said  mine,  and  the  amount  of  the  expenses  incurred,  and  a  demand 
of  payment  of  defendant's  share  thereof  as  aforesaid,  and  the  neglect 
or  refusal  of  defendant  to  pay  it  for  the  space  of  six  days  after  the 
demand ;  and  it  shall  be  no  defence  to  such  action  that  the  plaintiff 
is  partner  or  joint  owner  with  the  defendant  in  the  mine  or  shares 
sought  to  be  recovered. 

21.  If  any  person  be  possessed  of  any  mine,  and  be  working  the  Barof  actions, 
same,  and  any  other  person  claims  title  thereto,  such  claimant  shall, 

within  the  space  of  three  calendar  months  next  after  he  shall  have 
had  notice  of  the  same  being  in  open  workmanship,  and  at  aU  events 
within  six  calendar  months  after  the  same  shall  have  been  in  open 
workmanship,  whether  he  shall  have  had  notice  or  not,  assert  his 
claim  by  an  action  of  title  in  the  small  barmote  court,  or  else  such 
claim  shall  be  barred. 

22.  If  the  barmaster  shall,  in  any  matter  connected  with  the  Views  ty 
duties  of  his  office,  require  a  view  to  be  made  by  the  grand  jury,  i'ory. 

or  if  the  plaintiff  or  defendant  in  any  action  of  title  or  trespass  in 

the  smaU  barmote  court,  or  if  any  miner  or  other  person  shall  for 

any  purpose  require  a  view  to  be  made  of  the  mine  or  works  of  any 

person  whomsoever,  then  and  in  each  and  every  of  such  cases  a  view 

shall  be  made,  and  the  person  so  requiring  a  view  shall,  when  the 

grand  jury  are  assembled,  deliver  to  the  steward  a  bill  of  directions  Bill  of  direo- 

describing  the  mine  or  particular  part  or  parts  of  a  mine,  or  ground  or  tions  to  jury 

works,  or  other  matters  or  things  which  the  grand  jury  are  re-  ™^"iig- 

quired  to  view,  and  stating  the  question  upon  which  their  opinion 

is  required,  but  such  biU.  of  directions  shall  contain  no  argument  or 

comment  whatever,  and  thereupon  the  steward  shall  openly  read 

the  said  bill  of  directions  to  the  grand  jury,  and,  if  the  same  is  in 

the  opinion  of  the  steward  properly  framed,  deliver  it  to  one  of  the 

grand  jury,  who  shall  take  the  same  with  him  for  the  guidance  of 

himself  and  the  rest  of  the  grand  jury  in  making  their  view;  but  if 

any  person  affected  by  the  said  proceeding  object  to  the  said  bill  of 

directions  or  to  any  cross  biE  delivered  as  hereinafter  mentioned 

as  containing  matter  of  argument,  assertion,  or  comment  not  being 

a  description  of  the  mine,  ground,  or  works,  or  other  matters  or 

things  to  be  viewed,  or  a  statement  of  the  question  necessary  for 

the  guidance  of  the  grand  jury  in  making  their  view,  the  steward 

before  delivering  the  biU  or  cross  bill  to  the  grand  jury  shall  in  all 

cases  decide  upon  the  validity  of  such  objections,  and  if  he  thinks 

the  same  well  founded  shall  cause  the  bill  or  cross  bill  to  be  altered 

and  corrected  in  such  manner  as  the  steward  shall  think  right ;  and 

after  making  such  view  such  of  the  grand  jury  as  shall  concur  in  Written 

opinion  shall  in  answer  to  such  bUl  and  cross  hill,  if  any,  write  their  opinions  of 

opinion, and  sign  it,  and  such  of  the  grand  jury  as  shall  not  concur  i?^  ^^^^ 
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jury  viewing. 


in  opinion  with  any  of  their  felloiv  iurjmen  shall  write  separate 
opinions  and  sign  them,  so  that  the  signature  of  each  of  the  grand 
jury  shall  be  affixed  either  to  his  own  separate  opinion  or  to  that  of 
himself  and  some  other  or  others  of  the  said  grand  jury;  and  the 
said  bUl  and  cross  hill,  if  any,  with  the  opinions,  shall  be  delivered 
to  the  steward,  who  shall  thereupon  openly  read  the  same  in  the 
presence  of  the  grand  jury  and  of  the  person  or  persons  who  shall 
have  preferred  such  "bill  or  cross  bUI;  and  such  bill  and  cross  bill, 
if  ajiy,  and  the  opinions  thereon,  shall  be  kept  by  the  steward  with 
the  documents  of  the  barmote  courts,  but  the  steward  shall,  i£  re- 
quired by  the  plaintiff  or  defendant  in  the  action  in  which  the  view 
shall  have  been  had,  permit  such  biU.  and  cross  bill,  if  any,  and  the 
opinions  thereon,  or  either  of  them,  to  be  used  by  such  plaintiff  or 
defendant  for  the  purpose  of  evidence  on  the  trial  of  the  action: 
provided  always,  that  no  plaintiff  or  defendant  in  any  action  shaU 
be  entitled  to  require  a  view  tinless  he  shaE  have  given  notice 
thereof  in  writing  to  the  barmaster  sis  clear  days  at  the  least  before 
the  day  appointed  for  the  trial;  and  the  expenses  of  views  shall  be 
paid  in  manner  hereinafter  mentioned,  that  is  to  say,  in  cases  where 
the  barmaster  shall  reqidre  such  view  the  expense  shall  be  borne 
by  the  owner  of  the  mine  or  other  matter  to  be  viewed,  provided 
the  steward  shall  consider  that  such  view  was  properly  required 
by  the  barmaster,  and  shall  allow  such  expenses;  and  in  cases 
where  the  view  shall  be  required  by  a  plaintiff  or  defendant  in  any 
action,  the  expenses  of  such  view  shall  be  costs  in  the  cause,  and 
abide  the  event  of  the  action;  and  ia  all  other  cases  the  expenses 
shall  be  paid  by  the  person  requiring  the  view,  if  no  cross  biH  is 
presented,  and  if  a  cross  bill  is  presented,  then  in  equal  proportioiis 
by  the  person  requiring  the  view  and  the  person  presenting  the 
cross  bill.  Any  person  who  may  be  affected  by  the  proceedings  at 
any  view  may  appoint  a  shower  to  accompany  the  grand  jury  and 
to  show  on  his  behalf  the  place  to  be  viewed. 

23.  Any  person  who  may  be  affected  by  the  opinion  of  the  grand 
Jury  on  any  view  may,  if  he  thinks  fit,  at  the  same  view  deliver  'a 
bin  of  directions  to  the  said  grand  jury,  which  second  bill  shall  be 
called  a  cross  biH  of  directions,  in  similar  form  to  the  original  biU, 
stating  the  question  on  which  their  opinion  is  requested;  and  the 
steward  shall  in  like  manner,  immediately  after  reading  the  original 
bill,  read  over  such  cross  bill,  and  deliver  the  same  to  one  of  the 
grand  jury  to  take  to  the  mine  or  ground  for  the  guidance  of  him- 
self and  the  rest  of  the  grand  jury. 

24.  When  a  bill  of  directions  and  also  a  cross  bUl  shall  be 
delivered  to  the  grand  jury  at  the  same  view,  it  shall  not  be  requi- 
site for  them  to  write  their  opinions  until  they  have  completed  the 
view  on  the  cross  biU,  unless  they  think  proper  to  do  so,  and  in  no 
case  shall  it  be  competent  for  the  grand  jury  to  examine  any  evi- 
dence produced  by  either  party. 

25.  If  any  person  shall  obstruct  the  grand  jury  in  viewing  any 
mine  or  works,  the  grand  jury  shall  state  such  fact  in.  writing,  and 
return  such  writing  signed  by  any  one  or  more  of  them,  together 
with  the  bin  of  directions,  and  cross  bill,  if  any,  to  the  steward,  and 
the  person  so  obstructing  shall  forfeit  by  way  of  penalty  such  sum 
not  exceeding  twenty  pounds  as  the  steward  shall  think  fit  to 
impose,  and  the  steward  shall  have  power  to  impose  a  fresh  penalty 
every  day  on  which  such  obstruction  is  repeated;  and  if  any  such 
penalty  be  not  paid  within  three  days  after  the  same  shall  be 
imposed,  the  steward  shall  issue  his  warrant  for  levying  the  same. 
Before  imposing  any  such  penalty,  the  steward  shall  give  to  the 
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offender  seven  clear  days'  notice  to  show  cause,  at  a  time  and  plaee 
situate  ■within  the  hundred  of  the  High  Peak,  to  be  named  in  such 
notice,  -why  a  penalty  should  not  he  imposed. 

26.  If  any  person  shall,  by  virtue  of  any  sough,  engine,  or  other  TTn-watermg 
means,  un^rater  or  give  relief  to  any  mine  or  vein  which  may  be  other's  mines, 
under  -water  and  the  further  -working  thereof  be  hindered,  the  —payment 
owner  of  any  such  mine  so  relieved  shsS.  from  time  to  time,  so  long 

as  such  relief  be  continued,  deliver  to  the  person  giving  such  relief 
as  aforesaid  such  part  and  portion  of  all  the  ore  which  at  any  time 
thereafter  shall  be  got  and  raised  in  such  mine  or  vein  under  the 
level  at  which  such  relief  was  given,  as  the  barmaster  and  grand 
jury  may  from  time  to  time  fix  and  determine ;  such  part  and  por- 
tion of  the  said  ore  to  be  delivered  and  dressed  and  made  mer- 
chantable by  the  o-wner  of  such  mine,  without  any  fraudulent  con- 
cealment or  -wilful  diminution,  and  to  be  discharged  and  free  from 
aJl  charges  in  getting  and  dressing ;  and  the  value  of  such  ore,  if  it 
shall  not  exceed  fifty  pounds,  shall  be  recoverable  in  the  county 
court,  or  if  such  value  shall  exceed  fifty  pounds,  in  one  of  the 
superior  courts  at  Westminster. 

27.  Any  person  having  two  or  more  veins  lying  contiguous  to  Consolidation 
each  other,  or  connected  by  any  shafts,  gaits  or  ways,  may,  -with  of  titles  to 
the  consent  in  -writing  of  the  barmaster  or  grand  jury,  consoli-  contiguous 
date  the  titles  to  such  veins,  and  an  entry  shall  be  made  in  the  ™™®^- 
barmaster's  book  to  the  effect  that  the  titles  to  such  veins  are 
thenceforth  consolidated,  and  the  said  veins  shall  from  the  time 

of  such  entry  in  the  said  book  be  considered  and  treated  as  held 
tmder  one;  and  the  new  titie  of  the  said  consolidated  veins,  and 
nothing  herein  contained,  shall  prejudice  or  affect  the  right  or  titie 
of  any  person  to  any  mine  or  vein  which  may  have  been  heretofore 
united  to  or  consolidated  -with  any  other  mine  or  vein,  and  that  the 
possession  or  working  of  any  of  the  mines  or  veins  in  such  consoli- 
dated titles  respectively  shall  be  considered  as  the  working  of  the 
whole  thereof,  and  so  long  as  any  part  thereof  be  so  worked  the 
same  shall  not  be  liable  to  be  operated  upon  by  the  barmaster  in 
pursuance  of  the  nineteenth  article. 

28.  If  the  grand  jury  shall  be  summoned  to  any  view  by  any  Pro-yisions  for 
person,  not  being  plaintiff  or  defendant,  in  any  action  in  the  small  oases  of  sus- 
barmo-te  court,  for  the  purpose  of  deliveriQg  their  opioion  as  to  peotedtres- 
whether  any  other  person  is  working  in  any  mineral  ground  belong-  ^r^?— 
ing  to  the  persons  so  summoning  the  grand  jury,  and  the  majority  -vrhere  fact  not 
of  the  grand  jury  assembled  at  any  such  view,  give  it  as  their  yet  disoover- 
opinion  that  such  is  in  aU.  probability  the  case,  bu-t  that  for  want  of  ^^1^, 
workmanship  the  fact  does  not  yet  clearly  appear,  it  shall  be  lawful 

for  the  steward  to  require  such  other  person  to  give  to  the  steward 
security  for  the  value  of  aU  ore  which  may  be  gotten  in  his  work- 
ings thenceforth,  imtil  such  time  as  sufBlcient  working  shall  have 
been  done  to  make  the  truth  appear ;  and  Tinless  security  shall  be 
given  unto  or  to  the  satisfaction  of  the  steward,  it  shall  be  la-wful 
for  him  to  direct  and  authorize  the  barmaster  to  retain  aU  ore  gotten 
in  the  workings  of  such  other  person  so  failing  to  give  security,  until 
such  security  shall  be  given,  or  until  sufficient  further  working  shall 
have  been  done  to  enable  the  grand  jury  at  any  adjourned  view  to 
form  a  satisfactory  opinion ;  and  if  the  grand  jury  assembled  at  any 
such  adjourned  view,  or  the  majority  of  those  so  assembled,  shall 
state  their  opinion  to  be  that  the  workings'  of  the  person  originally 
summoning  the  grand  jury  and  of  such  other  person  form  one  and 
the  same  title,  the  steward  shall  thereupon  order  the  barmaster  to 
deliver  to  the  person  who  shall  have  originally  summoned  the  grand 
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'jury  the  ore  wMcli  shall  have  heen  so  retained  as  aforesaid,  or,  if 
-security  shall  have  been  given  as  aforesaid,  then  the  person  who 
shall  have  originally  summoned  the  grand  jury  shall  be  entitled  to 
the  benefit  of  such  security,  to  the  extent  of  the  value  of  the  ore 
which  shall  have  been  gotten  by  such  other  person  as  aforesaid 
siace  the  origiaal  view,  and  shall  be  entitled  to  use  the  name  of 
the  steward,  S  necessary,  for  enforcrug  such  security,  and  if  either 
party  feels  himself  aggrieved,  such  party  may  prosecute  his  claim 
in  the  small  barmote  court. 


High  Peak 
Act, — addi- 
tional cus- 
toms. 


Form  of 
transfer. 


Bankruptcy 
of  miner. 


Additional  Customs  and  Articles  for  the  Sigh  Peak  District,  made 
5th  April,  1859,  tmder  14  fy  15  Vict.  c.  94,  s.  56. 

1.  The  word  "huddling"  shall  be  substituted  for  the  word 
"briddling"  in  the  5th  article  of  the  "  High  Peak  Mining  Customs 
and  Mineral  Courts  Act,  1851,"  and  the  said  5th  article  be  read  and 
construed  as  if  the  word  "huddling,"  and  not  the  word  "briddling," 
had  been  originally  inserted  thereia. 

2.  On  any  person  transferring  any  mine  or  vein,  or  any  share  or 
interest  therein,  to  any  other  persons,  the  transferor  and  the  trans- 
feree shall  both  execute  a  transfer  in  the  words  or  to  the  effect  fol- 
lowing, namely : — "I,  A.  B.,  of ,  in  the  county  of  Derby,  lead 

•miner,  in  consideration  of  the  sum  of  £ paid  to  me  by  the  said 

C.  D.,  of  ,  in  the  county  of  [Derby,  lead  miner,]  do  hereby 

grant,  transfer  and  convey  unto  the  said  C.  D.,  all  that  mine  [or  aU. 
those  my  three  twenty-fourths   shares  of  and  in  a  mine]  called 

the ,  situate  in  the  liberty  of ,  in  the  district  (rf  Kingsfield, 

in  the  hundred  of  the  High  Peak,  in  the  county  of  Derby,  and  the 
rights,  works  and  appurtenances  connected  with  the  said  mine,  and 
also  the  lead  ore,  and  aU  tools,  materials,  goods,  chattels  and  effects 
used  in  searching  for,  getting,  cleansing  or  preparing  lead  ore,  in  or 
about  the  said  mine ;  To  hold  the  said  mine  [or  the  said  shares  of 
and  in  the  said  mine]  unto  the  said  CD.,  Ms  heirs  and  assigns, 
and  [of  and  in]  the  said  chattels  unto  the  said  C.  D.,  his  executors, 
administrators  and  assigns,  subject  to  the  provisions  of  the  'High 
Peak  Mining  Customs  and  Mineral  Courts  Act,  1851:'  And  I  the 
said  C.  D.  do  hereby  accept  and  undertake  to  hold  the  said  mine 
[or  the  said  shares  of  the  said  mine],  chattels  and  premises,  subject 

to  the  same  provisions.    As  witness  our  hands  and  seal  the day 

of ,  in  the  year  one  thousand  eight  hundred  and . 

Signed,  sealed  and  dehvered  by  the  above-named  A.  B.  and  0.  D., 
•in  the  presence  of ." 

And  in  such  transfer  the  true  consideration  for  the  making 
thereof  shall  be  stated  in  words  at  length,  and  on  the  transfer  being 
presented  to  the  barmaster  or  deputy-barmaster,  duly  stamped  and 
executed,  and  proof  being  given  to  his  satisfaction  of  the  due 
execution  thereof,  the  barmaster  or  deputy-barmaster  shall  enter 
-such  transfer  in  the  book  to  be  kept  by  him,  as  mentioned  in  the 
'14th  section  of  the.  "  High  Peak  Mining  Customs  and  Mineral 
"Oouriis  Act,  1851 ;"  and  every  such  transfer,  when  so  entered, 
shall  be  vahd  and  effectual,  and  the  entry  thereof  in  the  barmaster's 
'book  shall  be  sufficient  prima  facie  evidence  of  the  due  making  and 
execution  of  such  transfer. 

3.  When  any  person  entitled  to  any  mine  or  vein,  or  any  share 
or  interest  therein,  shall  become  bankrupt  or  take  the  benefit  of  any 
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Act  for  the  relieJ  of  insolvent  debtors,  a  certificate  of  the  appoint- 
ment of  an  assignee  or  assignees  of  his  estate,  when  presented  to 
the  harmaster,  shall  be  entered  by  him  in  his  said  book. 

4.  When  any  person  entitled  to  any  mine  or  vein,  or  any  share  Death  of 
or  interest  therein,  shall  die,  having  devised  or  bequeathed  the  miner, 
same,  the  probate  of  his  wUl  and  all  codicils  thereto  (if  any),  or 
letters  of  administration,  with  his  will  and  all  codicils  attached 
thereto  (if  any)  annexed,  when  presented  to  the  barmaster,  shall  be 
entered  by  him  in  his  said  book,  so  far  as  the  same  relates  to  the 
devise  or  bequest  of  any  such  mine  or  vein  or  any  estate  or  interest 
therein. 

5.  A  miner  who  has  raised  ore  shall  not  proceed  to  have  his  ore  Measiiring 
measured  in  the  absence  of  the  barmaster,  under  the  7th  article  of  lead  ore. 
the  "High  Peak  Mining  Customs  and  Mineral  Courts  Act,  1851," 

unless  the  barmaster  shall  neglect  or  refuse  to  attend  to  measure 
the  ore  at  a  time  and  place  of  which  the  miner  shall  have  given  the 
barmaster  three  previous  days'  notice  in  writing. 

6.  The  finder  of  any  new  vein  shall  be  entitled  to  purchase,  at  Discoverer 
such  price  as  the  barmaster  and  any  two  or  more  of  the  grand  jury  may  purohaae 
may  fix  and  determine,  the  meer  set  out  to  the  lessee  for  the  time  '"^°'"^  ^  meei. 
being  of  the  duties  of  lot  and  cope,  or  to  her  Majesty  or  her  suc- 
cessors (as  the  case  may  be),  under  the  10th  article  of  the  "High 

Peak  Mining  Customs  and  Mineral  Courts  Act,  1851,"  if  such 
lessee  or  her  Majesty  or  her  successors  (as  the  case  may  be)  shall 
neglect,  or  refuse  duly  and  reasonably  to  work  such  meer. 

7.  In  all  cases  where  the  barmaster  finds  a  mine  or  vein  neglected  Case  of  miae 
or  not  wrought,  from  whatever  cause,  he  may,  on  the  application  of  unworked. 
any  person  or  persons,   deliver  or  send  to  the  owner  or  reputed 

owner  of  such  neglected  miae  or  vera  the  notice  required  by  the 
19th  article  of  the  "High  Peak  Mining  Customs  and  Mineral 
Courts  Act,  1851,"  to  be  sent  to  such  owner  or  reputed  owner; 
and  such  notice  may  be  delivered  personally  or  may  be  sent  by 
the  barmaster  by  post  directed  to  such  owner  or  reputed  owner. 
Where  any  of  the  owners  or  reputed  owners  of  a  mine  or  vein  neg- 
lected and  not  wrought  are  not  known  to  the  barmaster,  it  shall  be 
sufB.cient  if  the  barmaster  shall  put  up  the  notice  required  by  the 
said  19th  article  on  or  near  the  mine,  and  also  in  some  other  con- 
spicuous place  within  the  liberty  witliin  which  the  mine  or  vein  is 
situate,  and  shall  deliver  or  send  to  any  one  of  such  owners  or  re- 
puted owners  as  may  be  known  by  him  (if  any  be  known  to  him 
but  not  otherwise)  a  copy  of  such  notice ;  and  after  the  notice  re- 
quired by  the  said  19th  article  shall  have  been  given  as  aforesaid, 
it  shall  be  sufficient  if  the  barmaster  and  two  or  more  of  the  grand 
jury  shall  inspect  the  said  mine  or  vein  at  the  expiration  of  the 
three  weeks  mentioned  in  such  notice,  and  shall  sign  a  'certificate 
that  the  neglected  mine  or  vein  has  not  been  reasonably  worked  to 
their  satisfaction,  and  that  no  sufficient  reason  has  been  assigned 
to  them  for  not  working  the  same,  and,  thereupon,  the  barmaster, 
in  the  presence  of  two  or  more  of  the  grand  jury,  may  give  such 
mine  or  vein  to  any  person  or  persons  willing  to  work  the  same. 

8.  Instead  of  the  space  of  six  days  limited  by  the  20th  article  of  Forfeiture  of 
the  "High  Peak  Mining  Customs  and  Miaeral  Courts  Act,  1851,"  mine.- 

a  person  having  shares  in  a  mine  shall  not  forfeit  his  part  or  share 
to  his  partners  imless  he  refuses  to  joia  his  partners  or  the  owners 
of  the  other  shares  in  worMng  the  same,  or  to  pay  his  proportion 
of  the  expenses  of  working  the  same,  for  the  space  of  twenty-one 
days  after  the  same  has  been  demanded  by  the  party  complaining 
or  his  agent. 
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Agent  of 
three  or  more 
mines. 


Agent  may 
sue  or  defend 
actions. 


Notice  tefore 
view. 


Consolidation 
of  titles. 


9.  Where  the  owners  or  partners  of  or  in  any  mine  or  vein  exceeld 
three  in  number,  they  may  from  time  to  time  appoint  and  register 
■with  the  harmaster  an  agent,  heing  a  partner  or  not,  in  ■whose 
name,  ■when  registered,  actions  may  he  brought  and  defended  in 
the  small  barmote  court,  for  and  on  behalf  of  the  o^wners  of  the 
mine  or  vein ;  and  upon  a  judgment  or  order  against  such  agent, 
execution  may  be  levied  on  the  mineral  property  of  the  o-wners  of 
the  mine  or  vein  on  ■whose  behalf  the  agent  may  sue  or  may  be 
sued. 

,  10.  The  actions  of  title  which  are  authorized  to  be  brought  and 
maintained  by  the  20th  article  of  the  "  High  Peak  Mining  Customs 
and  Mineral  Courts  Act,  1851,"  as  varied  by  the  8th  ne^w  article 
hereinbefore  contained,  may  be  brought  and  maintained  in  the 
name  of  such  registered  agent  as  aforesaid,  for  and  on  behalf  of  the 
persons  ■who  under  the  two  last  mentioned  articles  are  entitled  to 
bring  and  maintain  actions  of  title  in  the  small  barmote  court  in 
the  cases  therein  mentioned,  and  the  persons  on  whose  behalf  such 
actions  shall  be  brought  shall  be  liable  and  entitled  in  the  same 
manner  as  if  such  actions  had  been  brought  and  maintained  in  their 
o^wn  names. 

11.  The  plaintiff  or  defendant  in  any  action  shall  not  be  entitled 
to  require  a  ■view,  unless  he  shaE  have  given  notice  thereof  in 
writing  to  the  barmaster  ten  clear  days  at  ■the  least  before  the  day 
appointed  for  the  trial,  instead  of  six  clear  days  as  required  by  the 
22nd  article  of  the  "  High  Peak  Mining  Customs  and  Mineral 
Courts  Act,  1851." 

12.  The  title  to  veins  shall  not  be  consolidated  under  the  27th 
article  of  the  "  High  Peak  Mining  Customs  and  Mineral  Courts 
Act,  1861,"  excepting  ■with  the  consent  in  -writing  of  the  barmaster 
and  grand  jury. 


Eules  of  court      There  are  also  additional  rules  and  orders,  made  on  the  same 
practice.  occasion,  relating  to  the  practice  and  process  of  the  mineral  courts. 


Other  Local  Customs. 

Por  the  customs  of  Hassop,  Eowland  and  Calver,  see  Hardy, 
p.  46. 

Por  the  customs  of  Cornwall  and  Devon,  see  "The  Laws  and 
Customs  of  the  Stannaries,"  by  T.  Pearce,  1725. 
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G-LOSSAET  OF  ENGLISH  MENINa  TEEMS  (a). 


Adit— A  level — a  horizontal  drift  or  passage  into  a  mine,  by  wMcli 

it  is  entered  and  im-watered. 
Adlings  or  Adelings — ^Earnings,  v.  Adle. 
Adventurers — Shareholders. 
After-damp — See  Choke-damp. 
Air-head — ^A  channel  driven  on  a  level  mth  the  top  of  a  gate-road, 

in  the  ten  yard  coal,  and  parallel  to  it. 
Air-pipes  or  Boxes — Tubes  or  pipes  for  ventilation. 
Aitch-piece — That  part  of  the  pipes  of  a  forcing  pump  in  which  the 

valves  are  placed. 
Arch — Ground  unworked  near  a  shaft. 
Aries — ^Earnest  money,  in  binding  men. 
Arrage — A  sharp  point  or  corner. 
Attle — Eefuse. 
Average  produce — The  quantity  of  pure  or  fine  copper  in  100  parts 

of  ore,  in  Cornwall. 
Average  standard — The  price  per  ton  of  pure  or  fine  copper  in  the 

ore. 
Average  weight — ^The  mean  weight  of  a  tub  of  coals  for  a  certain 

period,  on  which  wages  are  calculated. 
Baby — ^A  balance  weight  near  the  end  of  a  pit  rope. 
Back — ^As  to  lode  or  vein,  the  part  nearest  the  surface;  also,  a 

branch  from  a  main  vein  like  the  segment  of  a  circle ;  as  to  an 

adit,  the  part  of  the  vein  above  it ;  also,  the  natural  transverse 

cleavage  of  rock ;  also,  the  diagonal  parting  in  coal. 
Back-end — The  remaining  half  of  working  coal  after  the  first  blast. 
Backing-deals — Wood  behind  cribs  for  supporting  the  earth. 
Back-shift — The  second  set  of  coal  hewers  ia  each  day. 
Back-skin — ^A  leather  covering  for  miners  in  wet  places. 
Baff-end^K  bit  of  wood  for  driving  behind  cribs  or  tubbing. 
Baff-week — The  alternate  week  after  the  pay-week. 
Bait — ^A  pitman's  provisions. 
Bal — A  mine. 
Balk — ^A  kind  of  hitch,  producing  a  nip.    See  Hitch  and  Nip  ;  also, 

strong  timber ;  running  B.,  set  in  the  direction  of  a  drift  at  its 

side,  to  support  the  cross  balks. 
Bain  stone — ^Eoof -stone. 
Band — Stone  interstratified  with  coal. 
Bandsman — The  loader  of  the  coal. 
Bank — The  surface  at  the  pit's  mouth. 
Banksman — The  man  who  brings  the  waggon  to  the  surface. 


(a)  The  author,  in  oompiling  this  G-lossaiy,  appears  to  hare  been  much  in- 
debted to  a  Grlossary  published  by  the  proprietor  of  the  MiMvng  Journal  for  the 
ComwaE  -words  ;  also,  to  the  Grlossary  of  Mr.  Greenwell  for  many  of  the  words 
ia  use  in  the  northern  coal  trade. 
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Bar  of  ground — An  interseeting  vein  of  different  mineral  sub- 
stances. 

Bargains — The  periodical  and  other  contracts  with  miners. 

Bar-grip — ^Applied  to  a  vein  closing. 

Barmaster — See  General  Index. 

Barmofe — ^A  mining  court. 

Barrier — ^A  thick  wall  of  coal  left  between  two  mines. 

Barrow-man — See  Putter. 

Basher — Old  cloth  used  in  boring  wet  holes. 

Basset — ^The  appearance  of  strata  to  the  day ;  also,  the  upper  end 
of  mining  works. 

Batch  of  ores — ^The  ore  sent  up  by  any  pair  of  workmen. 

Batework — Short  work. 

jBaimj'— Lowering  a  drift  or  road. 

Battery — ^An  embankment.  . 

Beans — ^A  kind  of  small  coals. 

Bearers — Supports  to  engine  pumps  in  the  shaft. 

fieater — ^A  tool  for  charging  a  blast. 

Beche — (pron.  hitch) — ^A  boring  tool. 

Bed — ^A  horizontal  seam  or  deposit  of  mineral ;  also,  the  foundation 
of  wall  or  other  work. 

Belland — Dusty  lead  ore ;  also,  a  disease  incxirred  by  cattle  in  lead 
districts. 

Bellies — Deposits  of  ore. 

Benching  up — ^Working  on  the  top  of  coal. 

Bend — Hard  clay,  or  other  hard  substance. 

Bend  away — ^A  signal  for  raising  up. 

Bender — A  bit  of  iron  attached  to  cylinders  for  a  pit  rope,  or  the 
trunks.     See  Trunks. 

Benk — The  face  of  the  coal  in  work. 

Biard — See  Bearer. 

Bildas — The  extra  work  of  pitman  for  the  butty.     See  Butty. 

Bina — Hard  clayey  substance. 

Bind — Sandstone,  or  hard  shale. 

Bing — ^Eight  hundredweight. 

Bing-hole — A  hole  through  which  ore  is  thrown. 

Bing-place  or  Bing-stead — ^Where  the  ore  is  laid  ready  for  smelting. 

Bit— The  steel  end  of  a  boring  implement. 

Blackjack — Blende,  or  sulphuret  of  zinc. 

Black  metal — See  Plate. 

Black  tin — Tin  ore  fit  for  smelting. 

Blanch. — Lead  ore  mixed  with  other  minerals. 

Blast — The  air  supplied  to  a  furnace ;  also,  a  shot. 

Blast-holes — ^The  holes  of  a  windbore,  or  pump  bottom. 

Blasting — Breaking  rocks  or  coal  by  gunpowder. 

Bleas — See  Plate. 

Blind  coal — ^Anthracite. 

Block  tin — ^Metallic  tin. 

Blower — A  smelter ;  also,  a  great  discharge  of  gas  from  a  fissure. 

Blowing — ^Blasting. 

Blue  John — ^Muor  spar. 

Board  or  Board  gate — Applied  to  a  level  transverse  to  the  grain  or 
face  of  coal. 

Board  room — The  width  across  an  old  board. 

Boh — The  engine  beam. 

Boles  or  Bayle  hills — ^Ancient  smelting  places. 

Bollr—k.  measure  of  9676-8  cubic  inches,  or  34-899  imperial  gallons. 

Bolt  hole — A  passage  from  a  gate  road  into  a  side  of  work. 
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Borer — ^An  instrument  for  boring  or  perforating  mineral  ground. 
Boulder — A  fragment  of  rock  Drought  by  natural  means  from  a 

distance. 
Bounds — ^A  tract  of  tin  ore  ground. 
Bout — ^A  mode  of  measuring  lead  ore  iu  Derbyshire ;  twenty-four 

dishes. 
Bovey  coal — ^Lignite  or  charred  wood. 
Bow — A  bit  of  iron  ia  a  waggon  for  letting  it  down  a  pit ;  also,  see 

Bender. 
Bowke — ^A  small  wooden  box  for  drawing  clay  and  ironstone,  and 

for  sinking. 
Bowse — Lead  ore  as  cut  from  the  veia. 
Brace — ^The  platform  over  the  mouth  of  a  shaft. 
Bracehead — A  piece  of  timber  for  connecting  boring  rods. 
Brake — ^A  lever  used  in  boring ;  also,  a  band  of  iron  pressed  on  a 

wheel  to  check  or  stop  it. 
Brakesman — The  man  charged  with  the  winding  engine. 
Brake-sieve — A  sieve  used  iu  washing  ore; 
Branch — ^A  small  separating  veia. 
Brasses — Sulphate  of  iron  in  coal. 

Brat — ^A  thin  bed  of  coal  mixed  with  pyrites  or  carbonate  of  lime. 
Brattice — A  wooden  partition  for  ventilation. 
Brazil — ^Iron  pyrites, 
^rea/ces— Fissures  in  old  coal  workings. 
Breakings — The  poor  part  of  ore  ready  for  being  crushed. 
Breast — The  face  of  coal  worMngs. 
Brenner — A  smelter. 

Brettis — Timber  or  boards  packed  and  filled  up  with  rubbish. 
Broadgate — ^A  main  working. 

Broken — ^A  part  of  a  coal  mine  where  the  pillars  are  being  removed. 
Brood — ^Impure  matter  mixed  with  ore. 

Browse — Ore  imperfectly  smelted,  mixed  with  cinder  and  clay. 
Bryle-- — The  traces  of  a  veia,  in  loose  matter,  on  or  near  the  surface. 
Bucker — ^An  ore  bruiser ;  also,  the  iastrument  used  by  him. 
Bucket — The  piston  of  a  liEtiiig  pump. 
Bucket-lift — The  iron  pipes  of  a  lifting  pump. 
Bucket-rods — Wooden  rods  to  which  a  piston  is  attached. 
Bucliing-iron — ^A  pulverizing  tool. 

Bucking-plate — The  iron  plate  for  the  ore  to  be  bruised. 
Bucklers — Small  chains  put  round  coals. 
Buck-up — Contribution  by  shareholders. 
Buddie — A.  frame  of  wood  used  in  huddling. 
Buddling — Separating  or  washing  ores.    See  also  Caving. 
Bute — ^A  bit  of.  iron  put  roxmd  pistons. 
Bull — ^A  round  tapering  iron  bar  used  in  keeping  water  from  blast 

holes. 
Bunch  of  ore — ^A  small  deposit. 

Bunding  or  Bunning — ^A  platform  for  holding  or  delivering  minerals. 
Bunton  or  Bunting — ^A  strong  piece  of  timber. 
Burden — Matter  oil  a  bed  of  stream  tin  ores. 
Burning  house — ^Furnace  for  calcining  tin  ores. 
Burr — Solid  rock. 
Burrow — ^A  heap  of  refuse. 

Butty — ^A  collier  contracting  by  weight  or  measure. 
Cage — ^A  shaft  carriage ;  also,  the  barrel  for  a  whim  rope. 
Cakes  of  ore — ^Flat  masses. 
Cal — ^Wolfram,  or  tungstate  of  iron. 
Calcining — Eoasting  iron  ore.  , 
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Calling  course — The  time  for  the  men  to  go  to  work. 

Canch — ^A  part  of  a  bed  of  stone  worked  by  quarrying. 

Cand — Fluor  spar. 

Cap — ^A  flat  piece  of  wood  between  the  punch  top  and  the  roof  of  a 
mine.     See  Punch. 

Cap-head — A  top  for  an  air-box  used  in  sinking. 

Capel — A  composite  stone  of  quartz,  schorl  and  hornblende. 

Captain — ^A  manager  of  a  mine. 

Captain  dresser — ^A  manager  of  ore-dressing. 

CarracTt — See  Capel. 

Case — ^AppUed  to  the  broken  state  of  a  vein. 

Cases  of  spar — ^Intersecting  veins  of  quartz. 

Cash — A  soft  band.    See  Band. 

Casing — ^A  division  of  planks. 

Cast-hole — ^The  first  diggings  in  a  shaft. 

Cat-dirt — ^A  substance  of  clay,  coal  and  iron  pyrites,  or  soft  toad- 
stone. 

Cathead — ^A  small  capstan ;  also,  a  nodule  of  iron  ore. 

Gaunter  lode — ^A  vein  inclining  with  other  veins. 

Caving — ^The  gleaning  of  ore  from  old  heaps. 

CaioA— Sulphate  of  barytes. 

Chacing — ^Following  a  vein  by  its  range. 

Chair — ^Used  in  drawing  up  materials. 

Chaldron — 53  cwt.  or  22-526  boUs;  by  statute,  36  bushels,  or 
28-266  cwt. 

Charger — ^A  tool  for  charging  blasting  holes. 

Charter-master — See  Butty. 

Chats — Small  pieces  of  stone  with  ore. 

Chech — ^AppHed  to  a  vein  closing. 

Chech — ^The  side  or  wall  of  a  vein. 

Chert — ^Nodular  flint  stones. 

Chill — Vibration  of  rock  on  beiag  struck. 

Chimming — A  process  like  tossing  for  smaller  quantities  of  ore.  See 
Tossing. 

Chipper — Ore  dresser. 

Choch — ^A  bit  of  wood  for  stopping  engines. 

Choch  and  Bloch — ^Tightly  filled  upl. 

Chohe-damp — ^Foul  air,  carbonic  acid  gas,  produced  after  explosions. 

Chun — ^An  open  chasm  in  a  vein. 

Churn-drill — ^A  large  long  drill,  chisel-pointed. 

Clach — ^A  pump  valve. 

Claggy — ^Adhesive. 

Clam — ^A  bracket  or  support  for  a  pump. 

Clauncher  or  Clanger — A  tool  for  cleaning  blast  holes. 

Cleading — ^Deals  nailed  to  timber. 

Clearer — ^A  collier  who  holes  under  the  coal. 

Cleat — ^A  vertical  joint  in  coal  or  stone. 

Cleet — ^A  wedge. 

Clippers — ^A  hook  used  in  sinking. 

Cliviss  or  Clives — ^A  bit  of  turned  iron,  with  a  spring,  for  fastening 
a  kibble  to  a  rope. 

Clunch — ^A  hard  argillaceous  stratum. 

Cob — ^To  break  ore  with  hammers,  separating  the  worthless  parts. 

Cockle — Schorl,  a  mineral. 

Cod — The  bearing  of  an  axle. 

Coestead  or  Coe — ^A  small  building. 

Cofering — Securing  a  shaft  from  water  by  clay. 

Coffin — Old  workings  open  to  the  day. 
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Cog — A  small  square  'building  of  stone  or  coal  for  supporting  the 

roof  in  lioleing. 
Collar  or  Collaring — ^Timlber  securing  the  pumps  or  upper  parts  of  a 

shaft. 
Collar-launder — ^The  pipe  at  the  top  of  a  lift  of  pumps  for  carrying 

water  to  a  cistern. 
Connecting-rods— 'YhB  large  rods  of  an  engine  Tbeam. 
Consideration — Money  paid  to  miners  for  bad  coal,  or  for  extra  ■work. 
Cope — ^A  customary  payment  in  money.     See  General  Index. 
Coper — The  person  agreeing  to  pay  cope. 
Corder — The  man  who  makes  and  repairs  corves. 
Core  or  Coor — ^A  period  of  6  or  8  hours'  work  by  miners — 4  or  3  to 

the  day  of  24  hours. 
Corf^A.  square  wicker  frame  for  loading  coals ;  also,  a  sledge  for 

carrying  ore  to  the  shaft  bottom. 
Corf-how — The  handle  of  a  corf. 
Cost-hook — See  General  Index. 

Costeaning — Discovering  veins  by  sinking  shafts,  and  driving  trans- 
versely. 
Country — The  ground  traversed  by  a  vein. 
Coup — ^To  overturn ;  also,  to  exchange. 
Course  of  ore — The  part  of  a  vein  containing  the  ore. 
Coursing — Conducting  the  air  in  different  directions  by  means  of 

doors  and  stoppings. 
Cover — ^The  box  for  removing  ore  from  the  vein ;  also,  the  place  at 

the  head  of  a  trunk.     See  Trunk. 
Cow — ^A  fork  of  wood  or  iron  behind  the  last  waggon  for  preventing 

sliding  back. 
Crab — A  capstan  for  raising  weights  in  a  shaft. 
Cradle- — ^A  scaffold  suspended  in  a  shaft. 
Cramp — A  pillar  of  rock  or  mineral  left  for  support. 
Crampet — A  bracket. 

Crunch — ^Part  of  a  vein  left  by  old  workers. 
Crease — ^A  division  of  huddled  work. 
Creep — A.  rising  of  the  floor  of  a  mine,  occasioned  by  the  weight  of 

incumbent  strata,  in  pillar  working. 
Crib — A.  circular  wooden  frame,  used  in  pulverizing  ore  in  a  shaft ; 

also,  for  bricking  a  shaft. 
Crop — The  best  ore ;  also,  the  basset  or  outburst  of  strata  at  the 

surface ;  also,  to  leave  coal  at  the  bottom  of  a  bed. 
Cross-course — ^An  intersecting  vein. 
Cross-course-spar — ^Eadiated  quartz. 
Cross-cut — ^A  level  driven  directly  across  the  course  of  a  vein ;  also, 

at  an  angle  with  the  grain  of  coal. 
Crosses  and  holes — ^A  mode, of  marking  the  ground  before  setting 

stowces.     See  General  Index. 
Crow  coal — ^Inferior  coal ;  also,  the  uppermost  bed  of  coal. 
Crown  tree — A  plank  for  supporting  the  roof  of  coal. 
Crush — The  falling  in  of  coal  pillars. 
Crushing — Grinding  ores  with  water. 
Cupelo  or  Cupola — ^A  small  furnace. 
Curb — See  Crib. 
Cut — To  interseict  a  vein. 
Cutters — ^Intersecting  joints  in  rocks. 
Cutting — ^Au  air  course  at  either  end  of  the  work,  after  the  coal  is 

worked  out ;  also,  working  coal  by  vertical  hewing. 
Cuttings — ^Eefuse  of  the  bowse.    See  Bowse. 
Backer — ^Applied  to  want  of  air. 
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Bam — Choke  damp,  or  foiil  air. 

Damp  sheet — ^A  large  coarse  sheet  for  diverting  air. 

Dan — ^A  square  frame  of  -wood  for  drawing  coals. 

Dant — Soft  inferior  coal. 

Darg — A  quantity  of  coal  to  be  •worked  at  a  fixed  price. 

Dashing — ^Applied  to  raising  air  to  prevent  explosions. 

Davy  lamp — ^The  safety  lamp  invented  by  Sir  H.  Davy. 

Ddwlings — Eieh  veins  becoming  poor. 

Day — The  surface. 

Day -hole — A  level  from  the  surface. 

Day-water — "Water  from  the  surface. 

Dead — ^Unventilated ;  also,  as  to  a  vein  or  ground,  unproductive. 

Deads  (pron.  Deeds) — Eefuse. 

Deaf  ore — ^Light  whitish  substance,  with  grains  of  ore. 

Dean — The  end  of  an  adit. 

Deep  level — The  deepest  level  communicating  with  the  engine  shaft. 

Deputies — Men  employed  to  secure  mines  from  accidents. 

i)iiaWm^-^— Surveying. 

Dileuing — ^Washing  ores  on  a  hair-bottomed  sieve. 

Dip — The  line  of  declination  of  strata. 

Dippa — A  small  pit. 

Doit — Foulness,  or  fire  damp. 

Dish— The  landowner's  or  lord's  part  of  the  ore,  in  Cornwall;  a 

measure  of  14,  15  or  16  pints,  in  Derbyshire. 
Dissueing — Breaking  down  the  sides  or  walls  of  a  small  vein,  so  as 

to  take  it  afterwards  without  waste. 
Divining  rod  or  Dowsing  rod — ^A  hazel  rod  used  for  discovering 

veins. 
I^oggy — ^  underground  superintendent ;  also,  the  deputy  of  a  butty 

collier. 
Dog-hooTc — ^A  long  hook  for  drawing  an  empty  waggon. 
Dogs — Bits  of  wood  at  the  bottom  of  an  air-door ;  also,  the  paxt  of 

the  chain,  fastened  to  a  rope. 
Doorstead — Upright  timber  in  the  sides  of  levels  for  support. 
Dotts  or  Dott-holes — Small  openings  in  the  vein. 
Douk  or  Donk — A  soft  clayey  substance. 
Dowell — An  iron  bolt. 
Down-cast — ^Applied  to  a  pit  down  which  the  air  passes ;  also,  to  a 

.  dyke,  where  the  coal  is  underneath. 
Dradgy  ore  or  Drady  trade — Coarse  matter,  with  little  ore. 
Draught — The  quantity  of  coals  brought  to  bank  at  a  certain  time. 
Dredge  sump — ^A  reservoir  of  water  for  the  purification  of  air  pa,ssed 

through  it. 
Dressers — Ore  cleaners.     Also,  see  Loading  pick. 
Drift — A  horizontal  passage  underground. 
Drill — ^An  implement  for  boring  holes. 
Drink-time- — Meal-time. 

Driver — ^A  bit  of  iron  for  forcing  the  wood  into  a  blasting  hole. 
Driving — Digging  horizontally.  - 
Drop — The  quantity  of  coal  fallen  at  one  cutting;  also,  the  apparatus 

for  shipping  coals  in  the  waggons. 
Dropper — ^A  branch  leaving  the  main  vein. 
Druggon — ^A  square  box  for  lowering  water  to  the  mine. 
Drum — The  cylinder  for  winding  the  rope. 
Druse — Hard  concreted  stony  crust  on  the  sides  of  caverns. 
Duff — Small  coals  after  separation  of  the  nuts.     See  Nuts. 
Burns — A  framework  of  wood  for  keeping  the  ground  open  in  shafts 

and  adits. 
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Duty  ore — The  landlord's  part. 

Dyhe — ^A  vein  of  extraneous  rock. 

Bzhu — To  dig  away  part  of  tlie  end  of  the  rock  to  he  hlasted,  for  a 

hetter  hlast. 
Elvan — TVTiTiern.l. 
Ehe — The  handle  of  a  pick. 
End — The  head  of  an  adit,  applied  to  an  adit  driven  in  a  liae  with 

the'  grain  of  the  coal. 
Ending — An  adit  driven  in  a  direction  with  the  grain  of  the  coal. 
End-joints — See  Cutters. 
Erles — ^Earnest  money. 
Eye — ^A  top  of  a  shaft. 
Face — ^Applied  to  coal  at  right  angles  with  the  grain ;  in  iron  mines, 

the  work  in  progress ;  also,  the  end  of  workings. 
Famp — Soft  tough  t&n  shale  heds. 

Fang — ^A  niche  cut  in  the  side  of  an  adit  or  shaft  for  an  air-course. 
Fanging — ^A  maia  of  wooden  pipes. 
Fast — The  firm  rock  below  the  soil  or  covering. 
Fast-end — The  part  of  the  coal  bed  next  the  rock. 
Fault — A  dislocation  of  the  strata. 
Fausted  ore — ^Refuse  lead  ore,  for  finer  dressing. 
Feeder — A  small  veia  joining  a  larger  vein — also,  a  spring  or  stream. 
Feigh — ^Eefuse. 

Fighting — ^Applied  to  reversed  ventilation. 
Filiating — Wood  stringing. 
Fire-damp — Light  carburetted  hydrogen  gas. 
Fire-stink — ^The  stench  from  decomposed  iron  pyrites. 
Fitter — ^The  person  who  sells  coals  at  the  shipping  port :  Fitting^- 

the  business  of  a  fitter :  Fittage — ^the  expenses  in  selling  coals. 
Flang — ^A  two-pointed  pick. 
Flange — Applied  to  a  vein  widening. 
Flat — A  horizontal  vera;   also,  the  end  of  the  horseway,  where 

coals  are  brought. 
Flat  rods — ^Engiae  rods  for  horizontal  motion. 
Fleaing — Thinning  the  pillars  of  coal  before  abandonment. 
Float  ore — Waterwom  particles  of  ore. 

Floohan — dayey  matter  in  the  veins ;  a  vein  or  course  of  clay. 
Floran  tin — ^Kn  ore  scarcely  visible  in  the  stone,  or  stamped  very 

small. 
Fluhe — The  head  of  the  charger,  used  for  cleansing  the  hole  before 

blasting. 
Fother  or  Fodder — As  to  lead,   19^  cwt.  in  London,  20  cwt.   in 

Bristol,  21  cwt.  in  Newcastle-on-Tyne,  22  cwt.  in  Stockton, 

2,340  lbs.  in  Hull,  2,400  lbs.  in  Chester  and  Liverpool,  2,520  lbs. 

in  Derby ;  as  to  coals,  one-third  of  a  chaldron. 
Foal — ^A  lad  employed  with  the  putters.     See  Putter. 
Foot-hook — The  large  hook  at  the  bow  of  a  waggon  for  drawing 

coal  up  a  shaft. 
Foot-watt — The  wall  under  the  vein. 
Footway — The  ladders  for  the  workmen. 
Forcepieee — A  piece  of  timber  put  diagonally,  for  keeping  the 

ground  open. 
Forefield — The  face  or  extent  of  the  workiiigs. 
Forefleld  end  and  Forehead — ^The  furthest  extent  of  the  workings. 
Forewinning — ^Advanced  workings. 
Fork^-The  bottom  of  the  engine  shaft ;  water  in  fork — ^the  water 

aU  drawn  out ;  also  a  piece  of  wood  for  keeping  open  the  side 

of  a  shaft  or  drift. 
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Foulness — See  Fire-damp. 

Foundermeer — Tlie  first  32  yaxds  of  ground  worked  (DerbysMre). 

Foundershaft — ^The  first  shaft  siuik. 

Freeing — ^Entering  a  mine  in  the  hannaster's  book  (Derbyshire) : 

Freeing  dish.     See  Dish. 
Furtherance — The  extra  price  paid  to  hewers  of  coal,  when  reqtiired 

as  putters. 
Fuzze — Straws,  reeds  or  hollow  vegetable  substances  filled  with 

powder ;  from  Fuze. 
Oadr—k.  pointed  wedge  with  parabolic  sides. 
Gait — A  journey  or  trip. 
Gale — ^A  grant  of  mining  ground. 
Galiage — ^Royalty. 
Gallery — ^A  level  or  drift. 
Gang — ^A  mine ;  also,  a  set  of  miners. 
Gang-art^-^i&B  of  a  mine. 
Gangway — A  level ;  also,  a  wooden  bridge. 
Garland— K  trough  or  channel  round  the  inside  of  a  shaft  for 

catching  water. 
Gash — ^AppHed  to  a  vein  wide  above,  narrow  below. 
Gate — ^A  road  or   way  underground  for  air,   water  or  general 

passage. 
Gate-road— -A.  wide  passage  on  the  floor  of  the  coal. 
Gaveller — ^A  mine  bailiff  or  steward  in  the  Forest  of  Dean. 
Gaveloch — ^An  iron  poker  or  lever. 
Gear — Working  implements. 
Gears — The  trapping  of  a  horse. 
(ri^'TT-A  small  sump.    ^B^Sump. 
Gin — ^A  small  engine  for  working  shallow  mines. 
Ginging — ^Arching  a  shaft  to  prevent  cattle  from  falling  in. 
Girdle — A  thin  bed  of  stone. 
Glist — ^Mica. 

Glut — ^Wood  for  filling  up  space  in  cribbing.    See  Crib. 
Goa/^— Part  of  the  mine  from  which  all  the  coal  has  been  worked. 
Gobbing  or  Gob — ^The  refusoy  after  extraction  of  coal. 
Good  levels — Levels  nearly  horizontal. 
Gossan  or  Gozzan — Oxide  of  iron  and  quartz. 
Grace  o'  God — An  accidental  discovery  of  a  vein  of  ore. 
Grain  tin — OrystaUine  tin  ore ;  metallic  tin  smelted  with  charcoal. 
Grass — ^The  surface. 
Griddle — ^A  sieve. 

Grinder — ^Machine  for  crushing  ore  between  iron  cylinders. 
Grip — ^A  small  narrow  cavity. 
Groove  or  Grove — ^A  mine. 
,  Ground — The  rock  or  bed  in  which  the  vein  is. 

Ground  bailiff— The  superintendent  of  mines. 
Growan — ^Decomposed  granite ;  sometimes,  the  granite  rock. 
Gubbin — A  kind  of  ironstone. 
Gudgeon — ^A  bit  of  wood  used  for  roofing  a  mine. 
Gullet — ^An  opening  in  the  strata. 
Gulph  of  ore — A  large  deposit  of  ore  in  a  vein. 
Gunnies — Levels  or  workings. 
Gurt — ^A  gutter. 
HacTi — A  large  pick. 
Hade — ^The  inclination  of  a  vein. 

Half-marrow — One  of  two  |ads  reqiiired  for  the  work,  of  one  putter. 
.HflifoomJe/i-TT-Ths  I  dresser  of  the  halvans. 
Halvans — Ores  much  mixed  with  impurities. 
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Hand-gears — Small  mndiiig  hand  cylinder  for  shallo-vr  works. 

Hanffbench—'Paxt  of  the  stowses.     See  Stowses. 

Hanger-on — The  man  who  hangs  the  waggon  at  the  foot  of  the 

shaft. 
Hanging  side  or  Hanging  wall  or  Hanger— The  wall  or  side  over  the 

vein. 
Haiding^-Diamng  ore  or  refuse  out  of  the  mine. 
Hazel-— "Fieeatone. 

Head-sword — ^The  water  running  through  an  adit. 
Heading — The  vein  above  the  drift. 
Headsman — See  Putter. 

Headtree — Timher  on  the  roof  of  a  level  for  support. 
Headway — ^A  passage  driven  in  the  direction  of  the  grain  of  the 

coal. 
Heap — ^The  refuse  at  the  pit's  mouth. 

Heapkeeper — ^A  man  charged  with  the  cleaning  of  coals  at  the  sur- 
face. 
Heapstead — The  height  at  a  pit's  mouth. 
Heathen — ^AppHed  to  bed  of  coal  immediately  below  the  10  yard 

coal,  Staffordshire. 
Heave — The  horizontal  dislocation  of  one  vein  by  another. 
Hewer— ^k.  miner  who  cuts  or  works  the  coal :  Hewing — ^working  the 

coal. 
Hitch — ^Dislocation  of  veins  or  strata. 
Hogger^k.  leathern  pipe  for  delivering  water. 
Hogger-pump — :The  uppermost  pump  in  a  sinking  pit. 
^o^^rers^Stockings  without  feet. 
Holing — The  worMng  of  a  lower  part  of  a  bed  of  coal  for  bringing 

down  the  upper  mass. 
Hook-handles — The  handles  of  a  windlass. 
Hopper — ^A  sluice  at  the  foot  of  underground  workings  for  reg^at- 

ing  the  contents  of  a  waggon;  also,  a  place  of  deposit  for  small 

coals. 
Hoppet  or  Hopper — The  Derbyshire  dish.    See  Dish. 
Horn — ^Applied  to  a  line  running  at  an  angle  of  forty-five  degrees 

with  the  face  of  the  coal. 
Horns — Guides  for  the  drum  rope. 
Horse — ^The  dead  ground  between  two  branches  of  a  vein  near  their 

separation. 
Horse-arm — The  part  of  a  whim  to  which  the  horses  are  attached. 
Horse-lack — A  pait  of  the  roof  or  floor  intruding  into  the  coal. 
Horse-fettler — ^The  man  who  has  the  care  of  the  horses  underground. 
Horse-head — ^A  wooden  box  used  for  ventilation. 
House  of  water — ^A  cavity  or  space  filled  with  water. 
H piece — See  Aitch  piece. 
Hulk — See  Bzhu. 
Hushing — ^Discovery  of  veins  by  accumulation  and  sudden  discharge 

of  water.  '  - 

^M^cA-^A  cistern  or  box. 
Inlye  or  Inhyeside — ^Further  into  a  mine. 
Jwto^e-J-The  airway  for  fresh  air. 

Into  the  house — ^The  upstroke  of  a  pimiping  engine.  • 

Irestone — ^Hard  clay  slate ;  homstone ;  hornblende. 
Jackanapes — Small  rollers  between  the  rope  roUs  and  pulleys. 
Jackhead  pit — ^A  well  or  small  shaft  sunk  within  a  mine. 
Jackhead  pump — ^The  house  water  pump  of  an  engine. 
Jackhead  set — The  pumps  in  the    . 

Jackhead  staple — ^A  small  pit  for  the  supply  of  fuel  for  the  boilers. 
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Jacli-roll — ^A  hand  windlass. 

Jagging — ^A  mode  of  carrying  ore  to  the  smelt-mill  in  laags  on  horse- 
back. 

Jig-chain — A  chain  hooked  to  the  back  of  a  waggon. 

Jig-pin — ^A  pin  for  stopping  the  drawing  machine. 

Jigger — Cleaner  of  ores  by  jigging. 

Jigging — Separating  the  ores  with  a  wire-bottomed  sieve,  the  heavier 
particles  passing  through. 

Jowl—K  noise  made  by  beating  at  each  end  of  two  drifts  expected 
to  meet. 

Judd — A  part  of  the  whole  coal,  or  of  a  pillar  of  coal  ready  to  be 
worked :  Trail  judd — a  drift  for  the  main  judd. 

Judge — ^A  staff  for  measuring  coal  work  underground. 

Jumper — A  long  boring  implement. 

Junket — See  Kibble. 

Junking — ^A  passage  in  a  pillar  of  coal. 

Kavels — ^Lots  cast  by  miners  for  the  working  places. 

Kebble — Opaque  calcareous  spar. 

Keeker — An.  inspector. 

Keckle-meckle — The  poorest  kind  of  lead  ore. 

Keel — A  large  river  boat. 

Keeps — ^Movable  frames  or  brackets  of  iron  near  the  top  of  a  shaft. 

Keeve — ^A  large  vat. 

Kenner — ^A  signal  for  giving  up  working. 

Kevil — ^A  substance  foimd  ia  veins  containing  carbonate  of  lime, 
fluor  and  baiytes. 

Kibble — A  bucket  for  drawing  ore  to  the  surface ;  also,  a  small  rub- 
bish tub. 

Kibble-filler — The  man  sending  up  the  produce  or  refuse. 

Kicker — Ground  left  in  first  cutting  a  vein  for  support  of  its  side. 

Kiles — ^Leathern  strings  for  chains. 

Killas — Clay  slate. 

Kingpost — ^Apparatus  for  strengthening  a  beam. 

Kinicr — To  curl  into  knots,  as  ropes. 

Kirving — The  holding  made  in  the  bottom  of  the  coal  before  blast- 
ing it. 

Kit — ^A  wooden  vessel. 

Kitty — A  piece  of  straw  used  in  blasting. 

Knits — Grains  of  lead  ore. 

Knob— A.  small  support  for  the  roof. 

Knock-back  ore — Ore  mixed  with  barytes  or  kevil. 

Knocking  up — The  calling  up  of  miners  by  beating  the  landing 
waggon. 

Knockings — Lead  ore  with  spar,  as  severed. 

Knockstone — ^A  stone  or  piece  of  iron  for  breaking  lead  ore  on. 

Laid  out — ^Applied  to  a  corf  forfeited. 

Laired — Choked  with  mud. 

Lamb  and  slack — ^Refuse  coal. 

Lames  kirting — ^Taking  coal  from  the  side  of  a  passage  to  widen  it. 

Land-sale — Coals  sold  at  the  pit's  mouth  for  home  consumption. 

Lander — ^The  man  at  the  mouth  of  the  shaft  who  receives  the 
bucket. 

Landing — The  arrival  of  a  waggon  at  the  surface. 

Landry  box — A  box  at  the  top  of  a  set  of  pumps  for  the  delivery  of 
water. 

Lappior — The  dresser  of  the  poorer  ores  after  the  best  are  taken. 

Laths — The  boards  behiad  the  dums.     See  Burns. 

Launders — Open  water  conduits. 
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Lazy-lacU — Tlie  loading  place  for  coals  at  the  surface. 

Leader — The  gut  of  a  Htch  or  dyke. 

Leader  of  the  lode — ^A  small  vein,  part  of  the  main  vein. 

Leadings — Small  sparry  veins  in  the  rock. 

Leap — ^Applied  to  a  vein  intersected  and  found  again. 

Learies — Empty  places,  old  workings. 

Leat — ^A  watercourse. 

Leath — ^Applied  to  the  soft  part  of  a  vein. 

Leavings — The  ores  left  after  the  crop  is  taken.     See  Crop._ 

Led^r — ^AppHed  to  the  lower  side  of  a  vein. 

Lencheon — ^A  shelf  of  thin  rock  caused  in  sinking  a  shaft. 

Length — ^A  certain  portion  of  a  vein  when  taken. 

Level — ^A  horizontal  passage  or  drift  into  a  mine  for  entering  and 
unwateriag  it;  in  Cornwall,  a  gallery  or  drift  in  the  vein  below 
the  adit  level;  also,  channels  for  water. 

Lid — See  Cap. 

Lidded — Applied  to  the  contracted  top  of  a  pipe  vein. 

Lift — A  creep;  a  column  of  pumps;  a  broken  judd.     See  Judd. 

lAfters — The  beams  of  a  stamping  or  crushing  mill. 

Limmers — The  shafts  by  which  horses  draw. 

Limp — ^An  iron  plate  for  striking  the  refuse  from  the  sieve  in  wash- 
ing ore. 

Lining — Dialling. 

Loading  pick — ^A  pick  for  clearing  the  worked  coal. 

Lobbs — Underground  stairs;  also,  applied  to  a  vein  irregular  in 
descent. 

Loch — ^A  cavity  in  a  vein. 

Look-piece — ^A  piece  of  timber  for  supporting  the  workings. 

Lode — ^A  mineral  vein. 

Lode-stoovan — ^An  open  cutting  towards  a  vein  in  rising  ground. 

Lofting — ^Wood  for  holding  up  loose  stones  in  timbering  mines. 

Log — See  Baby. 

Long  wall — Taking  all  the  coal  at  once. 

Loohs — Slime  containing  ore. 

Lost  levels — ^Levels  not  horizontal. 

Lot — ^The  lord's  dues. 

Lough — See  Loch. 

Lowe — A  Hght. 

Lum — ^A  chimney  of  an  upcast  pit. 

Lumb — ^A  hole  at  the  foot  of  a  shaft  for  collecting  water. 

Machine  whim — ^A  rotary  steam-engine  for  winding. 

Maintainer — ^A  shareholder. 

Makings — The  small  coals  hewn  out  in  kirving.     See  Kirving. 

Mallet — ^An  implement  used  in  boring. 

Mallon  or  Mallion — ^A  soft  kevU.     See  Kevil. 

Man  of  war — ^A  small  pillar  of  coal  left  ia  a  critical  spot;  also,  a 
principal  support  in  thick  coal  workings. 

Mandrell — ^A  pick  for  undermining. 

Marrow — ^A  partner  in  working. 

Maul — A  large  hammer. 

Meat  earth — The  vegetable  mould. 

Meer  or  Meare — See  General  Index. 

Meetings — The  middle  of  a  pit  Or  inclined  plane. 

Mell — ^A  large  hammer. 

Metal — In  coal  mines,  shale. 

Metal  rig  or  ridge — ^The  strata  forced  up  by  a  creep. 

Metal  stone — Shale  mixed  with  sandstone. 

Midfeathers — Applied  to  a  level  cut  from  the  middle  of  a  shaft. 
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Mistress — K  lantern  closed  in  front,  used  in  currents  of  air. 
Mohby — ^A  leathern  girdle  witli  chain  and  hook,  worn  for  drawing 

iron  ore  from  low  places. 
Moeh  ore — Blende. 
Moorstone — Granite. 

Mothergate — ^The  main  passage  in  a  district  of  workings. 
Mucks — See  Smut. 
Mudds — Small  nails. 
Mundic — Iron  pyrites. 
Nail — See  Needle. 
Navvy — ^The  part  of  the  face  of  an  ironstone  mine  between  two 

roads. 
Needle — ^A  long  piece  of  copper  or  iron  used  for  making  an  aperture 

in  blasting. 
Niching — The  holing  made  by  hewers  in  the  side  of  the  coal;  also, 

see  Derbyshire,  Customs  of,  in  General  Index. 
Nichings — The  small  coal  worked  in  nicking. 
Nip — ^The  effect  of  creeps  on  pillars  of  coal;  a  crush;  a  natural 

thinning  of  seams. 
Nittings — ^The  refuse  of  good  ore. 
Noger^-Qeei  Jumper. 

Nogs — Square  bits  of  wood  piled  to  support  the  roof  of  coal  mines. 
Noper — See  Loading  pick. 

O'er  layer — ^A  piece  of  wood  for  the  sieve  after  washing  the  ore. 
Off-putter — ^A  man  employed  in  shipping  coal. 
Off-take  joint — The  joint  by  which  the  bucket  is  fastened  to  the 

rods. 
Old  man — ^Ancient  workings. 

On-setter — A  man  who  sends  coal  from  the  bottom  of  the  pit. 
Open  cast — Applied  to  veins  or  beds  worked  at  the  surface. 
Open  work — A  quarry. 
Openings — The  parts  of  coal  mines  between  the  pillars,  or  the  pillars 

and  ribs. 
Opens — Large  caverns. 
Ouges — The  solid  rock  on  the  side  of  a  veia. 
Out  of  the  house — A  pumping  engine  in  the  down  stroke. 
Outbye,  Outbyeside — ^Nearer  to  the  bottom  of  a  pit. 
Outcrop  or  Outburst — See  Crop. 
Outset — The  height  of  the  pit  above  the  surface. 
Outstroke — See  General  Index. 
Overburn — See  Burden. 
Overgate — The  crossing  of  an  airway. 
Overings — The  top  framing  of  a  waggon. 
Overman — An  agent;  a  daily  manager. 

Overworkings — The  excess  of  mineral  produce  uncovered  by  a  cer- 
tain rent. 
Oumer's  account  men — "Workmen  paid  by  the  day  (Cornwall). 
Pack — To  accelerate  the  subsidence  of  the  ore  in  the  process  of 

tossing,  by  beating  the  vessel  with  a  hammer — see  Tossing; 

also,  materials  piled  to  support  the- roofs  of  coal  mines. 
Pair — A  gang  or  party  of  men. 
Pair  of  gears — ^Two  upright  props  join6d  at  the  top  for  support  of 

the  roof,  or  for  bridges  or  staiths. 
Parcel — A  heap  of  dressed  ore  ready  for  sale. 
Parting — ^A  small  joint  in  coal;  also,  applied  to  a  road  leading  from 

another. 
Pass—An  opening  left  for  commuliicating  with  a  level. 
Peach — Chlorite. 


GLOSSARY   OF    ENGLISH   MINING   TERMS.  951 

Peasy — Applied  to  small  parcels  of  ore  that  may  be  weiglied  by  the 
hand. 

Pech — ^A  measure  of  1,209  cubic  inches. 

Pedn  cairn — A  deposit  of  ore  distant  from  the  vein. 

Pee — A  bit  of  lead  ore ;  also,  intersection  of  a  vein. 

Picker — ^A  hand  chisel  for  dzhuing.    See  Bzhu. 

Piheman — ^A  man  who  holes  or  cuts  the  coal. 

Pillar — ^A  mass  of  coal  or  mineral  left  to  support  the  roof  of  a  mine 
or  the  side  of  a  vein. 

Pinch — ^A  lever. 

Pipe — ^Applied  to  a  vein  when  horizontal  like  a  stratum;  also,  to 
thin  irregular  layers  of  coal. 

Pitch — The  limits  of  the  ground  set  to  tributers.    See  Trihuters. 

Pitch-hag — ^A  bag  used  for  keeping  gunpowder. 

Pit-eye  pillar — ^A  solid  piece  of  coat  left  round  the  bottom  of  shafts. 

Pit-frame — ^The  framework  cairying  the  pit  pulley. 

Pitman — ^A  man  employed  to  examine  flie  lifts  of  pumps  and  the 
drainage  (Cornwall) ;  a  working  miner  (coal  districts).-  , 

■  Pitworli — The  pumps  and  other  apparatus  of  the  engike  shaft. 

Placing  worh — Distribution  of  work  among  putters.     See  Putter. 

Plat — Ground  taken  for  ores  or  refuse. 

Plate-shale — K  hard  argiUaeeous  bed. 

Plumh — ^MeasurLag  Urie ;  also,  perpendicular. 

Plunger — The  piston  of  a  forciug  pump. 

Plunger  lift — ^The  set  of  -pipes  attached  to  a  forcing  pump. 

Plug-man — ^A  man  in  charge  of  a  pumpiag  engine. 

Poker — See  Picker. 

Point  of  the  horse — ^The  point  where  a  veiu  divides  into  branches. 

Poling — ^Wood  used  for  preventiug  falls  of  earth ;  also,  for  pene- 
trating old  loose  worldngs. 

Pol-roz — The  pit  under  a  water  wheel. 

Pont — ^A  long  implement  for  drawing  out  timber. 

Post — A  stratum  of  stone  ;  also,  BeB  Pillar. 

Pot-growan — Decomposed  granite. 

Prian — Soft  white  clay.    ,  ■ 

Pricker — See  Needle. 

Pricker  and  Puller — ^A  long  sharp  pointed  instrument  for  breaking 
the  spurns.     See  Spurns. . 

Pril — A  piece  of  solid  metal ;  the  button  of  an  assay.  

Pringap — The  distance  between  two  mining  possessions,  in.  Derby- 
shire. .      . 

Produce — The  marketable  ores  or  minerals;  in  Cornwall,',  fine 
copper  in  100  parts  of  ore. 

Punch — A  piece  of  timber  for  supporting  the  roof ;  also,  see  Pont. 

Punch-prop — ^A  short  prop  for  the  roof. 

Purchaser — See  Caver.  ; 

Purser — The  cashier  at  the  mine. 

Putter — ^A  young  man  who  conveys  coal  from  the  workings  to 
the  horseway. 

Quarter — The  fourth  part  of  a  yard. 

Quarter  meer — See  Derbyshire,  Customs  of,  in  General  Index. 

Queere — ^A  small  cavity  or  fissure. 

Quick — ^Applied  to  a  productive  vein. 

Pace — ^A  small  thread  of  spar  or  ore.  . 

Rachel  or  Rachen — Small  fragments  of  rock. 

Rack — An  inclined  frame  on  which  the  ores  are  washed  and  sepa- 
rated from  the  slLme. 

Racking — See  Rack. 
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Rake — ^Applied,  to  a  vein  when  oblique  or  vertical. 
Ramble — ^A  tMn  shale  bed  on  the  top  of  a  coal  seam. 
Random — The  direction  of  a  rake  veia. 

Rapper — ^A  lever  at  the  top  of  a  shaft  or  inclined  plane,  for  signals 
*  from  the  bottom. 

Ratchell — Loose  stones. 

Rate — The  sides  of  nndergroiind  works  f  alliag. 
Reed — Gorse  or  other  vegetable  tube  used  for  a  train  of  gunpowder 

in  blastiag. 
Refining — Separating  the  ores. 
Regulator — A  frame  with  slides  for  ventilation. 
Relief- — ^A  workman  taking  the  place  of  another. 
Renh — The  average  distance  coals  are  brought  from  the  workings. 
Rests — ^The  machinery  at  the  top  and  bottom  of  a  pit  for  supporting 

the  shaft  carriage  in  changing  the  tubs. 
Rih — ^A  pillar  of  coal  left  for  support ;  a  barrier  of  coal  left  between 

successive  sides  of  work;  the  solid  ore  of  a  vein. 
Ricket — See  Fang. 
Ridding — Clearing  away  rubbish. 
Riddle — ^A  sieve. 
Ride — To  ascend  a  pit. 
Rider  or  Rither — The  concrete  compound  matter  or  mineral  in  a 

vera,  not  ore,  but  the  matrix  of  ore ;  called  flowery,  when 

adhering  to  the  side  of  a  vein  and  carrying  ore. 
Right  running — ^Applied  to  a  vein  carrying  ore  in  beds  often  un- 
productive. 
Ring — A  circular  piece  of  iron  used  for  increasing  the  load  of  a 

waggon ;  also,  a  channel  for  waste  water. 
Ringer — ^A  crow-bar. 

Rise — ^An  upward  working  ;  an  upthrow. 
Rising — ^Working  upwards. 

Robbing — ^Working  part  of  the  pillars  left  for  support. 
Rodney — ^A  rude  platform  near  the  pit's  mouth  for  a  night  fire. 
Roll — See  Balk. 
Rollers — Grooved  iron  wheels  on  iaclined  planes,  for  supporting 

the  rope  and  lessening  friction. 
Rolleys — Carriages  for  carrying  the  tubs  underground. 
Rolley-way — Underground  horse  road. 
Roofing — Applied  to  a  loaded  waggon  wedging  against  the  top  of 

an  underground  passage. 
Roof  work — ^AppHed  to  a  vein  worked  overhead. 
Rope-roll — A  cylinder  for  winding  rope. 
Round  coals — Large  coals. 
Row — ^Large  rough  stones. 
Royalty — ^The  dues  of  the  lessor  or  landlord. 
Rubble — Loose  stones. 

Rullers — The  workers  of  the  wheelbarrows  underground. 
Run — The   natural  falling  or  closing   together  of    underground 

works ;  also,  the  direction  of  a  vein. 
Runner — ^A  small  stream ;  also,  a  landing  waggon  at  the  surface ; 

also,  applied  to  accidents  to  the  winding  apparatus. 
Rush — See  Reed. 

Rusty — ^Applied  to  coals  discoloured  by  water  or  exposure. 
Sagre  or  Segar  clay — ^Fire  clay. 
Scaffold — ^A  platform  within  a  mine  for  working  on. 
Seal — ^A  shale  or  part  of  the  earth  or  rock  separating  and  falling. 
Scale  of  air — ^Air  abstracted  from  the  main  current. 
Seamy — ^Applied  to  freestone  in  thin  layers,  mixed  with  mica. 
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Scares — Thin  layers  of  pyrites  or  spar  interstratified  witli  coal 

seams. 
Scovan  lode — ^A  vein  without  oxide  of  iron  or  quartz  on  or  near  the 

surface. 
Scouring  hit — ^A  piece  of  iron  at  the  end  of  the  boring  rod  for  ex- 
tracting rubbish. 
Scraper — ^A  piece  of  iron  for  cleaning  the  hole  before  blasting. 
Screens — ^Boxes  or  inclined  spouts  with  bars  for  separating  small 

coal  from  large ;  n.  Screener. 
Serin — A  small  vein. 
Seam — ^A  stratum  or  bed  of  coal  or  other  mineral ;  in  Cornwall,  a 

horse  load. 
Sea-sale — Coals  sent  by  shipping. 
Seat — The  floor  of  a  mine. 
Seg — ^A  bend  down  in  the  middle. 
Set — To  fill  a  tub  unfairly  by  leaving  the  middle  hollow ;  also,  the 

mouldering  of  coal  or  stone  before  falling. 
Set-off — ^The  part  of  a  connectiug-rod  to  which  the  bucket-rod  is 

attached. 
Sett — ^A  grant  of  mining  ground;   also,  a  frame  for  supportiag 

excavations. 
Setters — ^The  large  coals  placed  by  eartmen  at  the  sides  of  a  cart. 
Settle  boards — The  platform  at  the  top  of  a  pit. 
Shadd — Smooth  round  stones  on  the  surface  containing  tin  ore,  and 

indicating  a  veiu. 
Shaft — ^A  pit  sunk  from  the  surface ;  also,  the  handle  of  an  imple- 
ment. 
Shaft-walls — ^Pillars  of  coal  left  near  the  bottom  of  a  pit. 
Shake — A  cavern,  usually  m  Umestone. 
Shaking — Washing  the  ores. 
Shammel — The  liftiag  of  ore  or  water  by  different  persons  or 

machines  at  successive  heights. 
Shear  legs — A  wooden  framing. 
Shears — ^Two  long  pieces  of  wood  placed  vertically  over  a  shaft, 

and  united  at  the  top,  for  lifting  ot  lowering  materials  of  great 

length. 
Sheaths — The  upright  framing  of  a  waggon. 
Sheave — ^A  wheel  or  roller ;  a  pulley. 
Shelf — The  solid  rock. 

Shet — ^The  roof  of  a  coal  mine  when  broken  down. 
Sheth — ^Eib  of  a  chaldron  waggon. 
Sheth  door — ^A  door  for  ventUating  back  workings. 
Sheth  of  hoards — A  district  of  workings. 
Shething — See  Coursing. 

Shift — The  time  for  a  miner's  work  in  one  day. 
Shifter — ^A  man  who  prepares  the  working  places. 
Shiver — Shale,  a  hard  argillaceous  bed. 
Shoad  ore — Ore  washed  or  detached  from  the  vein  naturally,  rough 

and  not  carried  far. 
Shading — ^The  tracking  of  boulders  towards  the  vein  or  rock  from 

which  they  have  come. 
Shooting — ^Blasting. 
Shorts  or  Short-  Workings — ^The  quantity  of  coal  or  mineral  deficient 

for  making  up  a  certain  rent. 
Shot — A  blast. 
SJiow — The  pale  blue  lambent  flame  on  the  top  of  a  common  candle 

flame,  indicating  fire  damp. 
Siddle — The  inclination  of  a  seam  of  coal. 
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Side-basset — ^A  transverse  direption  to  the  line  of  dip  in  strata. 

Side-laning — ^Maldng  a  main  passage  of  a  coal  mine  part  of  a  new 
side  of  -work. 

Side  of  work — ^An  aggregate  number  of  excavations  and  pillars  in 
tne  ten  yard  coal  in  Staffordshire. 

Side-wavers — The  loose  sides  of  a  drift  or  open  works. 

Sill — ^A  stratum ;  also,  a  piece  of  wood  laid  across  a  drift. 

Sinking — "Working  downwards ;  n.  Sinker. 

Skimpings — Skimmings  of  the  light  ores  in  dressing. 

Skip  or  Skep — ^A  square  tub  or  iron  box  for  drawing  coals  to  the 
surface.  , 

Slack — Small  coals. 

Slag — The  vitreous  mass  covering  the  fused  metals  in  smelting ; 
also,  see  Brat. 

Sled — A  sledge. 

Sleek — Mud  brought  by  water. 

Slide — ^A  veia  of  clay  intersectiag  and  dislocating  a  vein  vertically ; 
also,  an  upright  rail  fixed  in  a  shaft  with  corresponding  grooves 
for  steadying  the  cages. 

Sliders — Wood  for  keepiag  shafts  and  drifts  open. 

Slimes — Mud  containing  ores. 

Sline — ^NatuTal  transverse  cleavage  of  rock. 

sup — ^A  dislocation,  as  to  a  vein.     See  Throw. 

jS^i^S!— Plat  iron  plates  for  corves  to  slide  on.     See  Corf. 

Slit — A  communication  between  two  levels. 

Sliver — ^A  thin  lath  within  two  groves  for  making  a  joint  air-tight. 

Slot — ^A  bolt  or  fastening. 

Small  coal — Coals  passed  through  a  screen  or  grate. 

Smart  money — ^Weekly  sums  paid  by  owners  to  persons  injured  in 
working. 

Smelting — Reducing  the  ores  in  furnaces  to  metals. 

Smitham  or  Smiddam — Lead  ore  dust. 

Smut — Decomposed  coal  or  black  dust. 

Snatch— A.  small  chimney  used  for  ventUating  small  works. 

Snoff — The  match  for  lighting  the  train  in  blasting.  . 

Snore  holes — The  windbore  holes  for  water. 

Soards — The  agitation  of  the  bellows  in  smelting  {Pettus). 

Sole — The  floor  of  a  mine ;  also,  the  bottom  framing  of  a  waggon. 

Sole-tree— A.  piece  of  wood  belonging  to  the  stowses  for  drawing 
water  up.     See  Stowses. 

Sollar — ^A  small  platform  at  the  end  of  a  series  of  ladders. 

Sough — ^A  level  for  unwatering  a  mine. 

Spoiling — The  breaking  of  the  ores  in  the  rock,  for  easier  separa- 
tion, previous  to  cobbing.     See  Cob. 

Span  beam — The  horizontal  beam  passing  over  the  whim,  in  which 
the  upper  pivot  of  the  vertical  axis  moves. 

Spanner — ^An  implement  for  turning  screws. 

iS^ar^— Minerals,  chiefly  non-metallic,  and  more  or  less  crystalline. 

Spare — ^A  piece  of  wood  used  as  a  wedge  ia  cribbing  or  tubbing. 

Spears — Pumping  rods. 

Spend — To  break  ground  ;  to  work  away. 

Spigot  andfaucit — ^A  kind  of  pump  joint. 

Spindle — Part  of  the  stowses.    See  Stowses. 

Spire — See  Reed. 

Splint — Coarse  grey  coal. 

Spout — ^A  channel  communicating  from  the  air  head  to  the  gate- 
road  in  the  ten  yard  coal ;  also,  a  box  for  sUdlug  coals  into  a 
ship. 
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Spurns — Small  supports  left  for  safety  in  the  operation  of  cutting 

the  coal.     See  Cutting. 
SqvMt  of  ore — See  Bunch. 
Stage — ^A  distance  travelled  by  horse  underground,   marked  by 

lights. 
Staith — An  erection  of  wood  for  shipping  coal ;  and  Staithman. 
Stalch — Wood  or  mineral  left  for  support. 
Stali — ^An  opening  between  coal  pillars  in  the  direction  of  the  work 

and  the  transverse  openings. 
Stamp — ^A  mark  on  the  roof  or  side  of  a  mine  for  showing  the 

amount  of  work  done ;  also,  a  hole  made  in  coal  for  a  wedge. 
Stamp-head — ^The  iron  weight  connected  with  the  stamps.    See 

Stamps. 
Stamper — ^A  boring  implement. 
Stamps  or  Stampers — Machine  for  crushing  the  ores. 
Stamps  grate — See  Grate. 
Standage — Space  for  standing  water. 
Standard — The  price  of  fine  copper  (Cornwall). 
Stannaries — See  General  Index. 
Staple — ^A  small  pit. 
Sfari — The  lever  of  a  gin. 
Stays — Supports ;  also,  piece  of  wood  for  securing  the  pumps  in 

the  engine  shafts. 
Stea — ^A  ladder. 
Stem — ^A  day's  work ;  also,  to  fill  a  hole  with  coal  or  stone  before 

blasting. 
Stemmer  or  Stemming-hammer — ^A  piece  of  iron  for  putting  clay  into 

blast  holes. 
Stemples — ^Wooden  steps  in  a  mine. 
Stence — ^Wood  for  supporting  a  roof. 

Stenton  or  Stenting — ^A  passage  between  two  main  headways. 
Stickings — ^Thin  veins  of  ore,  or  thin  seams  of  clay  in  veins. 
Stint — ^A  certain  quantity  of  work  to  be  done. 
Stone  head — The  rock  below  the  alluvium. 
Stook — A  small  block  of  coal  left  to  support  a  headway's  course. 
Stooled — ^Applied  to  a  vein  cut  vertically  for  some  distance. 
Slope — ^A  horizontal  bed;    to   work   horizontally;    also,   mineral 
ground  to  be  worked ;  also,  the  work  at  the  sole  of  a  drift ; 
also,  a  hole  or  step  for  a  stemple.  t 

Sloping — ^Working  downwards. 
Stopping — ^A  barrier  of  bricks  or  clay  for  turning  the  course  of  the 

air. 
Stowses — See  General  Index. 

Stowing — ^Eubbish  for  filling  up  old  works  ;  and  Stow-loard. 
Straight  stall — ^An  excavation  into  the  thick  coal. 
Strake — ^An  open  box  of  wood  in  which  the  ores  are  washed. 
Strapping  plates — The  iron  plates  of  the  connecting-rods. 
Stream  tin — Tin  ore  in  the  form  of  pebbles  on  the  surface.  ; 
Streamers — The  searchers  for  stream  tin.     See  General  Index. 
StreeTi — A  flat  or  dilated  vein  between  two  strata. 
String — A  small  vein. 

Stritm — ^A  cover  for  the  end  of  a  waterpipe. 
Stuff— 'ReS.ViBe. 
Stull—T^iabetT  placed  in  the  backs  of  levels  for  supporting  refuse. 

See  Bach. 
Stmt — The  excessive  wages  of  a  tributer  on  cutting  a  course  of  ore. 
Styth — See  Choke  damp. 
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Sump — ^A  pit  sunk  withia  the  mine  ;  also,  the  bottom  of  an  engine 
shaft;  also,  a  catching  drain;  also,,  the  part  of  a  judd  of  coal 
first  brought  down.     See  Judd. 

Sump-men — ^The  assistants  of  Cornish  pitmen.     See  Pitman. 

Sump-shaft — The  engine  shaft. 

Sun-cheek  or  Sun-vein — The  south  side  or  vein. 

Swad — ^A  thin  bed  of  coal  or  stone  below  a  coal  seam. 

Swallows  or  Swallow-holes — ^Natural  holes  on  the  surface  caused 
by  subsidence  of  rocks ;  also,  caverns  or  openings  where  the 
water  disappears. 

Sweep — ^AppHed  to  a  vein  branching  like  the  segment  of  a  circle. 

Sweep-plates- — Curved  plates  for  barrow  ways  at  a  turn. 

Tack — ^A  small  prop  of  coal. 

Tackle — "Windlass,  rope  and  bucket  (Cornwall). 

Tacklers — Small  chains  round  the  loaded  corves.     See  Corf. 

Tail-crab — ^A  capstan  for  winding  the  spare  rope. 

Tamping — The  soft  material  placed  on  the  gunpowder  for  con- 
fining its  force  in  blasting. 

Team — To  load  water  in  bowls. 

Tear  war — ^A  signal  for  ascent  from  a  pit. 

Tee — ^AppUed  to  a  cross  vein  meeting  a  main  vein  without  intersect- 
ing it. 

Ten — ^A  measure  varyiug  from  418  to  440  bolls  (Winchester). 

Tentale  rents — ^The  rents  per  ten. 

Terluing — See  Dileuing. 

Thill — The  floor  of  a  coal  mine. 

Three  trees — A  kind  of  ladder. 

Throw — ^AppUed  to  a  vein  nearly  vertical,  and  of  regular  hade. 

Throwing — ^Breaking  out  the  supports  for  the  hanging  coal  after 
cutting.     See  Cutting. 

Throw  up  or  down — ^Applied  to  an  iutersected  vein. 

Thrust — See  Creep. 

Thurl  or  Thyrl — A  long  coal  level ;  also,  to  make  a  breach  into  old 
works. 

Ticketings — The  sales  of  ores. 

Tie — ^A  level;  also,  a  support  for  the  roof  in  coal  mines,  attached  to 
the  rib.     See  Tee. 

Timber-man — The  man  employed  in  supporting  the  excavations. 

Tipe — To  upset  a  waggon. 

Toadstone — Basaltic  rock. 

Tollar — The  person  who  examiues  the  limits  of  tin  ore  ground 
periodically. 

Token — Marked  leather  sent  up  by  heavers  of  coal. 

Tomahawk — An  implement  used  in  sinking. 

Topit — ^A  boring  tool. 

Tossing  OT  Tozing — The  process  of  suspending  ores  by  agitation  in 
water  previously  to  packing.     See  Packing. 

Towt — Old  rope. 

Trade — ^Refuse. 

Tram — ^A  carriage  for  the  tubs. 

Tram-road — ^Railroad. 

Trapper — ^A  boy  who  attends  to  the  aircouises. 

Treloobing — See  Tossing. 

Tribute — The  portion  of  the  ore  given  to  the  miner  for  his  labour 
or  its  value. 

Tribute  pitches — The  limits  assigned  to  a  party  of  miners. 

Tributers — The  miners  working  for  tribute. 
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Trimmer — ^A  man  -who  spreads  coals  in  the  sMp's  hold. 

Trogues — Wooden  drains,  like  trouglis. 

Trouble — ^A  dislocation  of  tlie  strata. 

Trow — ^A  wooden  channel  for  ventilation  or  water. 

Trumpeting — ^A  small  channel  cut  behind  the  hriekwork  of  a  shaft. 

Trunh — The  cistern  or  inclined  box  used  in  separating  the  ore  and 
slime ;  also,  wooden  spouts  for  air  or  water ;  also,  boxes  for 
raising  rubbish  to  the  surface. 

Trunking^-Th&  process  of  separating  the  ore  and  sbme  before  rack- 
ing and  tossing. 

Tubbing — ^Iron  cylmders  in  a  shaft  for  keeping  out  the  water,  and 
eausiag  its  rise  to  a  height. 

^bs — ^Boxes  for  conveying  coal. 

Tuft — ^A  soft  sandstone;  also  calcareous  deposits. 

Tugs — ^Hoops  of  iron  on  the  corves  for  the  tacklers.     See  TacMers. 

Tummals — ^A  heap. 

Tunnel  head — The  top  of  a  furnace. 

Turn — See  Sump. 

Turning  house — The  first  working  on  a  vein  after  it  is  cut  trans- 
versely, f 

Turn  out — ^A  short  loop  line  of  raUway  for  the  passing  of  waggons. 

Turn-tree — ^A  part  of  the  drawing  stowse.     See  Stowses. 

Tut  worh — Piece  work ;  paid  per  fathom. 

Tuyere — The  aperture  for  admitting  air  into  a  furnace. 

Twitch — See  Check. 

Tying — Washing. 

Underlay — ^Applied  to  an  inclined  vein. 

Underlayer — ^A  vertical  shaft. 

Underlay  shaft — ^A  shaft  sunk  on  the  course  of  a  vein. 

Under-level  drifi—A.  drift  from  a  pumping  pit,  to  free  dip  workings 
from  water. 

Under  the  top — ^Applied  to  the  coal  left  arched  in  bad  roofs. 

Upcast — Applied  to  a  dyke,  where  the  coal  is  uppermost ;  also,  to  a 
pit  where  the  air  ascends. 

Van — ^to  cleanse  ore  on  a  shovel. 

Vein — See  General  Index. 

Veinstone — See  Rider. 

Vend — The  whole  produce  of  a  coal  mine. 

Vestry — Refuse. 

Viewer — ^A  manager  of  a  colliery. 

Vugg  or  Vogle — ^A  cavity. 

Waggon  hole — The  place  where  the  railway  ends  in  a  side  of  work. 

Waling — Cleaning  coals  by  picking  out  refuse. 

Wall— The  side  of  a  level  or  drift;  also,  a  passage  underground 
between  boards.     See  Boards. 

Walling — ^Applied  to  the  roads  in  a  mine,  when  made  with  stone. 

Wash  hole — ^A  place  for  refuse. 

W'asfe — ^A  vacant  place  ia  the  gobbing.  See  Gobbing;  also,  old 
workings. 

Waste-man — ^A  man  charged  with  the  ventilation. 

Water  blast — ^A  kind  of  ventilation  effected  by  diverting  a  stream  of 
water  down  a  shaft. 

Waving — ^Applied  to  a  vein  opening  and  closuig  at  short  intervals. 

Way-end — The  place  where  the  road  enters  the  face  of  ironstone 
mines. 

Wayleave — See  General  Index. 

Weigh  board— Clay  intersecting  a  vein. 

■ffTell The  lower  part  of  a  furnace  where  the  metal  falls. 
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Wharr  or  Wharl^—A.  slide  for  carrying  corves  in  low  drifts. 
Whim  or  Whimsey — ^A  machine  for  raising  ores  and  refuse. 
WhimUe  or  Wimble — A  hollow  instrument  for  cleaning  a  hole  in 

boring. 
Whip  and  Derry — ^A  bucket  drawn  to  the  surface  by  a  horse. 
Whole — ^Unworked  mineral. 
Willd  lead — Blende. 
Winch  or  Winze — ^Windlass. 
Windhore — The  lowest  pump  with  holes  for  water. 
Wind-holes — Shafts  or  sumps  for  air. 

Winding  engine — An  engine  for  raising  minerals  and  refuse. 
Windway — ^An  aircourse. 
Winze — ^A  sump  or  pit  sunk  to  a  vein  for  communicating  one  level 

with  another. 
Worli — ^Undressed  ores. 

Working  big — Large  enough  for  a. man  to  work  in.. 
Workings — The  excavations. 
Wough—WaR  of  a  mine  {Pettus). 
Yokings — See  Stowses. 
Zaivn — ^A  cavern. 
Zighyr^-AppUeA  to  water  slowly  issuing  through  a  crevice. 
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(I.) 

GENERAL  INDEX. 


ABANDONED  BIGHTS, 

■unfair  revival  of,  wlien  mine  prosperous,  582—584. 

when  repeated  assertion  of,  as  not  abandoned,  saves  rights, 

•    585,  586.    feSHAKBSj  Fokfeittiiie  of;  Shabes,  Eblim:- 

QTnSHMENT  OF  ;   PAETNEESHIPS  DST  MOTES. 

ABANDONMENT, 

of  mines,  when  not  presumed,  429,  430.  See  Adteese  Pos- 
session. 

of  mines,  return  to  be  made  of,  679,  680,  693, 694.  See  MnjES, 
Eegtjiation  of. 

of  shares  in  mines,  when  implied,  and  efleot  of,  587.  See 
Shaees  est  Mdses  ;  Shakes,  Trajstsfee  of,  &c. 

of  contract  by  workmen,  662,  663.     See  Woekmeh's  Oon- 

TEACTS. 

of  lease,  power  of,  when  compliance  with  aU  covenants  a 
condition  precedent  to,  483,  484.     See  Leases,  MrtrasTG, 

CoNSTEirCTION  OF. 

when  not  used  bonS.  fide,  483,  484.  See  Condition  ;  Cove- 
nant. 

ABANDONMENT  OF  EASEMENT, 

what  is  and  what  is  not,  257,  258.  See  BASEMENTS,  Mining  ; 
Peesoeiption  Act. 

ABOVE  GEOUND  WATEE, 

of  certain  and  imeertain  flow.  See  Watee,  EIGHTS  of; 
Wateeoouesb. 

ACCEPTANCE  OF  BENEFIT  OF  CONTEACT, 

effect  of,  709.    See  Conteacts  with  Mastee-Minees. 

ACCESSOEY  IKTSTEUMENTS, 
stamps  upon.    See  Stamps. 

ACCIDENT,  UNAVOIDABLE, 

when  no  excuse  from  fuMUmg  contract,  496,  497.  See  Cove- 
nant TO  WOEK. 

return  of,  Mines  Eegulation  Acts,  679,  680,  693,  694.  See 
Mines,  Eegulation  of. 

ACCOUNT, 

against  tenant  for  Hfe  working  unopened  mines,  14 — 16.    See 

Tenant  foe  Life. 
against  mortgagee  in  possession,  21 — 23.    See  MoETGAGEE. 
against  one  co-tenant  working  alone,  23,  25,  26.     See  Co- 

Tbnaut.  "  ' 

whether  accounts  taken  without  a  dissolution,  in  case  of  mining 

partnerships,  625—632.    See  Paetneeships  in  Mines. 
account  of  futiire  rent  upon  bankruptcy  of  lessee,  508 — 510. 

See  Winding-up  ;  Futuee  Eent._ 
account  of  waste  against  ecclesiastical  persons,  71 — 76.    See 

Waste. 


960 


GENEKAL    INDEX. 


ACOOTINT,  ACTION  FOE, 
lies  in  equity,  343. 

lies  with  or  -witiiout  other  relief,  343. 

lies  against  trustee  and  cestuis  que  trustent  jointly,  343,  344. 
lies  against  mining  agent,  344. 
.    lies  against  co-tenant,  25,  26,  346. 
lies  against  mortgagee,  345. 
lies  against  partner,  345,  346. 
plaintifE  must  show  possession,  344,  345. 
semlle,   does   not   lie  against  partners,   without  dissolution, 
618 — 620.    See  Eemedibs  ;  Pabtneeships  nf  Mutes. 

ACCUEAOY,  SUPPOSED, 

in  lease,  proving  inaccurate,  effect  of,  524,  525.    See  Spechto 
Perfoemance. 

ACCIJSTOMED  EENT, 

with  respect  to  leases  of  mines,  457.     See  generally  the  titles 
oonunencing  Leases,  &c. 

ACTION.    See  Remedies;  Teespass;  Teoyee;  Paetneeships 
IN  MmiEs,  &c. 

ADJACENT  SUPPOET.    See  Sttppoet. 

ADJOINING  MINEEAL  PEOPEETIES.    SeeDEiirs;  Levels; 
Way,  Eights  of. 

ADJoprasra  parishes, 

mines  in,  mode  of  rating,  759,  760. 

mining  wayleaTes  in,  mode  of  rating,  763.     See  EATING  OE 
Motes;  Wayxeaves,  &c. 

ADMEASUBEMENT, 

writ  of,  in  cases  of  dower,  382,  383.     See  DowEESS. 

ADMTNISTEATOE.    See  Executoe. 

AD  VALOEEM  STAMP.    See  Stamps. 

ADTEESE  POSSESSION, 

when  one  co-tenant  may  have  against  the  others,  and  when 

not,  26,  27. 
time  for,  under  stat.  3  &  4  Will.  4,  o.  27,  s.  12.. .27. 
may  confer  title  to  minerals  apart  from  surface,  27 — 30,  367. 
against  lord,  as  to  mines  in  waste  lands,  63,  54. 
against  crown  as  to  mines  generally,  166,  170,  173,  184 — 186. 
against  crown  as  to  sea-shore,  171,  172. 
against  crown  as  to  sea-bottom  or  sea-bed,  173. 
against  Duke  of  Cornwall,  184—186. 

See  also  Limitation  op  Actions;  Peesoeiption;  Custom; 
Teansfee  of  Mines. 

AGENTS, 

authority  of,  when  and  when  not  to  be  in  writing,  to  satisfy 

Statute  of  Frauds,  355 — 357.     See  Feauds,  Statute  of. 
proof  of  agency,  362. 
repudiation  of  agency,  363. 
revocation  of  agency,  363. 
subsequent  ratification  of  agency,  363. 
differences  between  general  and  special,  363,  364. 
partners  are  mutual  agents,  588,  589. 
■    See  Agents,  Mining. 

AGENTS,  MINING, 

extent  of  their  authority,  364,  365. 

lease  by  agent  unauthorized  in  writing,  effect  of,  365,  366. 

See  Feattds,  Statute  of. 
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AGENTS,  MIMNQ— continued. 

may  be  agents,  because  being  partners,  588,  589. 

have  no  implied  power,  even  as  partners,  to  mortgage  mine, 

593,  594.  6  a  . 

may  have  express  authority  to  do  so,  594. 
express  authority  of,  to  mortgage  mine,  is  strictly  construed, 

594. 
being  managers  and  partners,  may  pledge  credit  of  mine  for 

its  necessities,  594,  595. 
being  directors,  may  do  the  same,  595. 
true  distinction  between  mortgaging  mine  and  pledging  credit 

of  mine,  595,  596. 
power  to  mortgage  mine,  from  subsequent  ratification,  596, 

597. 
shoiild  sign  name  of  principal,  598. 
signing  own  name  may  be  personally  liable,  598. 
principal,  liable  for  acts  of,  641—646.    See  Civil  Liability. 
their  duties  under  Mines  Regulation  Acts,  686—688. 
being  certificated  managers,  their  duties,  678,  679.    See  Mutes, 

Rbgulation  of. 

AGBE  PUBLIOUS, 

its  characteristics,  113. 

grows  into  Solum  Provinciale,  113. 

AGER  EOMANTJS, 

its  characteristics,  113. 

grows  into  Solum.  ItaJicum,  113. 

AGEBEMENT, 

may  modify  legal  rights,  e.g.,  as  to  right  of  support,  270. 
relating  to  mines,  when  within.  Statute  of  Erauds,  357 — 359. 
when  construed  as  a  lease  and  when  not,  365,  366. 
how  established,  in  case  of  partnership,  562,  553. 

See  Parthteeships  in  MnsTEs. 
agreements  to  exclude  creditors,  eflect  of,  587,  588. 
stamp  on  agreements  (for  lease),  533;  (other  agreements),  656. 

See  Stamps. 

ALLOWANCES  IN  EATING, 

for  repairs  and  deterioration  generally,  755,  756. 
particular  enumeration  of,  in  case  of  mines,  756 — 758. 
See  MuTDSTG  Plant,  Eating  of;  Eatotg  of  Mustes;  Eating 
OP  duAEBiEs;  Valuation. 

ALLUVIAL  INCEEASE, 
no  part  of  sea-shore,  174. 

ALTBEATION  OF  OIEOUMSTANOES, 

effect  of,  in  action  for  specific  performance,  522. 
See  Specific  Peefoemance. 

ALTEEATION  OF  EASEMENT.    See  Easements,  Mining. 

ALUM  MINES, 

right  of  crown  to,  133.    See  English  Oeown,  Mining  Eights 
of. 

AMBIGUITY,  WITHOUT  FEAUD, 

effect  of,  in  action  for  specific  performance,  523.    See  Uncer- 
tainty IN  Teems. 

AMERICA,  MINES  DST.    See  Foeeign  States,  Mining  Eights 
of;  Mtneeal  Statistics. 

AMEEIOAN  COAL-FIELDS.    See  Coal-mines. 

ANCIENT  FEEEHOLDS  OF  MANOE, 

mines  under,  35.    See  Copyhold  Lands,  Mines  under. 
B.  3  Q 
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ANCIENT  EENTS, 

■what  are,  in  leases  of  mines,  457.    See  Accustomed  Eents. 

ANNUAL  VALUE, 

test  of  rating,  hypothetical,  751—753.    See  Eating  of  Mines  ; 

Eating  op  Qitaeries. 
■under  Lish  Poor-la^w  Act,  776,  777. 

APPAEBNT  EASEMENTS, 

distinguished  from  intermittent,   258.      See  Easements, 
Miotng;  Peescription  Act. 

APPEOPEIATION  OP  WATEE, 
effect  of  prior,  227—229. 
positive  duties  arising  from,  307. 
See  Wateb,  Eights  of. 

APPEOYEMBNT, 

of  commons,  208—210.    See  WASTE  Lands  of  Manor,  &c. 

AEBITEATION, 

this  remedy  does  not  usually  exclude  the  ordinary  jurisdiction, 
335,  346,  347. 

discretion  in  court  under  0.  L.  P.  Act,  1854.. .335. 

modem  tendency  to  confine  litigants  to,  347,  348. 

statutory,  al^ways  so  confines  them,  if  statute  so  express,  348. 
See  Eemedies. 

in  disputes  between  or  -with  -workmen.  See  Workmen,  Sta- 
tutes regarding. 

under  Mines  Eegulation  Acts,  681—683,  696—697.  See  Mines, 
Eegulation  of. 

AECHBISHOPS  AND  BISHOPS, 

leases  by,  at  conunon  law  and  under  statutes,  76 — 87.  See 
Leases  of  Church  Lands,  and  Mines  under. 

AESENIO, 

production  of,  in  1875.. .747.    See  MiNERAii  Statistics. 

AESON, 

of  mines,  669.    See  Crtmtnaj.  Offences. 

AETICLES   OP   ASSOCIATION.     See.  Memorandum  and 
Aeticles  of  Association. 

AETIPICIAL  WATEECOUESBS, 

rights  to  and  in  respect  of,  in  Cornwall,  153 — 156. 
nature  of  the  light  to,  in  general,  238,  239. 
acquisition  of  easements  in,  239 — 242. 
may  become  natural,  242,  243. 
rights  of  adjoining  lando^wners  to  inter  se,  243. 
varieties  of  easements  in,  243,  244. 
repair  of,  liability  for,  245,  247. 
rights  incident  to  repair  of,  245,  246. 
See  Water,  Eights  of. 

"AS  OF  BIGHT," 

meaning  of,  in  Prescription  Act,  253,  254.  See  BASEMENTS, 
Mining;  Prescription  Act. 

ASCEETAINMENT  OP  EIGHTS.   See  Declaration  of  Eights. 

ASIATIC  COAL-EIELDS.    See  Coal-Mines. 

ASSAULT, 

by  -workmen  to  raise  wages,  667.  See  Masters  and  Work- 
men Molestation  Act,  1871. 

ASSESSABLE  VALUE.    See  Eating  of  Mines;  Valuation. 
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A8SESSI0NABLE  MANORS, 

what  are,  179,  180.    See  also  Cohtentionary  Tenements. 

ASSIGNEE, 

how  far  bound  at  law  hy  covenants,  261,  262. 
how  far  boxmd  in  equity,  haying  notice,  262,  263. 
&e  afeoEtrNNiNG  WITH  Land;  Ootenants;  Compensation. 

ASSIGNEE  OE  PARTNER, 

need  not  be  a  solvent  person,  626,  627.     See  also  Delectus 
Peesonje;  Paetneeships  in  Mines. 

ASSIGNEES  OP  BANKRUPT.    See  Trustee  in  Bankruptcy. 

ASSIGNMENT, 

of  dower,  18,  19,  381,  382. 
of  lease,  stamp  on,  535, 

with  whom  covenant  not  to  assign  to  be  renewed,  477,  478. 
effect  of,  by  partner,  626,  627. 
See  DowEESs;  Leases;  Partnerships  in  Mines;  Cove- 
nant not  to  assign. 

ASSUMPSIT,  ACTION  OE, 
for  what  it  lies,  331. 
distinguished  from  covenant,  331,  332. 
See  Remedies. 

ASSURANCES.    See  Conveyances  oe  Mines. 

ATTEMPTS,  CRIMINAL,  669,  670.    See  Criminal  Oefences. 

AUSTRALASIAN  COAL-FIELDS.    See  Ooal-Mines. 

AUSTRIA,  MINES  IN.    See  Foreign  States,  Mining  Rights 
oe;  Mineral  Statistics. 

AYERAGE  CLAUSE.    See  Tonnage  Rents. 


BANKRUPTCY, 

co-owners  of  mines  liable  to, 

under  old  law,  only  if  traders,  547. 
imder  present  law,  as  traders  or  else  as  non-traders,  547. 
value  of  distinction  in,  between  trader  and  non-trader,  552. 
reasons  for  exclusion  of  mine-owners  from,  under  old  law,  547. 
liability  of  mine-owners  to,  under  old  law,  depended  on  the 

mode  of  using  the  land  and  mines,  547,  548. 
same  criterion  would,  under  present  law,  determine  trader  or 

non-trader,  547,  548. 
diversities  in  user  of  land,  denoting  trader  or  non-trader, 
548—552. 
See  Trustee  in  Bankruptcy;  Co-Ownerships  in  work- 
ing Mines. 

BANKRUPTCY  ACT,  1869, 

how  affecting  mining  partnerships,  547,  552. 

BAEMASTER.    See  Derbyshire,  Customs  oe. 

BAEMOTE.    See  Derbyshire,  Customs  oe. 

BARRIERS, 

each  miner  leaves  one  on  rise,  293. 
no  miner  need  leave  one  on  dip,  294. 
acquisition  of  easement  in,  297. 
See  Barrier,  Trespass  to  ;  Easements,  Mining. 
3q2 
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BAEEIEE,  TEESPASS  TO, 

the  general  liability  for,  expressed,  294. 
one  action  only,  even  althougli  continuing  damage,  294. 
no  action  for,  by  lessee,  if  lessor  already  compensated,  295. 
■want  of  privity  'with  trespasser  exempts  from,  liability,  296 — 

297. 
easement  to  maintain  barrier  on  dip,  297. 

See    IlTONDATIOSr    OE    MlSTE  ;     LtfJUMES    FBOM    MiNINa  ; 
BOTHSDS,  WOEKHTG  OUT  OF. 

BASIS  OF  ASSESSMENT, 

a  bypotbetical  yearly  tenancy,  752,  753.  See  Eating  as  Mines  ; 
Eating  of  Quareibs  ;  Vaiitation. 

BEDEOED  LEYEL, 

local  registry  acts,  535,  536.  See  Eegisteation  of  Sales  and 
Leases. 

BELGIUM,  MINES  IN.    See  Eoeeign  States,  Mining  Eights 
OF ;  Mtnebal  Statistics. 

BIDDINGS,  OPENING  OP.    See  Opening  of  BiDDiNas. 

BILLS  OP  EXCHANGE, 

mining  partners  have  no  implied  power  to  draw,  590,  591. 

,,  may  have  express  power  to  do  so,  591,  592. 

express  power  to  draw  is  strictly  construed,  591,  692. 
personal  UabOity  of  non-authorized  drawing  partner,  692. 
personal  liability  (through  conduct)  of  non-drawing  partners, 
592,  693.    See  Pabtneeships  in  Mines. 

.  BISHOPS .    See  Ajbchbishops. 

BLASTING.    See  Gtjnpowbee,  Blasting  with. 

BOOKS,  &c.  OF  MINE, 

property  in,  in  case  of  partnership,  588.    See  Pabtneeships 

IN  Mines. 
what  required  under  Mines  Eegulation  Acts,  687,  699.    See 

Mines,  Eegulation  of. 

BOEB-HOLES, 

making  and  maintenance  of,  685.    See  Mines,  Eegulation  of. 

BOEEOWING  MONET.    See  Agents,  Mining;  Pabtneeships 
IN  Mines. 

BOUNDAEIES, 

action  for  ascertainment  of,  349,  350. 

BOUNDS.    See  Tin-Bounds;  Bounds,  Working  out  of;  Bab- 

eiebs. 

BOUNDS,  W0EE3NG  OUT  OF, 

remedy  for,  is  trespass,  309,  310. 

time  for  pursuing  remedy,  six  years,  310. 

how  time  is  reckoned  in  cases  of  fraud  or  mistake,  310,  311. 

the  conduct  of  the  parties,  and  the  presumptions  therefrom 
against  each,  311,  312. 

m.easure  of  damages  for.     See  Damages. 

the  UabOity  for,  biads  successors,  executors,  &c.,  314,  315. 

inspection,  right  of,  at  law  and  in  equity,  315 — 318.  See  In- 
spection of  Mines  ;  Injueies  feom  Mining  ;  Babeiees, 
Teespass  to. 

BOVILL'S  ACT, 

in  relation  to  partnerships  in  mines,  561.    See  Pabtneeships 

in  Mines. 

BEAZIL,  MINES  IN.    See  Fobeign  States,  Mining  Eights  of; 

Mineeal  Statistics.  ' 
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BEIAVELS,  HIINDKED  OF  SAINT.     See  Foeest  of  Dbait, 
Mines  m. 

BUYING  AND  SELLING, 

meaniag  of,  in  bankruptcy,  546,  552.     See  Oo-Owkebships  in 
WoEKiNG  Mines. 


CALLS, 

recovery  of,  at  common  law,  and  under  the  statutes,  573 — 576, 
597,  598. 

CAMPBELL'S  (LOED)  ACT.    See  Damages  fob  Death. 

CANADA,  MINES  IN.    See  CoAi  Mines  ;  Minebai  Statistics. 

CANAL  COMPANIES, 

contracts  lay  and  witli.    See  Undue  Pbbeeeencbs. 

CANALS,  MINEEALS  UNDEE  OE  ADJOINESTG, 
usual  proTisions  of  canal  acts,  94,  95. 
right  of  support  not  included  in  original  purchase,  95. 
right  of  purchase  of  minerals,  suhsequently,  95,  96. 
no  right  of  support,  in  case  of  refusal  to  purchase,  97. 
as  to  purchase  of  unworkable  ribs,  97. 
See  Mines  ;  Sttppobt  ;  &c. 

CAPITAL  OE  PEOFITS, 

mining  partners  variously  entitled  to,  340,  541. 
distinction  between,  in  mining  partnerships,  621 — 624.     See 
Pabtnebships  in  Mines. 

CAEEIAGE  BY  SEA.    See  Sea-Carbiage. 

CAEEIEES.    See  Eauwat  Companies  ;  Canal  Companies. 

CASE, 

general  form  of  all  actions  since  November,  1875. ..330,  331. 

old  action  of,  331. 

election  between,  and  trespass,  332.    See  Eemedies. 

CEETIFICATE  OF  INCOEPOEATION, 

grant  and  efiect  of,  564.    See  Companies,  Mining. 

CEETIFICATED  MANAGEES, 

provisions  regarding,  in  Miaes  Eegulation  Acts,  678,  679.  See 
Mines,  Eegulation  of. 

CESTUI  QUE  TRUST, 

whether  or  not  liable  as  co-defendant  in  action  of  account,  or 
other  action,  against  his  trustee,  343,  344,  527,  528.  See 
Account,  Action  of  ;  Landloed  and  Tenant. 

purchases  from,  by  trustee  in  general  bad,  416 — 419.   See  FlDU- 

CIABY  EeLATIONS. 

CHAEITABLB  TEUSTS  ACTS, 
mineral  provisions  of,  90. 

CHARITIES, 

diversities  of,  88,  89. 

under  two-fold  management,  89,  90. 

CHAEITY  C0MMISSI0NBE8, 

management  of  charity  lands  and  mines  by,  69,  90. 
their  powers  as  to  mineral  leases,  90. 

their  powers  as  to  sales  of  minerals,  90.  See  Leases,  &c.  ; 
Sales,  &o. 
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CHAEITY  LANDS,  MINES  UNDEE, 

sales  of,  by  Charity  Trustees,   with  or  without  sanction  of 

court,  89. 
leases  of;  by  Charity  Trustees,  with  or  without  sanction  of 

court,  90. 
general  management  of,  under  Charitable  Trusts  Acts,  90. 
defect  or  excess  in  charity  lease,  not  relieved  in  equity,  91 — 92. 
gucere,  limited  relief  by  rectification  of  lease,  92. 

See  also  LEASES  OF  Ohaeitt  Lajsds  and  Mines  tjitdee,  and 
Sales  oe  Charity  Laitds  and  Mutes  itntiek.  ._- 

CFTTiDBEN.    SeeWoMEif  AMD  Chiijdben  aud  Toung  Pebsdns. 

CHENA-CLAY.    See  Clay.  '"^  ' 

CHUEOH  LANDS,  MINES  DNDEE, 

estates  of  ecclesiastics  in,  70,  11.    See  Ecclesiastical  Cobpo- 

EATIONS,  AgUEEGATE  AMD  SOLE. 

prohibition  against  waste  in,  71 — 74.    See  Waste. 
what  mineral  workings  lawful  and  what  unlawful,  75. 
consents  necessary  to  working  new  mines,  75,  76. 
alienation  of,  at  common  law,  76,  77. 
alienation  of,  by  way  of  lease,  under  statutes,  77 — 87. 
See  Leases  of  Church  Lajstds  ;  Enabliug  Statutes  ;  Dis- 
abling Statutes. 
alienation  of,  by  way  of  sale,  for  redemption  of  land-tax, 

.87,  88. 
alienation  of,  under  Lands  Clauses  Act,  1845.. .88. 
alienation  of,  by  way  of  enfranchisement,  88. 

CHUEOH  BATES, 

as  to  mines,  774,  783.    See  Eating  of  Mines;  Rating  of 

GitTABEIES. 

CHUECHWAEDENS, 

leases  of  parish  lands  by,  91. 
overseers  of  poor  concur,  91. 

CHUECHWAEDENS  AND  0YEESEEE8  OE  PARISH, 
leases  of  parish  lands  by,  91. 

CIVIL  LIABILITY, 

of  mine-owner  for  acts  of  workmen,  641 — 646. 
of  mine-lessee  for  same,  641 — 646. 
of  contractor  for  same,  641 — 646. 
exemption  from,  cases  of,  643 — 644. 
See  Injury  by  Sebvant  ;  Fellow  Seevaht  ;  Wobkmen. 

CLAY, 

a  mineral,  4. 

production  of,  in  1875.. .746,  747. 
See  MrtTEEAL  Statistics. 

COAL  EXCHANGE,   LONDON,    704—707.    See  Coal  Teade, 
Eegulation  of. 

COAL  MINES, 

their  localities,  728—734. 

in  Scotland,  728. 

in  England  and  Wales,  728,  729. 

in  Ireland,  729. 

on  Continent  of  Europe,  730 — 732. 

ia  Asia,  732. 

ia  Australasia,  732,  733. 

in  Africa,  733.  _ 

in  South  America,  733. 

in  North  America,  733,  734. 
aggregate  workable  unworked  coal  in  United  Kingdom,  729. 
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COAL  MINES— continued. 

growth  of  coal  production  during  last  60  years  in  United 

Kingdom,  739—742. 
production  of,  in  1875... 745,  746. 

See  MrtfEEAi  Statistics;  EATHsra,  &o.,  &c. 

COAL  MINES  EEGULATION  ACT,  1872.    See  Mines,  Eegtj- 

LATTON  OF. 

OOAIi  TEADB,  EBGHLATION  OF, 

1st.  Sea  Carriage  and  EetaiL  Trade,  702 — 704. 

measimng  of  keels,  lioats,  waggons,  &o.,  702. 

persons  defacing  marks,  702. 

setting  retail  rates  and  prices  of  coal,  702,  703. 

coals  to  be  sold  by  weight,  703. 

freedom  of  contract  between  agents  and  owners,  703. 
2nd.  London  Coal  Exchange,  Eegidation  of,  704 — 707. 

its  officers  and  jurisdiction  of,  704,  706. 

tonnage  dues,  704. 

bye-laws  for  management  of  market,  704,  706,  707. 

sale  and  deliyery  of  coals,  704. 

right  of  corporation  to  weigh  coals,  704,  705,  706. 

coal  duties,  partial  remission  of,  705. 

water  baillage  and  groundage,  705. 

fitter's  certificate,  705. 

drawbacks,  aUowanoe  of,  706. 

entry  of  contract  not  evidence,  707. 
3rd.  Provincial  Coal  Trade,  720. 

Irish  coal  trade,  720. 

Northumberland  coal  trade,  720. 

Scotch  coal  trade,  720. 

COLLABOEATEUE.    See  Common  Employment. 

COLLEGES, 

leases  by,  83,  87.    See  Leases  oe  Church  Lands  and  Mines 

tTNDEE. 

COLLIBEY, 

engines  of,  when  belonging  to  the  heir,  402,  403. 

when  to  tenant  for  life,  403 — 405. 

when  to  lessee,  405. 

when  to  trustee  in  bankruptcy,  406,  407. 

when  to  mortgageoi  407 — 409. 

when  to  execution  creditor,  407 — 409. 
See  Mining  Plant,  Teanspee  oe. 
rating  of,  279,  280.    See  Mining  Plant,  Eating  of. 

COMMITTEE  OE  LUNATIC, 

mineral  leases,  &c.  by.    See  Lunatic. 

COMMON  EMPLOYMENT.    See  Injuet  by  Seevant  ;  Woeds. 

COMMONLY  LETTEN, 
meaning  of,  81. 

COMMONS, 

lord's  right  to  mines  in  or  under,  50 — 52. 
extent  of  commoner's  interest  generally,  51. 
interest  of  the  lord,  how  derived,  51,  208 — 210. 
how  far  lord  may  be  excluded  from  right  to  mines,  52,  53. 
his  rights  to  mines  must  be  exercised  reasonably,  53. 
mines  may  be  vested  in  commoners  by  prescription,  54,  55. 
effect  of  inolosure.    See  Enclosed  Lands  of  Manoe,  Mines 
kndee.    See  also  Waste  Lands  of  Manoe,  Mines  totdee. 

COMMONS  (EEGULATION  pE)  ACT,  1876. 

provisions  of,  regarding  minerals,  62 — 64.     See  also  Enclosed 
Lands  of  Manoe,  Mines  undee. 
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COMMON  SHAET,  working  by,  23,  24. 

COMPANIES,  MINING, 

varieties  of  companies  in  general,  562,  563. 
two  principal  varieties  of  mining  companies,  viz. : 
1st.  joint  stock  mining  companies,  563 — 572. 
registration  of,  563,  564. 
nature  of  liatility  where  Umited  by  sbares  or  by 

guarantee,  564. 
m.emorandum  and  articles  of  association,  564. 
certificate  of  incorporation,  564. 
directors,  appointment  of,  565. 
powers  of,  565. 
personal  liability  of,  565,  566. 
exoneration  of,  from  liability,  566,  561. 
shares,  nature  of  interest  in,  567. 
shareholder's  right  of  transfer,  567. 

(when  a  director),  567,  568. 
rejection  of  proposed  transferees  of  shares,  right  of, 

568. 
objection  to  proposed  transfer  need  not  be  stated, 

568. 
discretionary  power  of  rejection,  exercise  of,  568,  569. 
transfer  proving  ineffectual,  consequences  of, 
1st.  In  the  general  case,  569. 
2nd.  In  the  case  of  infant,  569, 570. 
transfer  of  shares,  what  is  a  perfect  execution  of,  570. 
transfers  in.  blank,  ejBEect  of, 

1st.  When  required  to  be  by  deed,  570. 
2nd.  When  not  required  to  be  by  deed,  570. 
transfers,  immaterial  irregularities  in,  effect  of,  571, 
572. 
2nd.  Mining  companies  on  cost-book  system,  572 — 576. 
origin  of  cost-book  system,  572. 
general  features  of  the  system,  572,  573. 
localities  in  which  the  system  prevails,  573. 
Stannaries  Act,  1869,  provisions  of,  regarding,  573 — 
575. 
accounts,  573. 

rules  and  regulations,  flUng  of,  573. 
calls,  making  of,  573,  574. 
calls,  discount  and  interest  on,  574. 
calls,  recovery  of,  574. 
shares  unpaid,  recovery  upon,  574. 
shares,  recognition  of  transfers  of,  574. 
shares,  forfeiture  and  abandonment  of,  574,  575. 
sale  of  mine  as  going  concern,  575. 
general  provisions  as  to  procedure,  575. 
whether  shares  are  within  Statute  of  Mortmain,  575,  576. 
rehnqtiishing  shareholder,  rights  of,  upon  a  winding-up, 
676. 
calls,  recovery  of,  at  common  law  and  under  Companies  Act, 

1862.. .597,  598. 
directors  and  shareholders,  necessity  of  uberrima  fides  between, 

603,  604. 
uberrima  fides  under  sect.  38,  Companies  Act,  1867..  .604. 
Buckley's  remarks  on  that  section,  604. 
principal  decisions  on  same,  604 — 606. 
the  decision  in  Twyeross  v.  Orant,  606 — 609. 
directors  caimot  sell  for  more  than  they  bought,  609. 
promoters  cannot  sell  for  more  than  they  bought,  609. 
the  decision  in  Sombrero  Co.  v.  Erlcmger,  609 — 611. 
winding  up  of  companies.    See  WrNDrNG-irp. 
See  also  Paktiteeships  ot  Mines;   Shaees  in  Mines;   Co- 

OWiraESHIPS  IN  WOEKING  MiNES. 
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COMPENSATION, 

for  minerals  tmder  or  adjoining  canals,  95 — 97. 

■wlieth.er  canal  company  bound  to  purchase  un-workable  ribs, 

97—98. 
for  minerals  within  forty  yards  of  railways,  98. 
what  damages  included  in,  100 — 102. 
what  iniuries  are  proper  for  compensation,  102 — 104. 
for  minerals  within  forty  yards  of  waterworks,  104,  105. 
for  surface  damage  otherwise  than  by  subsidence,  33,  164,  261. 
for  subsidence  of  surface,  33,  261. 
whether  Uability  runs  with  the  land,  261 — 268. 
to  purchaser,  for  possible  disturbance  of  quiet  enjoyment,  428 — 

431.    See  Speclfic  Pebpoemance  ;  Qiteet  Enjoyment. 
whether  lump  sum  [or  periodical  payments]  in  the  nature  of 

rent,  or  in  the  nature  of  purchase-money,  496,  508.     Bee  In- 

JtTEiEs  SROM  Mining  ;  Ootenaitts  ;  Pueohase-Money. 

COMPULSOKT  WINDESra-irP,  commencement  of,  633,  634.    See 
Winding-up. 

CONCEALMENT.    See  Feaitd  ;  Spboieic  Pbeeoemance. 

CONCILIATION  ACT,  COUNCILS  OP,  1867, 

pro-yisions  of,  661.    See  also  Woekmen,  Statittes  eegaeding. 

CONCUREENT  LEASES, 

distinguished  from  other  leases,  454,  455. 
when  authorized  and  when  not,  455,  456. 
by  ecclesiastical  persons.    See  Leases  as  Chuech  Lauds. 
See  also  Leasing,  Expeess  Powers  of. 

CONDITIONS, 

in  mining  leases  imder  express  power  of  leasing,  459,  460. 

purpose  and  effect  of,  474,  475. 

rejection  of  inconsistent,  459,  460. 

omission  of  required,  effect  of,  460. 

unusual,  effect  of,  460. 

varieties  of,  474,  501. 

CONEIEMATION  OF  LEASES, 
of  ecclesiastical  lands,  77,  81,  82. 

of  lands  and  mines  generally,  462,   463.     See  Equitable 
Ebliep;  Leases,  &c. 

CONEIEMATION  OP  SALES  ACT,  1862, 

provisions  of,  regarding  minerals,  424,  425,  464,  465. 
practical  points  on,  425. 

CONSENTS, 

by  lord  to  copyholder,  and  vice  versa,  to  work  mines,  39,  40. 
by  patron  and  ordinary  or  commissioners  to  ecclesiastics,  to 

work  mines,  75,  76. 
by  ditto  to  ditto,  to  alienate  by  sale  or  lease,  77,  79. 

OONSIDEEATION, 

varieties  of.    See  Pueohase-Money. 

in  conveyances,  stamps  upon,  how  regulated  by,  532,  534.     See 
Stamps. 

CONTINENTAL  COAL-EEBLDS.    See  Coal-Mines. 

CONTINUANCE  OF  PAETNEESHIP.    See  Paetneeships  in 

Mines. 

CONTINUING  BEEACH.    See  Cotenant,  Breach  of;  Waivbe. 

CONTINUOUS  EASEMENTS, 

distinguished  from  intermittent,  258.   See  EASEMENTS,  MiNnsra; 
Peesceiption  Act. 
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CONTEAOTOES, 

distinguislied  from  workmen,  654,  655. 

workmen  even  may  become,  656.    See  Wokkmen;  Woekiten's 

Contracts. 
ciyil  liability  of.    See  Oiytl  Liability. 

CONTEAOTS, 

for  lease.    See  SPEcrFic  PEBFOEMAifCE. 
for  sale.    See  Specepic  PEREOKMAifCE. 
by  agents.    See  Feaitds,  Statute  of. 

CONTEAOTS  BY  OE  WITH  EAILWAT  COMPANIES.    See 
Undxte  Peefeebm-ces;  Thkough  Teaffic;  Eailwat  Oom- 

MTSSIOlfEES. 

CONTEAOTS,— TEUCK  ACT,  1831, 

for  "stoppages,"  construction  of,  659,  660.     See  Woekmen; 
Woekmen's  Oonteacts;  WoEBaiEH',  Statutes  eegaeddstg. 

CONTEAOTS  WITH  MASTEE  MINEES, 

question  of  contract  or  no  contract,  70Y,  708. 
conditions  of  contract,  compliance  with,  708. 
what  conditions  not  implied,  708,  709. 
benefit  of  contract,  acceptance  of,  effect  of,  709. 
damages,  measure  of,  for  breach,  of,  709 — 713. 
effect  of  subsequent  variations  in  contract,  710 — 712. 
damages  theoretically  measured,  712,  713. 
pleading  contract,  effect  of  variation  in,  formerly  and  at  pre- 
sent, 713,  714. 
See  also  Contracts  ;  Contracts  with  Workmen  ;  Damages. 

CONTEAOTS  WITH  WOEKMEN, 

abandonment  of,  by  workmen,  662 — 665. 

workmen  refusing  to  fulfil,  662 — 665. 

when  within  the  statutes  relating  to  master  and  servant,  662 — 

665.     See  also  Workmen's  Contracts  ;    and  Workmen, 

Statutes  regarding. 
what  contracts  require  to  be  disclosed  under  38th  section  of 

Company's  Act,   1867.. .604 — 609.    See  Uberrima  Eides; 

ElDUCIART  EeLATIONS. 

CONTEIBUTOET, 

may  petition  to  wind  up  company,  633. 

his  hability  as  past  or  present  member,  636,  637,  639. 

in  case  of  cost-book  mines,  640.    See  Companies,  Mining. 

CONTEIBUTOET  NEGLIGENCE, 

in  workman,  a  defence  to  master,  651.    See  Injuries  by  Ser- 
vant ;  Civil  Liability. 

CONVENTIONAEY  TENEMENTS, 
what  are,  179,  180. 
regulation  of,  180—183.    See  also  Cornwall,  Duke  of. 

CONVEESION, 

of  mines  into  personalty,  when  an  imperative  duty  on  executor, 

373—376. 
at  what  period,  deemed  to  take  effect,  376,  377. 
when  the  duty  is  excluded,  377,  378.    See  Teansfee  by  Will. 

CONTEYANOES  OE  MINES, 

ancient  feoffment  with  livery,  367,  368. 

modern  grant,  368. 

grant  and  exception,  distinction  between,  368,  369. 

,,  distinguished  from  licence,  369. 

parcels,  need  of  accuracy  in,  370. 
stamps  upon.    See  Stamps. 
registration  of.    See  Eegisteation  of  Sales  and  Leases. 
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00-0"WOTlESHIP  IN  WOEEING  MINES, 
varieties  of,  540,  541. 

wiat  renders  co-o-smers  partners,  541 — 546. 
whether  co-owners  are  traders,  546 — 552. 
diTersities  in  user  of  land  and  mines, 

1st.  User  of  land  purely  as  such,  548. 
2nd.  Mixed  user  of  land  as  such,  548 — 550. 
3rd.  Doubtful  character  of  user,  550,  551. 
4th.  Distinct  user  of  land  not  as  such,  551,  552. 
value  of  distinction  between  trader  and  non-trader  in  mining 
co-ownerships,  552. 
jSee  also  Pabtnebships  in  Mines  ;  Companies,  Mining; 
Co-Tenants;  Partition;  Bankeitptcy;  Tbtjstee  in 
Bankruptcy. 

COPAEOBNEES, 

their  mining  rights  inter  se,  23,  24. 
devolution  of  their  shares,  24,  25. 
right  of,  to  partition,  25,  385.     See  Paetition. 
accountability  of  one  to  other,  25,  26. 

adverse  possession  by  one  against  other,  26,  21.    See  AcooirNT, 
Action  oe  ;  Adveb.se  Possession. 

COPE, 

description  of,  143. 
rating  of,  765,  766. 

COPPER  MINES, 

their  localities,  725,  726. 
production  of,  in  1875.. .743. 
rating  of,  763—774. 
See   Mineral    Statistics  ;    Eoyai  Mines  ;    Eating  of 
Mines. 

OOPEOLITES, 

a  mineral,  4.     See  also  Eating  oe  Mines. 

COPYHOLD  LANDS, 

mines  within  or  under,  34 — 69. 

ancient  freeholds  of  manor,  mines  under,  35. 
copyhold  and  customaryhold  lands,  mines  under,  37 — 49. 
property  is  in  lord,  possession  in  tenant,  37,  38. 
growth  of  law  from  uncertainty  tc  certainty,  38 — 40. 
neither  lord  nor  tenant  can  work  mines  alone, 
without  consent  of  other,  39,  40. 
or  except  by  special  customs,  40,  41. 
stranger  cannot  work,  41. 
severed  minerals  belong  to  lord,  41,  42. 
huge  stones  may  be  removed  by  copyholder,  48. 
limited  rights  of  copyholder  under  special  custom, 

48,  49.     See  also  Speciai  CUSTOMS  OF  Manoe. 
general  rSsumS  of  law  in  Eardley  v.  Qranville  {Lord), 
46—48. 
waste  lands  and  commons,   mines  under,    50,    58.     See 

Waste  Lands  ;  Commons. 
enclosed   lands,   mines    under,    58 — 64.      See  Enclosed 

Lands. 
enfranehised    lands,    mines    under,    64 — 69.       See   En- 
FEANCHISED   LANDS.      See   olso   Manoes;    Eeputed 

MJUfOES. 

CORNWALL,  CUSTOMS  OP, 
origin  of,  146,  147. 
charter  (1215)  of  King  John,  147. 
charters  of  King  Edward  I.  (33  Edw.  1),  147. 
charter  of  King  Edward  IH.  (11  Edw.  3),  147. 
vigorous  growth  of,  147,  148. 
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COENWAJLL,  CUSTOMS  OP continued. 

Tinion  of  two  parliaments  (Cornwall  and  Devon),  148. 
Stannary  Parliament,  constitution  of ,  148. 

,,  declaration  of  customs  by,  149. 

customary  rights,  particiilar  enumeration  of, 

1.  Eight  to  work,  149. 

2.  Bight  to  tin-bound,  149. 

3.  Acquisition  of  tin-bound,  149,  150. 

4.  Mode  of  resisting  such  acquisition,  150,  156. 

5.  Tin-bound  is  personal  property,  150. 

6.  Forfeiture  and  re-aoquisition  of  tin-bound,  150. 
1.  Annual  renewal  of  tin-bound,  150,  151. 

8.  Effect  of  possession  for  a  year  and  a  day,  151. 

9.  Demise  of  tin-bound,  subject  to  farm-tin  and  toll- 

tin,  151. 

10.  Partnership  in  tin-boxmd,  regulation  of,  151,  152. 

11.  Exemption  of  tinners  from  taxes,  &o.,  152. 

12.  Torts  and  misdemeanors  to  tin-bounds,  153. 

13.  Eight  to  watercourse,  and  extent  of  same,  153,  154. 

14.  Eight  to  course  of  adits,  154. 

15.  Eights  in  artificial  watercourses,  154,  155. 
ejectment  lies  for  dispossession  from  tin-bound,  157. 
necessity  of  continuous  actual  working  of  tin-bound,  157,  158. 
question  whether  title  to  tin-bound  is  custom  or  prescription, 

158. 
limited  extent  of  tin-bounds,  169. 
acquisition  of  new  tin-bounds,  159. 
Duchy  of  Cornwall  records  are  evidence  in  se,  392,  393. 

See  also  Dbvobt,  Customs  of  ;  Stamb-aet  Ootirts. 

COENWALL    (DUCHY)    MANAaEMBNT    ACT,    1863.      See 
Duchy  Labbs,  Management  of. 

COENWADL,  DUKE  OF, 

his  estate  is  subject  to  mining  customs,  175,  181.     See  Cokn- 

WAXL,  Customs  oe. 
his  title,  character  of,  in  se,  175 — 179. 
The  Prince's  case,  175 — 177. 
The  Sutton  Poole  case,  177,  178. 
St.  Aulyn's  case,  178,  179. 
his  title,  in  relation  to  his  tenants,  179 — 183. 
list  of  "  assessionable  manors,"  179. 
nature  of  "  conventionary  tenements,"  179,  180. 
uncertainty  of  conventionary  tenure  removed,  180 — 183. 
reservation  of  mines  and  minerals  to  the  Duke,  181 — 183. 
incidental  mining  rights,  182. 
compensation  bemg  paid,  182,  183. 
Cornwall  Submarine  Mines  Act  (1858),  183,  184. 
reserves  mines  under  sea-shore  to  Duke,  183. 
reserves  mines  under  sea-bed,  together  with  incidental 

mining  rights  over  sea-shore,  to  Crown,  183,  184. 
provides  for  settling  future  disputes  between  Duke  and 

Crown,  184. 
extends  to  entire  sea-shore  of  Cornwall,  184. 
limitation  of  actions  by  and  against  the  Duke,  184—186. 
question,  whether  Duke  bound  by  statute  not  specially  men- 
tioning him,  186. 
question,  whether  Duke  would  be  ador  in  any  litigation,  186, 
187.    See  also  DucHY  Lands,  Maijagement  of;  Coenwaix, 
Mines  in  ;  Stannaet  Cottrts,  Peoceduke  of. 

COENWALL,  MINES  IN, 

tin-mines  subject  to  customs,  146—148. 

rights  of  Crown  in.    See  Coukwaij.,  Customs  of. 

other  mines  not  so  subject,  146—148. 
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CORNWALL,  SUBMARINE  MINES  ACT,  1858.  See  Coenwall, 

DtTKB  OF. 

COEONEES'  INQUESTS.    See  Inqitests,  Coeoneks'. 

COEPOEATIONS, 

leases  by  ecclesiastical.    See  Leases  op  Church  Lands  and 

Mines. 
sales  by  ecclesiastical.     See  Sales  of  Church  Lands  ajstd 

Mines. 
sales  and  leases  by  eleemosynary.    jSee  Charity  Lands,  Mines 

UNDER. 

sales  and  leases  by  mimicipal.    See  Municipal  Lands,  Mines 

UNDFR. 

COST-BOOK  SYSTEM.    See  Companies,  Mining;  Paetneeshipb 
in  Mines  ;  WiNDiNa  up. 

CO-TENANTS, 

rights  and  remedies  against  each,  other,  23. 
rights  in  respect  of  common  shaft,  23,  24. 
shares  devolve  as  real  estate,  24. 

unless  converted  into  personal  estate,  25. 
not  waste  if  one  co-tenant  alone  -works,  25,  26. 
entitled  to  partition,  even  in  case  of  mining  licence,  25,  385. 
adverse  possession  by  one  co-tenant  against  the  others,  26. 
■when  such  adverse  possession  excluded,  26,  27. 
See  also  Coparceners  ;  Partition. 

COUNTEEPAETS, 

of  leases,  execution  of,  443 — 447. 
stamps  on,  535. 

COUNTY  OOUET,  JUEISDICTION  OF, 
what  matters  -within,  350,  435. 
under  Employers  and  Workmen  Act,  1875.. .665.     See  Eeme- 

DiES ;  Emplo-jees  and  Workmen  Act,  1875 ;  Workmen  ; 

Workmen's  Contracts. 

COUNTY  EATE, 

mines  liable  to,  774,  782.    See  Eating  of  Mines  ;  Eating  of 
Quarries. 
COURT  OE  VIOE-WAEDEN.    See  Stannary  Oouets. 

COUET  EOLLS, 

how  far  evidence,   and  for  and   against  whom,   392.     See 
Evidence. 

COVENANT,  ACTION  OP, 
for  what  it  lies,  331. 
distinguished  from  assumpsit,  331. 
time  for  bringing,  350,  351. 

See  Eemedies. 

COVENANT,  BEEACH  OE, 
occasions  a  forfeiture,  486. 
may  be  waived,  486,  487. 
no  waiver,  if  continuing,  487. 
See  Forfeiture  of  Leases  ;  Waiver. 

COVENANT  NOT  TO  ASSIGN, 
a  usual  covenant,  477. 
-with  whom  to  be  renewed,  477,  478. 
runs  -with  the  land,  478. 

COVENANT  TO  INDEMNIFY, 
continuance  of,  507. 
runs  with  land,  507,  508. 

as  between  trustees  for  company  and  company,  qucere,  527,  528. 
See  Covenants. 
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COYIINANT  TO  EENEW, 

specifically  performed,  526,  527.    See  OovDNANTS ;  Renewal. 

COYENANT  TO  SETTLE, 

minerals  subject  to,  may  be  comprised  in  leasing  power,  452. 

OOYENAJSTT  TO  WOEK, 

construction  of,  and  decisions  upon,  478 — 482. 

when  impossibility  an  excuse  from,  and  when  not,  492 — 494, 

495,  496. 
when  inevitable  accident  is  no  excuse  from,  496,  497. 
when  duty  to  commence  work  forthwith,  497. 
what  is  a  due  performance  of,  497,  498. 

See  also  Covenaitts  ;  Equitable  Belief  ;  Leases,  &c. 

COYENANTS, 

in  mining  leases,  473,  474. 

how  construed,  474. 

under  powers,  459,  460. 

usual  covenants,  meaning  of,  460,  474,  477. 

unusual,  effect  of,  460. 

how  inserted  in  leases  under  powers,  473,  474. 

what  are  impKed,  and  from  what  words,  474,  501. 

by  lessor,  for  quiet  enjoyment,  &c.,  475. 

remedy  on,  instances  of,  475,  476. 

breach  of  covenant,  difSculty  of  establishing,  476,  477. 

regarding  mode  of  working.     See  Oovenaitt  to  Woek. 

when  they  run  with  the  land  in  leases,  and  when  not,  498,  499. 

when  they  run  with  the  land  in  licences,  and  when  not,  519. 

See  also  OoMPENSATioiir ;  LsjUEiEs  EEGM  Mfomsra. 
regarding  indemnity.     See  Oovenaht  to  Ltoemniet. 
joint  and  several,  when,  499 — 500. 
when  independent,  500,  501. 
precedent,  483,  484. 

for  renewal,  specific  performance,  of ,  526,  527. 
other  covenants  usual  in  mining  leases,  477. 

CREDIT  OF  MINE,  PLEDGING,    te  Agents,  Mining;  Paet- 

NEESHIPS  rU  MlNBS. 

CEEDITOES,  AGREEMENTS  TO  EXCLUDE, 
effect  of,  587,  588. 

CREDITOES  UNDER  COMPOSITION  DEED, 
are  not  partners,  556,  557. 

ORIMESTAL  OFFENCES  RELATING  TO  MEfiTES, 
larceny  of  ore,  and  attempt,  668,  669. 
arson  of  mine,  and  attempt,  669. 
riotous  offences — 

demolition  of  engines,  &c.,  669. 

damage  to  engines,  &o.,  669,  670. 
drowning  mines,  670,  671. 
destroying  engines,  671,  672. 
under  Mines  Regulation  Acts,  672,  674,  701. 
under  Masters  and  Workmen  Molestation  Act,  1871.  ..667. 
See  aZsoWOEKMEN,  STATUTES  EEGAEDING;  LaKCENT;  AeSON; 

&c.  &e. 

CROWN  GRANT, 

construction  of,  173,  174. 

CROWN  LANDS  AND  MINBS, 

1st.    Public  crown  lands  and  mines,  what  are,  187,188. 
2nd.  Private  crown  lands  and  mines,  what  are,  190,  191. 
See  Ceown  Lands,  Management  of. 


GE^'ERAL    INDEX.  975 

OEOWN  LANDS,  MANAGEMENT  OP, 
1st.    Public  cro-wn  lands,  187 — 190. 

restraints  on.  alienation  of,  187,  188. 
mineral  provisions  of  48  Geo.  3,  c.  73. ..188. 
mineral  provisions  of  10  Geo.  4,  c.  50  (Priacipal  Act), 
188,  189. 
management  ia  Woods  and  Forests  Commissioners, 
188. 
subject  to  control  of  Treasury,  188,  189. 
rent  and  royalties  to  be  taken  on  mimng  leases,  189. 
mineral  provisions  of  Crown  Lands  Act  (1866),  189, 190. 
income  from  mines  bow  distributed,  189. 
incidental  mining  rigbtsover  foresiore  and  lands 
adjacent,  189,  190. 
mineral  provisions  of  Crown  Lands  Act  (1873),  190. 
leases  not  to  exceed  63  (sixty-tbree)  years,  190. 
rents,  royalties,  covenants,  &c.  in  leases,  190. 
2nd.  Private  crown  lands,  190,  191. 
definition  of,  190,  191. 
full  powers  of  alienation,  191. 
3rd.  Ducby  of  Cornwall  lands. 

See  Duchy  Lamds,  Mait agement  of. 

CEOWN  PEOPEETT, 

subject  to  Stamp  Act,  170. ..530. 

OUETESY  TENANT, 

may  work  open  mines,  18. 

CUSTOM, 

distinguisbed  from  prescription,  387,  388. 

bow  establisbed,  388. 

bow  disproved,  388. 

wben  custom  of  one  manor  is  and  wben  it  is  not  evidence  of 

custom  in  another,  388,  390. 
documentary  evidence  may  exclude  custom,  390,  391. 
may  vary  witb  respect  to  difierent  minerals,  393. 
bearsay  and  general  reputation,  bow  far  evidence  of,  391, 

392,  394. 
court-rolls,  bow  far  evidence  of,  392. 
Ducby  of  Cornwall  records  prove,  392,  393. 
Bisbopric  of  Durbam  rolls,  393. 
requisities  to  a  vaUd  custom,  394,  395. 
if  custom  uncertain  or  unreasonable,  effect,  272,  273. 
ancient  mode  of  proving  a  custom,  395,  396. 
ancient  m^ode  of  disproving  same,  396. 
present  modes  of  proof  and  disproof,  396,  397. 
as  to  mines  in  copybold  lands,  42 — ^58. 

See  Speoiai  Customs  oe  MLan-qe. 
may  confer  easements  and  profits,  396,  397. 
may  affect  rating  of  mines,  781. 

fifeePEEsoBiPTiosr;  PebsceiptionAct;  Basemestts,  Mining; 
Profits  a  pebndeb  ;  Eating  of  Mines  ;  Customs,  &c. 

CUSTOMAEY-HOLD  lands.    See  Copyhold  Lands. 

CUSTOMS  OP  PAETIOULAE  MINING  DISTEICTS. 
SeeDEEBYSHiEE,  Customs  of;  Coenwail,  Customs  of;  Devon, 
Customs  oe;  Foeest  of  Dean,  Customs  of;  Locai  Customs; 
and  see  Appendix  II. ;  see  also  Custom. 


DAMAGE,  CONTINUING, 

wben  no  subsequent  second  action  for,  294,  295. 
semble,  sbould  be  included  in  original  action,  295. 
no  action  for,  against  person  baving  no  privity  witb  tbe  original 
trespasser,  295,  296. 
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DAMAGE,  WILFUL, 

to  engines,  &c.  of  mine,  669,  672.    See  Oeiminal  Oppences. 

DAMAGES, 

what  damages  are  fit  subjects  of  compensation,  102 — 104. 
for  working  out  of  bounds,  312 — 318. 
1st.  In  cases  of  fraud,  312. 

even  remote  damages  recoverable,  314. 
2nd.  In  cases  of  simple  mistake,  312,  313. 

where  mistake  arises  from  a  difficulty  of  title,  313,  344. 
liability  for,  binds  successors,  executors,  &c.,  314,  316. 
inspection,  rigbt  of,  at  law  and  in  equity,  315 — 318. 
for  breaci  of  contract  with  master-miners,  709 — 713.     See 

CONTEACTS  WITH  MASTEE-MINEES. 

for  breacb  of  workmen's  contracts,  662,  663.     See  Woekmen's 

CONTEACTS. 

in  addition  to  or  in  substitution  for  injunction,  322,  323,  338, 

339,  342. 
in  lieu  of  specific  performance,  526. 

DAMAGES  FOR  DEATH, 

resulting  from  negligence,  liability  of  master,  645,  646. 
valuation  of  life,  646. 

in  case  of  fellow-servant,  exemption  from  liability  in  general, 
647. 
no  exemption  in  exceptional  cases,  647,  648. 
contributory  negUgenoe,  a  defence  to  masters,  651. 
See  OrvTL  Liability;  Negligeitce,  &c. 

DATE, 

stamping  deeds  after,  531,  536. 

DEAN,  FOEEST   OF.    See  Foeest  of  Deaw,  Mines  in,  and 
FoEEST  OF  Dean,  Customs  of. 

DEANS, 

leases  by,  76 — 87.    See  Leases  of  Chtjech  Lands. 

DECLARATION  OF  EIGHTS, 

cases  in  whicb  this  remedy  available,  349,  350.    See  Eemedies. 

DEED, 

wben  necessary  to  lease,  356. 
wben  necessary  to  license,  357 — 360. 

DELAY, 

defeats  rigbts,  unless  excused,  307,  308,  526,  580—586. 

DELECTUS  PBESON^, 

in  partnership,  meaning  of,  625. 
in  partnership,  consequences  of,  625,  626. 
to  what  extent  modified  or  excluded,  626,  627. 
See  Paetneeships  in  Mines. 

DEMOLITION,  EIOTOUS, 

of  engines,  &c.  of  mine,  669.     See  Ceiminal  Ofences. 

DEPOSITIONS, 

how  far  evidence  in  another  action,  388.    See  Evidence. 

DEPEECIATION  OF  PLANT, 

how  calculated  in  rating  mines,  755 — 757.     See  AlLOWANCES 
IN  Eating;  Mining  Plant,  Eating  of,  &c. 

DEEBYSHIEE,  CUSTOMS  OF, 
origin  of,  138,  139. 
localities  of,  139,  140. 

statutory  definition  of,  140 — 144.     And  as  to  High  Peak,  see  also 
Appendix  II. 
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DERBYSHIEE,  CUSTOMS  0¥— continued.. 

first  discoverer,  rigMs  of,  to  t-wo  meers  and  one  quarter  meer, 

141. 
incidental  rigMs  of  way,  141,  142. 
necessity  of  possession  and  effective  -working,  142,  143. 
office  of  barmaster  and  its  duties,  143,  144. 
barmote  court,  actions  in,  144. 
and  times  for  bolding,  144. 
customs  relate  to  lead-mines  only,  141,  144,  145. 
question  whetlier  lease  excludes  customary  rigbts,  145. 

DEEBTSHIRE,  MINES  IN, 

ancient  rigbts  of  crown  in,  138,  139. 

concession  of  tbese  rigbts  in  lead-mines  to  tbe  people,  139. 

duties  stUl  payable  to  crown,  143. 

DESCENT, 

transfer  of  mines  by,  380 — 387.    See  Tbansper  by  Opeeation 
OF  Law. 

DESTRUCTION,  WTLEUL, 

of  engines,  &c.  of  mine,  671,  672.    See  Criminal  Oppences. 
of  special  rules  in  mine,  688,  699.    See  Mines,  Eegxtlation  of. 

DEVISE, 

transfer  of  mines  by,  370 — 379.    See  Teansfee  by  Will. 

DEVON,  CUSTOMS  OE, 

general  customs,  156.    See  also  Coenwall,  Customs  of. 
peculiar  customs, 

(1.)  Tin-bound  is  real  estate,  156, 

(2.)  No  toLL-tia  payable,  157. 

DEVON,  MINES  IN.    See  Devon,  Customs  op. 

DIEECTOES, 

appointment  of,  565. 

powers  of,  565. 

personal  liability  of,  565,  566. 

exoneration  of,  from  liability,  566,  577. 

contracts  to  be  disclosed  or  not  under  section  38  of  Companies 

Act,  1867.. .604r— 609. 
cannot  sell  for  more  tban  tbey  bougbt,  609. 

feUsEEEiMA  Pides;  Elduciaey  Eelations;  Companies, 
Mining. 

DISABLING  STATUTES  (CHUECH  LANDS), 
enumeration  of,  78. 
general  eflect  of,  78 — 81. 
particular  restrictions  under,  81 — 87. 
See  also  Leases  of  Chuech  Lands;  Church  Lands,  Mines 

UNDEE. 

DISSOLUTION  OF  COMPANY.    See  Windinu-up. 

DISSOLUTION   OE   PAETNEESHIP.     See  Partnerships  in 
Mines. 

DISTEESS, 

remedy  by,  with  respect  to  mines,  extent  of,  510. 

DISTEICT  BATE.    See  General  District  Eate. 

DOOUMENTAEY  EVIDENCE  OF  TITLE, 
to  mines  as  a  several  inheritance,  28. 
of  lord,  to  mining  rights,  55 — 58. 
See  Special  Customs  of  Manor. 

DOCUMENTS  OF  PAETNEESHIP, 
property  in,  588. 
B.  3   E 
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DOEMANT  PAETNEE, 

Ms  liability  to  third  persons,  553. 
exemption  from  liability,  553—555. 

DOWEBSS, 

may  -work  open  mines,  18,  19. 
entitled  to  dower  out  of  wbat  mines,  380,  381. 
necessity  for,  and  mode  of,  assignment  of  dower,  18, 19,  381,  382. 
time  for,  and  efEect  of,  assignment,  380. 
remedies  for  excessive  or  defective  assignment,  382 — 384. 
remedy  against  frandulent  assignment,  384. 
valuation  of  dower  interest,  382. 

improvements  and  expenditure,  bow  far  to  be  considered,  382 — 
_  384. 

licences  to  work  mines  liable  to  dower,  384. 
See  Teanseeb  by  Operation  of  Law. 

DRAINAGE  EATB, 

of  mines,  wben  to  be  deducted,  758.    See  EATING  of  Mikes; 
Eating  of  Quabiiies. 

DEIETS, 

rigbt  to  use  in  conterminuous  mineral  properties,  218 — 220. 
Bee  Way,  Eights  of. 

DEOWNDSTG  MESHES,  670,  671.    See  CniMraAi  Offences. 

DUOHT  LANDS, 

origin  of  name,  146,  147. 
enumeration  of,  179,  180. 
records  of  Ducky,  are  evidence  in  se,  393. 
See  also  Coenwall,  Duke  of;  Evidence. 

DUOHY  LANDS,  MANAGEMENT  OF, 
provisions  of  earlier  statutes,  192. 

mineral  provisions  of  Ducky  of  Cornwall  Act,  1844.. .192. 
mineral  provisions  of  Ducky  of  Cornwall  Management  Act,  1863, 
192,  193.  • 
leases  not  to  exceed  31  (tkirty-one)  years,  193. 
persons  to  exercise  leasing  powers,  wkere  a   duke  and 
wkere  no  duke,  193. 

DUPLICATES  OF  LEASES, 
stamps  on,  535. 

DUEHAM,  BISHOPEIO  OF, 

copy  roll-book  is  evidence,  393.    See  Evidence. 

DUTIES.    /See  Tonnage  Eents;  Stamps. 

DUTIES  OF  PAETNEES.    See  Paetneeships  in  Mines. 


EASEMENTS,  MINING, 

implied  necessary  surface-rigkts,  31,  207. 
express  larger  surface-rigkts,  31^ — 33,  208. 

See  also  Watbe,  Eights  of;  Way,  Eights  of. 
question,  wketker  in  exception,  appearing  easements  are  not 

ratker  remnants  of  tke  old  dominvmn,  221 — 224. 
acquisition  of,  by  common  law,  248,  229. 
fiction  of  lost  grant,  249. 

acquisition  of,  under  Prescription  Act  (2  &  3  WHl.  4,  c.  7l\ 
249,  250. 
20  years'  and  40  years'  enioyment,  efEect  of,  260. 
enjoyment,  kow  reckoned,  250. 

kow  interrupted,  250. 
must  be  "as  of  rigkt,"  250. 


GENERAL    INDEX.  979 

EASEMENTS,  MINING— co-y^^wmed. 

aUowanoe  in  case  of  disability,  250. 

special  proYisioa  in  cases  of  certain  tenancies,  250, 
general  effect  of  the  Prescription  Act,  250,  251. 
what  is  not  an  easement,  but  a  licence  only,  251,  252. 
a  mere  intermission  of  the  user,  no  abandonment  of  the  right,  252. 
a  parol  licence,  effect  of,  252. 
payment  of  rent,  effect  of,  252. 
what  is  an  effective  interruption  of  acquisition,  253. 
how  an  interruption  may  be  defeated,  253. 
interruption  must  be  effected  in  a  reasonable  manner,  254. 
circumstances  preventing  acquisition  of  easement,  253,  254. 
any  legal  (or  other)  impossibility  of  grant,  defeats  acquisition, 

255—257. 
release  and  abandonment  of,  257,  258. 
cesser  of,  upon  cesser  of  purpose  of  grant,  259. 
See  also  PeescriptION. 

EASEMENTS,  SPECIAL.  See  Support;  Subsideitce;  Water, 
Eights  of;  Way,  Eights  of;  IiftrNUATiON  of  Mine; 
Barriers. 

ECCLESIASTICAL  COMMISSIONEES, 
their  control  of  church  leases,  85. 
general  discretion  as  to  condition  of  mining  leases,  86. 
See  Leases  of  Church  Lands  and  Mines  under. 

ECCLESIASTICAL  COEPOEATIONS,  aggregate  and  sole, 
estates  of,  in  church  lands,  70,  71. 
true  nature  of  such  estates,  73,  74. 
waste  by,  restrained,  71- — 76.     See  also  Waste. 
what  mmeral  workings  lawful  and  what  unlawful,  75,  76. 
powers  of  alienation  by  corporations  aggregate  at  common  law, 

77. 
consents  necessary  to  alienations  by  corporations  sole,  77. 
powers  of  leasing  as  regulated  by  statute,  77. 
See  Enabling  Statutes;   Disabling  Statutes;  Leases 
OF  Church  Lands  and  Mines  ;  Church  Lands,  Mines 

UNDER. 

EJECTMENT, 

action  of,  with  respect  to  mines, 

(a)  being  open'mines,  332,  333. 

(b)  beiag  unopened  mines,  333. 
recovery  of  mesne  profits,  333. 

lies  for  licencee,  333,  334.     See  Eemedies. 
may  be  stayed,  on  terms,  487,  488. 
See  Equitable  Belief. 

ELEGIT,  TENANT  BY, 
cannot  open  mines,  20. 

ELEGIT,  WEIT  OF, 

for  seizure  of  mines,  335.     See  Eemedies. 

EMPLOYEES  AND  WOEKMEN  ACT,  1875, 
provisions  of,  665,  666. 
jurisdiction  of  county  court,  665. 
summary  civil  jurisdiction,  665. 
rules  under,  August,  1877. ..665. 
decision  upon,  666. 
See  also  Workmen. 

EMPTY  SPACE  IN  EXHAUSTED  MINE, 
j)roperty  of,  in  whom  vested, 
in  case  of  freeholds,  47. 
in  case  of  copyholds,  47,  48. 
3  E  2 
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ENABLINa  STATUTES  (CHUECH  LANDS), 
emimeration  of,  78. 
general  effects  of,  78—81. 
particular  reqtiisites  under,  81 — 87. 
Bee  also  Leases  of  Ohuech  Lands  ;  Ohuech  Ladtos,  Mutes 
trarDEE. 

ENCLOSED  LANDS  OP  MANTOE,  MINES  UNDEE,  58—64. 

general  provisions  of  Inolosure  Acts,  58,  59. 

saving  clause  in  same  acts,  constmotion  of,  59. 

particular  -words  in  same  acts,  construction  of,  59,  60. 

special  inclosure  acts,  jirovisions  of,  60,  61. 

emimeration  of  general  inclosure  acts,  61. 

"provisional  order  "  for  inclosure  and  subsequent  act  enforcing 
same,  61. 

mining  provisions  of  8  &  9  Vict.  c.  118. ..61,  62. 
of  22  &  23  Vict.  0.  43.. .62. 

assents  requisite  to  inclosure,  62. 

compensation  for  surface-damage,  62. 

mining  provisions  of  Commons  Eegulation  Act,  1876,  and  pro- 
cedure thereunder,  62 — 64. 

ENFEANCHISED    LANDS    OF  MANOE,   MINES  UNDEE, 
64—69. 
minerals  in  cases  of  common  lav  enfrancMsement,  64. 
express  exception  of,  to  loi-d  necessary,  65. 
reservation  to  lord  of  express  rights  of  working,  65,  66. 
infrequency  of  common  law  enfranchisements,  66. 
minerals  in  cases  of  statutory  enfranchisement,  66. 
by  agreement  under  4  &  5  Vict.  c.  35. ..66. 
by  compulsion  under  Copyhold  Acts,  1852,  1858. ..66,  67. 
mineral  provisions  of  Copyhold  Act,  1841. ..67,  68. 

_  „  Copyhold  Acts,  1852,  1858.. .67,  68. 

extension  of  general  Copyhold  Acts  to  universities,  68. 
enfranchisement  under  Lands  Clauses  Act,  184 5... 68,  69. 

ENFEANCmSEMENT  OF  CHUECH  LANDS  AND  MINES 
UNDEE,  88. 

ENGINES, 

removal  of.    See  Mistng  Plawt,  Tbabtsfer  of. 

riotous  demolition  of,  669. 

damage,  wilful,  to,  671,  672.    8ee  Ceiminal  Offences. 

ENGLISH  OEOWN,  MINING  EIGHTS  OF, 

analogy  of,  to  Eoman  Imperial  mining  rights,  117,  118. 
diversity  as  regards  the  baser  mineral  substances,  118. 
instances  of  similarity  as  regards  even  the  last-mentioned 

minerals,  118. 
traces  of  more  extensive  mining  rights  iu  ancient  times,  118, 

119. 
abridgment  of  crown's  ancient  mining  rights  in  1568. ..119. 
existing  mining  rights,  detailed  statement  of,  120 — 174. 
(1.)  Eoyal  mines  in  England,  120—133. 
in  Scotland,  133,  134. 
in  Ireland,  134. 

in  Dominions  abroad,  134 — 138. 
See  Eoyal  Mines. 
(2.)  Lead  mines  in  Derbyshire  (certain  parts),  138 — 145. 

See  Deebyshieb,  Mines  in. 
(3.)  Tin  mines  in  Cornwall  and  Devon,  146 — 160. 

See  CoENWALL,  MiNES  IN ;  Devon,  Mes-es  is. 
(4.)  Coal,  iron  and  other  mines  in  Forest  of  Dean,  &e.,  160 — 
165. 
See  FoEEST  OF  Dean,  Mines  in. 
(5.)  Mines  in  waste  lands  of  Wales,  165 — 168. 

See  Wales,  Waste  Lands  of, — Mines  in. 
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ENGLISH  CEOWN,  MINING  EIGHTS  OF— continued. 
(6.)  Minos  in  Isle- of  Man,  168—170. 

See  Man,  Isle  of, — Mines  in. 
(7.)  Mines  under  sea-shore  and  sea-bed,  170 — 17-^. 

See  Sba-Shoee,  Mines  undeb;  Sea-Bed,  Mines 

■DNDEE. 

general  management  of  mineral  estates  of  Crown,  187 — 192. 

See  Ceown  Lands  ;  Leases  oe  Oeown  Lands  ;  OoENTrALL, 
Dtjkb  of. 
the  statutes  of  limitation  regarding  Crown,  18'1 — 187. 

See  Limitation  of  Actions. 

ENTRY, 

right  of,  incident  to  right  to  mines,  31,  207.    See  EASEMENTS, 

Mining;  Wat,  Eights  of;  Watee,  Eights  of. 
in  ejectment,  332,  333.     See  Ee-Entey. 

EQUITABLE  EELIEE, 

none,  against  defect  or  excess  in  statutory  lease,  87,  91,  92. 

qucere,  limited  measure  of,  in  such  a  case,  92. 

none,  against  forfeiture  of  gale  after  six  months,  163. 

in  cases  of  non-compliance  with  the  Statute  of  Frauds,  366, 

367. 
against  fraudulent  assignment  of  dower,  384. 
against  fiduciary  purchases,  418 — 421. 
void  lease  in  futuro  not  relievahle,  456. 
in  what  cases  of  defect  or  excess  in  exercise  of  leasing  power, 

460—462. 
under  yarious  statutes,  462,  463. 
upon  an  ejectment,  487,  488. 
against  covenant  to  wort,  491    496. 
between  landlord  and  tenant,  528,  529. 

EQUITABLE  WASTE.    See  Waste. 

ESTOYEES, 

right  of  tenant  for  Hfe  to,  10. 
right  of  copyholder  to,  54,  55. 
right  of  ecclesiastics  to,  75. 

EVIDENCE, 

of   special  customs  of   manors.    See  Special  Customs  of 

Manoe. 
of  title  to  sea-shore  and  mines  under,   171,   172.     Sec  SeA- 

Shoee,  Mines  tjndee. 
of  extent  of  right  of  way.    See  Way,  Eights  of. 
of  extent  of  right  to  pollute  stream.   See  Pollution  of  Steeam. 
of  working  out  of  bounds,  how  obtainable,  315 — 318. 
of  contract  within  Statute  of  Frauds,  360 — 362. 
of  agency,  362. 

of  custom,  388.    See  also  Special  Customs  of  Manoe. 
of  customs  within  a  well-defined  manorial  district,  389,  390. 
documentary,  its  efficacy  against  custom,  390,  391. 
worth  of  reputation  in  proving  custom,  391. 
worth  of  hearsay,  394. 

court-rolls,  worth  of,  as  evidence,  and  for  and  against  whom,  392. 
duchy  of  Cornwall  records  good,  in  se,  392,  393. 
bishopric  of  Durham,  copy  roll-book  is  evidence,  393. 
of  custom,  what  required  in  ancient  times,  394 — 396. 
of  custom,  present  proof  or  disproof  thereof,  396,  397. 
verdict  in  former  action,  how  far  evidence,  388. 
depositions  in  former  action,  how  far  evidence,  388. 
extriasio,  how  far  available  for  interpretation  of  covenants, 

504,  505. 
deeds  may  be  stamped  after  execution,  531. 
deeds  may  be  stamped  even  at  trial,  536,  537. 
secondary  evidence  of  lost  deed,  536. 
of  usage,  as  regulating  agency,  589,  690. 
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EXCEPTION, 

distinguisliecl  from  reservation,  31. 
,,  grant,  368,  369. 

special  necessity  for  excepting  rights  of  working  on  an  enfran- 
chisement, 65. 
tow  to  be  framed,  and  where  to  he  inserted,  469. 
construction  of,  469,  470. 
8ee  EESERVATioif ;  Easements,  Mining. 

EXCLUSIVE  OE  NON-EXCLUSIVE  LICENCE.  See  Licences, 
Mining. 

EXCUSES  IN  LAW, 

proof  of  the  right  to  commit  damage  an  excuse,  278 — 283.' 
proper  working  of  mines  no  excuse,  where  no  right  to  commit 

damage,  273,  274,  300,  301,  325. 
the  act  of  God,  or  vis  major,  an  excuse,  304. 
absence  of  positive  duty  to  prevent  damage  an  excuse,  304 — 

307. 
impossibility  of  performing  covenant  to  work,  478,  479,  498. 
inevitable  accident  may  be  no  excuse,  496,  497. 

See  also  Justifications  of  Nuisances. 

EXECUTION, 

of  leases  under  powers,  formalities  to  be  observed,  450 — 460. 

See  Leasing,  Express  Powers  op. 
stamping  of  deeds  after,  531 — 536.    See  Stamps. 

EXECUTION  OEEDITOE, 

questions  between,  and  mortgagee,  as  to  mining  plant,  407,  408. 
See  Mining  Plant,  Teansfee  of. 

EXBCUTOE, 

duties  of,  with  respect  to  mines,  371 — 379.    See  Teansfee  by 

Will. 
right  of,  to  mining  machinery  and  fixtures,  403 — 405.     See 

Mining  Plant,  Transfer  of. 
liable  for  testator's  wrongful  working,  315.      See  Bounds, 

Working  out  of. 

EXPENDITUEE, 

a   ground    of   equitable   relief,    460 — 462.     See   Equitable 
Eblief. 

exteinsio  evidence, 

when  admissible  for  purposes  of  interpretation  of  words,  504, 
605. 


EAEM  Tm, 

what  it  is,  151. 
rateability  of,  766. 

EELLOW-SEEVANT.    See  Injury  by  Seetant. 

EELONY.    SeeMisDEMEANOE;  Criminal  Offences. 

eencing  pits,  &c., 

duty  of,  at  common  law,  326. 
duty  of,  by  statute,  326. 
under  Mines  Eegulation  Acts,  609,  684. 
remedy  for  neglecting  of  duty,  none  to  trespasser,  326,  327. 
remedy  to  non-trespasser,  327. 
summary  remedies,  310,  328,  689,  699,  700. 
See  Eemedies  ;  Injuries  feom  Mining  ;  Mines,  Eegula- 
tion OF. 
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FIDUCIARY  EELATIONS, 

trustee  and  cesttd  que  trust,  343,  344,  416,  417. 
partner  for  co-partners,  578^ — 586. 
position  of  tenant  for  life,  417,  418. 
directors  and  shareliolders,  603,  604. 
promoters  and  inchoate  company,  604 — 609. 
See  TJbbeeima Fides;  Diebotoes;  Paetneeships  in  Mines. 

FINES, 

ia  leases  of  miaes,  wlien  and  when  not  to  be  taken,  443 — 447. 
in  leases  under  powers,  when  and  when  not  to  he  taken,  456, 
457. 

FINES  AND  EECOVERIES  ACT, 

leases  by  tenant  in  tail,  &c.  under,  441,  442. 
by  married  women,  442 — 444. 

FIEB-CLAT, 

production  of,  in  1875...747.    See  Mineeal  Statistics. 

FIXED  PLANT.    See  Mining  Plant. 

FIXED  EENT.    See  Rents. 

FIXTURES.    See  MmiNa  Plaitt. 

FLUOR  SPAR, 

production  of,  in  1875.. .747.    See  MrNEEAi  Statistics. 

FORECLOSURE, 

cases  in  which  this  remedy  available,  349,  617. 

FOREIGN  MINES.    See  Remedies. 

FOREIGN  POSSESSIONS  OF  CROWN.    See  Enclish  Oeown. 

FOREIGN  STATES,  MINING  RIGHTS  OF, 

contracts    regarding,  specifically  performed,    435,  436.     See 

Specific  Peefoemance. 
general  similarity  of  these  laws,  inter  se,  199.  ' 

general  resemblances  to  Roman  Mining  Laws,  200,  201. 
imperial  mining  rights  of  paxticular  states,  201 — 206. 

1st  group  of  countries  (proximately  Latin),  201 — 203. 
France  (201, 202),  Belgium  (202),  Spain  (202,  203), 
Italy  (203),  Mexico  (203),  and  Brazil  r203). 
2nd  group  of  countries  (less  proxnnately  Latin),  204. 

Germany  (204),  Austria  (204). 
3rd  group  of  countries  (anti-Latin),  204,  205. 

Russia  (204,  205). 
4th  group  of  countries  (mixed),  viz.,  United  States  of 
America,  205,  206. 
Pennsylvania    (205),   California   (205),    Georgia 
(205),  New  York  (205,  206). 
See  Seignetjeial  Mining  Rights. 

FOREIGN   WATER,  NOT  OF  MINE.     See  Inundation   of 
Mines. 

FORESHORE,  MINES  UNDER.    See  Oeown  Lands,  Manage- 
ment of;  DtrcHT  Lands,  Management  of. 

FOREST  OF  DEAN,  CUSTOMS  OF, 
origin  of,  160. 

statutes  regulating,  160,  161. 
rights  of  free  miners,  160,  161. 
royalties  payable  to  Crown,  161 — 164. 
necessity  for  effective  worMng,  161. 
compensation  for  surface  damage,  161 — 164. 
no  right  of  subsidence,  164. 
case  of  successive  layers  severally  galed,  165. 
See  also  Gale;  Feee  Minees. 
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POEEST  OP  DEAN,  MINES  IN, 
aU  subject  to  ciistoms,  160. 
rights  of  Oro-vm,  &o.,  161—164. 
See  FoEEST  OF  Deak,  Otistoms  or. 

EOEFEITUEE  OE  LEASES, 
occasions  of,  486. 
consequences  of,  484,  485. 

iow  waived,  486, 487.   See  Leases,  Mining,  CoNSTurcTioN  of. 
of  shares  in  mines  generally,  574 — 576.    See  Shakes,  Pob- 
PEiTiTRE  of. 

EOEMALITIES, 

observance  of,  in  exercise  of  leasing  powers,  450.    See  Leasing, 
Express  Powees  of. 

PEANCB,  MINES  IN.    ySee  Poeeign  States,  Mining  Eights 
OF ;  MiNEEAx  Statistics. 

PEA.TJD, 

in  assigning  dower,  remedy  against,  384.     See  DoWEESS. 
in  working  mines,  312,  314.    See  Bounds,  Woeking  orT  of. 
effect  of,  m  action  for   specific  performance,  522,  523.     See 

Specific  Peefoemancb. 
in     establisMng    Joint  -  stock    companies,     604 — 609.       See 

DiEECTOES ;  Peomotees. 
between  partners,  602,  603.     See  Paetneeships  isr  Mestes. 
by  partners  retinng,  upon  creditors,  626,  627.    See  Assignee 

OF  Paetnee. 
by  workmen  on  eacb  other,  668,  669.    See  Ceiminal  Offences  ; 

Laeoent. 
by  tinners,  &c.,  153.    See  Ooenwail,  Customs  of.    See  cclso 

EemEDIES  ;   SUMMlARY  JUEISDICTIONS. 

FEAUDS,  STATUTE  OP, 

four  principal  sections  relating  to  sales  and  leases,  354. 

relation  of  the  four  sections  to  each  other,  355. 

when  agent's  authority  to  be  in  writing  and  when  not,  355 — 

357.    See  Agents. 
question  whether  licence  (especially,  mining  licence)  must  be 

in  writing,  357 — 359. 
effect  of  parol  Uoence,  359,  360.    See  Licence,  Mining. 
general  points  on  statute  of  frauds, 

signature  of  one  party  sufficient,  360. 

dmerent    writings    (connected    on    face    of   them)    read 

together,  360—362. 
signature  in  what  form  and  in  what  place,  362. 
rehef  in  equity,  against  non-compliance  with  the  statute,  366. 
grounds  of  such  rehef,  366 — 367. 

whether  shares  in  mining  partnerships  and  companies  within, 
398,  399.  See  Shaees  nsr  Mines  ;  Paetneeships  in 
Mines  ;  Companies,  Mining. 

FEEEHOLD  LANDS,  MINES  "WITHIN  AND  UNDEE,  8—33. 
(1.)  surface  and  mines  owned  by  same  owner,  7 — 27. 
varieties  of  ownerships, 

tenant  in  fee  simple,  his  mining  rights,  9. 
tenant  in  fee  tail,  his  mining  rights,  9,  10. 
tenant  in  tail  after  possibility,  his  mining  rights 

and  limits  thereto,  10. 
tenant  for  life, 

where  impeachable  for  waste,  his  mining 
rights  and  limits  thereto,  10 — 16.  See  also 
Waste;  Mines. 
where  unimpeachable  for  waste,  his  nuning 
rights  and  limits  thereto,  16 — 18.  See  also 
Equitable  Waste. 
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FREEHOLD  LANDS— continued. 

(1.)  siurfaoe  and  mines  owned  by  same  owner — coniiniied. 
varieties  of  ownerships — continued, 
jointress  tenant  for  life,  18. 
curtesy  tenant  for  life,  18. 
dowress  tenant  for  life,  18,  19.     See  also  Do'WR^ss; 

Mdtes.  • 

tenant  f  or  jrears,  19,  20. 
tenaiit  at  will,  20. 
tenant  at  suflerance,  20. 
tenant  by  elegit,  20. 
tenant-mortgagee  in  possession,  20 — 23. 

his  mining  rights,  where  security  sufficient, 
21,  22. 
where  seciirity  deficient, 
21,  22. 
Ms  liability  for  wUful  default,  21. 
whether  he  may  speculate  in  mines,  20. 
form  of  accounts  against,  23, 
co-tenants,  23 — 27. 

their  miniag  rights  against  each  other,  23. 
share  devolves  as  real  estate,  24 

unless  converted  into  personalty,  25. 
partition  between,  25. 
waste,  25,  26. 

adverse  possession  between,  26,  27. 
(2.)  where  surface  and  mines  owned  by  several  owners,  27 — 33. 
circumstances  occasioning  severance,  27,  28. 
proofs  of  several  title,  28 — 30. 
what  adverse  possession  gives  several  title,  29,  30. 
varieties  of  ownerships,   but  uniformity  of  mining 

rights,  30. 
surface,  rights  of  working,  general  and  special,  30 — 33. 
surface,  restrictions  on  working,  30. 
compensation  for  surface-damage,  33. 

FEEE  MINEE8, 

of  Dean  Forest,  definition  of,  160. 

their  rights.    See  GrAiE;  Forest  of  Dean, 
Customs  of. 

FUENACES.     See  MnfmG  Plant. 

FUTUEE  EENT, 

in  winding  up,  508 — 510,     See  Windinu  rp. 


GALE, 

right  of  free  miners  of  Forest  of  Dean  to,  160. 
royalties  payable  in  respect  of,  161,  164. 
statutory  regulations  of,  161. 
surrender  of  gale  or  part  of  gale,  161,  162. 
renewal  of  gale,  162. 

right  to  new  gale,  on  exhaustion  of  old  one,  162. 
nature  of  galee's  interest  in,  162,  163. 
no  interest  in,  before  grant  complete,  162. 
.no  relief  against  forfeiture  after  six  months,  163. 
statutory  remedies  of  galees,  163. 
crown  alone  may  grant  gales,  164. 
See  also  Foeest  oj?  De^vjt,  Customs  of;  Free  Minees. 

GENEEAL  DISTEIOT  EATE, 

as   to   mines,    781.    See  EATING   OF   Mejes;    Eating   of 

QlTABEIES. 

GEEMANT,  MINES  IN.    See  Foreign  States,  Mining  Eights 
of  :  Mii^BEAL  Statistics. 
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GOLD  IVUNES, 
localities  of,  722. 
_  production  of,  in  1875.. .747. 

See  EoTAi  Mines  ;  Mtnejui,  Statistics. 

GEANETE.    See  Mineeal  Statistics. 

GEANT  OF  MINES, 

what  rights  of  working  incidental  to,  31. 
the  tmiversal  conveyance  since  1845.. .368. 
distinguished  from  exception,  169,  368. 
distinguished  from  licence  to  mine,  369,  370. 
See  Exception;  Eeseetation. 

geatl^lN,  decebe  of, 

its  distinotions  regarding  mines,  116 
these  distinctions  generally  adopted,  116. 
See  Eoman  Law;  Foeeign  States,  Mining  Eights  of. 

GEATDTGS,  mSUFFIOIENCY  OF, 

Uahility  for,  298,  299.     See  INUNDATION  OF  Mines. 

GEEENWIOH  HOSPITAL, 
leases  of  minerals,  441, 

GEOSS  AND  EATEABLB  VALUES, 

how  distinguished  in  Eating  Act,  1874... 772,  773. 
object  of  ascertaining  gross  value,  774. 
See  Basis    of    Assessment;     Htpothetical    Yearly 
Tenancy;  Eating  of  Mines  ;  Eating  of  Quareies. 

GUAEDIANS, 

leases  by,   437,  438.     See  Leases  of  Lands  and  Mines 
Genebally. 

GUNPOWDEE, 

blasting  with.    See  Mines,  Eegulation  of. 


HABENDUM, 

its  purpose  and  contents,  470,  471. 

HEIE, 

when  entitled  to  mining  machinery  and  when  not,  402,  403. 

See  Mining  Plant,  Teansfee  of. 
of  deceased  partner,  his  rights,  577,  578.     See  Paetneeships 
IN  Mines. 
See  DowEESs. 

HIGH  PEAK.    See  Deebyshieb,  CrsTOMS  of. 

HIGH  WATEE  MARK, 

definition  of  "ordinary,"  172,  173. 

HIGHWAY  EATE, 

as  to  mines,  781,  782.    See  Eating  of  Mines;  Eating  of 

QUAEEIES. 

HIGHWAYS,    MINEEALS   WITHIN,    UNDEE,    AND    AD- 
_  JOINING, 

rights  of  surveyor  or  board,  107. 
necessity  of  special  act  to  confer  such  rights,  109. 
general  ownership  subject  to  such  rights,  109. 

HOME  OFFICE  CIEOULAE.    See  Mines,  Eegulation  of. 

HOSPITALS, 

leases  by,  441. 
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HUSBAND  AND  WIFE, 

leases  by,  at  common  law,  442. 

tinder  Statute  of  Henry  VIII.,  443. 

under  Pines  and  Eeooveries  Act,  443. 

under  Settled  Estates  Act,  443. 
mining  plant,  questions  between,  as  to,  406. 

HYPOTHETICAL  YEARLY  TENANCY, 

bases  of  assessment  of  mines,  752,  753.    See  Eating  of  Mines  ; 
Eating  of  Quarries  ;  Valuation. 


IDIOTS, 

leases,  &c.  by.    See  Lunatics. 

IMPLEMENTS,  MINING, 

property  in.    See  Mining  Plant,  Transfer  of. 
rateabiHty  of.    See  Mining  Plant,  Eating  of. 

IMPLIED  COVENANTS, 

in    leases,  give  action  of   assumpsit,  331.     See  Assumpsit, 

Action  of. 
when  or  from  what  words  raised,  501. 

IMPOSSIBILITY  OF  GEANT, 

defeats  alleged  easement,  255 — 257.    See  EASEMENTS,  Mining; 
Prescription  Act. 

IMPOSSIBILITY  OF  WOEKING, 

wben  an  excuse  in  law,  to  mining  lessees,  478,  479,  492,  493. 
wben  no  exciise,  493,  494. 
may  be  ground  of  equitable  relief,  494,  495. 
equitable  relief  may  bave  been  excluded  by  express  contract, 
495,  496. 
See  Equitable  Eblief  ;  Excuses  in  Law. 

IMPEACTICABILITY, 

cause  of  dissolution  of  partnership.    See  Partnerships  in 
Mines. 

IMPEOVEMENTS, 

in.  assigning  dower,  how  to  be  dealt  with.     See  Dowress. 
how  dealt  with,  in  rating  mines,  753,  754.     See  Eating  of 
Mines  ;  Eating  of  Quarries  ;  Valuation. 

INCAPACITY,  BY  STATUTE, 

effect  of,  in  action  for  specific  performance,  522. 

INCLOSUEE  ACTS, 

right  of  support  under.    See  Support. 

nuneral  provisions  of.   See  Enclosed  Lands  of  Manor,  Mines 

UNDER. 

INCOME  TAX, 

as  to  mines,  783,  784.    See  Eating  of  Mines;  Eating  of 
Quarries. 

INCOEPOEATION,  CBETIFIOATE  OF.    See  Certificate  of 
Incorporation. 

INDEMNITY, 

executor  continuing  mining  business  entitled  to,  372,  373.    See 

Covenant  to  indemnify. 
when  transferee  of  shares  indemnifies  transferor,  and  when 
not,  400.    See  Shares,  Transfer  of. 

INDEMNITY,  COVENANT  OF.    See  Covenant  to  Indemnify. 
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INDEPENDENT  COVENANTS, 

construction  of,  in  leases,  500,  501.    See  Covenants. 

INEANTS, 

leases  by,  444,  445,  447.    See  Leases,  &c. 

transferees  of  shares,  569,  570.    See  Shakes,  Tkansfer  of. 

being  workmen,   making   contracts,   655.      See  Woekjien's 

Contracts. 
employment  of,  being  children,  in  mines,  675,  676,  692,  693. 

See  Mines,    Eegtjlation   of;    Women,    Ohildeen   and 

ToTJNG  Persons. 

INJUNCTION, 

power  of  courts  of  law  to  issue,  335 — 337. 

Tinder  Common  Law  Procedure  Act,  1854.. .335,  336. 
under  Judicature  Acts,  1873— 1875.. .336,  337. 
issues  in  equity  against  every  continuing  wrong,  337,  338. 

.  ,,  threatened  injury,  338,  339. 

may  be  with  or  without  or  in  lieu  of  damages,  338,  339. 
issues,  when,  339 — 341. 

reasons  for  postponing  injunction  until  trial,  341,  342. 
issues  not,  if  damage  inadvertent  and  non-recurrent,  342,  343. 
form  of  order  for,  238. 
delay,  a  bar  to,  307,  308. 
practice  in  granting,  308,  309,  325. 

See  KeMEDIES;  PARTNERSHIPS  IN  MlNES. 

INJUBIA  SINE  DAMNO, 
actionable  in  se,  319. 

distinguished  from  injuria  cum  damno,  320,  351. 
entitles  to  injunction,  322,  323. 
See  Pollution  of  Streams. 

INJUEIES  EROM  MINING,  260—353. 

general  liability  for  surface  damage,  260,  261. 

varieties  of  agreement  regarding  surface-damage,  and  regarding 

compensation  for  same,  261. 
question,  whether  liability  to  pay  (or  exemption  from  paying) 
such  compensation  runs  with  the  land,  261 — 268. 
1st.  As  between  landlord  and  tenant,  261,  262. 
2nd.  As    between    fee    simple    owners  (under    common 
grantor),  262—268. 
case  of  Aapden  v.  Seddon  (in  Exchequer),  262 — 

266. 
case  of  BicJiards  v.  Harper,  and  other  cases,  266, 
267. 
distinction  between  past  and  present  workings  as  to  damage, 

268. 
distinction  between  foreseen  and  unforeseen  damage,  268,  n. 
varieties  of  mining  injuries, 

1.  Injuiy  to  support, — vei'tical  {i.e.,  subjacent)  and  lateral 

{i.e.,  adjacent).     See  Support. 

2.  Inundations    and   barrier-trespasses.      See  INUNDATION 

OF  Mines  ;  Barrier,  Trespass  to. 

3.  Working  out  of  bounds.    iSeeBouNDS,  Working  out  OF; 

Damages. 

4.  Miscellaneous  Injuries,  318 — 328. 

(a)  Pollution  of  streams,  318—323. 

injuria  sine  damno  actionable,  318,  319,  322. 

difficulty  of  discovering  source  of  pollution,  319 — 
322. 

usual  proofs  of  pollution,  320,  321. 

usual  adverse  proofs,  and  ustial  points  of  in- 
firmity in  same,  321,  322. 

injunction  issues  against  pollution,  322,  323. 
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INJUEIES_  PROM  MmmG— continued. 
■i.  Miscellaneous  Injuries — continued. 
(b)  Nuisances  generally,  323 — 326. 
jixstifications  of,  323,  324. 
mjuiy  to  property  as  against  personal  discomfort, 

324. 
injury  must  be  sensible,  not  fanciful,  324,  325. 
precautions  against  injury  bow  far  an  exciise,  32d. 
practice  in  issuing  injunction  against,  325,  320. 
(o)  Neglecting  to  fence  pits,  326,  327. 

duty  to  fence  at  common  law,  326. 
,,  under  statutes,  326. 

no  remedy  to  trespasser  for  damage  from,  326, 

327. 
remedy  in  case  of  non-trespasser,  327. 
summary  remedies,  328 — 330. 
remedies  for  mining  injuries,  330 — 350.     See  Eemedies. 
times  for  prosecuting  remedy,  350 — 353.     See  LiMITATloif  of 
Actions. 

INJUEIES  TO  MINES, 

resulting  from  public  undertakings  liability  for,  109,  110. 
injunction  against,  110. 

express  proTision  for,  in  statutes,  in  affirmance  of  common 
law,  111. 

INJURY  BY  SERVANT, 

1st.  To  third  person  not  being  fellow-servant,  641 — 646. 
principle  of  the  UabUity  of  master,  641. 
principle  applies  to  contractor,  641,  642. 
nature  of  master's  liability,  642,  643. 
exemptions  of  master  or  contractor, 

(a)  wbere  sub-contractor,  643. 

(b)  wbere  lessee  or  licensee,  643,  644. 

wben  licence  or  sub-contract  is  no  exemption,  644,  645. 

death,  recovery  of  damages  for,  645,  646. 

valuation  of  life,  646. 
2nd.  To  felLow-servant, 

principle  of  the  exemption  of  master,  647. 

cases  in  which  master  is  liable,  647,  648. 

"  common  emplo3rment,"  meaning  of,  648. 

,,  extension  of,  648 — 650 

,,  propriety  of  phrase,  650,  651. 

contributory  negligence  in    servant    counterbalances 
negligence  in  master,  651. 

exti-eme  instance  of  master's  exemption,  651,  652. 

test  for  ascertaining  who  is  master,  652. 

application  of  test,  652. 

question,  whether  injured  person  is  or  not  a  fellow- 
servant,  652,  653. 

INaUESTS,  CORONERS', 

provisions  for,  Mines  Regulation  Acts,  683,  697. 

INSOLVENTS.    See  BANXEtrPTCY;  Bankeuptcy  Act,  1869. 

INSPECTION  OF  MINES, 
1st.  In  civil  actions, 

ordter  in  equity  for,  in  case  of  suspected  fraudulent 

workings,  315,  316. 
prima  fade  case  for,  must  be  shown,  316. 
order  at  common  law  for,  316,  317. 
under  Order  LII.,  Rule  3,  Judicature  Acts,  317,  318. 
vendor's  right  to  measure  where  purchase-money  esti- 
mated per  amount  of  mineral  gotten,  426,  427. 


990 


GENERAL   INDEX. 


INSPECTION  OP  MIKE^-continued. 
2nd.  Under  Mines  Eegulation  Acts, 

inspectors,,  appointment  and  qualifications  of,  680,  694. 

general  duties  of  inspectors,  680,  681,  694,  695. 

powers  of  inspectors,  681,  695. 

obstructing  inspector,  jDenalty  for,  681,  695. 

inspectors'  notices  to  mine-owners,  &c.,  681,  695. 

inspectors'  returns  to  Secretary  of  State,  681,  695. 

inspector  may  see,  but  not  copy,  plans  of  mine,  681, 
695. 
.     inspector's  yearly  report  to  Secretary  of  State,  681,  695. 

Home  Office  Circular  to  inspectors,  690,  691. 

daily  inspection  by  manager,  086 — 688. 
3rd.  In  leases  and  sales, 

lessor's  powers  of,  forms  of.     See  Peecedents,  Ap- 
pendix I. 

vendor's  rigM  to  measure  mineral  gotten,  when  pur- 
cbase  money  fixed  accordingly,  426,  427. 

onus  on  tenant-purchaser  to  show  that  purcbase-money 
paid,  496. 

INSTEOKE, 

working  by,  wben  permitted,  480,  481.      See  Covenant  TO 

WoEK;   OrTSTEOKE. 

INTEREST.    See  Capital  oe  Peoeits. 

INTEEMITTENT  EASEMENTS, 

distinguisbed  from  apparent  or  continuous,  258.    See  Ease- 
ments, Mining;  Peesoeiption  Act. 

INTEEEUPTION  0E_  EASEMENTS, 
wbat  is,  and  wbat  is  not,  252,  253. 
bow  to  be  effected,  254,  255. 
See  Easements,  Mining. 

INTEODUCTION  OF  PAETNEE.    See  Delectus  Peesonj3. 

INTEODUCTION,  PAETNEES'   EIGHT   OF.     See  Paetnee- 
SHiPS  IN  Mines;  Delectus  PEESONiE. 

INUNDATION  OF  MINES, 

1st.  From  natural  water  of  mine,  293 — 297. 
in  general,  no  remedy  for,  294. 

and  if  remedy,  then  can  be  only  once  pursued,  294,  295. 
easement  to  pen  back  water,  297. 
2nd.  From  foreign  water,  not  of  mine,  297 — 309. 
in  general,  a  remedy  for,  297,  298. 
reasons  for  distinction  between  natural  water  of  mine 

and  foreign  water,  299,  300. 
propriety  of  and  skill  in  working  mines  no  excuse,  300, 

301. 
injunction  against  working,  if  improper  and  if  damage 

inevitable,  301—303. 
what  excuses  from  liability,  304. 
in  general,  no  positive  duty  to  divert  foreign  water, 

304-^307. 
in  special  cases,  such  a  duty  may  arise,  307. 

See  also  Injunction;  Bakkiee,  Teespass  to. 

INVENTOEY, 
stamp  on,  535. 

lEELAND, 

royal  mines  in,  134.    See  Eoyal  Mines. 
coal  trade  of,  720.     See  CoAl  Teade. 

rating  of  mines  and  quarries  in,  776,  777.     See  Eating  of 
Mines;  Eating  of  Quaeeies. 
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lEISII  POOE  LAW  ACT, 

rating  under,  '776,  777.    See  Eating  of  Mines;  Eatino  of 

QtTAEBIES. 

lEON  OEB  MINES, 

their  localities,  727,  728. 
production  of,  in  1873.. .745,  746. 
See  MiNBEAi  Statistics. 

ISLE  OF  MAN,  MINES  IN.    See  Man,  Isle  of,— Mines  in. 

ITALY,  MINES  IN.    See  Foreign  States,  Mining  Eights  of  ; 
Mineral  Statistics. 


JOINT  AND  SEVEEAL, 

when  covenants  are,  and  when  iiot,  499,  500.    See  Covenants. 

JOINT  STOCK  COMPANIES.    See  Companies,  Mining;  Part- 
nerships IN  Mines  ;  Winding-up. 

JOINT  TENANTS, 

how  entitled  to  mines.    See  Co-Tenants. 
carrying  on  mines,  as  landowners  or  as  traders.      See  Co- 
ownerships  IN  WORKING  Mines;  Partnerships  in  Mines. 

JOINTBESS, 

right  to  work  mines,  18. 

JUSTIFICATIONS  OF  NUISANCE, 

prescription,  as  to  polluting  streams,  323,  324, 

custom,  as  to  same,  323,  324. 

that  injury  is  to  feelings  only,  and  merely  fanciful,  324. 


KAOLIN.    See  Clay. 
KEELMEN.    See  Workmen. 


LANDLOED  AND  TENANT, 

the  relation  between,  is  strictly  legal,  527,  528, 
limited  extent  of  equitable  relief,  628,  529. 

LANDS  CLAUSES  ACT,  1845,    See  Canals,  Mjnes  under  and 

ADJOINING,  &C.  &C. 

LA^fD  TAX, 

sale  of  ecclesiastical  lands  (reserving  the  minerals),  for  redemp- 
tion of,  87,  88. 

as  to  mines,  783,  784. 
See  Eating  of  Mines  ;  Eating  of  Quarries. 

LAND  TEASrSFEE  ACT,  1875, 

provisions  of,  regarding  minerals,  538,  539. 

LAECENY, 

of  minerals  at  common  law,  668. 
by  statute,  668,  669. 

LATEEAL  SUPPOET.    See  Support. 

LAYEES,  succEssm:, 

crown's  grant  of,  in  Forest  of  Dean,  165. 

working  of  generally,  479.    See  Covenant  to  work. 
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LEAD  MINES, 

tieir  localities,  723 — 723. 
production  of,  in  18'75...743,  744. 
&e  Dbebyshiee,  Mines  in;  Mineral  Statistics;  Eoyal 
Mines. 

LEASES,  OONCUEEENT.    jSfee  Concueeent  Leases. 

LEASES  IN  FUTUEO, 

distingnislied  from  otter  leases,  454. 
usually  not  authorized,  455,  456. 
when  wholly  void,  455,  456. 

LEASES  IN  POSSESSION, 

distinguished  from  other  leases,  454. 
only  class  of  leases  usually  authorized,  455,  456. 
See  Leasing,  Expeess  Powers  oe. 

LEASES  IN  EEMAINDEE, 

distinguished  from  other  leases,  454. 
usually  not  authorized,  455,  456. 
See  Leasing,  Express  Powers  op. 

LEASES  IN  EEYEESION,    See  Leases  in  Eemainder. 

LEASES  OP  LANDS  AND  MINES  GENEEALLY, 
who  may  lease,  and  for  what  estates,  437 — 447. 
fee-simple  tenants,  437. 
tenants  for  lesser  estates,  437. 
trustees,  guardians,  &c.,  437,  438. 

trustees,  guardians,  &c.  under  Leases  and  Sales  of  Settled 
Estates  Act,  1877, 

fa)  particular  leases,  approval  of,  438,  439, 
(b)  general  leasing  powers,  grant  of,  439. 
mortgagees  and  mortgagors,  440. 
copyholders,  440. 
Crown,  the.     See  Leases  oe  Crown  Lands  and  Mikes 

UNDER. 

Cornwall,  the  Duke  of.    See  Leases  op  Duchy  Lands  and 

Mines  undee. 
Greenwich  Hospital  (the  Admiralty),  441. 
church  lands.    See  Leases  oe  Church  Lands  and  Mines 

UNDER. 

charity  la,nds.    See  Leases  oe  Charity  Lands  and  Mines 

UNDER. 

mimicipal  lands.    See  Leases  OF  Municipal  Lands  and 

MINES  UNDER. 

various  statutory  powers  of  leasing, 

tenants  in  tail,  for  twenty-one  years  without  enrolment, 
441,  442. 
for  any  number  of  years  with  enrolment, 
442. 
husbands  and  wives,  as  to  wives'  lands,  442,  443,  444. 
tenants  for  life,  443,  444. 

infants,   idiots  and   lunatics, — their    guardians   and  com- 
mittees, 444 — 446. 

special  provisions  of  Lunacy  Eegulation  Act,  1853... 446. 
consent  and  other  provisions  of  Settled  Estates  Act, 
1877.. .447,  463,  464. 
power  to  lease  involves  power  to  grant  a  licence,  447.    See  also 
Leasing,  Express  Powers  op. 

LEASING,  EXPEESS  POWEES  OE, 

usually  inserted  in  settlements  and  wills,  447,  448. 

extent  of  ordinary  power,  448. 

extent  of  powers  in  precedents.  Appendix  I.,  448,  449. 
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LEASING,  EXPEESS  POWBES  O'F-^conUmied. 
utility  of  a  large  leasing  power,  449,  450. 
requisites  (formal  and  other)  to  the  valid  exercise  of,  450 — 460. 

(1)  tereditaments  comprised  in  power,  450 — 453. 

"  usually  letten,"  meaning  of,  450,  451. 

when  only  open  mines  included,  451. 

when  uuopened  mines  also  included,  451. 

what  special  liberties   of   working  mines   may  be 

granted,  452. 
when  property  covenanted  to  be  settled  is  comprised 

in  power,  452. 
copyholds  not  usually  comprised  iu  power,  453. 

(2)  the  term  authorized  by  the  power,  453,  454. 

unauthorized  term,  whether  and  by  whom  voidable, 

453,  454. 
if  less  than  authorized,  good,  454. 
if  more  than  authorized,  bad,  454. 

(3)  leases  authorized  by  the  power,  454 — 456. 

leases  in  possession  and  ia  remaiader  or  reversion, 
what  are,  and  how  distinguished  from  concurrent 
leases,  454,  455. 
leases  in  possession  only  usually  authorized,  455. 
when  surrender  of  old  lease  implied,  456. 

(4)  rack-rents  and  other  rents  authorized  by  the  power, 

456-^59. 
what  is  a  rack-rent,  456. 

when  jBnes  may  be  taken  and  when  not,  456,  457. 
"  ancient  or  accustomed  rent,"  meaning  of,  457. 
whether  rents  may  be  lumped,  457,  458. 
whether  rents  may  be  severed,  457,  458. 
separate  execution  of  separate  powers,  458. 
difficulty  of   leasing  in  one  lease  two  distinct  trust 

estates,  458,  459. 

(5)  covenants  andconditionsrequiredbythepower,  459, 462. 

what  are,  in  general  case,  459. 
variation  in  condition  of  re-entry,  459. 
rejection  of  inconsistent  conditions,  459,  460. 
effect  of  omitting  the  requisite  conditions,  460. 
effect  of  inserting  an  unusual  covenant,  460,  461. 
See  also  Leasing  Powers,  EamTABLB  Belief. 

LEASES,  MINING,  CONSTEUCTION  OP, 
lease  distinguished  from  agreement,  482. 
when  agreement  only  implied,  482. 
abandonment   clause,   when   compliance   with   covenants   a 

condition  precedent  to,  483,  484. 
proviso  for  re-entry,  qualification  of,  484. 
void  means  voidable  only,  at  option  of  lessor,  484,  485. 
application  of  rule  against  the  tenant,  485. 
appUoation  of  rule  againet  the  landlord,  485,  486. 
waiver  of  cause  of  forfeiture,  486. 
no  waiver  if  cause  continuing,  486. 
when  waiver  implied,  487. 
staying  ejectment  on  terms,  487. 
upon  what  terms  ejectment  stayed,  487,  488. 
mode  of  determining  lease,  488 — 490,  491,  492. 
distinction  between  freehold  and  leasehold  interests  as  to  mode 

of  determining  lease,  490,  491. 
excuses  from  covenant  to  work,  492. 
when  and  when  not  impossibility  of  working  excuses,  492 — 

494. 
when  impossibility  a  ground  of  relief  in  equity,  494,  495. 
when  impossibility  no  ground  of  relief  in  equity,  495,  496. 
when  inevitable  accident  is  no  excuse,  496,  497. 
where  tonnage  rent  only,  time  to  commence  working,  497. 
B.  3s 
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LEASES,  MINING,  CONSTEUCTION  0¥— continued. 
■Whsbt  is  a  due  performance  of  covenants,  497,  498. 
when  and  when  not  covenants  run  with  land,  498,  499,  507,  508. 
covenants  joint  or  several,  499,  500. 
covenants  independent,  500,  501. 
covenants  imphed,  501. 

interpretation  of  special  phrases  in  covenants,  501 — 504. 
extrinsic  evidence  to  assist  interpretation  of  covenants,  504,  505. 
royalties,  liability  to,  503 — 507. 
royalties,  calculation  of,  505 — 507. 
covenant  of  indemnity,  continuance  of,  507. 
covenant  of  indemnity  runs  with  land,  507,  508. 
covenant  to  pay  gross  sum,  whether  rent  or  puichase-money, 

508. 
future  rent  on  winding-up  of  company,  508,  509. 
power  of  distress,  extent  of,  510. 

See  also  CovEN Ants  ;  OoMPBNSATioif,  &o. 

LEASES,  MmiNG,  GENEEAL  DESCRIPTION  OP, 
parties  to,  465. 

parcels  in,  465 — 469.  '' 

necessity  of  accuracy  in,  465 — 467. 
effect  of  inaccuracy  of  plan,  467,  468. 
the  enumeration  of  liberties,  468,  469. 
exceptions  in,  469,  470. 
construction  of,  469,  470. 
habendum,  470,  471. 
reddendum,  471 — 473. 
rents,  reservation  of,  471,  472. 

when,  and  when  not,  tonnage  as  well  as  dead  rents,  471 — 473. 
when  rents  reserved,  varying  with  eacTi  class  of  mineral,  473. 
covenants,  473,  474. 

what  are  implied,  and  from,  what  words,  473,  474. 
what  are  usual,  474. 
conditions  and  provisoes,  474,  475. 
lessor's  covenant  for  quiet  enjoyment,  475 — 477. 
propriety  of  taking,  475. 
instances  of  remedy  upon,  475,  476. 
difficulty  of  proving  breach  of,  476,  477. 
general  covenants  and  provisoes,  477. 
covenant  not  to  assign,  477. 

with  whom  to  be  entered  into,  477,  478. 
runs  with  land,  478. 
covenant  as  to  mode  of  working,  478. 

where  impossibility  to' work,  478,  479. 
as  to  priority  in  working  successive  layers,  479,  480. 
as  to  working  by  instroke  or  outstroke,  480,  481. 
as  to  enforcement  of  increased  workings,  481,  482. 

LEASES  OP  CHARITY  LANDS  AND  MINES  UNDEE, 
by  charity  trustees  with  or  without  sanction  of  Court,  90. 
by  charity  trustees  with  or  without  Charity  Commissioners,  90. 

LEASES  OP  CHDEOH  LANDS  AND  MINES  UNDEE,  76—87. 
at  common  law,  with  what  consents,  77. 
under  enabling  and  disabling  statutes,  77 — 87. 
general  provisions  of  enabling  statutes,  78,  79. 
general  provisions  of  disabling  statutes,  80,  81. 
particular  requisites  to  vaUd  lease  imder  the  older  statutes, 
81—85. 
under  32  Hen.  8,  c.  28  (General  Enablii^  Statute),  81,  82. 
imder  1  Ehz.  c.  19  and  13  Eliz.  c.  10  (General  Disabling 

Statutes),  82,  83. 
imder  18  Eliz.  o.  6  (Universities  and  Colleges),  83. 
concurrent  leases,  83,  84. 
renewals,  84,  85. 
surrender  of  under-leases,  85. 
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LEASES  OF  CHURCH  LAJSTOS,  &c.— continued. 

particular  provisions  of  more  recent  statutes,  85 — 87. 
5  &  6  Vict.  c.  108,  rights  of  way,  water,  &o.,  85. 

names    and   mining  rights  generally, 
85,  86. 
11  Vict.  c.  13,  mining  leases  without  premiums,  87. 
14  &  15  Vict.  0.  104,  mining  leases  at  prenoiums,  &c.,  86. 
23  &  24  Vict.  c.  124,  general  discretion  as  to  conditioiis  of 
leasing  minerals  vested  in  the  Estates  Committee  (Ec- 
clesiastical Commissioners^,  86. 
21  &  22  Vict.  c.  44  (Universities  andOolleges),  87. 
no  relief  in  equity  agamst  defective  or  excessive  statutory 
lease,  87. 

LEASES  OP  OEOWN  LANDS  AND  MINES  IJNDEE, 
1st.  Puhlio  Crown  lands — 

general  leases,  187,  188, 

mineral  leases,  either  at  m.oney  rent  or  rent  in  kind,  or 

both,  188. 
managQnientof,  generally  (10  Geo.  4,  c.  50),  188,  189. 
mineral  leases  under  Crown  Lands  Act,  1866...  189,  190. 
mining  and  quarrying  leases  under  Crown  Lands  Act, 
1873.. .190. 
2nd.  Private  Crown  lands;—         ;.,.,,, 

general  powers — sale,  lease,  &c.,  190,  191. 
See  Ceowit  Lauds  and  Mdtes. 

LEASES  9F_  DUCHY  LANDS  AND  .MINES  UNDEE, 
the  principal  statutes  regulating,  192. 
purchase  of  mines,  &c.,  193. 
mining  and  quarrying  leases,  for  31  years,  193. 
licences  to  tenants  to  demise,  193. 
management,  where  no  Duke,  or  he  is  under  age,  193. 
exchange,  minerals  upon,  193. 
See  CoBjfWALi,,  Duke  of;  Duchy  Lands,  Management  op. 

LEASES  OF  MUNICIPAL  LANDS  AND  MINES  UNDEE, 
formerly,  no  restrictions  upon,  92. 
restrictions  under  5  &  6  Will.  4,  c.  76..;92,  93. 
under  Lands  Clauses  Act,  93. 
See  Municipal  Lands,  Mines  undee. 

LEASING  POWEES,  EQUITAJBLE  EBLIEF, 

whether  and  in  what  cases  equity  relieves,  460,  461. 
relief  against  excess  "in  term,  4S4. 

especially  when  outlay  incurred,  461,  462. 
no  relief  against  void  lease  mfvtwo,  456. 
relief  where  had  severable  from  good,  458. 
statutory  relief  against  defect  or  excess  in  execution,  462,  463. 
statutory  confirmation  of  invalid  leases,  463. 
See  also  Equitable  Belief. 

LESSEES  OF  MINES,  _        _  ,     , 

improvements  by,  reckoned  in  fixinjg  rack-rent,  456. 

are  purchasers,  415,  496. 

cannot  now  require  title  of  lessor,  421. 

usual  covenants  by,  474.    See  Covenants. 

title  of,  in  assignment  of  lease,  421. 

liability  of,  for  injuries.    See  Civil  Liability  ;  Injuries  by 

Sekvant. 
rating  of.    See  Eating  of  Mines  ;  Eating'  of  Quarries. 
injunction  against,  for  working  mines  improperly.     See  CoVE-> 

NANT  to  WOBK. 

when  bankrupt,  who  liable  for  rent,  508 — 510. 
See  Leases,  &c. 

3  s  2 
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LESSOR  OF  MINES, 

title  of.    See  Lessees  of  Moras. 

usual  covenants  by,  475,  476. 

when  not  liable  for  injuries.    See  Crvn.  Liability;  Injtjey 

BY  SbBVAUT. 

when  rateable  for  dues,  765 — 768,  775. 

LEVELS. 

right  to  use,  in  conterminous  mineral  properties,  218 — 220. 
See  Way,  Eights  of. 

LIABrLITIBS  OE  DIEECTOES.    See  Dieectoes. 

LIABILITIES  OF  PAETNEES.    See  Paetnerskeps  in  Mnras. 

LIABILITIES  OF  SHAEBHOLDEES.    See  Shaees  in  Mines  ; 
Shaees,  Teansfee  of  ;  Shaeeholdee. 

LIABILITY,  LIMITED.    See  Limited  Liability. 

LIBEETIES, 

incident  to  mining  grants  and  leases,  31,  207,  208,  &c. 
more  extensive,  may  be  expressly  reserved,  32,  33,  211,  &c. 
whether  excepted  liberties  are  not  portions  of  the  original 

ownership,  222 — 224. 
particular  liberties  under  general  power,  452. 
grant  or  exception  of,  468,  469. 
necessity  for  express  exception  of,  on  an  enfranchisement,  65, 

66. 

LICENCES  GENEEALLT, 

distinguished  from  easements,  251,  252, 

peculiarities  of,  513. 

licence  pure  and  simple,  distinguished  from  Uoence  coupled 

with  interest,  513,  514. 
licence,  when  to  be  by  deed,  614. 
parol  licence  excuses  trespass,  514. 
when  revocable  and  when  not,  514,  515. 
power  to  lease  involves  power  to  grant  a  licence,  447. 

LICENCES,  MINING. 

distinguished  from  easements,  251,  262. 

power  to  lease  involves  power  to  grant  licence,  447. 

to  work  mines,  described,  510,  513. 

distinguished  from  leases,  510^ — 613. 

what  licences  within  Statute  of  Frauds,  513 — 515. 

what  licences  not  within  Statute  of  Frauds,  513 — 515. 

exclusive,  when  and  when  not,  515 — 517. 

words  which  make  exclusive,  516,  517. 

when  non-exclusive,  occasion  of  many  disputes,  517,  518. 

proviso  for  re-entry,  618. 

void  construed  as  voidable,  618,  519. 

no  reservation  of  rent  proper  on,  619. 

no  distinction  as  to  determination  between  freehold  ajid  chattel 

interests,  619. 
licensee  may  have  ejectment,  333,  334. 
licence  in  fee  is  subject  to  dower,  384. 
covenants  may  run  with  licence,  519,  520. 
construction  of  licence,  620. 
partition  in  case  of  licence,  386,  386. 
practical  warnings  with  reference  to,  620,  521. 
stamps  on,  according  as  in  fee  or  for  years,  536.    See  Stamps. 
rating  of,  749—751,  772—774,  776. 

LICENSEES,  CIVIL  LIABILITY  OF, 
general  rule  regarding,  643,  644. 
when  and  when  not  an  exemption  of  licensor,  644,  645. 
See  OrvTL  Liability  ;  Injitries  by  Servant. 
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LICENSORS,  CIVIL  LIABILITY  OF, 

in  exceptional  cases  only,  644,  645.  See  Licensees,  Civil 
LiABLLiTT  or. 

LIGHTDSTG  BATE, 

as  to  mines,    782.     See  Eating   of  Mines;  Eating  of 

QxrARBIES. 

LIMESTONES.    See  Mineral  Statistics. 

LIMITATION  OF  ACTIONS, 

1st.  By  and  against  Diike  of  Cornwall  and  Crown,  184 — 186. 
limit  of  sixty  (60)  years  in  Cornwall  if  mines  worked, 

.185. 
limit  of  one  hundred  (100)  years  in  Cornwall  if  mines 

tinworked,  185. 
general  limit  of  sixty  (60)  years,  185,  186. 
2nd.  By  and  between  subjects, 

in  case  of  working  out  of  bounds,  310 — 312. 
in  action  of  covenant,  &c.,  350. 
in  action  of  trespass,  351 — 353. 
in  summary  proceedings,  353. 
/See  a?so  Delay;  Injunction;  Specific  Peeeoem- 

AlfCE. 

LIMITBD  LIABILITY, 
by  shares,  extent  of,  564. 
by  guarantee,  extent  of,  565. 
See  Companies,  Mthing;  Oonteibiitoet. 

LIQUJ-UATOE.      See   Companies  ;    MnnNG ;    Shareholdee  ; 
Shaebs,  Transeee  of  ;  Conteibtjtoet. 

LOCAL  CUSTOMS.    See  Customs  of  Paeticulae  Mining  Dis- 
tricts ;  and  see  Appendix  H. 

LOCAL  BATES, 

liability  of  mines  to,  under  Eating  Act,  1874.. .774,  781 — 784. 
See  Eating  of  Moras ;  Geneeal  Distbict  Eate,  &c. 

LODE, 

definition  of,  7. 

LONDON  COAL  EXCHANGE.    See  Coal  Teade,  Eegulation 

OF. 

LOEDS  and  copyhold  TENANTS, 

their  mutual  rights.  See  Copyhold  Lands,  Mines  within 
OE  undee;  MLanoes;  Eeputed  Manoes;  Special  Customs 
of  Manoe  ;  Waste  Lands  of  Manoe  ;  Enclosed  Lands 
OF  Mahoe;  Enfeanchised  Lands  of  Manoe;  Ancient 
Feeeholds  of  Manoe. 

LOT  OEE, 

what  is,  and  how  rateable,  765. 

LOW  PEAK.    See  Deebyshiee,  Customs  of. 

LUNACY  EEGULATION  ACTS, 

provisions  of,  regarding  mineral  leases,  &c.,  446,  447.  See 
Lunatics. 

LUNATICS, 

leases  by,  444 — 446. 

leases  of  mines.  Lunacy  Eegulation  Act,  1853... 446. 

agreements  by  committee  of,  as  to  mines,  446,  447. 
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MAOHINEEY.     See  Mnsmsre  Plaut,   Transfer  or;    MiNma 
Plant,  Eating  of  ;  and  ORiMiNAii  Ofpencbs. 

MANAaiSR, 

cannot  mortgage  mine,  593,  594. 

can  pledge  the  credit  of  company  for  necessities,  694,  595. 
power  of,  as  managing  partner,  698,  699. 
partner,  not  being  raanaging,  whether  or  not  he  has  any 
powers,  599,  600. 
8ee  also  PABTinERSHiPS  in  Mines;   Agents;  Agents, 
Mining;  Dibectors. 

MANAGEE  AND  EEOBIVEE.    See  Eeceiver  and  Manager. 

MANAG-EES,  CEETIEICATED.    teOERTiEicATED  Managers. 

MANGANESE, 

production  of,  in  1875...747.    See  Mineral  Statistics. 

MAN-HOLES, 

making  and  maintenance  of,  685,  686,  697,  698.    See  Mines, 
Eegtjlation  of, 

MAN,  ISLE  OP,  MINES  EST, 

origin  of  crown's  rights,  168,  169. 
provisions  of  act  of  Tynwald  (1703),  169. 
manorial  character  of  crown's  rights,  169,  170. 
adverse  possession  against  crown,_170. 

MANOES, 

origin  of,  34,  35.  .    j  , 

limits  to  creation  of,  35. 

proofs  of  existence  of,  35,  36. 

causes  of  extinction  of,  36: 

origin  of  reputed  manors,  36,  37. 

manorial  system,  introduction  of,  into  Wales,  168. 

crown  manor  of  Isle  of  Man,  169. 
See  also  the  titles  Ancient  Freeholds  of  Manor;  OqeYt 
HOLD  Lands  of  Manor  ;  Waste  Lands  of  MIanor  ; 
Enclosed  Lands  of  Manor  ;  Enfrajstchised  Lands  of 
Manor  ;  English  Crown,  Mining  Eights  of. 

MAEEIED  WOMEN, 

leases  by  and  to,  442 — 444. 

MASTEE  AND  SEEVANT.    See  Workmen  ;   Injury  by  Ser- 
vant; Fellow-Servant. 

MASTEE  AND  SEEVANT  ACT,  1867, 
provisions  of ,  661,  602. 
decisions  upon,  662,  663. 

MASTEES  AND  WOEKMEN  AEBITEATION  ACT,  1824. 
provisions  of,  663—665. 

MASTEES  AND  WOEKMEN  AEBITEATION  ACT,  1872, 
provisions  of,  663,  664. 

MASTEES  AND  WOEKMEN  MOLESTATION  ACT,  1871, 
provisions  of,  667. 

MATEEIAL  OMISSION, 

effect  of,  in  action'  fol'  spebifio  perjonnance,  523,  624. 

MEASUEE,  EIGHT  TO, 

vendor  has,  where  purchase-money  estimated  per  amount  of 
mineral  gotten,  426,  427.    See  Inspection. 

MEEES, 

description  of,  and  rights  to,  141. 
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MEMOEAOTDUM  AND  ARTICLES  0]?  ASSOCIATION, 
forms  of,  in  the  various  cases,  registration  of,  564. 

MBNDIP  HILLS, 
mines  in,  165. 

MESNE  PEOFITS, 

recovery  of,  ia  action  of  ejectment,  333.    See  Ejeotmbnt. 

METALLrPEROTJS  MINES  EBGTTLATION  ACTS,  1872,  1875. 
See  Mines,  Eegtoation  of. 

MEXICO,  MINES  IN.     See  Poeeign  States,  Mjiong  Eights 
of;  Mineeai,  Statistics. 

MIDDLESEX, 

local  registry  acts,  537. 
exemptions  from  registration,  538. 
relation  to,  of  General  Eegisttation  Act,  1875., ,538. 
See  Eegisteation  oe  Sat.es  and  Leases. 

MINE-LBSSEE, 

civil  liability  of,  for  acts  of  servant.    See  Ciyil  LiabUjITY. 

MENE-OWNEE, 

civil  Hatyity  of,  for  acts  of  servant.    See  Civil  Liability. 

MINEEAis, 

definition  of,  1 — 4. 

narrower  and  wider  sense,  1. 

various  criteria  of,  2 — 4. 

enumeration  of,  4. 

parts  of  freehold,  when  unsevered,  368. 

personal  chattels,  when  severed,  334. 

MINEEALS,  SALES  OP, 

apart  from  surface.    See  Sales  of  Mineeals  afabt  feom 
Stteface. 

MINEEAL  STATISTICS, 

sources  of  information  regarding,  721,  722. 
localities  of  principal  mines  and  minerals,  722 — 739. 
"  •  gold,  722. 

I  sUver,  722,  723, 
I  lead,  723—725. 
I  copper,  725,  726. 
I  tin,  726,  .727. 
I  zinc,  727. 
I  iron,  727,  728. 
I  coal,  728—734. 
^„.j  stone,  734—739. 
production  of  coal,  increase  during  last  sixty  years,  739 — 742. 
production  of  principal  minerals  in  1875... 743— 747. 
(1.)  tin,  743. 
(2.)  copper,  743. 
(3.)  lead,  743,  744, 
h.S  silver,  743,  744. 
f5.J  zinc,  744. 
(6.1  sulphur  ore,  745. 
f7,)  pyntes,  745. 

iron  ore,  745,  746, 
coal,  746. 
clay,  746,  747. 
salt,  747, 
gold,  747. 
arsenic,  &o.,  747. 

MINEES, 

disputes  with.    See  Woekmen. 
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MINES,  _  _ 

definition  of,  5 — 7. 

primary  and  secondary  meaning  of,  5. 

distinction  between  open  and  unopened,  5,  6.     See  Tenabtt  FOE 

Lefe;  Mortgagee  in  Possession;  Dowbess. 
title  to,  in  freehold  lands.    See  Freehold  Lands. 

,,      iacopyliold  and  customary  lands.  See  Copyhold  LANDS, 
in  waste  lands  and  commons.    See  Waste  Lands;  Commons. 
in  inclosed  lands.    See  Enclosed  Lands. 
in  enfranchised  lands.    See  Enpeanohised  Lands. 
in  church  lands.    See  Chttrch  Lands. 
in  charity  lands.    See  Chaeity  Lands. 
in  municipal  lands.    See  Municipal  Lands. 
exception  of,  distinguished  from  reservation,  31.    See  Excep- 
tion; Eesbetation;  Grant. 
what  persons  in  respect  of  estate  may  work.     See  the  va/rious 
Wte— Tenant  in  Fee  Simple;   Tenant  in  Fee  Tail; 
Tenant  in  Tail  after  Possibility;  Tenant  foe  Life, 
&c.,  &c.;  Freehold  Lands;  Copyhold  Lands;  Waste 
Lands,  &c.,  &o.;  Chdech  Lands;  Charity  Lands;  Muni- 
cipal Lands,  &c.,  &c. 
transfer  of, 

with  respect  to  the  Statute  of  Frauds.     See  Feauds, 

Statute  of. 
by  deed.    See  Transfer  by  Deed. 
by  win.    See  Teansfee  by  Will. 
by  operation  of  law.  See  Transfer  bt  Operation  of  Law. 
by  adverse  possession.    See  Adtbese  Possession. 
shares.    See  Shaees  Dsr  Mines. 
mining  plant.    See  Mining  Plant,  Teansfee  of. 
leases  of.     See  Leases  of  Lands  and  Mines  geneeally; 
Leasing,  Expeess  Powers  of;  Leasing  Powers,  Equi- 
table Belief;  Leases,  MnsriifG,  General  Description 
of;  Leases,  Mining,  Consteuction  of. 
licences  to   work.     See  Licences   gbneeally;    Licences, 

Mining. 
partnerships  in.     See  Partnerships  in  Mnras;  Companies, 

Mining. 
rating  of.    See  Eating  of  Mines;  Eating  of  Quaeeies. 

MINES,  EEGULATION  OF, 

1st.  Coal  Mines  Eegulation  Act,  1872 — 

classes  of  mines  within  the  act,  675. 

women,  young  persons,  and  children,  employment  of, 

675,  676. 
wages,  payment  of,  676. 
shafts,  single  and  double,  677,  678. 
outlets  generally,  677,  678. 
certificated  managers,  appoiatment  and  duties  of,  678, 

679. 
returns  and  notices,  679,  680. 
abandonment,  notice  of,  680. 
inspection,  necessity  of  and  times  for,  680,  681. 
arbitration,  provisions  for,  681 — 683. 
inquests,  coroners',  holding  of,  683. 
rules,  general,  relating  to — 

(a)  Ventilation,  683,  684. 

(b)  Dangerous  places,  fencing  of,  684. 
(cj  Safety  lamps,  use  of,  684. 

(d1  Gunpowder,  blasting  with,  685. 

(e )  Man-holes,  making  and  maintenance  of,  685,  686. 

li)  Shafts,  propping  of,  686. 

[gl  Signalling,  provisions  for,  686. 

(hS  8team.-pressure,  gauging  of,  686. 

(i)  DaUy  inspections,  &c.,  686 — 688. 
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MINES,  EEaULATION  OF—conUmied. 

1st.  Coal  Mines  Eegulatioa  Act,  1872 — conUmied, 
rules,  special,  approval  of,  688,  689. 
penalties  for  ofiences  against  the  act,  689. 
terms,  interpretation  of,  690. 
Home  OflEioe  inspector's  circular,  690,  691. 
2nd.  MetaUiferous  Mines  Eegulation  Acts,  1872  and  1875^ 
classes  of  mines  ■within  the  acts,  692. 
women,  young  persons,  and  children,  employment  of, 

692,  693. 
wages,  payment  of,  693. 
returns  and  notices,  693,  694. 
ahandonment,  notice  of,  694. 
inspection,  necessity  of  and  times  for,  694,  695. 
arbitration,  provisions  for,  695,  697. 
inquests,  coroners',  holding  of,  697. 
rules,  general,  relating  to— - 

Ta)  Ventilation,  697. 

(b)  Gunpowder,  use  of,  697. 

(o)  Man-holes,  maMng  and  maintenance  of,  697,  698. 

la)  Shafts,  propping  of,  698. 

fe  1  Signallmg,  provisions  for,  698. 

(f )  Steam-pressure,  gauging  of,  &o.,  699. 
rules,  special,  approval  of,  699. 
penalties  for  offences  against  the  acts,  699,  700, 
terms,  interpretation  of,  700,  701. 

See  also  Etjies,  Geneeai;  Botes,  SPECiAii ;  &o.,  &c. 

MINING, 

when  a  trade,  and  when  not,  546 — 552. 
when  carried  on  by  joint  tenants,  &c.,  whether  they  are  part- 
ners, 541 — 546. 
See  Oo-OwNERSHiPS  nsr  Woeking  MmrES. 

MINING  OHAETBES, 

early  instances  of,  147.    See  English  OKOWif,  Mtntng  Eights 
or;  CoENWAHi,  Customs  of;  Dbvow,  Customs  op. 

MINING  CUSTOMS.     See  Customs  op   Paeticulae  Mining 

DiSTEICTS. 

MINING  PLANT,  EATING  OE, 

when  exempt  under  43  EHz.  c.  2.. .779. 
when  not  exempt  under  43  EUz.  o.  2.. .780. 
non-exemptionm  aUcasesunder  Eating  Act,  1874.. .773, 779, 780. 
See  Eating  or  Mines;  Eating  of  Quaeeies. 

MINING  PLANT,  TEANSEEE  OP, 

distinction  between  movable  and  fixed  plant,  401. 
fixed  plant,  what  portions  of,  removable — 

(a)  between  executor  and  heir,  402,  403. 
between  executor  and  remainderman,  403 — 405. 
between  lessor  and  lessee,  405. 

fixed  plant,  time  for  removal  of — 
(lb)  m  absence  of  special  agreement,  405. 

(b)  under  special  agreement,  405,  406. 

questions  between  husband  and  wife  regarding  plant,  406. 

,,  trustee  in  bankruptcy  and  mortgagee,  406, 

407. 
„  execution  creditor  and  mortgagee,  407 — 409. 

how  far  53rd  section  of  Agricultural  Holdings  Act,   1875, 
applies  to,  409. 

MINING  TEEMS.    See  Glossaet,  Appendix  m.;  Woeds,  In- 
teepeetation  of. 

MISDEMEANOUE.     See  Mines,  Eegulation  of;   Oeiminai. 
Offences. 
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MISMANAGBMENT, 

a  ground  for  appointing  a  receiver  and  manager,  613 — 617. 

MISTAKE, 

effect  of,  in  action  for  specific  performance,  522 — 525. 
measure  of  damages,  for  -wrongful  worMug  under  a,  312 — 314. 

MOETQ-AQ-EB  IN  POSSESSION, 
may  work  old  mines,  20. 
how  obliged  to  'work  mines,  21. 
how  accountable  in  not  working  mines,  21,  22. 
or  for  imprudence  and  mismanagement  in.  working  them,  22. 
accounts  against,  and  aUowances  to,  22,  23. 
cannot  open  new  mines,  if  security  sufficient,  22. 
can  do  so,  i£  his  security  is  deficient,  22. 
his  rights  to  mining  plant, 

1st.  as  against  trustee  in  bankruptcy,  406,  407. 

2nd.  as  against  execution  creditor,  407 — 409. 
leases  by,  439,  440. 

MORTGAGES, 

whether  mining  agent  may  make.      See  Agents,  Mnrasro; 

Paetiiebships  in  Mnras. 
are  within  Eegistration  Acts.    See  Ebghstbation  oi"  Saies 

AND  Leases. 

MOETGAGOE, 

leases  by,  439,  440. 

MOETMAIN,  STATUTES  OP,  ; 

whether  shares  in  mining  partnerships  and  companies  within, 
398,  399. 

MDNIOIPAL  LANDS,  MINES  UNDEE, 
sales  and  leases  of,  92,  93. 

MUTUALITY, 

no  want  of,  under  Statute  of  Frauds,  360. 
want  of,  a  bar  to  specific  performance,  530. 
See  Featjds,  Statute  oe;  Speoieic  Peeeoemah-ce. 


NATURAL  EIGHTS, 

vertical  support,  269,  270. 
adjacent  support  for  land  unbuilt  on,  284. 
in  water,  227. 

easements,  mining,  relation  of,  to,  227 — 229. 
See  Stjppoet;  Watee,  Eights  oe. 

NATURAL  WATEE  OE  MINE.    See  Intoidation  oe  MniES. 

NAVIGATION, 

of  a  canal,  injuries  to,  from  mining,  97.    See  Injttries  eeom 
MnmfG. 

NEGLIGENCE, 

civU  liability  of  mastel?,  for  servant's,  641 — 646. 
exemption  of  master, — case  of  feUow-servant,  647 — 654. 
producing  death,  645,  646.    See  Damages  eoe  Death. 
criminal,  under  Mines  Eegulation  Acts,  672,  674 — 701. 
criminal,  at  common  law,  672,  673. 
See  also  Ls-juet  by  Seevant;  Civil  Liabilitt;  Oeiminal 
Oeeences;  Mines,  EEGULATioif  oe. 

"NICKING  THE  SPINDLE," 

object  of,  142.    See  Derbyshire,  Customs  oe. 
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NOTICE, 

of  transfer  of  shares.      See   Shaees    in   Mines;    Shakes, 

Transpek  or. 
eflect  of,  in  determining  licences.    See  Liobnoes  genebailt; 
Licences,  Mining. 
.    of  partnership  restrictions,  eflect  of.    See  Pabtneeships  in 
MnsES. 
of  dissolution,  necessity  for,  and  eflect  of,  601,  602,  630,  631. 

NOTICES,  MINES  EEGULATION  ACTS.    See  Eetubns  and 
Notices. 

NUISANCES, 

justifications  for,  323,  324. 

injury  to  property  as  against  personal  discomfort,  324. 
injury  must  be  sensible,  not  fanciful,  324,  325. 
precautions  against  injury,  how  far  an  excuse,  325. 
injunction  against,  and  practice  ia  issuing  same,  325,  326. 


OCCUPATION, 

of  a  mine.    See  Eating  of  Mjnes  ;  Eating  op  QtrAHRiESi 

OCHEE, 

production  of,  in  1875.. .747.    See  Mjneeai,  Statistics. 

OPENING  OP  BIDDINaS, 
the  ancient  practice,  434. 
abolition  of,  434. 
never  applicable  to  mines,  why,  434,  435. 

OPEN  MINES, 

distinguished  from  unopened  mines,  5,  6. 

diflerent  rights  of  working,  10 — 22. 

pursuing  old  veins  by  new  workings,  12. 

whether  abandoned  or  suspended  mine  when  re-opened  is  old 

open  mine,  12,  13. 
whether  leasing  power  extends  to  unopened  (as  weU  as  open) 
mines,  451. 
See  also  Tenant  eoe  Liee  ;  Dowress  ;  Mines  ;  Chttrch 
Lands,  Mines  undee  ;  Leasing,  Expeess  Powees  oe. 

OPEEATION  OP  LAW,   TEANSPEE  BY     See  Teanseee  by 
Opbbation  of  Law. 

OEDINAEY  KLGH-WATBE  MARK, 
definition  of,  172,  173. 

OEE, 

definition  of,  7. 

OEB-EENTS.    See  Eents  ;  Eating  of  Mines. 

OUTLETS.    See  Shafts. 

OUTSTEOKE, 

rating  of  workings  by,  762,  763,  772—774. 

OWNEESHIPS,  MINING, 
nature  of,  112,  113. 

varieties  of.    See  Pebehold  Lands,  Mines  dndee. 
whether  apparent  easements  are  not  fractions  of  the  original 
ownership,  221 — 224.    See  Basem;ents,  Mining. 


PARCELS, 

necessity  for  accurate  description  of,  465- 
liberties  of  working,  part  of,  468,  469. 
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PAEISH  LANDS, 

leases  of,  by  whom,  91. 

PAEISHES  ADJOESmsra.    See  ADjomiNa  Paeishes. 

PAROCHIAL  ASSESSMENT  ACT.    See  Eating  of  Mines. 

PARSONS, 

leases  by.    See  Leases  of  Chttrch  Lauds  Am>  Mines. 

PARTIES, 

proper  description  of,  ia  lease,  465. 

PARTITION, 

of  profits  between  co-tenants,  23. 
of  corpus  of  joint  estates,  25,  385. 
of  joint  mimng  licences — 

1st.  Wien  exclusive,  386. 

2nd.  Wien  non-exclusive,  385,  386. 
mode  of  effecting  partition,  386. 
sale  in  lieu  of  partition,  386,  387. 

See  CopAncENEEs;    Joint  Tenants,-    and   Tenants  m 
Common. 

PAETNEESHIP  PEOPEETY, 

in  general  is  personal  estate,  577. 
exceptionally  is  real  estate,  577,  578. 
See  Paetneeships  in  Mjnes. 

PAETNEES,  MINING,    fe  Paetneeships  in  Mines. 

PAETNEESHIP,  TEANSEEE  OE  SHARES  IN, 
future  liability  as  partner  avoided  by,  601,  602. 
notice  of  transfer  to  be  given,  601,  602. 
must  not  be  colourable  or  merely  ostensible,  602. 

PAETNEESHIPS  DST  MINES, 
varieties  of,  540,  541. 

wben  carried  on  by  joint  tenants,  &c.  of  land,  541 — 544. 
wben  a  commercial  pxirsioit,  544—546. 
with  respect  to  tie  bankrupt  laws,  ancient  and  modem,  546 — 

652. 
constitution  of,— 

by  express  agreement,  552,  553. 
by  implied  agreement,  653. 
liabUity  or  non-UabiLity  as  partners — 

1st.  To  third  persons,  dormant  or  non-ostensible  partners, 

653—555. 
2nd.  Inter  se,  altbougL.  no  efiective  partnership,  565,  566. 
creditors  (or  their  trustees)  in  composition  deed,  not  partners, 

656,  557. 
promoters  not  partners,  557. 
provisional  subscribers  not  partners,  557 — 559. 

unless  under  exceptional  circumstances,  559,  560. 
exemption  from  habihty  as  partner,  various  grounds  of,  560, 

561. 
Bovill's  Act,  protection  from  liability  under,  661. 
liability  as  partners  may  arise  contrary  to  intention,  661,  562. 
failure  of  intended  partnership,  562. 
partnership  property — 

shares  of  partners  in,  577. 

when  real  and  when  personal  estate,  577,  578. 

when  acquired  in  the  name  of  one  partner  only,  578,  579. 

renewal  of  lease  by  one  partner  when  and  when  not  as 

trustee  for  others,  578 — 680. 
effect  of  want  of  dUigenoe  in  asserting  rights,  680,  681, 

584—586. 
eflect  of  reviving  claims  suspended  tiU  adventure  pro- 
sperous, 582,  583. 
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PAETNEESHIPS  IN  MINES— coraimwei. 
partnership  property — continued. 

in  such,  a  case,  legal  estate  even  no  advantage,  583,  584. 
effective  forfeiture  of  shares,  effect  of,  686,  687. 
documents,  property  in,  688. 
liabilities  of  parmers — 

principle  of  mutual  liability  of  partners  is  agency,  588, 589. 

usage  of  trade  as  regulating  agency,  589,  590. 

hUls  of  exchange,  in  general,  no  miplied  power  to  draw, 

590,  591. 
express  power  to  do  so,  is  strictly  construed,  591. 
personal  liability  on  unauthorized  draft,  592. 
liability  of  other  partners,  from  conduct,  592,  693. 
mine-agent  has  no  implied  power  to  mortgage  mine,  593, 

594. 
mine-manager  may  pledge  credit  of  mine  for  its  necessary 

occasions,  694,  695. 
directors  have  implied  power  to  pledge  credit  of  mine,  695. 
true  distinction  between  mortgaging  and  pledging  credit 

of  mine,  695,  596. 
unauthorized  mortgage  validated  by  subsequent  ratifica- 
tion, 596,  597. 
effect  of  agent  signing  his  own  name,  698. 
managing  partners  and  manager,  powers  of,  598,  599. 
powers  of  non-managing  partoers,  599,  600. 
commencement  and  cessation  of  liability,  600,  601. 
cessation  of  liability  upon  complete  transfer  coupled  with 

notice,  601,  602. 
no  cessation  of  liabilLty,  if  transfer  is  colourable  merely, 
602. 
duties  of  partners — 

necessity  of  uberrima  fides  towards  each  other,  602,  603. 
remedies  between  partners — 

actions  at  law,  in  general  none,  612. 
remedies  in  equity,  612. 

receiver  and  manager,  when  and  when  not  appointed, 

613—617. 
foreclosure,  if  one  partner  also  mortgagee,  617. 
injunction,  617,  618. 
account,  whether  with  or  without  dissolution,  618 — 

620. 
specific  performance,  in  general  none,  620,  621. 
dissolution,  621,  625—632. 
capital  and  profits,  distinction  between,  621 — 624. 
dissolution  of  partnership — 
occasions  for,  625. 

a  consequence  of  the  delectus  personce,  626,  626. 
right  to  introduce  third  person,  626. 
right  to  withdraw  oneself,  626. 
assignee  of  partner  need  not  be  solvent,  626,  627. 
prevention  of  dissolution — 

1st.  By  express  agreement,  627. 
2nd.  By  nature  of  partnereiiip  interests,  627. 
3rd.  By  duration   of   leasehold  interest  and  other 
circumstances,  627 — 629. 
dissolution  by  decree,  630.  _ 

in  cases  of  impracticability,  630. 
in  lunacy,  breach  of  faith,  fraud,  mismanagement, 
waste,  or  lasting  dissension,  630,  631. 
consequences  of  dissolution,  631. 
disposition  of  property — 

1st.  Agreed  valuation  in  lieu  of  sale,  631. 
2nd.  Partition  in  Ueu  of  sale,  631,  632. 
practical  remarks,  624,  625. 
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PAST  MBMBEE,  LIABILITY  OP, 

in  the  case  of  mimng  companies  generally,  639. 
in  the  case  of  miniag  cpn^panies  in  Stannaries,  640. 
See  Oonteibtjtoe,y;  WDTDiNG-irp. 

PENALTIES.    8ee  Mines,  Eegtjlatiou-  of;  Coal  Teade,  Eegu- 

LATION  OP. 

PEBPOEMANOE, 

what  is,  of  covenants  in  leases,  497,  498.    See  CoTENAsra ; 

COVENAlfT  TO  ■WORK. 

PETITION  FOE  WINDINa-UP.    See  WnronfG-UP. 

PIG-IEON, 

production  of,  in  1875.. .746.    See  Minekai.  Statistics. 

PIT  BONDS, 

what  are,  655.    See  Woekmen's  Oonteaots. 

PITMEN.    See  Woekmen. 

PITS, 

fencing  of.    See  FENcnffl  Pits,  &o. 

PLAN, 

effect  of,  when  inaccurate,  467,  468. 
stamp  on,  or  not,  535,  536. 

PLANT,  MINING-.    SeeMmmG  Piant. 

PLEADING.    See  Cokteacts  with  Mastee  Miitees. 

PLEDGING  CEEDIT  OF  MINE.    &e  Agents,  Moiing;  Paet- 

NEESHii's  IN  Mines.  ,    , , , 

PLUMBAGO, 

production  of,  in  1875.. .747.    See  Mineeai,  Statistics. 

POLLUTION  OF  STEEAMS, 

injuria  sine  damno  actionable,  318,  319,  322. 

difficulty  of  discovering  source  of,  319 — 322. 

usual  proofs  of,  320,  321.  '-'• 

usual  adverse  proofs,  and  usual  points  of  infirmity  in  same, 

321,  322. 
iniunction  issues  against,  322,  323. 

See  Injtteies  eeom  Mxning. 
remedy  for,  under  Eivers  Pollution  Prevention  Act,  1875... 

328,  329. 

POOE  EATE.    See  Eating  of  Mines;  Eating  of  Qttaeeies. 

POSSESSION, 

if  adverse,  confers  a  title  to  mines,  27 — 30,  387.    See  Abveese 

Possession. 
necessity  for  maintaining  effective,  in  Derbyshire,  142. 
effect  of,  in  tin-bounds,  for  a  year  and  a  day,  151. 
ejectment  lies  for  deprival  of,  157,  332,  333. 
ejectment,  semile,  lies  at  suit  of  licensee,  333,  334. 
plaintiff  in  action  of  account  muSt  show,  344,  345. 

POWEES,  LEASING, 

in  general.    See  Leasing,  Bxpeess  Powees  of  ;  Leases  of 

Lands  and  Mines  gbneeailt. 
forms  of,  in  settlements  and  wills.    See  Appendix  I. 

PEEBEND8, 

leases  by,  76 — 87. 

PEE0EDENT8.    See  Appendix  I. 
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PKE-EMPTION,  OEOWN'S  EIGHT  OF. 

in  mines  containing  gold  or  silver,  131,  132. 

the  price  of,  elevation  of,  132,  133.    See  EoTAi,  Mines. 

PEEMTDMS, 

taking  of,  in  ecclesiastical  leases  of  mines,  86,  87. 

PEEEOGATIVE  OF  GEOWN, 

to  take  timter  for  use  of  mines,  128. 
ia  saltpetre,  133.    See  EoTAi  Mutes. 

PEESCBIPTION, 

distractions  between  custom  and  prescription,  387,  388. 
requisites  to  a  valid  prescription,  394,  395. 
ancient  mode  of  proving  a  prescription,  395,  396. 

,,  disproving  same,  396. 

present  modes  of  prooJE  and  disproof  of  prescription,  396,  397. 
See  Pbbscbiption  Act  ;  Custom  ;  Easements,  Meniitg. 

PEESOEIPTION  ACT, 

object  of  2  &  3  WUl.  4,  c.  71...248. 

acquisition  and  proof  of  easements  under,  249,  397. 

construction  and  efEect  of,  250,  251. 

interruption,  wliat  is  and  wbat  is  not,  and  how  defeated,  250, 

252,  253. 
acquisition  and  proof  of  profits  k  prendre  under,  396,  397. 
See  Custom  ;  Easements,  Mnnira ;  Pboeits  ~a  pebhdeb  ; 
Peesoeeption.  '    " 

PEmCB'S  CASE,  THE, 
statement  of,  175 — 177. 

PEESrCIPAI;  AND  AG-ENT.    See  Agents  ;  Agents,  MiNiNa. 

PEINOrPAL  BSrSTEUMENT, 

stamps  upon,  533.    See  AccEssoET  INSTRUMENT ;  Stamps. 

PEIVITY, 

want  of,  with  trespasser,  effect  of,  285,  286. 
presence  of,  with  contractor,  efEect  of,  297. 
See  Damages,  Continuing;  Inundation  oe  Mines;  Ease- 
ments, Mining. 

PEOFITS  A  PEENDEE, 
acquisition  of,  396,  397. 

PEOFITS  OE  CAPITAL.    See  Capital  oe  Peoeits. 

peogeessiye  duty, 

abohtion  of,  530. 

PEOHTBITION, 

against  waste  by  ecclesiastical  persons,  71 — 75. 
who  should  be  plaintifE  in,  72 — 74. 

See  flsZso  Injunction  ;  Waste. 
issues  to  railway  commissioners  exceeding  their  jurisdiction, 

720. 

PEOMISSOET  notes.     See  Bills  oe  Exchange  ;  Partner- 
ships IN  Mines. 

PEOMOTEES, 

are  not  partners,  557. 

PEOPPING  OF  SHAFTS.    See  Shaets. 

PEOVINCIAL  COAL  TEADE.    See  Coal  Trade,  Eegulation 
oe. 
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PEOVISIONAIi  SUBSOEEBEES, 
are  not  partners,  557. 
reasons  why  they  are  not,  557 — 559. 
may  become,  eseeptionally,  liable  as  partners,  559,  560. 

PEOVISOBS, 

in  leases.    See  Conditions;  Covenants;   Ee-entet,  Peo- 

VISO  FOB. 

PUECHASE-MONEY, 

may  be  in  tbe  form  of  tonnage  rent,  496.  , 
onus  on  purchaser  to  show  that  purchase-money  paid,  496. 
vendor's  right  to  measure,  and  to  inspect,  426,  427. 
whether  certain  payments  are  in  the  nature  of  puiohase-money, 
or  in  the  nature  of  rent  running  with  land,  508. 
See  Compensation;  Covenants;  Inspection;  Tonnage 
Eents. 

PUECHASEE  OF  MINES, 
possession,  right  of,  to,  434. 
compensation,  right  of,  to,  428 — 431. 
quiet  enjoyment,  right  of,  to,  428. 
See  Saies  of  mStebals  apabt  from  StmFAOE;  Speoifio 
Pebfobmance ;  Covenants;  Compensation;  Inspec- 
tion. 

PYEITES, 

production  of,  in  1875. ..745,    See  Mineeal  Statistics. 


aUAEEIES, 

definition  of,  6,  7. 

whether  there  are  -unopened  quarries,  7. 
rating  of.     See  Eating  of  Qxtabeies.     See  also  Minebal 
Statistics;  Stone  Quabbies. 

QUAETEE  MEEE, 
what  it  is,  141. 
its  use,  141. 
See  Debbyshibe,  Customs  of. 

aUAEXZ  EEEF, 
what  is,  137. 
extent  of  claim  to,  138. 

QUEEN  versus  NOETHUMBEELAND  (BAEL).    See  The  Geeat 

Case  of  Mines. 

QUEENSLAND, 

Crown's  right  to  gold  and  silver  in,  137. 
statutory  modifications  of  that  right,  137,  138. 
See  EoTAii  Mines. 

QUIET  ENJOYMENT, 

purchaser  and  lessee's  right  to,  428. 

compensation  for  possible  disturbance  of,  428 — 430. 

lessor's  covenant  for,  475. 

action  for  breach  of  covenant  for,  475,  476. 


EACK-EENTS, 

reservation  of,  when  necessary  and  when  not,  456 — 459. 
See  Lbasestg,  Expbess  Powees  of. 

EAILWAY  ACTS, 

nature  of  support  given  by,  271,  288,  293.    See  Stippobt. 
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RAILWAY  COMMISSIONEES, 
their  jurisdiction,  715. 
tkeir.  incidental  authorities,  715. 
their  decisions,  enforcement  of,  716. 

,,  jeviewal  of,  716. 

recent  decisions  before,  718 — 720. 
prohibition  to,  exceeding  their  jurisdiction,  720. 
their  jurisdiction  does  not  exclude  that  of  the  ordinary  courts, 
quaere,  715,  719,  720. 
See  also  Undue  PEEFEREycEs;  Theough  Tkaefic. 

EAILWAT,  MINBEAL, 

right  to  construct.    See  Wat,  Eights  op. 

EAILWATS,  MINEEAiS  UNDEE  OE  ADJOINING, 
usual  provisions  of  railway  acts,  98. 
compensation  for,  in  case  of  purchase — 

what  damages  included  m,  99,  100,  102. 
what  damages  not  included  ia,  99, 103,  104,  109 — 111. 
See  also  firJUElES;  Stjppobt. 
light  of  subsequent  purchase,  100,  102,  103. 
compensation  for  easement  purchased,  100,  101. 
compelling  purchase  of  surface  ia  case  of  purchase  of  tunnel, 

101. 
compensation  to  lessee,  101. 
injunction  against  subsidence,  when  and  when  not  granted, 

101,  102. 
extent  of  bond  to  pay  compensation,  103. 

EATEABLE  VALUE.    See  Geoss  and  Eateable  Values. 
EATEPIOATION  OE  AGENCY.    See  Agents;  Agents,  Mining. 

EATING  OF  MINES  {Poor  Bate  amd  other  Bates), 
1st.  Coal-mines  (Poor  Eate  only) — ■ 

liability  of,  to  poor  rate,  under  43  Eliz.  c.  2.. .748,749. 

lessees,  liability  of,  749. 

grantees  of  a  licence  liable  or  not  according  as  they 

have  exclusive  possession  or  not,  749 — 751. 
Parochial  Assessment  Act,  1836,  mode  of  rating  under, 

751,  752. 
composition  for  rates,  752. 
Union  Assessment  Committee  Act,  1862,  mo'de  of  rating 

under,  752. 
rateable  value,  the  true  criterion  for  ascertaining,  752, 

753. 
basis  of  assessment,  a  "hypothetical  yearly  tenancy," 

753. 
improvements,  what  included  in  rateable  value,  753 — 755. 
allowances,  what,  in  respect  of  repairs  and  deterioration 

of  machinery,  755,  756. 
general  allowances  in  the  case  of    mines,  particular 

enumeration  of,  756,  757. 
rating  analogy  from  gasworks,  757. 
rating  analogy  from  railways  (depreciation  of  rolling- 
stock),  757,  758. 
drainage  rate,  when  to  be  allowed,  758. 
where  no  yearly  rent  procurable,  no  rate  payable,  758, 

759. 
mines  in  adjoining  parishes,  mode  of  rating  and  of 

valuation,  759,  760. 
mines  in  waste  lands,  to  which  parish  rateable,  760,  761. 
mines  imder  sea-shore  and  sea-bed  are  extra-parochial, 

761. 
wayleaves,  rateability  of,  or  not,  761,  762, 
wayleaves  in  different  parishes,  mode  of  rating  of,  763. 
outstrokes,  rateability  of,  or  not,  763.  , 

B.  3   T 
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BATING  OF  MnrBS— continued. 

2iid.  Mines  other  ttan  coal-mines  (Poor  Eate  only) — 

non-liability  of,  to  poor  rate,  under  43  Euz.  c,  2.. .763, 
764. 
reasons  for  tteir  exemption,  764. 
review  of  the  cases,  764;  765. 
lessor  of,  liability  of,  in  certain  oases,  yix., 

lot  and  [quBere]  cope  (Derbyshire),  765,  766. 
tin-toU  (Oomwall),  766. 
farm-tin  (Cornwall),  766. 
ore-rents  generally,  766 — 768. 
tithes,  768. 
licensor  of,  liability  of,  in  like  cases,  768 ._ 
exemption  of  lessor  and  licensor,  in  certain  cases,  tlz., 
where  rent  in  form  of  money-payment,  768,  769. 
,,  of  manufactured  ore,  769,  770. 

lessees  and  licensees,  non-liability  of,  tinder  43  EUz. 
0.  2,  re-affirmed  in  Morgan  r.  Orawshay  (1871),  771, 
772. 
lessees  and  licensees,  liability  of,  established,  Eating  Act, 

1874.. .772,  774. 
Eating  Act,  1874,  provisions  of — ; 

renders  liable  to  poor  rate  all  mines  not  already 

(under  43  EKz.  c.  2)  liable  to  same,  772. 
mines  of  tin,  lead,  and  copper, — gross  and  rateable 
value,  ascertainment  of — 

(a)  Where  full  rent  and  no  fine  reserved  or 

taken,  772,  773.  ,  ,    , 

(b)  Where  either  no  rent  or  less  than  full  rent 

reserved,  773. 
mines  other  than  tia,  lead,  and  copper, — gross  and 

rateable  value,  ascertainment  of,  773,  774. 
"  mine,"  meaning  of,  773. 
"dueSj"  meaning  of,  773. 
"lease,"  meaning  of,  773. 
"  fine,"  meaning  of,  773. 

deduction  of  rate  by  lessee,  provisions  for,  774. 
"gross  value,"  object  of  act  in  ascertaining,  774. 
"  special  contract"  rendering  lessee  liable,  774. 
"special  contract,"  meaning  of,  JDevoTisMre  {Duke) 

V.  Ba/rrow,  &c.  Co.,  774,  775. 
local  rates,  extension  of,  to  like  classes  of  mines, 

effect  of  Eating  Act,  1874,  cumulative  liability  of  both 
lessor  and  lessee,  quaere,  775. 
3rd.  Irish  and  Scotch  mines  (Poor  Eate  only) — 

liability  of  Irish  mines  of  all  sorts,  under  1  &  2  Vict. 

c.  66.. .776. 
in  case  of  newly-opened  mines  in  Ireland,  a  respite  of 

seven  years,  776. 
licensees  of  Irish  mines  liable  as  lessees  in  all  cases,  776. 
mode  of  assessing  rateable  value  of  Irish  mines,  776, 

_777. 
HabUity  of  Scotch  mines  of  aU  sorts,  under  8  &  9  Vict, 
c.  83...777. 
4th.  Mining  plant,  &o.  (Poor  Eate  only) — 

exemption  of,  under  43  BUz.  c.  2.. .779. 
non-exemption  of,  oases  of,  even  under  43  Eliz.  c.  2... 

780. 
non-exemption  of,  under  Eating  Act,  1874.. .773,  779, 
,    .      _  780.   .     i.> 
5th.  Mines  generally  (Bates  other  lihan  Poor  Eate) — 

HabUity  to,  774. 
exemption  of  tinners  from  rates,  152,  153. 
custom,  how  far  it  might  impose  a  rate  on  mines,  768,  780,  781. 
See  also  EATING  OF  Quabries,  &c. 
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EATING  OF  aUAEEIES, 
1st.  In  England — ■ 

poor  rate,  liability  to,  under  43  Eliz.  c.  2. ..777. 

i„        exemption  from,  if  worked  as  (and  therefore 
being)  mines,  777 — 779.  > 
rates  other  than  poor  rate,  liability  to,  774,  781—784. 
mode  of  rating,  779. 
exemption  of  tinners  from,  152,  153. 
2nd.  In  Ireland — 

poor  rate,  liability  to,  Trader  1  &  2  Vict.  c.  56.. .776,  777. 
rates  other  than  poor  rate,  781 — 784. 
mode  of  rating,  776,  777. 
3rd.  In  Scotland — 

rates,  liability  to,  tinder  8  &  9  Vict.  c.  83.. .777.     See 
Eating  of  Mines,  &c. 

EECEIVEE  AND  MAJSTAGEE, 

cases  in  which  this  remedy  available,  349. 

in  case  of  partnerships,  when  mismanagement,  613..    ■ 

difficulty  in  appointmg,  where  mortgagee  in  possession,  614 — 

617. 
.  See  PAethibbships  m  Mines. 

EECOEDS.    See  Eyidence. 

EEDDENDUM, 

nature  and  varieties  of,  471. 

general  form  in  coal  mine  leases,  471,  472. 

,,  in  metallic  mine  leases,  472,  473. 

different  rents  for  different  minerals  in  one  and  same  lease, 
473. 

EE-ENTET,  PEOVISO  EOE, 

to  what  extent  it'  should  be  qualified,  484. 
in  construction  of,  void  means  voidable,  484,  485. 
when  breach  of,  is  waived,  486,  487. 
when  entry  under,  necessary  and  when  not,  488 — 490. 
distinction  between  freehold  and  chattel  interests,  490,  4&1. 
in  licences  to  wort,  518. 
See  Leasing,  Express  Powers, of;  Leases,  MifriNG,  &c. 

EEGISTEEED  COMPANIES.    See  Eegisteation  oe  Companies. 

EEGISTEATION  OP  COMPANIES, 

Under  Companies  Act,  1862,  what  companies  must,  563,  564. 
,,  what  companies  may,  563,  564. 

memorandum  and  articles  of  association,  564. 
registered  companies,  winding  up  of.     See  "WiNDlNG-Trp ;  CoN- 

.TEIBITTOEY. 

EEGISTEATION  OP  SALES  AND  LEASES, 
under  local  registration  acts,  537,  538. 
tmder  general  registration  acts,  638,  539. 
special  provisions  regarding  minerals,  upon,  539. 

EEGULATION  OP  MINES.    See  Mines,  Eegtoation  of. 

EELIEP, 

equitable.    See  Eqititable  Eelief. 

inconsistent,,  not  given  in  one  and  same  action,  420,  421. 

complex  but  not  inconsistent  given  in  one  action,  421. 

EEMAENDHEMAN,  .  :  ,    • 

interest  of,  in  mines  devised.     See  Conveksion. 
when  entitled  to  mining  niachinery-  and  fixtures,  403 — 405. 
3t  2 
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EEMEDIES, 

relating  to  mines,  330 — 353. 
general  effect  of  new  procedure,  330,  331. 
retention  of  old  names,  reasons  for,  331. 
legal  remedies,  330—337    ' 

II.)  Trespass,  331. 
2.1  Case,  331. 
3.)  Covenant  and  assumpsit,  331,  332. 
4.)  Ejectment,  332—334. 
5.)  Trover,  334. 
6.)  Action  for  use  and  occupation,  334. 
7.1  Writ  of  elegit,  335. 
8.)  Arbitration,  335. 
9.)  Injunction,  335—337. 
equitable  remedies,  337 — 353. 
(lA  Injunction,  337—343. 
(2.1  Action  for  account,  343 — 346. 
(3.1  Arbitration,  346—348. 
(4.)  Specific  enforcement  of  covenant,  348. 
(5.1  Receiver  and  manager,  349. 
[6.)  Foreclosure,  349. 

(7.)  Declaration  and  ascertainment  of  rights,  349 — 350. 
jurisdiction  of  county  court,  350. 
Umits  of  time  for,  350 — 353. 


(1.)  Covenant,  350. 
(2.)~ 


Trespass,  351. 
difficulty  of  determining  time  at  wMch.  remedy  accrues,  351,  352. 
difficulty  of  determining  components  of  action,  352,  353. 
summary  remedies  against  nuisances,  328,  329. 

,,  tSnes  for,  353. 

statutory  remedies  usually  in  aid  (not  in  exclusion)  of  common 

la-w,  163,  164. 
remedies  of  partners  against  each,  other.     See  PabtitebshipS' 
mMiNiES. 

EENEWAL  OE  LEASE, 

in  case  of  church  lands.    See  Leases  oe  CHtracH  Lands  and 

Mines. 
covenant  for,  specifically  performed,  526,  527.     See  Covenant 

TO  Eenev  ;  Spbcipic  Peseoemance. 
by  one  partner,  effect  of,  in.  general,  579,  582,  585,  586. 

,,  in  exceptional  cases,  579^  580,  681, 

582,  584,  585. 
EENT, 

under  leases  may  be  part  of  the  thing  demised,  471. 
when  and  when  not  to  be  rack-rent,  456. 

when  rents  may  be  lumped,  and  when  severed  and  when,  not — 
as  to  church  lands,  82. 
as  to  lands  in  general,  457 — 459. 
reservation  of  different  rents  for  different  minerals  in  one 

lease,  473. 
future  rent,  how'calculated  upon  a  winding-up,  508 — 510. 
under  licenees,  is  not  rent  strictly  so  called,  519. 
effect  of  receipt  of,  after  cause  of  forfeiture,  486. 
See  Leasing,  Express  Powers  oe;  Leases,  &c;  Tonnage 
Ebnts. 

EENTS,  ACCUSTOMED.    See  Acctjstomed  Eents. 

EBNTS,  ANCIENT.    See  Ancient  Eents. 

EEPUDIATION  OE  AGENCY.    &e Agents;  Agents, Mining. 

EEPUTATION, 

not  sufficient  evidence  of  title  to  mines,  43. 
when  applicable  to  different  districts,  43,  44.     See  Special 
Customs  oe  Manor;  Evidence,  &c. 
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EEPUTED  MANOES, 

origin  and  characteristics  of,  36,  37.     See  Manobs. 

RESCISSION  OP  CONTRACT, 
right  of  vendor,  427,  428. 
right  of  purchaser,  431 — 433. 
waiver  of  right,  433,  434. 
See  Specific  PEEFOEMAifCE. 

BESEEVATIONS, 

distinguished  from  exceptions,  31,  368,  369. 

in  leases,  of  rents,  &c.    See  Leases,  Mining,  &c. 

in  licences.    See  Licences,  Mining. 

EBSBEVOIE,  INSECUEELY  BOTTOMED, 

liability  for   damage  from,  299,   30.0.    See  Inundation  of 
Mines. 

EESTEAINING  STATUTES.    See  Disabling  Statutes  ;  Leases 
OF  Chuech  Lands. 

EETAIL  TEADE  IN  COALS.    See  CoAi  Teade. 

EETUENS  AND  NOTICES, 

■what  required  under  Mines  Eegulation  Acts,  679,  680,  693,' 
694. 

EEVHESIONEE, 

when  entitled  to  mining  machinery,  403 — 405.     See  Mining 
Plant,  Teansfee  of. 

EIGrHTS,  MINING.    See  Easements,  Mining  ;  Natural  Eights. 

EIOTOUS  OFPENCES, 

in  mines,  669,  670.    See  CKEvrnfAL  Offences. 

EIPAEIAN  PEOPEIETOES, 

their  natural  rights  in  water,  227. 

easements  acquired  adversely.    See  Pollution  of  Streams  ; 
Water,  Eights  of  ;  "Watbecouesb. 

EOADS, 

mines  under.    See  Highways,  Mineeals  undee. 

use  of  improved,  211,  212. 

alterations  in,  what  permitted.    See  WAT,  Eights  of. 

nature  of  boundary  roads,  217,  218. 

substitution  of  newior  old,  225,  226. 

EOADS,  MINEEALS  WITHIN,  UNDEE,  AND  ADJOINING. 
See  Highways;  Tuenpikes. 

HOMAN  LAW, 

distinction  between  ownership  and  beneficial  possession,  113, 

114. 
application  of  distinction  to  mines,  114. 
diversities  in  terms  of  holding  lands,  114,  115. 
adoption  of  laws  of  conquered  states,   regarding   mines  in 

Macedonia,  &c.,  115. 
■mining  rights  claimed  by  Tiberius,  115. 
imperial  mining  rights  as  defined  in  decree  of  Gratian,  116. 

ROYAL  MINES, 

1st,  in  England,  120—133. 

origin  of  crown's  right  to,  120 — 122. 

case  of  Qiieen  v.  Northumberland  {Earl),  122 — 127.     See 

The  Geeat  Case  of  Mines. 
incidental  mining  rights  of  crown,  128. 
common  law,  uncertainty  in  definition  of,_129,,  130. 
statutes  removing  the  uncertainty  of  definition,  130,  131. 
limits  of  statutory  remedy,  131. 
right  of  pre-emption  in  crown,  131 — 133, 
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EOTAL  MINBB—conUnued. 
2iid,  in  Scotland,  133,  X34. 
3rd,  in  Ireland,  134. 
4th,  in  the  Queen's  Dominions  abroad,  134 — 138. 

rights  of  crown  at  common  law,  134 — 136. 

rights  of  crown  as  aflected  by  statutes,  136—138. 

EOTALTEES.    See  Toistnagb  Eents  ;  Eestts;  Leases,  &c. 
EXILES,    G-ENEEAL   AND    SPECLy^,    See  MniES,  Eegota- 

TION  OP. 

EUNNING  •WITH  LAND,   OOYENANTS.      See  CovENAifTS; 

COMPENSATIOW. 

ETJSSIA,  MINES  IN.    See  EoREiGN  States,  Mnfma  Eights  of  ; 

MrtTBEAi  Statistics. 


SAFETY  LAMPS.    See  Mnrais,  EEGuiATiON  of. 

SALES  OE  OHAEITT  LANDS  AND  MINES, 

by  trustees,  with  or  without  sanction  of  court,  89. 

by  trustees,  with  or  without  Charity  Commissioners,'  90. 

SALES  OE  OHUEOH  LANDS  AND  MINES, 

restrictions  upon,    by  disabling    statutes.      See ,  Leases    of 

Chthbch  Lands. 
cases  in  which  sales  authorized,  87,  88. 

SALES  OE  LANDS  AND  MINEIS  GENEEALLT, 
non-disclosure  by  purchaser,  no  fraud,  409. 
duty  of  purchaser  under  legal  obligation  to  disclose,  409,  410. 
concealment  of  material  fact  a  fraud,  410,  4ll. 
mistake,  a  ^ound  for  setting  aside  contract,  411. 
mistake  attributable  to  defendant's  own  negligence,  a  ground 

for  not  enforcing  contract,  412. 
misrepresentation,  a  fraud,  412,  413.  ■ 

necessity  of  seeking  relief  promptly  from  fraud  on,  413 — 415. 
vendor  does  not  warrant  existence  of  minerals,  415. 
sales  and  pxirchases  by  trustees,  416,  417. 
purchase  by  tenant  for  life  from  trustees,  417,  418. 
nature  and  extent  of  relief  from  fiduciary  purchases,  419,  420, 
inconsistent  relief  not  given  in  one  and  same  action,  420,  421. 
relief  not  inconsistent  although  complex  given,  421. 
what  title  must  be  shown, — 

(a)  on  sale  of  lease,  421. 

(b)  on  sale  of  shares  in  cost-book  mine,  421,  422. 

when  iuvestigation  of  prior  title  excluded  and  when  not,  422, 

423. 
doubtful  title  accepted,  when,  423. 

See  also  Specific,  Peefoemance. 

SALES  OF  MINEEALS  APAET  EEOM  SUEFACE, 
under  Settled  Estates  Act,  1877.. .424. 
under  Confirmation  of  Sales  Act,  1862...424,  425,  464,  465. 
practical  points  on  Confirmation  of  Sales  Act,  426. 

SALT, 

production  of,  in  1876.. .747.    See  Mineeal  Statistics. 

SALTPETEE.    See  Altm  Mnras. 

SANDSTONES.    See  Muterai,  Statistics. 

SCHEDULE, 

stamp  on,  535. 
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SCOTCH  LAW, 

allusions  to,  16,  49,  133,  134,  720,  735,  777. 

SEA-BED,  OR  SEA-BOTTOM, 

distingtusied  from  sea-store,  172.    See  also  Sea-Bed,  Mutes 

ITNDEE. 

SEA-BED,  MINES  UNDER, 
origin  of  crown's  rigMs,  170. 
limits  of  crown's  rights,  173. 
Cornwall  Submarine  Mines  Act,  174,  183,  184; 

See  also  Sea-Shoee,  Mnras  tjniibe  ;  Coenwaxl,  Duke  of. 
are  extra-parochial  for  purposes  of  rating,  761.     See  EATUrd 

OF  Mutes. 

SEA-BOTTOM.    See  Sea-Bed. 

SEA-CAEEIAaE 

of  coal,  regulation  of,  702 — 704.    See  CoAi  Teade,  Eegitla- 

TION  OF. ' 

SEA-SHOEE, 

property  of,  in  crown,  170,  171. 

,,  sometimes  in  adjoimng  lord  of  manor,  171. 

„  e-vidence  of,  171, 172. 

distinguished  from  sea-ljottom  or  sea-bed,  172. 
definition  of,  172. 

"  ordinary  high-water  mark  "  explained,  172,  173. 
'    aUuvial  increase,  no  part  of,  174. 

See  also  Sea-Shoee,  Mines  undee. 

SEA-SB^OBE,  MESrES  UNDEE, 
origin  of  crown's  rights,  170. 
adverse  rights  of  subject,  170,  171. 
construction  of  crown  grant,  173. 
Cornwall  Submarine  Mines  Act,  174,  183,  184.     See  also  Sea- 

Bed,  Mines  imDBE ;  Coenwail,  Dttkb  of. 
are  extra-parochial  for  purposes  of  rating,,  761.     See  EATHfS 
OF  Mines. 

SEIGNBUEIAIi  MINING  EIGHTS,      - 
of  Eoman  emperor.     See  Eoman  Law. 
of  Enghsh  crown.     See  ENaLlSH  Ceoww. 
of  DuSe  of  Cornwall.     See  CoENWAii,  Dtjke  of. 
of  foreign  states.    See  Eoeeign  States. 

SEISIN, 

Ibrevj  of,  as  to  mines,  368,  369. 

SET-OFF,  '  ' 

of  rent  against  interest,  431.    See  Specific  Pbefoemah-ce. 

SETTLED  ESTATES  ACT,  1877, 

provisions  of,  regarding  minerals,  424,   425,  438,   439,  447, 
463,  464. 

SEVERAL  AND  JOINT.  ,  See  Joott  And  Sevbeal. 

SEVEEANOE  OF  MINEBALS  FEOM  SURFACE, 
circumstances  occasioning  severance,  27,  28. 
diversities  of  severance,  28. 
title  to  minerals  as  a  several  inheritance, — 

either  documentary  evidence,  28. 

or  adverse  possession,  29. 
quality  of  adverse  possession  necessary,  29. 
all  owners  have  sitmlar  rights  of  worHng,  30. 
surface  restrictions  on  working,  30. 
surface  rights  of  working,  31 — 33. 
compensation  for  surface  damage,  33,  261. 
construction  of  exception  of  minerals,  33,  274,  275. 
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SEVEEED  MINEEALS, 

property  of,  in  lord  of  manor,  41,  42. 

SHAETS, 

used  in  common,  23,  24. 

single  and  double.  Mines  Eegulation  Acts,  677,  678. 

shafts,  propping  of,  686,  698. 

SKAEEHOLDEE, 

his  liability,  cessation  of,  400,  401. 

SHABES,  FOEFEITUEE  OE, 

in  cost-book  mines,  manner  and  effect  of,  574,  5J5. 
effects  of  an  ineffectual,  575,  576. 
effects  of  an  effectual,  586,  587. 
procedure  wbere  no  power  of,  587. 

SHAJBE8  IN  MINES, 

usual  manner  in  wHch.  shares  are  held,  397. 
nature  of  share  interest,  397,  398,  567. 
shareholder's  right  of  transfer,  567. 
director-shareholder's  right  of  transfer,  567,  568. 
whether  shares  are  withm  Statute  of  Erauds,  398,  399. 
whether  shares  are  within  Statute  of  Mortmain,  398,  399. 
when  transferee  indemnifies  transferor,  §.nd  when  not,  400. 
cessation  of  shareholder's  liabiUty;,  400. 
when  shares  are  in  order  and  disposition  of  bankrupt,  401, 
stamps  on  transfers  of,  401. 
See  also  Pabtneeships  m  Mnras;   Companies,  Mining; 

WiNDING-TJP. 

SHAEES,  EELINQUISHMBNT  OE, 

in  cost-book  mines,  manner  and  effect  of,  574,  575. 
rights  of  relinquishing  shareholder  on  a  winding-up,  576. 

SHAEES,  TEANSEEE  OF, 

shareholder's  right  of  transfer,  567. 

director-shareholder^s  right  of  transfer,  567,  568. 

right  to  reject  transferee,  568,  574. 

objection  to  transferee  need  not  be  stated,  568. 

discretion,  how  exercised,  568,  569. 

consequences  in  general  of  ineffectual,  569. 

consequences  if  ineffectual  because  of  infancy,  569,  570. 

what  IS  a  perfect  execution  of,  570. 

in  blank,  various  effect  of,  570. 

irregularities  on,  that  are  immaterial,  571,  572. 

SHEEPWALK  CUSTOM, 

in  Wales,  confers  no  right  to  mines,  167,  168. 

SHIPS, 

in  coal  trade,  to  be  measured,  702. 

SIGH!TALLIN'&.    See  Mines,  Eegulation  of. 

SILVEE  MINES, 

their  localities,  722,  723. 
production  of,  in  1875... 743,  744. 
See  Mineral  Statistics  ;  Eotal  Mines. 

SLATE, 

a  mineral,  4. 

SMELTING, 

right  to  erect  mills  for,  should  be  expressly  granted  or  excepted, 

207,  208.  ^ 

mills  for,  rating  of,  780. 
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SOLUM  ITALIOUM, 

characteristics  of ,  113,  114. 

its  degradation  to  level  of  Solum  Provinoiale,  113,  114. 

law  of  mines  in,  114 — 116. 

SOLttm:  peovinoiale, 

.     characteristics  of,  113,  114. 
becomes  universal,  114. 
law  of  mines  in,  114,  116. 

SPADSr,  MINBS  IN.    See  FoEEiau  States,  Mnrnfa  Eights  op  ; 
MiNEEAi,  Statistics. 

SPECIAL  CUSTOMS  OP  MANOE, 

effect  of,  upon  rights  of  lord  to  minerals,  42,  53,  54. 

effect  of,  upon  rights  of  tenant  to  minerals,  42,  54,  55. 

evidence  of,  generally,  43,  388. 

evidence  of,  within  defined  ambit,  43,  44,  388—390. 

when  customs  of  another  manor  are  evidence  of,  and  when 

not,  389,  390. 
one  custom,  semble,  no  evidence  of  another,  393. 
limits  of,  45,  48,  393. 
circumstances  excluding  growth  of,  43. 

documentary  evidence  often  excludes  alleged  custom,  390,  391. 
difficulty  of  proving  special  customs  adverse  to  lord,  55. 
illustration  of  difficulty,  Portland  (Duke)  v.  Sill,  55—58. 
reputation  alone  cannot  prove  a  custom,  391,,  392. 
lord's  surface  rights  over  waste,  enlarged  or  abridged  by,  210. 
court  rolls,  how  far  evidence  of,  and  for  and  against  whom, 
392,  393. 

SPECIFIC  ENPOECEMBNT  OP  COVENANT, 
when  action  for,  Hes,  348. 

SPECIFIC  PEEFOEMANCB, 

(1.)  In  contracts  for  sale  of  mines,  409 — 436. 

non-disclosure  by  purchaser,  when  a  fraud  and  when 

not,  409. 
concealment  of  laaterial  fact  a  fraud,  410,  411. 
mistake  a  ground  for  setting  aside  contract,  411. 
mistake  attributable  even   to    defendant's  own    negK- 

gence,  a  sufficient  defence  to  action  for  specific  per- 
formance, 412. 
misrepresentation  always  a  fraud,  412,  413. 
relief  from  fraud  must  be  promptly  applied  for,  413, 

414. 
non-existence  of  minerals  is  no  fraud,  415. 
when  purchases  by  fiduciary  persons  are  good,  416. 
,,  ,,  bad,  417. 

when    purchase  by    tenant  for  life  from    trustees  is 

good,  417,  418. 
nature    and    extent  of  relief  in    cases    of   fiduciary 

purchases,  418 — 420. 
inconsistent  relief  not  given  in  one  and  same  action, 

420,  421. 
relief  complex,  but  not  inconsistent,  given,  '421. 
when  defence  of  bad  title  open,  and  when  not,  421 — 

423. 
rights.of  vendor, — 

(a)  payment  into  court,  if  purchaser  in  possession, 

425,  426. 

(b)  right    to     measure,     where     purchase-money 

payable  in  proportion  to  quantity  worked, 

426,  427. 

(c)  right  to  rescind  contract,  427,  428. 
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SPEOIPIO  F'EEFOmL&NG^i— continued. 

(1.)  In  contracts  for  sale  of  inmes— continued. 
rights  of  purchaser, — 

(a)  quiet  enjoyment,  428. 

(b;  compensation  for  disturbance,  428 — 431. 

some  possibility    of   disturbance  necessary, 

429,  430. 
what  matters  proper  subjects  for  compensa- 
tion, 430,  431.  _. 
■when  compensation  not  excluded  by  condi- 
tion, 431. 

(c)  right  to  repudiate  or  rescind  contract,  432> — 434. 

■waiver  of  right  to  rescind,  433,  434. 

(d)  right  to  possession,  434. 
no  opening  oi  biddings,  43^^,  435. 

contracts  regarding  mines  abroad,  specific  performance 

of,  435,  436. 
contracts  invol^nng  continuous  acts,  no  specific  peir- 
formance  of,  436. 
(2.)  In  contracts  for  lease  of  mines, — 

as  a  general  rule,  specific  performance  decreed,  521. 
the  contract,   how  afieoted  by  alteration  of    circum- 
stances, 522. 
,,  ,,  by  statutory  incapacity,  522. 

„  ,,  byuncertaintyof  terms,  522. 

effect  of  fraud  or  mistake,  522,  523. 
,,       ambiguity  ■without  fraud,  523. 
,,       material  omission,  523,  524. 
,,       supposed  accuracy  proving  gross  inaccuracy, 

524,  525. 

,,     ,  supposed  profitable  proving  unprofitable  mine, 

525.  ■ 

cases  in  •which  specific  performance  not  decreed,  525,  526. 

if  agreement  already  executed,  525. 

if  general  superintendence  required,  525,  526. 

if  damages  adequate,  526. 

if  inexcusable  delay,  526. 
rene'wal,  covenant  for,  -when  specifically  performed,  526. 
,,  when  not  specifically  performed, 

527. 
effect  of  ■want  of  privity,  527,  529. 
various  defences  to  specific  performance,  529,  530. 

STACK  COALS, 

licence  to,  semhle,  need  not  be  in  ■writiug,  357,  358. 

STAITHS, 

rating  of.    See  MiNDra  Plant,  Eating  of. 

STAMPS, 

general  provisions  of  Stamp  Act,  1870.. .530,  531. 

cro'wn  property  made  liable,  530. 

progressive  duty  abolished,  531. 

stamping  of  instrument  effecting  two  or  more  objects,  631. 

stamping  after  execution,  531 — 536. 
on  conveyances  and  sales,  531 — 533. 

■when  consideration  is  stock,  532. 

■when  consideration  is  money,  532. 

■when  consideration  apportioned,  532. 

■when  sub-sale  by,  before  conveyance  to,  original  purchaser, 
532,  533.  .       .  r  , 

■where  there  are  accessory  instruments,  533. 

table  of  duties  in  general  case,  533. 
on  leases  and  licences,  533^ — 535. 

■when  agreement  only,  533. 

■where,  consideration  whoUy  or  partly  in  kind,  533,  534. 
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STAMPS— continued. 

on  leases  and  licences — continued. 

•what  partial  considerations  exempt,  534. 

duties  in  special  cases,  534. 

table  of  duties  in  general  case,  534,  535. 

■wien  licence  in  fee  or  for  years,-  536. 
on  counterparts,  535. 
on  duplicates,  535. 
on  assignments,  535. 
on  surrenders,  535. 
on  Bckedules,  535. 
on  inventories,  535. 
none  on  plans,  &c.,  535,  536. 
various  points  regarding,  536,  537. 

STAJSTNAKIES  ACT,  1869, 

provisions  of,  573 — 575.     8ee  also  SlAlirifAUY  OoTJETS;   CoM- 
PAIOES,  Mining;  andWnropfG-up. 

ST^NNAEIBS,  COMPANIES  WITHIN, 

test  for  asoertaimng  -what  are,  639.     8ee  Oompajstes,  Mestng  ; 

WiNDING-TrP;    CONTKIBUTORT. 

STANNAEIES,  LAWS  OP.  See  Coeitwail,  Cttstoms  of;  Devon, 

CxrSTOMS  OF. 

STANNARY  OOTJETS, 
origin  of,  194. 

jurisdiction  of,  between  tinner  and  tinner,  194,  195. 
jurisdiction  of,  between  tinner  and  stranger,  195. 
cause  of  action  local,  195. 
test  of  local  action,  195. 
equitable  jurisdiction,  195,  196. 
test  of  jurisdiction  for  winding  up,  639. 
various  acts  amending  jurisdiction  of,  196 — 199. 

18  Vict.  e.  32...  196. 

32  &  33  Vict.  c.  19.. .197. 

Orders  and  Eules  of  1876...  198. 
court  of  vice-warden,  197. 

appeals  from,  prior  to  November,  1875.. .197. 
,,  since  tbat  date,  199. 

winding-up  cases,  196,  197. 

equitable  jurisdiction  of,  196. 

practice,  process  and  pleadings,  198,  199. 

STATISTICS,  .MINEEAL.    See  Mineral  Statistics. 
STEALING.    See  Labcent. 

STEAM-PEESSUEE, 

gauging  of.  Mines  Eegulation  Acts,  686,  699. 

STONE,  a  Mineral,  4.    See  also  Mineral  Statistics. 

STONE  QUAEEIES, 
locaUties  of,  734—739. 

granite  and  granite-like  stones,  734 — 736. 
limestones,  736,  737. 
sandstones,  737—739. 
See  Mineral  Statistics  ;  Quarries  ;  Eating. 

STOPPAGrES.    See  Workmen's  Contracts. 

STOWSES, 

description  of,  142. 

necessity  of  maintaining,  qucere,  now,  142. 

STRATIEIED  MINEEAL8, 

imder  Coal  Mines  Eegulation  Act,  1872.. .675.  , 
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STEEAMING  POE  TIN, 
iniirries  by,  153. 

STEBAMS,  POLLUTION  OF.    See  Pollution  of  Streahs. 

SUBJACENT  SUPPOET.    See  Sttppoet. 

SUBSIDENCE  OP  SUEEACE, 

usually  no  po-wer  to  occasion,  in  mining,  269. 
power  may  be  given  by  agreement,  270. 

no  compensation  for,  where  damage  foreseen  at  time  of  grant, 
268.    See  Suppoet. 

SUCCESSION  DUTY, 

valuation  of  mines  for,  379. 

SULPHUE  OSES, 

production  of,  in  1875... '745.    See  Mineeal  Statistics. 

SUMMARY  JUEISDICTIONS, 

under  Eivers  PoUution  Act  and  Public  Healtb  Acts,  328,  329. 

under  EegulatLon  of  Mines  Acts,  689,  690. 

Tinder  Master  and  Workmen  Acts,  661,  663,  665,  666. 

SUMMAEY  EEMEDIES, 
in  cases  of  nuisance,  328. 

under  EiVers  Pollution  Prevention  Act,  1875.. .328— 330. 
do  not  exclude  the  civil  remedy,  330. 
times  for,  353. 
See  Eemedies. 

SUPEEVISION,  IVINDING-UP  UNDEE.    See  Winding-up. 

SUPPOET, 

1st.  Eight  to  vertical  {i.  e.  subjacent)  support,  269 — 283. 
is  a  natural  right,  269,  270. 

may  be  modiiied  or  discharged  by  agreement,  270. 
agreement  modifying  or  discharguig  right  very  strictly 

construed,  270 — 272.^ 
qucere,  if  custom  wiU  discharge  right  of  support,  272,  273. 
right  of  support  (in  absence  of  title)  is  absolute,  273,  274. 
right  of  support  (in  case  of  title)  is  a  question  of  construc- 
tion, 274,  275. 
construction  of  inclosure  acts  regarding  right  of  support, 

275—277. 
construction  of  private  grants,  leases,  &c.,  277 — ^282. 

right  to  occasion  subsidence  (that  is,  to  withdraw  sup- 
port) arises  either  (1.)  from  express  words,  277 — 280. 
or  (2.)  from  necessary  implication,  280 
—282. 
question,  whether  right  of  support  extends  to  buildings, 
283. 
2nd.  Eight  to  lateral  (i.  e.  adjacent)  support,  284 — 293. 
is  a  natural  right  for  land  in  natural  state,  284. 
is  an  acquired  right  for  land  built  on,  284. 
20  (twenty)  years  is  period  of  acquisition,  284 — 286. 
right  of  support  to  buildings  as  against  trespasser,  286. 

,,  not  sensibly  heavy,  286,  287. 

limits  of,  287,  288. 
whether  wjuria  sine  damno  here  actionable,  287. 
accumulation  of  actions  in  certain  cases,  288. 
no  right  to  support  from  adjacent  underground  water, 

289—291. 
right  of  support  to  public  works,  nature  of,  288,  291 — 
293. 
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SUEPAOB  DAMAGE, 

restrictions  Tipon,  30,  31. 
.  compensatioii  for,  33,  270. 

See  also  Compensation;  Subsidence;  Suppoet;    Cote- 

NANTS  BtTNNING  -WITH  LAND. 

SURFACE  EIGHTS, 

necessary  rights  implied  on  an  exception  of  mines,  31,  207. 

,,  not  afEeoted  by  fuither  express  right?,  31 — 33. 

limited  character  of  implied  rights,  208. 
necessity  for  larger  express  rights,  210,  211. 
rights  of  lord  over  waste,  extent  of,  208 — 210. 

, ,  enlarged  or  abridged  by  custom,  210. 

over  conterminous  mineral  properties,  218 — 220. 
See  a?so  Water,  Eights  of;  Way,  Eights  of;  Naturad 
Eights  ;  Easements,  Mining. 

SUEEENDEE, 

of  leases  to  be  by  deed,  unless  implied,  354. 
,,      in  what  oases  implied,  387. 
,,      stamp  on,  535. 


TENANT  AT  SUFFEEANOE, 
no  mining  rights,  20. 

TENANT  AT  WELL, 
no  Tnining  rights,  20. 

TENANT  BY  ELEGIT, 

usually  no  mining  rights,  20. 

TENANT  BY  THE  OUETESY.    See  Curtesy  Tenant. 

TENANT  FOE  LIFE, 

being  impeachable  for  waste, 
his  right  to  estovers,  10,  11. 
muy  work  open,  not  unopened,  mines,  11. 
may  pursue  old  veins  by  new  workings,  12. 
whether  he  may  re-open  an  abandoned  or  suspended  mine, 

13. 
his  rights  (if  any)  to  participate  in  proceeds  of  mmeral 
workings,  14.  _  .       ,  -  __^  ^ 

remedies  by  account  and  injunction  against  his  wrongful 

working,  15.  .         . 

manner  of  adjusting  accounts  against  him,  15,,  16. 
allowances  to  him  in  taking  accounts,  16. 
being  unimpeachable  for  waste, 

his  larger  rights  of  mining  unopened  as  well  as  open 

mines,  17. 
may  not  commit  equitable  waste,  17,  18. 
See  also   Waste  ;    Equitable   Waste  ;    Freehold- 
Lands;  Mines. 
executor  of,  his  rights  to  mining  plant.    See  MnsriNG  Plant, 

Transfer  of. 
position  of,  purchasing  from  trustees  of  settlement,  417,  418. 
his  powers  of  leasing  under  statute,  443,  444. 

TENANT  FOE  YEAES,  .    ^  ,„  „„ 

may  work  open  mines,  if  not  restrained,  19,  20. 
right  of,  to  estovers,  19. 
may  be  without  impeachment  of  waste,  19. 

TENANT. IN  FEE  SIMPLE, 
his  mining  rights,  9. 
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TENANT  m  TAIL, 

may  work  mines,  9,  10. 

when  entitled  to  mining  machinery  and  fixtures,  401 — 405. 

leases  by,  441,  442.  ' 

under  statute  of  Henry  Viii.,  441. 

under  Pines  and  Eeooveries  Act,  442. 

under  Settled  Estates  Act,  442. 

TENANT  m  TAIL  AETEE  POSSIBII/ITY  OF  ISSUE  EX- 
TINCT, 
his  mining  rights,  and  limits  thereto,  10. 

TENANTS  IN  COMMON.    See  Co-Tenants;  Oo-Ownbeships 

EST  WOEKING  MuTES. 

TEEM, 

extent  of,  to  be  granted  under  leasing  powers,  463,  434. 
See  the  various  titles  beginning  Lease,  &c.;  Tenant,  &o.; 

See  also  LEASINe,  EXPEESS  POWERS  OF. 
whether  and  by  whbin  term  is  voidable,  453,  454,  484 — 486. 

"THE  GEEAT  CASE  OF  MINES," 
defines  mining  rights  of  crown,  122. 
statement  of  crown's  claim,  ia  case,  122,  123. 
statement  of  earl's  defences,  123. 
arguments  for  and  against  crown, — 

1st.  Gold  and  silver,  123—126. 

2nd.  Copper  containing  gold  or  silver,  126,  127. 
judgment  m  case,  127. 

See  EoTAL  Mines. 

THEOUGH  TEAPFIC, 

facilities  for,  Eegulation  of  Eg,ilways  Act,  1873.. .717,  718.     See 
Undue  Peeeeeences;  Eailvtay  Commissionees. 

TIBEETUS, 

his  law  of  mines,  115.     See  EoHAN  Law. 

TIN  BOUNDS, 

are  personal  estate  in  Cornwall,  150. 
are  real  estate  in  Devon,  156. 
mode  of  acquisition  of,  150. 
■  mode  of  resisting  acquisition  of,  160.  • 
annual  renewal  of,  151. 
nature  of  title  to,  158. 
(See  CoENWAii,  Customs  op;  Coenwaix,  Duke  op;  Devon, 
Customs  op. 

TIN  DUES, 

in  stannaries.  See  Toll-Tin;  Faem-Tin. 

TIN  MINES, 

their  localities,  726,  727. 

production  of,  in  1875. ..743.    See  Mineeal  Statistics;  Coen- 
WAXL,  Customs  of;  Devon,  Customs  op. 

TINNEES, 

of  Cornwall  and  Devon.  See  Goenwall,  Customs  OP;  Devon, 
Customs  op. 

TITHES,  TITHE  EENT-CHAEGB, 
as  to  minerals,  768,  783. 

TITLE, 

to  mines,  nature  of,  367. 
on  sale  of  lease,  421. 

on  sale  of  shares  in  cost-book  mine,  421,  422. 
investigation  of,  aliunde,  when  excluded,  and  when  not,  422, 423. 
when  doubtful  title  may  be  enforced  on  a  purchaser,  423. 
See  also  Speoipio  Peepoemance. 
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TOLL-TIN, 

in  stannaries,  151. 

TONNAGE  EBNTS, 

reservation  of,  471,  472. 

divers  rents  for  divers  minerals  in  one  lease,  473. 

where  purchase-nloney  is  in  form  of  tonnage-rent,  onus  is  on 

purcliaser  to  stow  that  puroliase-money  is  paid,  496. 
where  only  tonnage-rent,  duty  to  work  forthwith,  497. 
calculation  of,  with  reference  to  average  clause  and  generallv, 

505—507.  5  J-. 

Hahility  to  pay,  with  reference  to  average  clause  and  generallv, 

505—507.  6  J'> 

See  also  Eents;  Puechase-Monet;  LsrsPEOTioif. 
TRADE, 

when  mining  is,  and  when  not,  546—552.    See  Oo-Ow:i!rEESHlP^ 

nf  WoEKDTG  Mines. 
consequences  of  the  distinction,  552.     See  Banxruptcy. 

TRADE  IN  COAL.    See  OoAi  Trade,'  Reguiation  of. 

TRADE  UNION  ACT,  1871, 
provisions  of,  666,  667. 

TRADER  AND  NON-TRADER.    See  Co-Owwerships  in  Wor£- 
nsra  Mutes.  ' ' 

TRAMEOAD,  MINERAL, 

right  to  construct  or  use.    See  Way,  Rights  oe. 

TRANSFER  BT  DEED, 

conveyances  of  mines,  ancient  and  modem,  367,  368. 
distinction  between  grant  and  exception,  368,  369. 

,,  between  conveyance  and  licence,  369. 

accuracy  of  parcels,  370. 

TRANSFER  BY  OPERATION  OF  LAW, 
general  law  of  devolution,  380,  387. 
Kability  of  mines  to  dower,  380—384. 
descent  to  co-parceners,  385. 
partition  between  co-parceners  and  co-tenants  generally,  385 — 

387.  _  ' 

surrender  of  lease,  when  implied,  387.  ' 

See    Co-Paegeners;     Tenants    in    Common;     Joint 
Tenants;  Partition;  Doweess. 

TRANSFER  BY  WILL, 

mines  usually  treated  as  real  estate,  370,  371. 

general  duties  of  executor,  371. 

personal  UabiUty  of  executor  continuing  mining  busuiess,  371. 

fund  for  indemnity  of  executor  in  such  a  case,  372,  373. 

when  imperative  duty  to  convert  mines,  and  consequences  of 

not  converting,  373^376. 
time  as  "from  which  the  conversion  dates,  376,  377. 
when  the  duty  to  convert  is  excluded,  377,  378. 
'    what  included  in  devise,  379. 

See  Conversion;  Executoe;  Dowress. 

TRANSFER  OF  MINES, 

how  far  Statute  of  Frauds  is  apphcable,  354 — 367. '  See  Frauds, 

Stattjtb  of.  :     ■  •    '  ■ 

by  deed.    See  Transeee  by  Deed. 
by  wUl.    See  Teansfee  by  WrLi. 

by  operation  of  law:    See  Transfer  by  Opeeation  of  Law. 
ijy  adverse  possession.    See  Adverse  Possessioit. 
of  shares  in  mines.    See  Shares  in  Mines;  Shares,  Transfer 

OF.  ■         ' 

of  mining  plant.    See  Mining  Plant,  Transfer  of. 
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TEANSFEE  OF  SHARES.    See  Shakes,  Teai^sfee  oe. 

TRESPASS, 

by  copyholder  against  lord  or  a  stranger,  37 — 41. 
the  mode  of  resisting  acquisition  of  tin-bound,  150. 
action  of,  as  to  mines,  331. 
is  excused  by  parol  licence,  514. 

TEOYEE, 

action  of,  for  minerals,  wlien  seYered,  334. 
title  to  mines  often  tried  by,  334. 
foundation  of  action,  334.     See  Eemedies. 

TEUCK  ACT,  1831, 

provisions  of,  658,  659. 

decisions  upon,  659,  660.    See  also  Woekmen's  Conteacts. 

TEUSTEE, 

duties  of,  as  to  mines  devised.     See  OoiTTOESlON. 
of  shares  of  mines,  397. 
leases.by,  437 — 439. 

of  charity  lands,  leases  by,  90.     See  Executoes;  Leases,  &o.; 
Oestdi  qtie  Tetjst. 

TEUSTEE  EOE  CEEDITOES, 
is  not  a  partner,  556,  557. 

TEUSTEE  EST  BAOTKEUPTCY, 

vesting  of  mines,  &c.  of  banimpt  in,  387. 

shares  in  mines  in  order  and  disposition  of  bankrupt  vest  in, 

401. 
rights  of,  to  mining  plant,  as  against  mortgagee,  406,  407. 
his  liability  for  future  rent  of  leasehold  mines,  508 — 510. 
where  miner  is  a  trader  or  a  non-trader,  consequences  to.     See 

Oo-OwifEESHiPs  nsr  WoRKHsra  Mines  ;  Bankettptoy. 
not  a  partner  -with  solvent  partners,  556,  557. 
liquidator  in  lieu  of,  in  what  cases,  637. 

See  also  LiauiDATOE ;  WrNDlNG-Trp,  &c. 

TUENPIKB   EOADS,  MINEEALS  WITHIN,  UNDBE  AND 
ADJOINING, 
provisions  of  Turnpike  Eoads  Acts,  106,  107. 

TYNWAIiD,  ACT  OE.    See  Mah,  Isle  oe,  MnfES  isr. 


UBEEEIMA  FIDES, 
,     necessity  of,  between  partners,  602,  603. 

,,  between  directors  and  shareholders,  603,  604,  609. 

under  sect.  38  of  Companies  Act,  1867.. .604 — 606. 
the  section  may  extend  even  to  promoters,  606 — 609. 
the  common  law  even  may  reach  promoters,  where  a  mesne  sale 
is  merely  ostensible,  609 — 611. 
See  PAETiraESHiPS  nsr  Mjjtes;  Companies,  Motinq;  Fiduciaet 
Eelations. 

UMBEE, 

production  of,  in  1875.. .747.    See  MnTEEAL  Statistics. 

UNCBETAIN  EENT.    See  Tonnage  Eents. 

UNCEETAINTY  DST  TEEMS, 

-   efleot  of ,  in  action  for  specific  performance,  522.   See  Ambigttity 
WITHOUT  Feaud. 

UNDEEGEOUND  WATEE.    fifee  Water,  Eights  of;  Injtjeies 
feom  Mintng;  Baeeiee,  Trespass  to. 
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TINDUE  PEEFEEENCES, 

railway  and.  canal  companies  forbidden  to  giye,  714,  "715. 
railway  commissioners,  appointment  of,  715. 
decisions  regarding,  17  &  18  Vict.  o.  31. ..716. 
recent  decisions,  36  &  37  Vict.  c.  48.. .718,  719. 
See  also  Oontbacts  with  Mastee-Miners;  THEoroH  Teaffio; 
Eatlway  Oommissionees. 

"ONION   ASSESSMENT   COMMITTEE   ACT.    See  Eating  op 
Mines  ;  Eating  of  Quarries. 

UNITED  STATES,  MINES  EST.    See  Foeeign  States,  Mining 
Eights  of;  Mineeal  Statistics. 

UNOPENED  MINES.    See  Open  Mines. 

UNEEGISTEEED  COMPANIES, 

winding-up  of,  637 — 639.    See  Winding-up  ;  Oonteibutoet. 

UNUSUAL  COVENANT, 

in  lease,  effect  of,  460.    See  UsuAi  Covenants. 

USAGE, 

how  far  it  regulates  agency,  589,  590. 

USE  AND  OCCUPATION, 
action  of,  334. 

USUAL  COVENANTS, 

wtat  are,  in  mining  leases,  474,  477.    See  Unusual  Cove- 
nant. 

USUALLY  LETTEN, 
meaning  of,  450,  451. 

VALUATION  OE  MINES  AND  QUAEEIES, 
in  Ueu  of  sale,  378,  379. 
for  succession  duty,  379. 
in  dower,  382. 

on  dissolution  of  partnership,  631. 
in  rating,  752,  753,  772,  774,  776,  777,  779. 

VEIN, 

definition  of,  7. 

what  is  an  old  vein,  12. 

VENDOE, 

what  a  sufficient  description  of,  361. 
rights  of,  after  contract  of  sale,  425-^28. 

VENTILATION,  ^„„ 

under  Mines  Eegulation  Acts,  683,  684,  697. 

VPEDICT 

how  far  evidence  in  a  suhsequent  action,  388.    See  Evidence. 

VEETIOAL  SUPPOET.    See  Support. 

leases  by.    See  Leases  of  Chuech  Lands  and  Mines. 

VICE-WAEDEN, 

duties  and  powers  of.    See  Statwaey  Courts. 

VICTOEIA,  ,     .,  .         •       loi     iQfi      ffee 

rights  of  crown  to  gold  and  silver  mines  m,  134— Idb.    bee 

EoYAL  Mines. 


VOID 


iA  leases,  means  voidable  at  option  of  lessor,  484,.  485. 
in  licences,  the  same,  518. 

o  "U 


1026  GENERAL    INUEX. 

VOIDABLE.    See  Void. 

VOLUNTAET  WINDING-UP, 

commenoement  of,  635.     See  WunDllfG-lJP. 

WAGES, 

payment  of,  upon  a  'windiag-up,  666. 

„      Tinder  Mines  Eegulation  Acts,  676,  693.    See  Wobk- 

MEN. 

WAGGONS,  MBASUEING  OF.    See  OoAi  Trade,  Eegulation 

OF. 

WATVEE, 

of  right  to  rescind  contract  of  sale,  433,  434. 
of  breach,  of  covenant  in  lease,  486,  48'7. 
none,  of  continuing  breach,  487. 
of  cause  of  forfeiture  generally,  574-^576. 

WALES,  WASTE  LANDS  OF,  MINES  IN, 
origin  of  crown's  rights,  165,  166. 
case  of  AU.-Oen.  v.  Beveley,  166 — 168. 

WAEEANTY, 

none,  that  minerals  exist,  415.    See  SPEcmc  Peefoemance. 
none,  to  continue  business,  in  contracts  with  master-miners, 
708,  709.    See  Conteacxs  with  Mastbe-Minees. 

WASTE, 

by  tenant  for  life — 

1st.  When  impeachable  for  waste, 

working  open  but  not  unopened  mines,  11,  12. 
pursuing  old  veins  by  new  workings,  12,  13. 
who  entitled  to  proceeds  of  waste,  13,  14. 
adjustment  of  accounts  against  waster,  15,  16. 
2nd.  When  unimpeachable  for  waste, 

working  open  and  unopened  mines,  17. 
equitable  waste  restrained  in  equity,  17,  18. 
and  now  also  at  law,  18. 
by  jointress,  18. 
by  curtesy  tenant,  18. 
by  dowress,  19.     See  also  DoWEESS. 
by  tenant  for  years,  19,  20. 
by  mortgagee  in  possession,  20 — 23.     See  also  MoETGAGEE  IN 

Possession. 
by  co-tenant,  25. 
by  lords  and .  copyholders.    See  Copyhold   Lands,  Mines 

within  oe  undee. 
by  ecclesiastical  owners, 

inability  to  commit  waste,  71. 
early  attempts  to  restrain  waste,  71,  72. 
statute  Ne  rector  prosternat,  71,  72. 

prohibition  against  waste,  who  should  be  plaintiff  in,  74, 
what  workings  are  not  waste,  75. 
what  workings  with  consent  not  waste,  75,  76. 
See  also  Ecclesiastical  Coepoeations. 

WASTE  LANDS  OF  MANOR,  MINES  UNDEE,  50—58. 
lord's  right  to,  origin  and  nature  of,  50,  51. 
extent  of  lord's  light,  51,  52. 
distinction  between  lord's  mining  rights  in  waste  and  mining 

rights  in  copyhold  lands,  52. 
lord's  right  must  be  exercised  reasonably,  52. 
lord's  right  may  be  abridged,  and  qucere,  excluded,  by  special 

custom,  53,  54.    See  also  Special  Chstoms  of  Manoe. 
copyholders'  rights  of  estovers,  54,  55. 
extent  of  lord's  surface  rights  over,  208 — 210. 
in  what  parish  assessable,  760,  761. 
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WASTE  LANDS  OF  WALES,  MINES  IN.    fe  Wales,  Waste 
Lands  of,  Miiraa  rtr. 

WATEECOUESE.    See  Watee,  Eights  of. 

WATEE,  INJITRIES  FEOM, 

in  mine,  either  natural  or  foreign,  293 — 309.     See  Intindation 
OF  Mine  ;  Bakriee,  Teespass  to. 

WATEE,  EIGHTS  OP, 

watercourses,  tinners'  rigMs  to,  153 — 156. 

what  are  natiiral,  227. 

what  are  easements,  227,  228. 

prior  appropriation,  effect  of,  228,  229. 

quantity  of  injury,  immaterial,  229 — 231. 

some  injury  necessary  to  found  right  of  action,  232. 

pollution  of  stream,  distinguished  from  injury  to  light,  231 — 232. 

pollution  of  sources  of  natural  stream  is  actionable,  232. 

when  easement  to  poUute  acquired,  233. 

difference  between  underground  and  aboveground  waters,  233, 

234. 
extent  of  right  sometimes  a  question  of  construction,  234,  236. 

,,  at  other  times,  measured  by  actual  user,  236. 

injunction  issues  against  injury  to  natural  right,  231,  232. 

,,  sensible  increase  in  case  of  easement 

to  poUute,  236,  237. 
,,  not  if  no  sensible  increase,  237. 

„  not  if  easement  not  altered,  237,  238. 

,,  form  of,  in  cases  of  injury  to  water,  238. 

difference  between  natural  and  artificial  watercourses,  238,  239. 
when  and  against  whom  easement  acquired  in  artificial  water- 
course, 164 — 156,  239—243. 
what  easements  so  acquired,  243,  244. 
burden  of  repair,  and  incidental  rights  thereto,  245 — 247. 
liability  to  damage  resulting  from  non-repair,  247. 
self -protection  against  damage,  by  reasonable  acts  of  defence, 
247,  248. 

See  also  EASEMENTS,  MINING. 

WATEEWOEKS,  MINEEALS  UNDER  OE  ADJOINING, 
usual  pro-visions  of  Waterworks  Acts,  104- — 106. 
construction  of  same  acts,  106. 

WATLBAVES, 

in  general.    See  Way,  Eights  of. 

rating  of,  761,  762,  772—774.    See  Eating  oe  Mnsrss ;  Eating 

OF  CilTAEEIES. 

WAY,  EIGHTS  OP, 

when  and  to  what  extent  implied,  207,  208. 

necessity  for  express  special  rights,  211. 

modem  railway  or  other  improved  road,  use  of,  141,  142,  211 

—213. 
varieties  of  rights  of  way,  213. 
actual  user  is  measure  of  right,  214. 
reason  for  restriction  of  right  to  actual  user,  214,  215. 
limited  elasticity  of  phrase  "  actual  user,"  215. 
what  (i£  any)  alterations  in  character  of  way  permitted,  213, 

215—217. 
peculiarity  in  case  of  boundary  roads,  217,  218. 
reservation  of,— levels  and  surf  ace  roads, — in  cases  of  adjoining 

mineral  estates,  218 — 220. 
form  and  construction  of  reservation  in  Durham  leases,  220, 

221. 
the  extent  of,  often  a  mere  question  of  construction,  224,  225, 
substitution  of  new  for  old  road  acquiesced  in,  225,  226. 
3  U  2 
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WAT,  EIGHTS  OV— continued. 

rigMs  of  way,  how  far  annexaUe  to  lands  for  ever,  226. 
no  right  from  precarious  user,  226. 
whether  exception  of,  is  part  of  old  dominium,  221 — 224. 
See  also  Easements,  Mzning. 

WILL, 

tenant  at,  cannot  open  mines,  20. 
transfer  by.    See  TEAifSPEE  by  Will. 
duties  of  executors.     See  Conteesioh". 
Succession  Duty  Act.    See  Valtjation. 

WINDING-UP, 

1st.  Mining  Companies  in  general — 

(a)  companies  registered  under  Act  of  1862, 

(1.)  Compulsory  winding-up,  633,  634. 

grounds  and  occasions  for,  633. 

application  for,  by  petition,  633. 

who  to  be  petitioner,  633. 

restriction  upon  contributory  petitioning, 
633. 

commencement  of,  633,  634. 

injunction  after  winding-up  order,  634. 

of&cial  liquidator,  his  powers,  634. 

dissolution  of  company,  after  winding-up, 
634. 

registration  of  minute  of  dissolution,  634. 
(2.)  Voluntary  winding-up,  635,  636. 

grounds  and  occasions  for,  635. 

commencement  of,  635. 

effect  of,  on  status  of  company,  635. 

consequences  of,  635,  636. 

rights  of  creditors  saved,  636. 

court  may  adopt  proceedings,  636. 
(3.)  Winding-up,  under  supervision,  636. 

petition  for,  636. 

creditors'  wishes  regarded,  636. 

effect  of  order  of  court  for  winding-up,  636. 
Liability  of  past  and  present  members,  636,  637. 

(b)  companies  not  registered  under  Act  of  1862, 

test  for  ascertaining  the  jurisdiction  for  winding- 
up,  637. 
the  winding-up  is  always  compulsory,  638. 
occasions  for,  638. 

definition  of  "  inability  to  pay  debts,"  638. 
definition  of  "  contributory,"  639. 
2nd.  Mining  companies  within  the  stannaries, 
provisions  for,  196,  639,  640. 
test  for  ascertaining  the  jurisdiction,  639. 
place  of  hearing  petition,  640. 
proof  of  debts,  640. 
declaration  of  hens,  640. 
interpleader  actions,  640. 
past  members,  when  not  contributories,  640. 
future  rent,  how  calculated  on  a  winding-up,  508 — 610. 
wages  of  workmen,  payment  of,  upon,  666. 
See  Companies,  Mining;  Calls,  Eecovdey  of;  &c. 

WOLFEAM, 

production  of,  in  1875.. .747.    See  MiNEEAi  Statistics. 

WOMEN  AND  CHILDEEN  AND  YOUNG  PEESONS, 

employment  of,  in  mines,  restrictions  upon,  675,  676,  692,  693. 

WOEDS,  INTEEPEETATION  OP, 
"  accustomed  rent,"  457. 
"  ancient  rent,"  457. 
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WORDS,  INTEEPBJETATION  OF—continued. 
"artificers,"  659. 
"asof  rigM,"  253,  254. 
"  as  they  then  stood,"  203. 
"  at  any  time,"  502. 
"  collalDorateur,"  648 — 651. 
"common  employment,"  648 — 651. 
"  commonly  letten,'-'  81. 
"dispute,"  666. 
"  during  tie  term,"  502,  503. 
"  garden,"  504. 
"homestead,"  503,  504. 
"inventory  and  valuation  heing  made,"  502. 
"  macliines,"  501,  502. 
"mines,"  4 — 6,  59. 
"ore  smelted,"  770. 
"  ore  waslied  and  cleansed,  770. 
"  proper  mixture,"  501. 
"  propriis  usis,"  57. 
"  soil,"  59. 
"spring,"  236. 
"stoppages,"  659,  660. 
"  stream,"  236. 
"use,"  59. 

under  Manes  Eegulation  Acts,  690,  691,  700,  701. 
under  Eating  Act,  1874.. .773. 
"watercourse,"  236. 
See  also  Bvidencb  ;  Extrinsic  Evidence. 

WOEKING  OF  MINES.    See  Covenant  to  wobk. 

"WOEKING  OUT  OE  BOmSTDS.    See  Bounds,  Woeking  out  op. 

WOEKMEN, 

injuries  by.    See  Injttry  by  Seevant  ;  .Civiii  Liability. 
dispute,  what  is,  under  Employers  and, Workmen  Act,  1875, 
666. 
statutes  relating  to  master  and  servant.     See  Woekmen, 
Statutes  eegaeding. 
wages  of,  payment  of,  on  a  winding-up,  666.    See  also  Work- 
men's Oonteacts. 

WGEBlilElSr'S  OONTEACTS, 
nature  of,  in  mining,  655. 
interpretation  of,  655. 
difflculty  where  workman  is  an  infant,  655. 
usual  form  of,  655,  656. 
may  amount  to  partnership,  656. 
when  required  to  be  in  writing,  656. 
when  or  not  to  be  stam.ped,  656. 
the  remedies  on,  657,  658. 

contract  for  "  stoppages,"  Truck  Act,  1831.. .639,  660. 
enforcing  fulfilment  of.  Master  and  Servant  Act,  1867... 662, 

663. 
damages  for  breach  of,  by  absence.  Master  and  Servant  Act, 

1867.. .662,  663. 
continued  breach  of  continuing  contract,  663. 

WOEKMEN,  STATUTES  EEGAEDING, 
Truck  Act,  1831.    See  Teuck  Act,  1831. 
Masters  and  Workmen  Arbitration  Act,  1824.     See  Mastees 

AND  WOEKMBN  AeBITEATION  ACT,  1824. 

Councils  of  Conciliation  Act,  1867.  See  Councils  of  Concilia- 
tion Act,  1867. 

Master  and  Servant  Act,  1867.  See  Mastee  and  Servant 
Act,  1867. 
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WOEKMEN,  STATUTES  RBGARHmG— continued. 

Arbitration  (Masters  and  Servants)  Act,  1872.     See  Masters 

ASTD  WOBKMEN'  ArBITEATION  AcT,  1872. 

Employers  and  Workmen  Act,  1875.    See  Employees  akd 

WoEKMEN  Act,  1875. 
Trade  Union  Act,  1871.    See  Teade  Union  Act,  1871. 
Masters  and  Workmen  Molestation  Act,  1871.     See  Mastees 

AND  WOEKMEN  MOLESTATION  AOT,  1871. 


TOEKSHIEB, 

local  registry  acts  (N.  E.  and  W.  Ridings),  537,  538. 
what  leases  not  subject  to  local  acts,  537,  538. 
relation  of  General  Eegistration  Act  of  1875  to,  538. 

YOUNG  PEESONS.    See  Women  and  Childeen  and  Young 
Peesons. 


ZmO  MINES, 

tbeir  localities,  727. 

production  of,  in  1875. ..744.    See  Mineeal  Statistics. 


(II.) 

INDEX   TO   PHECEDENTS. 


ACCOUNTS, 

provisions  for  keeping,  in  mining  leases.    See  Leases,  &c. 

„  in  miniag licences.  See  Licence;  Way- 

leave. 

AGEEEMBNT, 

general  form  of ,  for  lease  of  mines,  800,  801. 

form  of,  demising  rigit  to  search,  for  coal  witli  option  of  lease, 

801—804. 
form  of,  by  a,gent,  for  trial  of  mines,  804,  805. 

,,       demising  right  to  search,  for  iron  ore,  with  right  to 
extend  agreement,  and  -with  option  of  lease,  805, 806. 

AGEEEMBNT  EOE  LEASE  OF  MINES, 
general  form  of,  800,  801. 

form  of,  in  demise  of  right  to  search  for  coal,  804. 
,,  „  to  search  for  iron  ore,  805. 

AGEEEMENT  EOE  TEIAL  OE  COAL, 
right  to  bore,  &c.,  for  six  years,  802. 

,,  for  one  year,  804,  805. 

incidental  above-gronnd  and  under-ground  rights,  802. 
dead  rent,  reservation  of,  802. 
tonnage  rent,  reservation  of,  802. 
short  workings,  making  up  of,  802. 
surface  damage,  compensation  for,  802. 
fencing  pits,  &c.,  provisions  for,  802,  803. 
shafts,  levels,  &c.,  maintenance  of,  803. 
accoiints,  rendering  of,  803. 
inspection  by  lessors,  permission  of,  803. 
tubs,  baskets,  &o.,  dimensions  and  lessors'  measurement  thereof, 

803. 
weighing-machine,  use  of,  803. 
surveys  by  lessors,  permitted,  803. 
no  assigning  or  underletting  without  consent,  803. 
leaving  mines  at  expiration  of  agreement,  803,  804. 
surface,  restoration  of,  804. 
option  in  lessors  to  purchase  plant,  804. 
right  to  lease,  in  event  of  successful  trial,  804. 

AGEEEMENT  EOE  TEIAL  OE  lEON  OEE, 
right  to  search,  &o.,  for  one  year,  805. 
iacidental  above-ground  and  under-ground  rights,  805. 
surface  damage,  compensation  for,  805. 
rent  certain,  reservation  of,  805. 
rent  uncertaia,  reservation  of,  805. 
accounts,  rendering  of,  805. 
efficient  searches,  duty  to  make,  805. 
right  to  lease,  in  event  of  success,  805. 
no  assigning  or  underletting  without  consent,  805,  806. 
right  to  extension  of  agreement,  806. 
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ALLUVIAL  CLAY, 
lease  of,  884—888. 

AETICLIPIS  OF  ASSOCIATION.    See  Association,  Articles  of. 

ARTICLES  OF  PAETNEESHIP.     See  Paetneeship,  Deed  of 
Mmma. 

ASSOCIATION,  AETICLES  OF, 

■where  company  is  limited  by  shares,  92Y. 
where  company  is  limited  by  guarantee — 
1st.  Where  it  has  no  share  capital,  928. 
2nd.  "Where  it  has  a  share  capital,  928. 
where  company  is  unlimited — 

1st.  Where  it  has  no  share  capital.     See  Pahtnbeship, 

Deed  of  MnnifG. 
2nd.  Where  it  has  a  share  capital,  928. 

ASSOCIATION,  MEMORANDUM  OF, 

where  company  is  limited  by  shares,  926,  927. 
where  company  is  limited  by  guarantee — 
1st.  Where  it  has  no  share  capital,  927. 
2nd.  Where  it  has  a  share  capital,  928. 
where  company  is  unlimited,  928. 
See  also  Paetneeship,  Deed  of  Mining. 


BLACK  BAND, 

lease  of  (with  coal  and  iron),  884 — 888.     See  CoAL,  Ieon,  &c., 
Lease  of  [South  Wales]- 

BEICK-FEELD,  LEASE  OF, 

demise  for years,  875. 

grant  of  incidental  liberties,  875. 
,,       right  to  sink  pits,  &c.,  875. 
,,  „     to  convert  clay  into  bricks,  875. 

,,  ),     to  seU  and  dispose  of  bricks,  876. 

,,  ,,     to  erect  machinery,  &c.,  876. 

exception  to  lessor  of  all  other  mines,  876. 
rents  certain,  reservation  of,  876. 

,,     uncertain,  reservation  of,  876, 
short  workings,  making  up  of,  876. 
covenants  by  lessee  (among  other  usual  covenants)- — 
to  pay  extra  taxes  occasioned  by  works,  876. 
to  indemnify  lessor  against  actions,  876. 
power  of  distress,  876,  877. 

,,      re-entry,  877. 
covenants  by  lessor  for  quiet  enjoyment,  877. 

,,  to  pay  ordinary  landlord's  taxes,  877. 

,,  to  permit  lessee  to  remove  materials  after 

expiration  of  term,  877. 

BUILDING  LEASE, 

exception  of  mines  under  land,  799,  800. 

BUILDING  STONES  AND  SAND, 

lease  of,  884 — 888.    See  also  Leases,  &c. 


COAL,  LEASE  OF  [GENEEAL], 

demise  for years,  835. 

grant  of  incidental  liberties,  835. 

grant  of  right  to  construct  railroads,  &c.,  835,  836, 

,,  take  stone,  &c.  for  construction,  836. 

tenants  receiving  notice,  836. 
,,      having  preference,  836, 
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COAL,  LEASE  OF  [G'ENERAL]— continued. 

grant  of  limited  right  of  outstroke  -workings,  836, 
exception  to  lessors,  of  right  to  use  railroads,  &c.,  836. 
not  delaying  lessees,  836, 
paying  for  user,  836. 
„  of  right  to  exclude  strangers,  836. 

,,  of  right  to  carry  manure,  &c.,  836. 

not  delaying  lessees,  836. 
and  not  paying  for  user,  836. 
, ,  of  right  to-  cross  raalroads  only  [variation], 

837. 
rent  certaia,  reservation  of,  837,  838. 
rents  uncertain,  reservation  of,  838. 

,,  ,,  [variations],  838,  839. 

outstroke  rent,  reservation  of,  838,  839, 
covenants  by  lessees,  to  pay  rents,  839. 

,,  to  pay  taxes,  &o.,  839. 

,,  to  pay  for  surface  damage,  839. 

lessor's  power  of  distress,  839. 
covenants  by  lessees,  to  keep  accounts  and  plans,  839, 

,,  to  keep  waggons  of  equal  size,  840. 

,,  to  permit  inspection  of  books,  &c.,  840. 

,,  to  sink  pit  to  specified  seam,  840. 

,,  to  work  in  skilful  manner,  840. 

, ,  not  to  injure  buildings,  840. 

,,  not  to  work  near  farmhouses,  840,  841. 

,,  to  leave  prescribed  barriers,  841. 

,,  not  to  leave  underground  worked  coal, 

841. 
, ,  not  to  permit  strangers  to  use  railroads,  841. 

,,  to  heap  the  refuse,  841. 

,,  to  secure  pits,  &c.,  841. 

,,  to  drain  and  ventilate  mines,  841. 

,,  not  to  damage  the  mines,  841. 

,,  to  fill  up  disused  pits,  841. 

,,  to  restore  spoiled  land,  841,  842. 

,,  to  fence  ofi  land  in  use,  842. 

,,  to  permit  lessor  to  enter,  842. 

,,  not  to  assign,  842. 

,,  to  yield  up  possession,  842. 

power  in  lessor  to  purchase  materials,  842. 

,,       lessee  to  remove  unpurchased  materials,  842. 
,,  ,,     to  abandon  mines,  843. 

proviso  for  re-entry,  843,  844, 
lessor's  covenants,  for  quiet  enjoyment,  &c.,  844. 

,,  to  grant  extension  of  term,  844. 

arbitration  clause,  844, 

COAL,  ONE  SEAM,  LEASE  OE  [XaracasZtiVe], 

very  short  condensed  expression  of  rents,  covenants  and  pro- 
visoes usual  in  coal  lease,  871, 

GOAL,  TKEEE  SEAMS,  LEASE  OF  [iancasAiVc], 

demise  for years,  823, 

powers  of  working,  823. 

underground  workings  only,  823. 

levels,  &c.  in  adjoining  property,  use  of,  823,  824. 

surface,  rights  over  portion  of,  824. 

exception  to  lessor  of  other  mines,  824. 

,,  of  rights  incidental  thereto,  824. 

,,  of  barriers,  824. 

rents  certain,  reservation  of,  824,  825, 
rents  uncertain,  reservation  of,  825. 

provision  where  tonnage  rent  is  greater  than  certain  rent,  825. 
,,  less  than  certaia  rent,  825. 
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COAL,  THREE  SEAMS,  LEASE  OV^continued. 
short  workings,  making  up  of,  825. 
yearly  measurement  of  coal,  provisions  for,  825. 
power  of  distress,  825. 
covenants  by  lessee,  to  pay  rents,  825. 

to  pay  taxes,  825. 

to  maintain  fences,  825. 

to  restore  surface  used,  825. 

to  pay  for  surface  damage,  826. 

not  to  remove  earth  uniiecessarily,  826. 

not  to  assign  or  underlet,  826. 

to  work  out  the  entire  coal,  826. 

to  work  skilfuUy,  826. 

to  work  seams  in  specified  order,  826. 

to  pay  for  unskilful  workings,  826. 

to  keep  working  plans,  826. 

to  permit  inspection  by  lessor,  826. 

to  afford  facilities  for  mspection,  826. 
covenant  by  lessor  for  quiet  enjoyment,  826. 
re-entry,  power  of,  826. 
cessation  of  rent,  proviso  for,  826. 
arbitration  clause,  826. 

COAL,  TWO  SEAMS,  LEASE  OE  [LancasMrel 

demise  for years,  863. 

firstly-mentioned  premises  described  as  N.  of  a  specified  fault, 

863.   •  .  .  . 

secondly-mentioned  premises  described  asS.  of  a  specified  fault, 

863. 
grant  of  incidental  mining  rights,  864. 
grant  of  right  to  deepen  old  and  sink  new  pits,  &c.,  864. 
,,  make  coke  and  bricks,  864. 

,,  carry  on  under-ground  works,  864. 

exception  of  coal  for  support  of  existing  buildings,  &c.,  864. 
,,  right  to  get  other  seams,  864,  865. 

,,  coal  for  support  of  pits,  865. 

,,  coal  for  barriers,  865. 

grant  of  right  to  drive  airways  through  excepted  coal,  865. 
rent  certain,  reservation  of,  865. 
rents,  footage  (or  uncertain),  for  coal  gotten,  reservation  of,  865. 

varying  with  thickness  of  seam,  865. 
rent  for  surface  taken,  reservation  of,  865. 
provisions  for  ascertaining  footage  rent  payable,  866. 
what  faults  to  be  reckoned  and  what  not,  866. 
short  workings,  making  up  of,  866. 
power  of  distress,  866. 

covenants  by  lessees,  to  pay  rents  and  also  taxes,  &c.,  866. 
to  remove  and  preserve  soil,  866. 
to  work  forthwith  and  continuously,  866. 
to  construct  coke-ovens  consuming  own 

smoke,  866,  867. 
to  line  pits  with  tubing  or  bricks,  867. 
to  keep  true  water-level,  867. 
to  work  properly  unci  pari  passu,  867. 
to  leave  coal  to  support  pits,  867. 
to  pay  for  unskilful  working,  867. 
not  to  use  pits  to  get  adjoining  coal,  867. 
not  to  injure  existing  buildings,  867,  868. 
to  pay  for  surface-damage,  868. 
to  indemnify  lessor  against  same,  868. 
not  to  cut  trees,  868. 
not  to  prejudice  lessor's  other  mines,  868. 
to  furnish  accounts  and  plans  of  gettings, 

868.  _ 
to  permit  and  assist  lessor  to  inspect,  868. 
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COAL,  TWO  SEAMS,  LEASE  OF— continued. 

ooYenants  by  lessees,  to  fence  off  lands  taken,  868. 
,,  not  to  assign  or  underlet,  868. 

„  to  deliver  up  at  end  of  term,  868. 

making  good  all  fences',  868. 
filling  up  disused  pits,  868. 
clearing  surface,  868. 
lessee  may  carry  pit-Hlls  to  specified  spot,  paying  for  same, 

868. 
proviso  for  abandonment  of  lease,  in  specified  event,  868,  869. 

,,         surrender  of  lease,  in  specified  event,  869. 
proof  of  event  entitling  lessee  to  abandon  or  to  surrender,  869. 
term  to  cease  wlien  all  coal  gotten,  869. 
power  for  lessees  to  remove  engines,  &o.,  869,  870. 

not  removing  landlord's  fixtures,  870. 
re-entry,  proviso  for,  only  if  breach  of  covenant  persisted  in, 

870. 
power  for  lessor  to  work  or  let  otber  seams  of  coal,  870. 

,,  to  use  lessee's  abandoned  works,  870,  871. 

lessor's  covenant  for  quiet  enjoyment,  871. 
arbitration  clause,  871. 

COAL  (SMALL  PIECE),  LEASE  OF, 
by  way  of  sale,  872. 

COAL  AND  PIEE-OLAY,  LEASE  OFlOiomberland], 
demise  for  — —  years,  848. 
exception  of  barriers,  848. 
grant  of  incidental  liberties  of  working,  848. 
„     rigbt  to  use  existing  pits,  848. 
„  ,,     make  new  pits,  848. 

,,  ,,      erect  engines,  &c.,  848,  849. 

grant  of  ground-room,  849. 
,,      wayleaves,  848. 
,,      rigbt  to  construct  works,  849. 
,,  ,,      remove  useless  works,  849. 

,,  ,,      re-erect  removed  works,  849. 

buildings  to  be  of  brick,  and  sites  tbereof  drained,  849. 
grant  of  right  to  get  sand,  &c.,  for  authorized  buildings,  849. 
,,      outstroke  and  instroke  rights,  849,  850. 

specified  number  and  size  of  outstrokes,  850. 
,,      right  to  work  demised  and  adjoining  mines  together, 
850. 
surface-damage,  compensation  for,  to  crops,  &c.,  850. 
fee  simple  value,  payment  of,  for  lands  not  restored,  850. 
exception  to  lessor  of  mines  other  than  those  demised,  850,  851. 
,,  of  rights  incidental  to  working  same,  851. 

paying  for  use  of  railroads,  851. 
dead  rent,  reservation  of,  851. 

amount  of  coal  workable  for  same,  851. 
distinguishing  round  and  small  coal,  851. 
making-up  short  workings,  851. 
tonnage  rents,  reservation  of,  851,  852. 

for  coal,  distinguishing  round  and  small,  851. 
for  fire-clay,  851,  852. 
for  shaftage  and  wayleave,  852. 
for  aircourses  and  watercourses,  852. 
coal  rents,  to  be  reckoned  on  amount  brought  to  bank,  852. 
rents  payable  free  from  all  deductions,  852. 
definition  of  round  coals  and  of  small  coals,  852. 
covenants  by  lessees,  to  pay  rents,  and  also  taxes,  &c.,  852. 
,,  to  pay  surface  damage,  853. 

,,  to  make  level  and  other  crossings,  853. 

,,  to  fence  off  railways,  pits,  &c.,  853. 

to  drain  and  ventilate  mines,  853. 
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COAL  AND  FIEE-OLAT,  LEASE  OY— continued, 
covenants  by  lessees,  not  to  work  barriers,  853. 

to  provide  frame-dams,  853. 

to  indemnify  lessor  against  injuries,  853. 

to  use  approved  mode  of  worMng,  853. 

to  pay  for  unskilful  workings,  853. 

to  keep  plans,  sections,  accounts,  &c.,  853. 

to  deliver  accounts  and  permit  inspection, 

853. 
to  permit  use  of  check-'weiglier,  853. 
to  use  screens  of  prescribed  sizes,  853. 
to  keep  imiform  size  of  boxes,  &c.,  853. 
to  permit  lessor  to  measure  boxes,  &c., 

853,  854. 
to  keep  weigiing  machines,  854. 
to  permit  lessor  to  use  weighing  machines, 

854. 
to   permit   and  assist  lessor  to  inspect 

mines,  854. 
to  exclude  strangers  from  use  of  works, 

854. 
not  to  assign  or  underlet,  854. 
to  close  outstrokes,  &c.  at  end  of  lease, 

854. 
to  leave  in  good  repair  and  condition,  854. 
to  restore  lands,  or  else  pay  fee  simple 
value,  854. 

lessees  may  remove  plant,  subject  to  lessor's  option,  854. 
lessor's  right  to  purchase  plant  or  part  thereof,  854,  855. 
power  of  distress,  855. 
lessor's  covenant  for  quiet  enjoyment,  855. 
arbitration  clause  (very  special),  855,  856. 

COAL  AND  IRON,  LEASE  OP  [_Northumlerland\ 

demise  for years,  844. 

grant  of  liberties,  specified  in  Schedule,  Part  ii.,  845. 
restrictions  and  conditions  on  liberties,  in  Schedule,  Partiii., 

845. 
exceptions  to  lessor,  in  Schedule,  Part  iv.,  845. 
rents,  reservation  of,  in  Schedule,  Part  v.,  846. 
provisions  regarding  various  rents,  in  Schedule,  Part  vi.,  847. 
covenants  by  lessee,  in  Schedule,  Part  vii.,  847. 
covenants  by  lessor,  in  Schedule,  Part  vui.,  847. 
general  provisions,  in  Schedule,  Part  ix.,  847. 

COAL,  lEON,  &c.,  LEASE  OP  [South  Wales], 

demise  for years,  884. 

grant  of  incidental  mining  rights,  884. 

,,       special  mining  rights  over  surface,  884,  885. 
exception  to  lessor  of  other  uses  of  surface,  885. 
,,  of  other  mines,  885. 

,,  of  incidental  mining  rights,  885. 

,,  of  special  mining  rights,  885,  886. 

rents  certain,  reservation  of,  886. 
rents  uncertain,  reservation  of, 
for  large  coal,  886. 
for  small  coal,  886. 
for  argillaceous  and  blackband  iron, 

1st.  "Wlen  converted  into  iron  on  premises,  886. 
2nd.  "When  sold  off  premises,  886. 
for  fire-clay, 

1st.  When  used  on  premises,  886. 
2nd.  When  sold  off  premises,  886. 
for  alluvial  clay, 

1st.  When  used  on  premises,  886. 
2nd.  When  sold  off  premises,  886. 
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COAL,  lEON,  &o.,  LEASE  01^— continued. 
rents  Tincertaia,  reservation  of — continued. 
for  sand  sold  or  used  ofl  premises,  886. 
for  building  stone  sold  or  used  off  premises,  887. 
distinction  between  ordinary  ton  and  collier's  ton,  887. 
coal  supplied  to  coUiers  free  of  royalty,  887. 

„    used  in  smithies,  &o.  free  of  royalty,  887. 
royalties  payable ,only  for  excess  over  dead  rent,  887. 
average  clause  as  to  royalties,  887. 
alteration  of  mineral  railway,  887. 
power  for  lessees  to  remove  materials,  888. 
covenants  by  lessees  (usual  covenants),  888. 
power  for  lessee  to  surrender  lease,  upon  tbree  years'  notice, 

888. 
covenants  by  lessor  (among  otber  usual  covenants), 

to  demise  land  for  erection  of  workmen's 
cottages,  888. 
arbitration  clause,  888. 

COAL  AND  lEON,  LEASE  OF  IStaffordshire], 

demise  for years,  856. 

grant  of  incidental  mining  rigbts,  857. 
grant  of  right  to  get  common  brick-clay,  857. 
the  firstly  mentioned  premises  without  surface  rights,  and  the 
_  secondly  mentioned  premises  with  surface  rights,  858. 
rights  of  outstroke  from  secondly  to  firstly  mentioned  premises, 

858. 
exception  to  lessor  of  other  mines,  858. 

,,  of  right  to  use  lessor's  disused  shafts,  &c., 

858. 
rents,  for  surface,  reservation  of,  858. 

,,      for  coal  lumps  and  slack,  reservation  of,  858,  859. 

,,     for  fine  slack,  reservation  of,  859. 

,.     for  coal,  &c.  sold  improperly  as  fine  slack,  reservation 

of,  859. 
,,      for  coke,  reservation  of,  859. 
,,      for  ironstone,  reservation  of,  859. 
,,      for  bricks  sold,  reservation  of,  859. 
,,      for  coal,  &c.  sold  without  being  first  weighed,  &c.,  reser- 
vation of,  859,  860. 
rent,  minimum,  under  lease,  860.    - 
no    nxinimum  rent  payable,   where   mine    stopped    through 

inevitable  accident,  860. 
exemptions  of  limited  amounts  of  coal  from  rent,  860. 
power  of  distress,  860. 

lessee's  covenants,  to  make  quarterly  account  of  gettings,  860. 
to  pay  rents,  &o.,  and  alSo  taxes,  &c.,  860. 
to  work  forthwith  and  continuously,  860. 
to  work  amount  covered  by  minimum  mine 

rent,  860. 
to  remove  and  preserve  soil,  860. 
to  give    notice  to    tenants  before    taking 

surface,  860. 
to  make  compensation  to  tenants  for  crops, 

861. 
to  make  good  surface  damage  to    firstly 

mentioned  premises,  861. 
to  compensate  same  damage,  861. 
to  fence  ofl  lands  taken,  861. 
to  work  skilfully,  861. 
to  work  from  deep  to  crop,  861. 
not  to  make  undue  arndimt  of  fine  slack,  861. 
not  to  endanger  any  drowning  of  mines,  861, 

862. 
to  remedy  efiects  of  accidents  in  mine,  862. 
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COAL  AND  lEON,  LEASE  OV— continued. 

lessee's  covenants,  not  to  permit  headways  from  adjoining 
mines,  862. 
to  quoin,  and  to  repair  pits,  862. 
not  to  work  -witliiii  specified  distance  from 

pit,  862. 
to  leave  boundary  ribs  and  also  pillars,  862. 
to  keep  machine  bouses  in  repair,  862. 
to  permit  lessor  to  bave  -weighing  macbine, 

862. 
to  weigh  aU  coal,  &c.,  862. 
to  gauge  boats,  &c.  carrying  coal,  &c.,  862. 
to  enter  weighings  in  books,  and  permit 

lessor  to  be  present  at  weighings,  862. 
to  deliver  monlily  accounts,  862. 
to  permit  inspection,  862. 
to  remedy  and  discontinue  improper  work- 
ing, 862. 
to  arch  over  disused  pits,  863. 
to  level  disused  watercourses,  &c.,  863. 
to  restore  disused  surface  to  agricultural 

condition,  863. 
to  supply  lessor  with  specified  quantity  of 

coal  free,  863. 
to  purchase  limestone  for  mines  from  lessor, 

863. 
not  to  assign  or  uuderlet,  863. 
to  deliver  up  at  end  of  term,  863. 
power  of  re-entry,  863. 

,,  may  be  exercised  notwithstanding  waiver  of 

breach,  863. 
power  for  lessee  to  remove  machinery,  863. 
lessor's  covenant  for  quiet  enjoyment,  863. 
arbitration  clause,  863. 

COMPANY  BEING  PAHTNEESHIP  PEOPEE.    See  Partner- 
ship, Deed  of  Mining. 

COMPANY,  COST-BOOK    See  Cost-Book  CoMitANT,  Etiles  foe. 

COMPANY,  JOINT  STOCK.    See  Joint  Stock  MiNiNa  Company. 

COMPENSATION, 

for  surface  damage  otherwise  than  by  subsidence,  799,  805. 

exclusion  of  right  to,  799,  800. 

proyisionB  concerning,  in  leases.    See  Leases,  &c. 

„  inwayleaves.    See  Wayleave,  Assign- 

ment of,  &c. 

CONDITIONS  OF  LETTING, 

form  of,  for  mines  of  iron  ore,  809 — 813. 
form  of,  for  three  mines  of  coal,  822,  823. 
provisions  usually  inserted  in  leases  and  in  mining  Hoences, 
see  Leases,  &c.  ;  'Wayxbaate,  Assignment  of;  and  Licence. 

CONVEYANCE, 

exception  of  mines  in.    See  Exception  of  Mines. 

COST-BOOK  COMPANY,  EDLES  EOE, 
object  of  formation  of  company,  925. 
capital  of  company,  amount  of  and  mode  of  payment,  925. 
general  meetings  of  company,  times  for,  925. 

,,  ,,  business  at,  925. 

,,  „     _    _  mode  of  voting  at,  925. 

objects  of  company,  limited  power  of  extendmg,  925. 
shares  in  company,  transfer  of,  925,  926, 
shareholders,  list  of,  926. 
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COST-BOOK  COMPANY,  EULBS  :FOIi— continued. 
calls,  payment  of,  926. 
shares,  forfeiture  of,  926. 

relinquisliment  of,  926. 
form  of  certificate  of  transfer,  926. 
See  also  JoiNT  STOCK  MiNiNa  Companies;  Partnership, 
Deed  of  Mrprrsra ;  Partner's  Share,  Conveyance  of. 

COVENANTS  BY  LESSEE, 

in  ordinary  mining  agreement,  800,  801. 
in  demise  of  rigM  to  search  for  coal,  802. 
in  demise  of  right  to  search  for  iron-ore,  805,  806, 
in  lease  by  way  of  sale  of  coal  (small  piece),  872. 
in  leases  generally.    See  Leases,  &c. 
in  licences  generally.    See  Licence. 

in    wayleave,   grant    or    assignment    of.       See    Watleate, 
Grant  of  ;  Wayleave,  Assignment  of. 

COYENANTS  BY  LESSOE, 

in  ordinary  mining  agreement,  801. 
in  demise  of  right  to  search  for  coal,  804. 
in  demise  of  right  to  search  for  iron  ore,  803,  806. 
in  lease  by  way  of  sale  of  coal  (small  piece),  872. 
in  leases  generally.    See  Leases,  &c. 
in  licences  generally.    See  Licence. 

in  wayleave,  grant  or  assignment  of.     SeeWAYlEAVE,  Grant 
of;  Wayieavb,  Assignment  of. 

DEAD  EENT, 

reservation  of,  in  demise  of  right  to  search  for  coal,  802. 

in  demise  of  right  to  search  for  iron  ore,  805. 

in  lease  byway  of  sale  of  coal  (small  piece),  872. 

in  leases  generally.    See  Leases,  &c. 

in  licences  generally.    See  Licence. 

in  wayleave,  grant  or  assignment  of.  See 
Waxleave,  Grant  of;  Wayleave,  As- 
signment OF.  See  also  Tonnage  Ebnts; 
Eents. 

EASEMENTS,  MTNING, 

power  to  grant,  in  settlements,  788,  789,  794,  795. 

,,  in  wills,  796,  797. 

particular,  in  agreement  for  lease  of  mines,  800,  801. 

„  ia  demise  of  right  to  search  for  coal,  801,  804. 

',  ia  demise  of  right  to  search  for  iron  ore,  805,  806. 

in  leases  generally.  See  Leases,  &c.  ;  see  also 
Licence;  Liberties,  Mining;  Wayleave; 
Waterlbavf!;  Way,  Eights  of;  Water, 
Eights  of. 

EXCEPTION  OP  MINES,        .  , ,    ^  ,    .,^    ,     ,  . ,         .„„ 
forms  of,  (a)  With  surface  rights,  but  without  subsidence,  798, 

799. 

(b)  With  surface  rights  and  with  subsidence,  799. 

(c)  With  subsidence  of  surface,  and  no  other  surface 

rights,  799. 

(d)  With  surface  rights  and  subsidence,  and  without 

liability  to  compensation,  799,  800. 
general,  in  grant  of  particular  ores  or  seams.    See  Leases,  &o. 
EXCEPTION  OE  WAYS,  MINEEAL  AND  GENEEAL, 
form  of,  in  farming  lease,  917. 

general,  in  grant  of  mines  and  mineral  ways.     See  LEASES, 
&c. ;  Wayleavf!,  Grant  of,  &c. 
EXCHANGE.    See  Sale  and  Exchange. 
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FAEMING  LEASE,  EXCEPTION  OF  MINEEAL  WATS  IN. 
See  ExcEPTioif  OF  Wats,  Muteeai  and  Obneeal. 

FENCING  PITS, 

lessee's  covenant  for,  802. 

FIEE-CLAY,  LEASE  OF.    See  Ooai,  and  Fiee-Clay,  Lease  of. 


INSPECTION, 

provisions  for  aUo-wing. 
LEAVE. 


Leases,  &c. ;  Licence;  Wat- 


lEON  OEE,  LEASE  OF  lOumherlandl 

demise  for ■  years,  814. 

grant  of  above-ground  and  under-ground  liberties,  814. 
right  to  construct  tramways,  &c.,  814. 
exception  to  lessors  of  other  mines,  814. 

,,  of  rights  incidental  thereto,  814,  815. 

,,  of  rights  of  entry,  815. 

dead  rent,  reservation  of,  815. 

tonnage  rents,  reservation  of,  varying  •with  price  of  iron,  815. 
short  workings,  making  up  of,  815,  816. 
surface  rents  and  payments,  reservation  of,  816. 
clandestine  workings,  penalty  for,  816. 
powers  of  entry  and  distress,  816. 

covenants  by  lessee,  to  pay  rents,  and  also  taxes,  &c.,  816. 
,,  to  pay  surface  rents  and  payments,  816. 

lessee  having  right  to  return  of  sur- 
face payments,  in  case  surface  re- 
stored, 817. 
to  pay  compensation  for  crops,  817. 
not  to  assign  or  underlet,  817. 
not  to  grant  wayleaves,  817.  . 
to  keep  weighing  machines,  817. 
to  keep  books  of  weighings,  817. 
to  keep  accounts,  817,  818. 
to  permit  inspection  by  lessor,  818. 
to  keep  maps  and  plans  of  mines,  818. 
to  keep  a  journal  of  borings,  818. 
to  keep  plans  of  aU  workings,  818,  819. 
to  fence  open  workings,  pits,  &c.  819. 
to  make  and  maintain  gates,  &o.,  819. 
to  work  in  a  skilful  way,  819. 
to  pay  damages  for  unskilful  workings, 

819. 
not  to  remove  pillars  of  ore,  819. 
to  maintain  shafts,  &c.,  819. 
to  permit  lessor's  use  of  shafts  for  pur- 
poses of  inspection,  819,  820. 
to  permit  like  rights  to  lessor  in  respect 

of  adjoining  mines  worked,  820. 
to  deliver  up  mines  at  end  of  term,  820. 
right  of  lessee  to  remove  certain  plant,  820. 
right  of  lessor  to  purchase  plant  or  part  thereof,  820,  821. 
power  of  entry  in  lessor  on  unmininglike  working,  821. 
power  in  lessee  to  determine  tenancy,  821. 
powers  of  re-entry,  821. 

lessor's  covenant  for  quiet  enjoyment,  821,  822, 
arbitration  clause,  822. 
schedules,  822. 

lEON  OEE,  LEASE  OF  [Ulverstone-], 

demise  for years,  806. 

rent  certain,  reservation  of,  806. 
rent  uncertain,  reseryation  of,  806. 
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lEON  OEE,  LEASE  G¥— continued. 
short  workings,  making  up  of,  806. 
covenants  by  lessee,  to  pay  rents,  and  also  taxes,  &c.,  806. 

„  to  -work  efaoiently,  806,  807. 

„  to  drain,  807. 

,,  to  maintain  air-ways,  &c,,  807. 

,,  not  to  work  within   or   under    specified 

area,  807. 

,,  to  permit  inspection,  807. 

,,  to  erect  weighing  machines,  807. 

,,  to  keep  and  render  accounts,  807. 

,,  to  fill  up  disused  pits,  &c.,  807. 

,,  to  restore  surface   to    agricultural     con- 

dition, 807. 

,,  to  pay  tenants   compensation  for  surface 

damage,  807. 

, ,  to  pay  lessor  double  the  agricultural  value 

of  unrestored  surface,  807. 

,,  not  to  assign  or  underlet,  807. 

power  of  distress,  807. 

power  to  enter  and  determine  lease,  807,  808. 
power  of  entry,  in.  what  event  forborne,  808. 
power  to  seize  implements,  &c.,  808. 
power  to  carry  on  mines,  808. 
lessor's  covenant  for  quiet  enjoyment,  808. 
arbitration  clause,  808. 
payment  of  costs,  808. 


JOINT  STOCK  MmiNG  COMPANY, 
1st.  Where  company  limited  by  shares, 

memorandum,  form  of,  926,  927. 
articles  of  association,  form  of,  927. 
2nd.  Wbere  company  limited  vby  guarantee, 

(a)  "Wiere  it  has  no  share  capital, 

memorandum,  form  of,  927. 
articles  of  association,  form  of,  928. 

(b)  Wlere  it  has  a  share  capital, 

memorandum,  form  of,  928. 
articles  of  association,  form  of,  928. 
3rd.  Wbere  company  is  unlimited,  but  has  a  share  capital, 
memorandtim,  form  of,  928. 
articles  of  association,  form  of,  928. 
See  afeo  Paetneeship,  Deed  of  Mining;  Paetnee's  Shaee, 
CoirvETANCE  op;  Cost  Book  Oompant,  Rules  poe. 

LEAD  MINES,  LEASE  OF, 

demise  for years,  826. 

grant  of  incidental  liberties  of  working,  827. 
exception  to  lessor  of  power  of  entry  to  view,  &c.,  827. 

,,  surface-rights,     to      work       adjoining 

mines,  827. 
not  obstructing  lessee,  827,  828. 
not  diverting  water,  828. 
delivering  lead  ore  to  lessee,  828. 
paying  lessee  for  damages,  828. 
rent  in.  kind,  reservation  of,  828. 
rent  in  money,  reservation  of  (variation),  828,  829. 
covenants  by  lessees,  to  pay  rent,  829. 

,,  to  weigh  lead  ore,  829. 

,,  to  keep  and   use    proper    weights    and 

scales,  829. .  , 

,,  not  to  remove  ore  before  weighing  same, 

829. 
H.  3x 
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LEAD  MTNTES,  LEASE  O'F—conUnued. 

coyenants  by  lessees,  to  deliver  accoimts,  830. 

,    to  keep  correct  plans,  &c.,  830. 
to  permit  inspection  of  accounts,  &c.,  830. 
to  work  mines  properly,  830. 
to  keep  eflcient  workmen    in    constant 
employ  for  nine  months  at  the  least  in 
every  year,  830. 
to  permit  lessor  to  enter,  830. 
not  to  husli,  830. 
not  to  leave  refuse  near  running  water, 

830. 
not  to  work  out  of  limits,  831.  _    . 
to  set  apart  for  other  lessees  their  propor- 
tion of  ores  worked,  831. 
to  pay  for  surface  damage,  831. 
to  fence  pits,  &c.,  831. 
to  indemnify  lessor  against  injuries,  831. 
to  keep  and   deliver  up  mines  in  good 

order,  831. 
not  to  suhlet,  831. 

to  furnish  names  of  co-partners,  831. 
to  procure  execution  of  partnership  deed, 
831,  832. 

,,  to  enforce  calls  or  forfeiture,  832. 

Ijower  for  lessor  to  distrain,  829,  830. 
proviso  that  lessor  need  not  acknowledge  co-partners,  832. 
provision  for  weighing  ore,  if  lessor  absent,  832. 
lessor's  power  to  purchase  machinery,  &c.,  832. 
lessee's  power  to  remove  same,  832. 

„  ,,         ore,  832. 

proviso  for  re-entry,  833. 
lessor's  covenants,  for  title,  833. 

,,  for  qmet  enjoyment,  833, 

,,  free  from  incumbrances,  833. 

,,  for  further  assurance,  833. 

arbitration  clause,  834. 

LEASE,  BUILDING, 

form  of  exception  of  mines  in,  799,  800. 

LEASE  OF  BEIOKEIELD,  875—877.    See  Beickpibld,  Lease 

OF. 

LEASE  OE  COAL  [GENEEAL],  835—844. 
[Geneeal]. 

LEASE  OF  COAL  [ONE  SEAM],  872. 
Lease  oe  [Lancashire']. 

LEASE   OF   COAL   [THEEE   SEAMS],  823 
Thbee  Seams,  Lease  oe  [Lancashire']. 

LEASE  OF  COAL  [TWO  SEAMS],  863—871.    See  Coal,  Two 

Seams,  Lease  oe  [Lancashire]. 

LEASE  OF  COAL  [SMALL  PIECE], 
by  way  of  sale,  872. 

LEASE  OF  COAL  AND  FIEE-CLAY  [Cwmberlamd],  848- 
See  Coal  autd  Fiee-Clay,  Lease  oe  [OimiberloMd.] 


See  CoAii,  Lease  oe 
See  CoAi,  One  Seam, 
826.     See  CoAi, 


-856. 


-847.    See 


LEASE  OF  COAL  AND  IRON  [Northvmherland],  844^ 
Coal  aot)  Ieon,  Lease  oe  [Northtimherland]. 

LEASE  OF  COAL,  IRON,  &o.  [South  Wales],  884,  885.   See  OoAi,, 
Ibon,  &o.,  Lease  of  [South  TVales], 
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LEASE   OE  GOAL  AND  IRON   [Staffordshire],  856—863.     Sie 
OoAi,  AifD  Ieok,  Lease  op  [Staffordshire]. 

LEASE  OE  OOPPEE.    See  Lease  of  Lead  Mines. 

LEASE  OE  GEOinSTD  FOE  EAILWAY,  914— 91V.    See  Eail- 

"WAY,  MiNERAI,. 

LEASE  OE  lEON  OEE  \_OumberlaAa],  814—822.    See  Ieon  Gee, 
Lease  of  [Gumherland]. 

LEASE  OE  lEON  OEE  lUherstone],  806—808.    See  Ieon  Gee, 
Lease  of  [Ulverstone]. 

LEASE  OE  LEAD  MINES,  826—834.    See  Lead  Mines,  Lease 

OF. 

LEASE  OE  LIMB  QTJAERIES,  877—881.    See  Lime  Qtjaeeies, 
Lease  of. 

LEASE  OE  SALT  MINE,  872—875.    See  Salt  Mine,  Lease  oe. 

LEASE    OE    SMELTING   WOEKS,    881—883.    See   Smelting 
WoKKS,  Lease  of. 

LEASE  OF  UNDIVIDED  MOIETT  (MINES),  889—891.    See 
Undivided  Moiety  (Mines),  Lease  of. 

LEASE  BY  WAT  OE  SALE,  872. 

LEASES,  MINING, 

form  of,  for  iron  ore,  806 — 808. 

for  [Oumherland]  iron  ore,  814—822. 
for  coal,  834,  841. 
for  [Lancashire]  opal,  823 — 826. 
for  [Northumheriand]  coal  and  if  on,  844 — 847. 
for  [Gumberlani]  coal  and  fire-clay,  847 — 856. 
for  [Staffordshire]  coal  and  iron,  856 — 863. 
for  two  seams  of  coal,  863 — 871. 
for  one  seam  of  coal,  871. 
when  by  way  of  sale,  872. 
for  mines  of  lead,  826—834. 
for  mines  of  copper,  826 — 834. 
for  [Cheshire]  salt  mine,  872—875. 
for  ■brickfield,  875-^877. 
for  lime  quarries,  877 — 881. 

for  coal,   iron,   &c.,   in  conjunction  with  smelting 
works,  &c.,  884— 888.        "    ' 
,,        for  undiyided  moiety  of  coal,  &o.,  888' — 895. 
power  to  grant,  in  settlements,  787—791,  793,  794. 

„  ia  wiUs,  796,  797. 

power  to  vary,  790,  791. 
See  also  Plant,  Mining;  Smelting  Woeks,  Lease  of. 

LESSEE,  MINING, 

power  of,  to  determine  lease,  grant  of,  790,  &o.,  &c. 

„       to  puiohase  mining  plant,  grant  of,  791,  &c.,  &c. 
covenants  by.    See  Leases,  &c.  ;  Option. 

LESSOE,  MINING,  ^  t  ^ 

power  of,  to  purchase  mining  plant.    See  Option  ;  JjEASes,  &c. 

LIBBETIES,  MINING, 

provisions  for  granting,  in  settlements,  788,  789,  794. 
usual  in  leases  of  mines.    See  Leases,  &o.    See  also  Licence  ; 
Waylbave;  Watbeleavb;  Easements,  Mining. 
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LIOEl^CE, 

form  of,  to  stream  for  tin,  909 — ^911. 
,,       to  work  a  limestone  quarry,  893. 
,,       to  search,  for  lead,  zinc,  &e.,  894,  895. 
,,       to  search,  for  gypsmn,  894,  895. 
See  LrBEETiES,  Muting  ;  Easements,  Mutcvg. 

LIME  QUAEEIES,  LEASE  OE, 

demise  for years,  877. 

grant  of  incidental  liberties,  877,  878. 
,,      right  to  construct  railway,  878. 
„  „  wharf,  878. 

,,  ,,        use  a  specified  sough,  878. 

exception  to  lessor  of  rights  of  passage,  878. 
rent  certain,  reservation  of,  878. 
rent  for  surfacej  reservation  of,  878,  879. 
rent  uncertain,  reservation  of, — 
for  limestone,  879. 
for  lead  ore,  879. 
power  of  distress,  879. 
covenants  by  lessee  (among  other  usual  covenants), — 

,,  to  remove  ten  inches  of  soil  before  work- 

ing, 879. 
to  fence  off  quarries,  &c.,  879. 
not  to  injure  trees,  879. 
to  repair  fences,  879,  880. 
not  to  trespass  unnecessarily,  880. 
to  pay  compensation  to  occupiers,  880. 
to  permit  lessor  to  cross  railway,  880. 
to  carry  lessor's  gritstone  along  railway, 
880. 

proviso  for  re-entry,  881. 
lessor's  covenants  for  quiet  enjoyment,  881. 

,,  for  payment  of  land-tax,  881. 

power  for  lessee  to  determine  lease,  881. 
arbitration  clause,  881. 

MEASUREMENTS, 

tubs,  &c.,  the  dimensions  of,  803,  &c.,  &c. 
lessor's  right  to  measure  tubs,  &c.,  803,  &c.,  &c. 

MEMORANDUM  OF  ASSOOLiTION.    See  Associatiois-,  Mbmo- 

EAJSTDUM  OP. 

MINES  AND  MENEEALS,  LEASE  OF.    See  Leases,  MmiNa; 
Agreement,  &c. 

MOIETY,  UNDIVIDED,  IN  MINES, 

lease  of,  889—891.  See  Undivided  Moiety  (Mines),  Lease  of. 

OPTION, 

to  take  lease,  under  mining  agreement,  804,  805. 
in  lessors  to  purchase  mining  plant,  804. 
to  take  lease,  in  licence  to  search  for  zinc,  &c.,  894,  895. 
,,  in  licence  to  search  for  gypsum,  894,  895. 

See  also  Leases,  &c.  ;  Wayleave,  Assignment  of,  &c. 

OUTSTEOKE  OE  INSTEOKE, 

working  by,  provisions  concerning,  799,  800,  836,  &c.,  &c. 
See  Leases,  &c. 

PAETNEESHEP,  DEED  OF  MINING, 
recital  of  leasehold  interest,  917,  918. 

,,     of  agreement  to  become  partners,  918. 
declaration  of  trust  of  leasehold  premises,  918 
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PAETNEESHIP,  DEED  OF  MrniNQ—continued. 

agreement  to  be  paitners  for years,  918. 

purposes  of  partnership,  918. 

name  or  style  of  firm,  918. 

shares  of  partners  in  premises,  918,  919. 

,t  in  capital  moneys,  &c.,  919. 

,,  in  profits  and  losses,  919. 

,,  limited  power  of  transferring,  919. 

,,  mode  of  transferring,  919. 

caj)ital  of  partnersldp,  bringing  in  of,  919,  920. 
acting  partner,  appointment  of,  920. 

,,  illness  of,  provisions  for,  920. 

,,  powers  of,  920. 

,,  special  restrictions  upon,  920. 

,,  duties  to  be  observed  by,  920,  921. 

books  of  account,  &c.,  keeping  of,  920,  921. 
meetings  of  partners, — 
quarterly,  921. 
yearly,  921. 

refusal  of  partner  to  attend,  921. 
mode  of  voting  at,  921,  922. 
private  debts  of  partner,  indemnity  against,  922. 
extra  capital  advanced,  interest  on,  922. 
penalty  for  breach,  of  clauses  in,  922. 
bills,  notes,  &c.,  mode  of  taking  and  making,  922. 
mortgages,  bonds,  &o.,  mode  of  taking  and  making,  922. 
dissolution,  power  of  and  provisions  for,  922,  923. 
continuance  beyond  term,  power  of,  923. 
■winding-up  affairs  at  end  of  term,  923. 
arbitration  clause,  923. 
See  also  Paetnue's  Shake,  Conveyance  oe;   Cost-Book 
Company,  Etiles  eoe;  Joint  Stock  Mining  Companies. 

PAETNEE'S  SHAEE,  CONVEYANCE  OE, 
recital  of  leasehold  interest,  923. 

,,        partnership,  constitution  of,  923. 
,,        agreement  to  buy  partner's  share,  923,  924. 
grant  of  share,  924,  925. 
covenants  by  vendor,  925. 
,,  by  purchaser,  925. 

See  also  Paetneeship,  Deed  op  Mining;  Cost-Book  Com- 
pany, EuLES  foe;  Joint  Stock  Mining  Company. 

PLANT,  MININa, 

power  of  tenant  for  life  to  use,  787,  792,  793. 
terms  of  tenant  for  Ufe's  user  of,  787,  792,  793. 
assignment  of,  to  general  trustees,  792,  793. 
control  of  tenant  for  life  in  user  of,  787,  793. 
power  for  lessee  to  purchase  from  old  lessee,  791. 
power  for  lessor  to  purchase  from  lessee,  804. 

POWEES, 

of  tenant  for  life.    See  Tenant  eoe  Life. 
of  general  trustees.    See  Teustees,  CtENEEal. 
provision  for  repeated  exercise  of,  795,  ,796. 
usual,  in  leases.    See  Leases,  &c. 

„      in  Hoences.    See  Licence. 

,,      in  wayleave,  grant  of.     See  Wayxeave. 

PEOVISOES, 

for  re-entry.    See  Ee-Entey,  Peoviso  eoe. 
for  compensation  for  surface  damage.    See  COMPENSATION. 
for  leaving  in  repair,  803,  804. 
for  restoration  of  surface,  804. 
See  also  liEAms,  &o.;  Licence;  WaYleave. 
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QUAEEIBS, 

lease  of,  877—881.    See  Lime  Quaeeies,  Lease  oe. 


EAILEOAD,  MINEEAL.    See  Railway,  MnraEAi, 

RAIL  WAT,  MINEEAL, 

grant  to  lessee  of  right  to  construct, — 
in  general.    See  Leases,  Mining. 
in  exceptional  cases,  special  clauses  for,  911 — 913. 
improTement  of,  by  lessee,  special  clauses  for,  913,  914. 
transfer  of,  by  lessee  to  lessor,  special  clauses  for,  913,  914. 
lease  of  ground  for  constructing  railway,  914 — 917. 

denuse  for years,  S15. 

rigbt  to  construct  railway,  915. 

power  to  authorize  liiriited  use  of,  by  others,  915, 

rents,  reservation  of,  915. 

covenants  by  lessee,  to  pay  rents,  916. 

to  construct  railway,  916. 
to  drain,  fence,  &c.,  916. 
to  grant  limited  nser  to  strangers,  916. 
to  permit  lessor  to  inspect,  916. 
to  repaii*,  916. 
primary  rigbt  of  lessor  to  purcbase  plant,  916. 
secondary  right  of  lessee  to  remove  plant,  916. 
general  provisions,  916,  917. 
See  also  Watieave;  Licence;  Easements,  Mining. 

RE-ENTRY,  PROVISO  EOE, 

in  ordinary  mining  agreement,  801. 

in  lease  of  iron  ore,  807,  808. 

in  conditions  for  leaseof  iron  ore,  811,  812. 

in  leases.    See  Leases,  &c. 

in  licences.     See  Licence. 

in  wayleavesv     See  Watleate. 

RENTS,  RESERVATION  OE, 

provisions  for,  in  settlements,  789,  790,  794. 

,,  in  wills,  796,  797. 

form  of,  in  demise  of  right  to  search  for  coal,  802. 

,,        where  divers  rents  for  divers  minerals,  886,  887. 
And  see  Leases,  &c.  ;  Watleate,  &c. 

RIGHT  TO  SEARCH  FOR  MINES.    See  Trial  of  Mines. 


SALE.    See  Sale  and  Exchange. 

SALE  AND  EXCHANGE, 

powers  of,  ia  general  trustees  of  settlement,  791. 
of  minerals  and  land  separately,  791,  792. 
proceeds  of  sale,  application  of,  796. 

SALE  OP  COAL, 

in  form  of  lease,  872. 

SALT  MINE,  LEASE  OF, 

demise  for years,  872. 

grant  of  incidental  mining  liberties,  872,  873. 
,,       right  to  sink  pits,  &c.,  873. 
,,  ,,       erect  machinery,  &c.,  873. 

,,  ,,         ,,     labourers'  cottages,  873. 

,,  „       make  quays,  873. 

exception  of  other  mines  and  of  timber,  873. 

,,  liberty  to  get  last-mentioned  mines,  873. 


INDEX    TO   PRECEDENTS.  1047 

SALT  MINE,  LEASE  OF— continued. 
rents  certain,  reservation  of,  873. 
rent  for  siirface,  reservation  ol,  873,  874. 
rent  uncertain,  reservation  of,  874. 
siort  workings,  making  up  of,  874. 
covenants  by  lessee,  874,  875. 
provisoes  and  conditions,  875. 
covenant  by  lessor,  875. 
arbitration  clause,  875. 

SCHEDULE, 

to  conditions  for  lease  of  iron  ore,  813. 
to  lease  of  iron  ore,  822. 

,,         coal  and  iron  ore,  845 — 847,  863. 

SEAMS  OP  COAL, 

lease  of  one  seam,  872. 

,,       two  seams,  863 — 871. 

,,       three  seams,  823 — 826. 

See  also  OoAi,  &o..  Lease  of. 
order  of  -working,  provisions  for.     See  Leases,  &o. 
lease  of,  by  way  of  sale,  872. 

SETTLEMENT,  POWEES  IN, 

for  tenant  for  life  to  work  mines,  787. 

,,  to  use  mining  plant,  787. 

,,  to  grant  mining  leases,  787,  788. 

„  to  grant  liberties  of  working,  788,  789,  794. 

,,  to  vary  leases,  790,  791. 

,,  to  give  lessee  option  to  purchase  miaing 

plant,  791. 
for  general  trustees  to  grant  mining  leases,  787,  788. 

,,  to  grant  liberties  of  working,  788,  789,  794. 

,,  to  vary  leases,  790,  791. 

,,  to  give  lessee  option  to  purchase  mining- 

plant,  791. 
,,  to  permit  tenant  for  life  to  use  mining 

plant,  792,  793. 
,,  to  control  same  tenant  in  user  of  mining 

plant,  793. 

SHAETS.    See  Shafts  aotj  Le-^els. 

SHAFTS  AND  LEVELS, 

maintenance  of,  by  lessee.    See  Leases,  &c. 

SHCPMBNT  OE  COAL  AND  IRON,  &c., 
provision  for,  in  lease  of  minerals,  891,  892. 

SHORT  WOEKINGS, 

right  to  make  up,  in  demise  of  right  to  search  for  coal,  802. 
,,  in  leases.    See  Leases,  &c> 

SMELTING  WOEKS,  LEASE  OE, 

demise  of  lands,  &c.  for years,  881. 

grant  of  right  to  erect  smelting  works,  881. 

,,  alter  works  -vrith  consent,  881. 

,,  use  railroads,  881. 

,,  construct  new  railway,  881,  882. 

siibject  to  compensation  for  surface,  882. 
,,  use  water  and  stone,  882. 

exception  to  lessor  of  joint  use  of  railway,  882. 
covenants  by  lessee  (among  other  usual  covenants), — 

,,  to  pay  additional  rent  for  surface,  882. 

,,  to  erect  ironworks,  882,  883. 

„  to  fence  off  works,  883. 

,,  to  maintain  gates,  &c.,  883. 

,  not  to  injure,  but  to  repair,  ways,  &c.,  883. 
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SMELTING  WOEKS,  LEASE  O'F— continued. 
proviso  for  re-entry,  883. 
lessor's  covenants  for  title,  883. 

,,  to  grant  additional  land  at  specified  rent,  883. 

„  to  pay  proportion  of  expenses  of  maintaining 

railways,  &c.,  883. 
proviso  giving  lessor  option  to  purchase  tools,  &c.,  883. 
arbitration  clause,  883. 
See  also  Pbecedent  No,  31,  pp.  884 — 888. 

STJESIDENOE, 

grant  of  right  to  occasion,  799,  800. 

grants  of  surface  rights,  not  extending  to,  798,  799. 

compensation  for,  provisions  regarding.     See  Leases,  &c. 

SUEPACE  EIGHTS, 

grant  of.     See  LEASES,  &c. ;  Wattleave,  Geant  of  ;  Eail- 

"WAT,  MnSTEEAI,. 

grant  of  very  special  and  extensive,  884 — 888. 

compensation  for,  provisions  concerning.     See  Leases,  &c.  ; 

Watleave,  Geant  OB ;  EAiLvrAY,  Mineeai,. 
duty  to  restore  the  sm-face  to  agricultural  condition.      See 

Leases,  &c. 


TAXES, 

covenants  for  payment  of.  See  Leases,  &c.  ;  Licences  ;  Way- 
leave. 

TENANT  EOE  LIFE, 

power  of,  to  wort  mines,  787. 

,,         to  use  mining  plant,  787. 

,,         to  grant  mining  leases,  787,  788. 

,,         to  grant  special  liberties  of  working,  788,  789. 

,,         to  vary  mining  leases,  790,  791. 
terms  of  mining  leases  by,  789,  790. 

TONNAGE  EENTS, 

reservation  of,  in  demise  of  right  to  search  for  coal,  802. 

,,  when  divers  rents  for  divers  minerals,  886,  887. 

And  see  Leases,  &c. 
, ,  in  case  of  Wayleaves.     See  Wati-bave,  Geant 

op;  Wayleave, Extension  of;  Wayleave, 
Assignment  of,  &6. 
TEIAL  OF  MINES, 

coal,  demise  of  right  to  search  for,  801 — 804. 

,,     demise  of,  for  short  term,  804,  805. 
iron  ore,  demise  of  right  to  search  for,  805,  806. 
tin,  licence  to  stream  for,  909 — 911. 
zinc,  lead,  &c.,  licence  to  search  for,  894,  895. 
gypsum,  licence  to  search  for,  894,  895. 
See  also  Leases,  &c.  ;  Licence. 

TUBS,  &c.    See  Meastjeement  ;  Weighing. 

TEUSTEES,  GENEEAL, 

their  power  to  grant  mining  leases,  in  settlements,  777,  778, 

793,  794. 
in  wiUs,  796,  797. 
„         to  grant  special  liberties  of  working,  in  settlements, 

778,779,794. 
>,  »  „     in  wills,  796, 797. 

terms  of  mining  leases  by,  789,  790,  794. 
their  power  to  vary  mining  leases,  790,  791, 

„  to  control  use  of  mining  plant  by  tenant  for  life, 

793. 
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TEUSTEES,  QEKEBAlr-continued. 
their  power  of  sale  and  exciiaiige, — ■ 

in  settlements,  791,  792. 
in  -wills,  795,  796. 
to  grant  easements,  794 — 797. 
„  to  manage  mineral  estate,  797. 


UNDIYTDED  MOIETY  (MINES),  LEASE  OE, 

demise  for years,  889. 

grant  of  incidental  mining  liberties,  889. 

,,        special  mining  rights,  889. 
proviso  to  compensate  for  surface  damage,  889. 
exception  to  lessor  of  proportion  of  minerals,  889. 
,.  of  incidental  mining  rights,  889. 

,,  of  special  mining  rights,  889,  890. 

rents  certain  and  uncertain,  reservation  of,  890. 
general  powers  and  provisions  (among  others), 

clause  excluding  breakage  and  other  allowances,  890. 
special  mode  of  working,  891. 
shipment  at  lessor's  dock,  891. 


WATEEOOUESE.     See  Water,  Eights  of. 

WATEE-LEAYE.    See  Water,  Eiohts  op. 

WATEE,  EIGHTS  OF, 

grant  of.    See  Leases,  &c.  ;  Licence  to  stream  fob  Tin,  &c. 

WAYLEAVE.     See  three  next  Titles. 

WAYLEAYE,  ASSiaNMENT  OE, 
recital  of  grant  of  wayleave,  903. 

,,        extension  (if  any)  of  grant,  903. 

„        agreement  to  assign,  904. 
assignment  of  rights  of  way,  904. 
assignor's  covenant  for  further  assurance,  904. 
assignee's  covenants  to  pay  rents,  taxes,  &c.,  904,  905. 
cesser  of  right,  proviso  for,  905. 
power  for  assignor  to  purchase  plant,  905. 
assignee,  in  event  of  purchase,  to  re-assign,  905.. 
See  Wayieave,  EXTENSION  OF ;   Wattlbaye,  Grant  of  ; 

EatLWAY,  Mtnit.-r.AT,  ;   WAY,  ElGHT  OP. 

WAYLEAYE,  EXTENSION  OP, 

recital  of  grant  of  way  for  mineral  purposes  only,  901. 
,,       agreement  to  make  right  of  way  general,  901. 
grant  of  right  of  way  for  general  purposes,  902. 
rents,  reservation  of,  902,  903. 
covenant  by  lessee,  903. 
covenant  by  lessor,  903. 
See  Wayiea-vte,  Assignment  of  ;  Wayxea-ste,  Grant  of  ; 
Eaxlway,  Mjneral  ;  Way,  Eight  of. 

WAYLEAVE,  GEANT  OF, 

grant  of  right  to  construct  tramway,  897. 

road  for  mineral  purposes  only,  897. 

grant  of  incidental  rights,  897,  898. 

accommodation  works,  proviso  for  construction  of,  898. 

exception  of  other  rights  of  way  to  grantor,  898. 

diversion  of  tramway,  provision  for,  898. 

rent  uncertain,  reservation  of,  898,  899. 

power  of  distress,  899. 
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WAYLBAVB,  GEANT  OF— continued. 

lessee's  covenants  to  pay  rents,  taxes,  &c.,  899. 
to  keep  accoimts,  899. 
to  permit  inspection,  899. 
to  construct  bridges,  899. 
to  fence,  &c.,  899,  900. 
to  pay  compensation,  900. 
to  maintain  gates,  &c.,  900. 
to  remove  trams  and  restore  surface  at  end  of 
term,  900. 
lessor's  covenant  for  quiet  enjoyment,  900. 
power  in  lessor  to  determine  lease,  900,  901. 

,,      lessee  to  determine  lease,  901. 
arbitration  clause,  901. 
See  also  Watleave,  ASSIGNMENT  OF ;  Watleavb,  Exten- 
sion OF ;  Way,  Eight  of  ;  Eailwat,  Mineral. 

WAT,  EIGHT  OF, 

power  to  grant,  in  settlement,  794,  795. 

form  of  grant  of  ordinary  wayleave,  895 — 897. 

grant  of,  to  general  trustees,  for  mineral  purposes  only,  897 — ■ 
901. 

extension  of  mineral  way  to  general  purposes,  901 — 905. 

assignment  of,  by  general  trustees,  to  effective  mining  lessee, 
903—905. 

extension  of,  to  adjoining  mineral  property,  905 — 909. 

grant  of,  with,  right  to  construct  branch  railway,  911 — 913. 

special  clauses  for  improvement  by  lessee  of  mineral  railway, 
and  for  assignment  thereof  by  lessee  to  lessor,  with,  corre- 
sponding alteration  of  rights,  913,  914. 

lease  of  ground  for  constructing  railway,  914 — 917. 

exception  of  right  of  way,  in  leases  generally.  See  Leases, 
Mining. 

exception  of  right  of  mineral  way,  in  farming  lease,  917. 
See  Liberties,  Mining  ;    WAyiiBAvr;,  Assignment  of  ; 
Wayleave,  Extension  of;  Wayleatb,  Grant  of. 

WEIGHINGS, 

duty  to  keep  and  use  weighiiig'  machine.     See  Leases,  &c. 

WILL,  POWEES  DSr, 

in  general  trustees,  to  sell  and  exchange,  795. 

,,  to  except  or  not  minerals,  795. 

,,  to  exercise  power  repeatedly,  795,  796. 

„  to  execute  proper  conveyances,  796. 

,,  to  apply  proceeds  of  sale,  796. 

,,  to  give  receipts,  796. 

„  to  lease  mines  for  specified  term  of  year^, 

796. 
,,  to  give  or  not  incidental  rights  to  mining 

lessees,  796. 
,,  to  allow  for  interest  in  surrendered  lease, 

797. 
,,  to  grant  easements,  797. 

,,  to  manage  generally,  797. 

WOEES,   SMELTING,   LEASE  OF,  881—883.    See  Smelting 
Works,  Lease  of. 
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Stephen's  New  Commentaries.— 8th  Edition. 

In  4  vols.     8vo.     il.  is.  cloth. 

Mr.  SEEJEANT  STEPHEN'S  NEW  COMMENTAEIES  on 
the  LAWS  OF  ENGLAND,  partly  founded  on  Blaokstone.  By  James 
Stephen,  Esq.,  LL.D.,  Judge  of  County  Courts.  The  Eighth  Edition. 
Prepared  for  the  Press  by  Hbnet  St.  James  Stephen,  of  the  Middle  Temple, 
Barrister-at-Law.  1880 

%*  This  Work  is  set  for  the  Intermediate  Examinations  for  Solicitors. 


"  Dr.' James  Stephen  has  just  brought 
out  the  eighth  edition  of  Mr.  Serjeant 
Stephen's  Commentaries  on  the  Laws  of 
England  (founded  on  Blackstone).  This 
edition  deserves  more  attention  than 
previous  editions,  for  the  reason  that  it 
has  been  revised  with  a  view  to  giving 
full  effect  to  the  alterations  in  our  law 
and  practice  introduced  by  the  Judicature 
Acts,  and  with  the  design  of  giving  a 
more  scientific  classification  of  crimes, 
so  as  to  bring  the  last  book  into  harmony 
with  the  general  structure  of  the  proposed 
Criminal  Code.  Dr.  Stephen  has  been 
assisted  in  his  work  by  his  son,  Mr.  Henry 
St.  James  Stephen.  From  our  examina- 
tion of  the  work  (facilitated  by  the  adop- 
tion of  the  American  plan  of  cutting  the 
leaves  in  the  binding),  we  believe  it  vrill 
be  found  to  be  one  of  the  most  valuable 
text  books  which  we  possess,  not  only  as 
to  the  general  law,  but  as  to  the  new 


system  which  has  grown  under  the  Judi- 
cature Acts." — Law  Times. 

"  It  is  quite  unnecessary  for  us  to  re- 
iterate the  praises  we  have,  on  many 
former  occasions,  bestowed  upon  this 
excellent  work.  A  new  edition  has  been 
rendered  necessary,  both  by  reason  of 
the  last  edition  having  been  exhausted, 
and  of  the  recent  changes  in  the  law 
effected  by  the  operation  of  the  Judica- 
ture Acts;  and  Dr.  Stephen  has  not 
shirked  the  labour  recjuired.  The  last 
edition  was  published  m  the  year  1874; 
and,  although  the  changes  then  intended 
to  be  introduced  by  the  Judicature  Act 
of  1873  were  embodied  in  it,  yet  the 
subsequent  Judicature  Acts  and  new 
rules  of  procedure,  supplemented  by 
judicial  decisions  upon  them,  have  made 
Dr.  Stephen's  task  of  revision  no  light 
one." — Law  Journal. 


Mozley  and  Whiteley's  Concise  Law  Dictionary. 

In  1  vol.  8vo.  20s.  cloth,  25s.  brown  oaK. 

A  CONCISE  LAW  DICTIONAEY,  containing  Short  and  Simple 
Definitions  of  the  Terms  used  in  the  Law.  By  Heebeet  Newman  Mozlet,  M.  A. , 
FeUow  of  King's  College,  Cambridge,  and  of  Lincoln's  Inn,  Esq.,  and  G-boboe 
Ceispe  Whitelet,  M.  a.  Cantab.,  of  the  Middle  Temple,  Esq.,  Barristers-at-Law. 
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' '  This  book  is  a  great  deal  more  modest 
in  its  aims  than  the  law  dictionary  we 
received  a  little  while  ago.  Its  main 
object  is  to  explain  briefly  legal  terms 
both  ancient  and  modem.  In  many 
cases,  however,  the  authors  have  added  a 
concise  statement  of  the  law.  But  as  the 
work  is  intended  both  for  lawyers  and 
the  public  at  large,  it  does  not  profess  to 
give  more  than  an  outline  of  the  doctrines 
referred  to  under  the  several  headings. 
Having  regard  to  this  design,  we  think 
the  work  is  well  and  carefully  executed. 
It  is  exceedingly  complete." — Solicitors^ 
Journal. 

"This  book  contains  a  large  mass  of 
information   more   or   less   useful.     A 


considerable  amoimt  both  of  labour  and 
learning  has  evidently  been  expended 
upon  it,  and  to  the  general  public  it  may 
be  recommended  as  a  reliable  and  useful 
guide.  Law  students  desirous  of  cram- 
ming will  also  find  it  acceptable." — Law 
Times. 

"The  authors  of  the  above  work  do 
not  profess  to  address  themselves  solely 
to  the  members  of  the  legal  profession ; 
their  object  has  been  to  produce  a  book 
which  shall  also  be  useful  to  the  general 
public  by  giving  clear  yet  concise  ex- 
planations of  the  legal  terms  and  phrases 
in  past  and  present  use,  and  we  think  they 
have  satisfactorily  performed  their  task. ' ' 
— Justice  of  the  Feace. 
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Tudor's  Leading  Cases  on  Eeal  Property,  (fcc— 3rd  Ed. 

In  one  thick  volume,  royal  8vo.  21.  12s.  6d.  cloth. 

A  SELECTION  OP  LEADING  CASES  ON  THE  LAW 
RELATING  TO  EEAL  PROPEETT,  Conveyanomg,  and  the  Construction 
of  Wills  and  Deeds ;  -with  Notes.  Third  Edition.  By  Owen  Davies  Ttooe, 
Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "A  Selection  of 
Leading  Cases  in  Equity." 


"  The  isecond  edition  is  now  hefore  ua, 
and  we  are  able  to  say  that  the  same  ex- 
tensive knowledge  and  the  same  lahorious 
industry  as  have  been  exhibited  by  Mr. 
Tudor  on  former  occasions  characterize 
this  later  production  of  his  legal  author- 
ship ;  and  it  is  enough  at  this  moment  to 
reiterate  an  opinion  that  Mr.  Tudor  has 
well  maintained  the  high  legal  reputation 
which  his  standard  works  have  achieved 
in  all  countries  where  the  English  lan- 
guage is  spoken,  and  the  decisions  of  our 
Courts  are  quoted." — Law  Magazine  and 
Jieview  on  2nd  edit. 

"  To  Mr.  Tudor's  treatment  of  all  these 
subjects,  so  complicated  and  so  varied,  we 
accord  our  entire  commendation.  There 
are  no  omissions  of  any  important  cases 
relative  to  the  various  branches  of  tiie 
law  comprised  in  the  work,  nor  are  there 
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any  omissions  or  defects  in  his  statement 
of  the  law  itself  appUoable  to  the  cases 
discussed  by  him.  we  cordially  recom- 
mend the  work  to  the  practitioner  and 
the  student  alike,  but  especially  to  the 
former." — Solicitors'  Journal on2nie6J.t. 
"  This  and  the  other  volumes  of  Mr. 
Tudor  are  almost  a  law  library  in  them- 
selves, and  weare  satisfied  thatthestudent 
would  learn  more  law  from  the  carefid 
reading  of  them  than  he  would  acquire 
from  double  the  time  given  to  the  elabo- 
rate treatises  which  learned  professors 
recommend  the  student  to  peruse,  with 
entire  f orgetfulness  that  time  and  brains 
are  limited,  and  that  to  do  what  thfey 
advise  would  be  the  work  of  a  life.  No 
law  library  should  be  vrithout  this  most 
useful  book." — Zaw  Times  on  2nd  edit. 


Sir  T.  Erskine  May's  Parliamentary  Practice. 

EiOHTH  Edihon.     In  One  very  thick  volume,  8vo.     21.  2s.  cloth. 

A  TEEATISE  on  the  LAW,  PEIYILEGES,  PEOCEEDINGS 
and  USAGE  OP  PARLIAMENT.  By  Sir  Thomas  Eeskine  Mat,  D.C.L., 
K.C.B.,  Clerk  of  the  House  of  Commons  and  Bencher  of  the  Middle  Temple. 
Eighth  Edition,  Revised  and  Enlarged.  1879 

Contents:  Book  I.  Constitution,  Powers  and  Privileges  of  Parliament.  Book  II. 
Practice  and  Proceediogs  ia  Parliament.  Book  III.  The  Manner  of  Passing 
Private  Bills,  with  the  Standing  Orders  in  both  Houses,  and  the  most  recent 
Precedents. 


"A  work,  which  has  risen  from  the 
position  of  a  text-book  into  that  of  an 
authority,  would  seem  to  a  considerable 
extent  to  have  parsed  out  of  the  range  of 
criticism.  It  is  quite  unnecessary  to 
point  out  the  excellent  arrangement,  ac- 
curacy and  coinpleteness  which  long  ago 
rendered  Sir  T.  B.  May's  treatise  the 
standard  work  on  the  law  of  Parliament. 
Not  only  are  points  of  Parliamentary 
law  discussed  or  decided  since  the  publi- 
cation of  the  last  edition  duly  noticed  in 
their  places,  but  the  matter  thus  added 
is  well  digested,  tersely  presented  and 
carefully  mterwoveu  with  the  text." — 
Solicitors'  Journal. 


"Fifty  pages  of  new  matter  have  been 
added  by  Sir  Thomas  May  in  his  seventh 
edition,  thus  comprising  every  alteration 
in  the  law  and  practice  of  Parliament, 
and  all  material  precedents  relating  to 
public  and  private  business  since  the 
publication  of  the  sixth  edition.  We 
need  make  no  comment  upon  the  value 
of  the  work.  It  is  an  accepted  authority 
and  is  undeniably  the  law  of  Parliament. 
It  has  been  brought  up  to  the  latest  date, 
and  should  be  ia  the  hands  of  every  one 
engaged  in  Parliamentary  Ute,  whether 
asalawyeroraaaseuator."— Xa«)  Times. 


MESSES.  BUTTEEWOETH,  7,  FLEET  STEBET,  E.G. 


Fisher's  Law  of  Mortgage.— 3rcl  Edition. 

2  vols,  royal  8vo.  60s.  cloth,  72s.  calf. 

THE  LAW  OF  MOETGAGE  AND  OTHEE  SECUEITIES 
ByWuiiAM  EiOHAED  I^BHBB,  of  Linoolu's  Inn,  Esq., 

1876 


UPON  PEOPEETY. 
Barrister-at-La-w. 

"  This  work  has  btiilt  up  for  itseK,  in 
the  experienced  opinion  of  the  profession, 
a  very  high  reputation  for  carefulness, 
accuracy  and  lucidity.  This  reputation 
is  fully  maintained  in  the  present  edition. 
The  law  of  securities  upon  property  is 
confessedly  intricate,  and  prohably,  as 
the  author  justly  ohserves,  embraces  a 
greater  variety  of  learning  than  any  other 
single  branch  of  the  English  law.  At  the 
same  time  an  accurate  knowledge  of  it  is 
essential  to  every  practisinghamster,  and 


of  daily  requirement  among  solicitors. 
To  all  such  we  can  confideatlyreoommend 
Mr.  Fisher's  work,  which  wfll,  moreover, 
prove  most  usef  ulreadingf  or  me  student, 
both  as  a  storehouse  of  mf  ormation  and 
an  intellectual  exercise."  Law  Magazine. 
' '  His  work  has  long  been  known  as  the 
standard  work  on  the  law  of  mortgages, 
and  he  has  now  published  his  third 
edition.  The  object  and  scope  of,  his 
work  is  probably  familiar  to  most  of  our 
readers." — Law  Journal. 


Boyle's  Precis  of  an  Action  at  Common  Law. 

Just  published,  in  8vo.,  5s.  cloth. 
PEECIS  of  an  ACTION  at  COMMON  LAW,  showing  at  a 

Grlanoe  the  Procedure  under  the  Judicature  Acts  and  Rules  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas  and  Exchequer  Divisions  of  the  High  Court  of 
Justice.    By  Heeeebt  E.  Boyi^,  Solicitor.  1881 

tainly  need  a  guide  of  this  description, 
and  Mr.  Boyle  has  well  supplied  that 
need.  Indeed,  we  do  not  remember 
having  ever  before  seen  the  English 
procedure  so  well  explained  within  so 
brief  a  compass." — Irish  Laio  Times. 

"A  student  who  is  ignorant  of  pro- 
cedure, and  desires  to  prepare  for  his 


"  In  this  little  manual,  Mr.  Boyle  has 
succeeded  in  exhibiting  a  succinct  and 
lucid  outline  of  aU  the  ordinary  pro- 
ceedings in  actions  governed  by  the 
practice,  under  the  English  Judicature 
Acts  and  Orders,  of  what  used  to  be 
called  the  common  law  courts.  Taking 
the  various  steps  of  that  procedure  in 
their  natural  order,  he  summarises  the 
orders  of  court  relating  to  each,  arrang- 
ing them  under  distinct  headings,  and 
referring  to  authorities  upon  their  con- 
struction and  application.  Students  pre- 
paring for  the  Final  Examination  cer- 


Final  Examination,  will  do  well  to  pro- 
cure Mr.  Boyle's  work,  and  to  use  it,  not 
in  substitution  for,  but  as  auxiliary  to, 
the  study  of  the  Rules  of  the  Supreme 
Court." — Law  Examination  Journal. 


Seaborne's  Law  of  Vendors  &  Purcliasers.— 2nd  Ed. 

In  1  vol.  post  Svo.  lOs.  Sd.  cloth. 

A  CONCISE  MANUAL  OE  THE  LAW  OE  VENDOES 
AISTD  PUBCHASEKS  Or  EEAIi  PEOPEBTT.  Second  Edition.  ^yHENET 
Seasobne,  SoUoitor. 

*«*  This  worTc  is  designed  to  furnish  Fraetitioners  with  an  easy  means  of  reference  to 
the  Statutory  Enactments  and  Judicial  Decisions  regulating  the  transfer  of 
Real  Property,  and  also  to  bring  these  authorities  in  a  compendious  shape  under 
the  attention  of  Students. 


"The  value  of  Mr.  Seabome's  work 
consists  in  its  being  the  most  concise 
summary  yet  published  of  one  of  the 
most  important  branches  of  the  law. 
The  student  will  find  this  book  a  useful 
introduction  to  a  dry  and  difficult  sub- 
ject."— Law  Examination  Jownal. 

"The book  before  us  contains  a  good 
deal  especially  of  practical  information, 
as  to  the  course  of  oonveyancmg  matters 


in  solicitors'  offices  which  may  be  useful 
to  students." — Solicitors'  Journal. 

"  We  wiU  do  Mr.  Seaborne  the  justice 
to  say  that  we  believe  his  work  will  be 
of  some  use  to  articled  clerks  and  others 
in  solicitors'  oiEces,  who  have  not  the 
opportunity  or  inclination  to  refer  to  the 
standard  works  from  which  his  is  com- 
piled."— Law  Journal. 
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LAW  WOEEB  PUBLISHED  BY 


Plumptre  on  Contracts. 

Post  8to.,  Ss.  cloth. 

A  SUMMAEY  of  the  PEINCIPLES  of  the  LAW  of  SIMPLE 

CONTEACTS.     By  Claitde  C.  M.  Pltjmptrb,  of  the  Middle  Temple, 

Esq.,  Barrister-at-Law.    (Middle  Temple  Common  Law  Scholar,  Hilary 

Term,  1877.)  """" 


"In  our  last  volume  we  had  occasion 
to  mention  with  approbation  two  works 
by  Mr.  Arthur  TJnderhill,  '  A  Summary 
of  the  Law  ■  of  Torts,'  and  '  A  Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees  ;'  the  first  of  these  had 
reached  a  second  edition,  and  in  its  pre- 
paration the  author  of  the  present  work 
was  associated  with  Mr.  Underbill.  In 
thepreparationof  this  book  Mr.  Plumptre 
has  adopted  the  lines  laid  down  by  Mr. 
Underbul;  by  means  of  short  rules  and 
sub-rules  he  presents  a  summary  of  the 
leading  principles  relating  to  the  law  of 
simple  contracts,  with  the  decisions  of 
the  Courts  by  which  they  are  illustrated. 
Part  I.  deals  with  the  parties  to  a  simple 
contract,  and  treats  of  those  persons  ex- 
empted from  the  performance  of  their 
contracts  by  reason  of  incapacity,  such 
as  infants,  married  women,  lunatics, 
drunkards,  convicts  and  bankrupts. 
Chapter  4  is  devoted  to  contracts  by  cor- 
porations and  by  agents,  and  the  follow- 
ing chapter  to  partners  and  partnerships 
generally. 

"In  Part  11.  we  have  the  constituent 
parts  of  a  simple  contract,  the  consent  of 
the  parties,  the  consideration,  the  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

"Part  III.  gives  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds ;  Statutes  of  Limita- 
tion ;  the  discharge  of  the  obligation  im- 
posed by  th6  contract  by  performance ; 
by  mutual  agreement;   by  accord  and 
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satisfaction ;  and  by  operation  of  law ; 
oral  evidence  and  written  contracts ; 
damages ;  and  contracts  made  abroad. 

"  The  book  contains  upwards  of  one 
hundred  rules,  all  ably  illustrated  by 
cases,  and  a  very  full  and  well-compiled 
index  facihtates  reference.  It  is  more 
particularly  addressed  to  students,  but 
practitioners  of  both  branches  of  the  legal 
profession  will  find  it  a  useful  and  trust- 
wortiiy  guide." — Justice  of  the  JPeaee. 

"  This  book  is  compiled  upon  the  same 
principle  as  the  works  of  Mr.  UnderhiU 
on  Torts  and  Trusts.  The  object  of 
the  present  work  will  appear  from 
the  opening  paragraph  of  the  Preface. — 
*It  may  cause  some  little  surprise 
when  it  is  seen  that,  notwithstanding 
the  many  able  works  on  the  Law  of 
Contracts  that  have  been  published,  I 
have  ventured  to  add  another  volmne  to 
that  already  formidable  array  of  legal 
literature.  The  reason  why  I  nave  done 
so  is,  because  this  branch  of  the  law, 
however  diversely  treated,  still  remains 
unreduced,  whether  by  means  of  articles 
and  notes,  or  rules  and  sub-rules,  or 
otherwise,  into  the  form  of  a  concise 
summary  or  digest ;  and  in  the  present 
work  I  have  hoped,  to  a  certain  extent, 
to  supply  the  want  thus  existing.' 

"  The  promise  thus  held  out  is  amply 
realized  in  the  body  of  the  work,  which 
will  be  found  of  the  greatest  assistance 
not  only  to  the  student  who  desires  to 
become  acquainted  vrith  the  law  of  con- 
tracts, but  to  the  p'ractitioner  who  wishes 
to  note  up  the  most  recent  decisions." — 
Xaw  Examination  Journal. 


Mosely's  Articled  Clerks'  Handy-Book.   By  Bedford. 

1  vol.  post  8vo.,  8*.  Gd.  cloth. 

MOSELY'S  PEACTICAL  HANDY-BOOK  OE  ELEMENTAEY 
LAW,  designed  for  the  Use  of  Articled  Clerks,  with  a  Course  of  Study,  and 
Hints  on  Reading  for  the  Intermediate  and  Knal  Examinations.  Second 
Edition.    By  Edwakd  Henslowe  BEDroED,  Solicitor.  1878 

"  The  object  of  the  work,  however,  is      recommended  to  every  one  who  contem' 


not  so  much  to  give  direct  information 
to  the  articled  clerk  on  matters  of  law, 
as  to  guide  him  in  the  course  of  his  study 
and  office  work — and  for  this  purpose  the 
book  is  admirably  adapted.  It  is  divided 
into  six  chapters,  the  first  five  of  which 
are  devoted  to  the  first,  second,  third, 
fourth  and  fifth  years  respectively  of  the 
articled  clerk's  career.  Chapter  VI.  is 
devoted  to  'The  Final  Examination,' 
and  contains  some  very  sensible  recom- 
mendations to  students  who  propose  to 
enter  for  this  examination. 
"This  book  cannot  be  too  strongly 


plates  becoming  a  solioitor." — Zaw  Ex- 
amination Journal. 

"  Mr.  E.  H.  Bedford,  indefatigable  in 
his  labours  on  behalf  of  the  articled  clerk, 
has  supervised  a  new  edition  of  Mosely's 
Handy  Book  of  Elementary  Law.  It  will 
certainly  not  be  the  fault  of  either  Author 
or  Editor  if  the  years  spent  under  articles 
are  not  well  spent,  and  if  the  work  re- 
quired to  lay  a  sound  foundation  of  legal 
knowledge  is  not  done  vrith  that  'know- 
ledge' of  which  they  so  emphatically  de- 
clare the  necessity." — Zaw  Magazine. 


MESSES.  BUTTEEWOETH,  7,  FLEET  STEEET,  E.G. 


UnderhiU's  Chancery  Procedure. 

Just  published,  in  1  vol.  post  8vo:,  10s.  6d.  cloth. 
A  PEAOTIOAL  and  CONCISE  MANUAL  of  the  PEOCEDUEE 
of  tbe  CHANCERY  DIVISION  of  the  HiaH  COURT  of  JUSTICE,  both  in 
Actions  and  Matters.  By  Abthub  Undeehill,  LL.D.,  of  Lincoln's  Inn, 
Barrister-at-La-w,  author  of  "  A  Concise  Treatise  on  the  Law  of  Private  Trusts 
and  Trustees,"  "A  Summary  of  the  Law  o|  Torts,"  &c.  1881 


'  This  work,  coming  from  flie  pen  of 
the  author  of  the  well-known  works  on 
Torts  and  Trusts,  will  be  found  to  be  at 
once  concise  and  readable.  We  would 
advise  its  perusal  by  ajl  students  and 
young  practitioners." — Justice  of  the 
Feace. 

"Mr.  Underbill  has  produced  withia 
small  compass  avemiseful  work  on  Chan- 
ceiy  Practice." — Law  Students'  Journal. 

' '  This  most  excellent  treatise  on  Chan- 
cery Practice  supplies  a  long  existing 
want.  Within  a  comparatively  small 
space  Mr.  Underbill,  in  his  usual  clear, 
emphatic  and  intelligent  manner,  has 
supplied  the  student  with  all  the  neces- 
sary information  respecting  the  peculiar 
practice  in  the  Chancery  Division.  The 
book  is  divided  into  three  parts — the 

UnderhiU's  Law  of  Trusts  and  Trustees. 

1  vol.  post  8vo.  is.  cloth. 
A  CONCISE  MANUAL  of  the  LAW  relating  to  PEIVATE 
TRUSTS  AND  TRUSTEES.     By  Aethub  UmEEHiLi,,  M.A.,  of  Lincoln's 


ftrat  division  treats  of  actions  and  con- 
tains eleven  sub-divisions ;  the  second 
division  treats  of  matters  and  contains 
four  sub- divisions  while  the  third  divi- 
sion treats  of  proceedings  common  to 
both  actions  and  matters,  and  also 
contains  four  sab-division.  The  work 
cannot  fail  to  be  of  great  service  to  the 
student,  especially  if  he  aspires  for 
Honors,  and  he  will  find  it  a  complete 
work  to  his  purpose,  while  to  the  prac- 
titioner such  accurate  information  as  is 
conveyed  in  its  pages  can  hardly  fail  to 
be  of  service;  and,  like  its  companion 
the  now  well-known  "UnderhiU's 
Torts,"  and  "  Underbill's  Trustees,"  the 
volume  will  meet  with  a  ready  sale." — 
Gibson's  Final. 


Inn,  Esq.,  Barrister-at-Law. 

"  From  our  perusal  of  this  text  book, 
we  may  say  that  it  is  a  very  complete 
and  very  concise  study  of  this  important 
branch  of  law The  articles  con- 
taining the  propositions  of  law  are  cor- 
rectlv  stated,  and  the  illustiations  are 
carefully  collected  and  noted." — Times. 

"  His  task  was  indeed  one  of  ^eat 
difficulty,  dealing,  as  he  has  done,  with  a 
subject  so  complex ;  but  he  has  achieved 
it  with  ability  and  success.  To  those 
who  are  themselves  destined  to  expe- 
rience what  a  famous  law  reformer  called 
'  the  pleasures  derived  from  the  condi- 
tion of  trustee,'  this  clearly  written 
manual  will  be  no  slight  boon." — Irish 
Law  Times. 
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"Mr.  Underbill  has,  in  the  above- 
named  volume,  performed  a  similar  task 
in  relation  to  the  '  Law  of  Trusts.'  In 
sevenly-six  articles  he  has  summarized 
the  prmciples  of  the  '  Law  of  Trusts'  as 
distmctly  and  accurately  as  the  subject 
will  admit,  and  has  supplemented  the 
articles  with  illustrations.  He  has  chosen 
a  branch  of  the  law  which,  appears  one 
of  the  mpst  difficult  to  deal  with  in  this 
way." — Law  Journal. 

"  The  work  is  intended  for  those  who 
cannot  study  larger  tomes,  and  Mr.  Un- 
derbill is  sanguine  that  the  student  will 
be  able  to  learn  and  remember  all  that 
he  has  written.  We  believe  this  to  be 
quite  possible,  and  commend  the  work  to 
tiie  attention  of  students." — La/w  Times. 


UnderhiU's  Law  of  Torts  or  Wrongs.— 3rd  edit. 

1  vol.  post  8vo.,  8s.  cloth. 

A  SUMMARY  OF  THE  LAW  OF  TOETS,  oe  WEONGS 
INDEPENDENT  OF  CONTRACT  (Third  Edition),  including  the  Employers' 
Liability  Act,  1880.  By  A.  Undeehill,  M.A.,  LL.D.,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law;  assisted  byC.  C.  M.  Plumptee,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law. 

"  He  has  set  forth  the  elements  of  the 
law  with  clearness  and  accuracy.  The 
little  work  of  Mr.  Underbill  is  inexpen- 
sive, and  may  be  generally  relied  on." — 
Law  Tim£s. 

"This  work  appears  fairly  to  deserve 
the  success  which  it  has  attained.  The 
plan  of  it  is  to  arrange  the  law  under  a 
series  of  "  rules"  in  large  type,  and  to 
print  beneath  each  "rule"   such  cases 
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and  comments  as  are  necessary  in  ex- 
planation. In  the  present  edition,  the 
first  chapter — which  treats  of  wrongs  ■ 
purely  ex  delicto — ^has  been  completely 
re-written,  and  new  chapters  upon  in- 
junctions, negligence  and  fraud  have 
been  added,  and  the  whole  has  been  care- 
fully corrected  and  revised.  We  can 
<!onfidently  recommend  the  book  to  stu- 
dents."— Law  Journal. 


10  LAW  WORKS  PTJBLISHED  BY 

Coote's  Probate  Practice— 8th  Edition. 

1  vol.     8vo.     26«.  clotli;  30s.  calf. 

THE  COMMON  FOEM  PEACTICE  OP  THE  HIGH  COUET 

OF  JUSTICE  IN  GBANTINa  PROBATES  AND  ADMINISTRATIONS. 
By  Heney  fiwt-RT.na  OoOTE,  E.S.A.,  late  Proctor  in  Dootors'  Commons,  Author 
of  "  The  Practice  of  the  Eocleslastidal  Courts,"  &o.  &c.  1878 

" The  ahove is  another  name  for  what  useful  forms;   and  the  author  has  not 

is  commonly  known  to  the  profession  as  only  attempted,  but  has  in  the  main  suo- 

Ooote's  Prohate  Practice,  a  work  about  ceeded,  in  adopting  the  forms  and  diree- 

as  indispensable  in  a  soUoitor's  office  as  tions  under  the  old  probate  practice,  as 

any  book  of  practice  that  is  known  to  embodied  in  previous   editions  of  the 

us.    The  seventh  edition  is  chiefly  dis-  work,  to  the  new  procedure  under  the 

tinguishable  from  the  sixth  edition  in  Judicature  Acts.    Solicitors  know  that 

this,  that  certain  important  modifications  the  difficulties  in  the  way  of  satisfying 

and  alterations  are  effected  which  have  the  different  clerks  at  Somerset  House 

been  rendered  necessary  by  the  Judi-  are  frequently  great,  and  there  is  nothing 

catureActs.  Judicial  decisions  subsequent  so  likely  to  tend  to  simplicity  of  practice 

to  the  last  edition  have  been  carefully  as  Mr.  Coote's  book." — £aw  Times. 
noted  up.    We  notice  several  new  and 

Tristram's  Contentious  Probate  Practice. 

Just  published,  demy  8vo.  21s.  cloth. 

THE  CONTENTIOUS  PEACTICE  OP  THE  HIGH  COUET 
OP  JUSTICE,  in  respect  of  Grants  of  Probates  and  Administrations,  with  the 
Practice  as  to  Motions  and  Summonses  in  Non-contentious  Business.  By  Tnojiis 
Hutchinson  Teistbam,  Q.C,  D.C.L.,  Advocate  of  Doctors'  Commons,  of  the 
Inner  Temple,  Chancellor  of  the  Diocese  of  London.  1881 


Cbadwick's  Probate  Court  Manual,  corrected  to  1876. 

Royal  8vo.  12s.  cloth. 

EXAMPLES  OP  ADMINISTEATION  BONDS  POE  THE 
COURT  OE  PROBATE  ;  exhibitiag  the  Principle  of  various  Grants  of  Admi- 
nistration and  the  correct  Mode  of  preparing  the  Bonds  in  respect  thereof ;  also 
Directions  for  preparing  the  Oaths,  arranged  for  practical  utility.  With  Extracts 
from  the  Statutes ;  also  various  Eorms  of  Affirmation  prescribed  by  Acts  of 
Parliament,  and  a  Prefatory  as  well  as  a  Supplemental  Notice,  bringing  the 
work  down  to  1876.    By  Sawjel  Chadwiok,  of  Her  Majesty's  Court  of  Probate. 


Denison  and  Scott's  House  of  Lords  Practice. 

8vo.  16s.  cloth. 

APPEALS  TO  THE  HOUSE  OP  LOEDS:  Procedure  and 
Practice  relative  to  English,  Scotch  and  Irish  Appeals;  with  the  Appellate 
Jurisdiction  Act,  1876 ;  the  Standing  Orders  of  the  House ;  Directions  to 
Agents ;  Forms,  and  Tables  of  Costs.  Edited,  with  Notes,  References,  and  a 
full  Index,  forming  a  complete  Book  of  Practice  imder  the  new  Appellate 
System,  by  Chables  Maesh  Denison  and'  Chablbs  Henbeeson  Sooit,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-Law.  I879 

"The  most  important  portion  of  the  and  ably  compiled,  and  the  practitioner 

work,  viz., thatcoucemingtheProcedure  will  find  no  difficulty  ia  foUowing  the 

and  Practice  on  Appeal  to  the  House  of  various  steps  indicated. 

Lords,  contains  information  of  the  most  "  The  whole  book  is  well  and  carefully 

important  kind  to  those  gentlemen  who  prepared,  and  is  unusually  readable  in 

have  business  of  this  nature ;  it  is  well  its  style."— Jmtiee  of  the  Feace. 
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Gierke  &  Brett's  Conveyancing  and  Law  of 
Property  Act,  1881,  &c.— 2nd  Edition. 

Nearly  ready,  in  1  Vol.,  post  8vo.,  cloth. 

THE  CONVEYAJiTCING  AND  LAW  OP  PEOPEETY  ACT, 
1881,  together  with  the  Vendor  and  Purchaser  Act,  1874,  and  the  SoUoitors' 
Eemnneration  Act,  1881.  With  Notes  and  an  Introduction.  By  Aitbebt  St. 
John  Oleeke,  B.A.,  late  Scholar  and  Student  of  Trinity  College,  Dublin, 
and  Thomas  Brett,  LL.B.  London  University,  B.A.,  late  Scholar  and  Student 
of  Trinity  CoHege,  Dublin,  Exhibitioner  in  Real  Property  and  Equity,  and 
Holder  of  the  First  Certificate  of  Honour,  Michaelmas,  1869;  both  of  the  Middle 
Temple,  Esquires,  Barristers-at-Law.     Second  edition.  1882 

"The  chief  objects  of  this  work,  the  not,  of  retrospective  operation  ;  and  the 
authors  state  in  their  preface,  are — (1)  work  concludes  with  a  consideration  of 
To  point  out  the  various  changes  which  the  Vendor  and  Purchaser  Act,  1874 
have  been  introduced  by  the  new  Act  (which  is,  of  course,  closely  connected 
into  the  law  and  practice  of  convey-  with  the  new  Act),  and  the  Solicitors' 
ancing;  (2)  to  criticize  the  provisions  Eemuneratiou  Act,  1881.  The  work  is 
of  the  Act,  pointing  out  difficulties  written,  no  doubt,  mainly  for  the  prao- 
likely  to  arise,  and  suggesting  means  to  titioner,  but  the  student  who  is  reading 
evade  those  difilculties ;  (3)  to  render  the  for  examination  next  year  will  require 
work  as  convenient  as  possible  for  the  an  accurate  knowledge  of  this  Act,  and 
purpose  of  reference,  by  furnishing  the  it  is  very  doubtful  whether  he  will  be 
reader  with  a  comprehensive  index  and  able  .to  meet  with  a  better  treatise  on 
a  complete  table  of  cases.  These  obj  ects  it  than  that  contained  in  the  pages  being 
appear  to  have  been  attained.  The  in-  considered."— ffiism's  Final. 
'troductory 'chapter  deals  with  the  effect  "  It  is  not  possible  to  exaggerate  the 

of  the  Act  in  a  masterly  manner,  and  utilityoftheworkbroughtout  by  Messrs. 
shows  that  the  authors  are  intimately  Gierke  and  Brett.  .No  student  or  practi- 
acquainted  with  the  subject  in  hand.  tioner  who  desires  to  be  acquainted  with 
Each  section  of  this  important  Act  is  the  latest  phase  of  real  property  legis- 
then  dealt  with  fuUy,  and  its  effect  on  latiou  ought  to  be  without  it.  The 
the  existing  law  explained,  great  pains  authors  are  to  be  congratulated  upon  the 
being  taken  to  call  attention  to  the  speed  with  which  they  brought  out  the 
clauses  which  are,  and  those  which  are      volume."— iajc  Examinatwn  Journal. 


Baxter's  Judicature  Acts.— 5tli  Edition. 

Preparing  for  publication  in  1  vol.  crown  8vo. 
BAXTEE'S  JUDICATUEB  ACTS  AND  EULES,  containing  aU 
the  Statutes,  Rules,  Forms,  and  Decisions  to  the  Present  Time     By  WYirira 
E.  Baxtee,  Solicitor,  Coroner  for  Sussex,  and  late  Under  Sheriff  of  London  and 
Middlesex.  ^,„,.,^„,^„^„v~^- 

Drewrv's  Forms  of  Claims  &  Defences  in  Chancery. 

''  Post  8vo.  9s.  cloth. 
VOEMS  OP  CLAIMS  AND  DEFENCES  IN  THE  COUETS 
OP  THE  CHANCERY  DIVISION  of  the  HIGH  COURT  OP  JUSTICE. 
With  Notes  containing  an  Outline  of  the  Law  relating  to  each  of  the  subjects 
treated  and  an  Appendix  of  Porms  of  Endorsement  on  the  Writ  of  Summons. 
Bv  C  SiEWABi  Deewey,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Author 
of  a  Treatise  on  Injunctions  and  of  Reports  of  Cases  m  Equity,  temp.  Kmdersley 
V.-C,  and  other  works.  ,_^^,^ ^  ■'°'° 

Trower's  Prevalence  of  Equity. 

8vo.  5s.  cloth. 
A  MANUAL  OE  THE  PEEVALENCE  OF  EQUITY  under 

Section  25  of  the  Judicature  Act,  1873,  amended  by  the  J-udioature  Act   1875. 
By  Chaeies  Peasois  Teowee,  Esq. ,  M.  A. ,  of  the  InnerTemple  Bamster-at-Law 
late  PeUow  of  Exeter  CoUege,  and  Vinerian  Law  Scholar^  Oxford ;  Author  of 
"The  Law  of  Debtor  and  Creditor,"  "The  Law  of  the  Bmlding  of  Churches 
and  Divisions  of  Parishes,"  &o.  !«''' 

—  ~  b2  ' 


12  LAW  WOEKS  PUBLISHED  BY 

Ortolan's  Eoman  Law,  translated  ij  Pricliard  &  Nasmitli. 

8vo.  28s.  cloth. 
THE  HISTOET  OF  EOMAN  LAW,  from  the  Text  of  Ortolan's 
Histoire  de  la  Legislation  Eomaine  et  G-lneralisation  du  Droit  (Edition  of  1870). 
Translated,  -with  the  Author's  permission,  and  Supplemented  by  a  Chronome- 
trioal  Chart  of  Eoman  History.  By  Iltudus  T.  Peiohakd,  Esq.,  P.S.S.,  and 
Dattd  Nasmith,  LL.B.,  Barristers-at-Law.  1871 

Fulton's  Manual  of  Constitutional  History. 

Post  8vo.  Is.  6d.  cloth. 

A  MANUAL  OF  CONSTITUTIONAL  HI8T0EY,  founded 
upon  the  Works  of  HaUam,  Creasy,  May  and  Broom,  comprising  all  the 
fundamental  Principles  and  the  leading  oases  in  Constitutional  Law.  By 
FoEBEBT  EuLTON,  LL.B.,  B.A.,  University  of  London,  and  of  the  Middle 
Temple,  Esq.,  Barrister-at-LaTT.  1876 


Folkard  on  Slander  and  Libel.— 4tli  Edition. 

One  thick  volume,  royal  8vo.  45s.  cloth. 

THE  LAW  OF  SLANDEE  AND  LIBEL  (founded  on  Starkie's 
Treatise),  iacluding  the  Pleading  and  Evidence,  Civil  and  Criminal,  adapted  to 
the  present  Procedure:  also  Malicious  Prosecutions  and  Contempt  of  Court. 
By  Henet  C.  Eoekaed,  Esq.,  Barrister-at-La-w.    Eourth  Edition.  1876 


Powell  on  Evidence.— 4tli  Edit.   By  Cutler  &  Griflln. 

Post  8vo.  18s.  cloth,  22s.  caH. 
POWELL'S  PEINCIPLES  AND  PEACTICE  OF  THE  LAW 

OF  EVIDENCE.  Fourth  Edition.  By  J.  Cutlee,  B.A.,  Professor  of  English 
Law  and  Jurisprudence,  and  Professor  of  Indian  Jurisprudence  at  King's  College, 
London,  and  E.  F.  Geipeen,  B.A.,  Barristers-at-Law.  1876 

*»*  This  edition  contains  the  alterations  necessary  to  adapt  it  to  the  practice  wider  the 
Judicature  Acts,  as  well  as  other  material  additions.  The  Bankers'  Books  Evi- 
dence Act,  1876,  is  given  as  an  Addendum  to  the  Appendix  of  Statutes. 

"The  plan  adopted  is,  we  think,  an  Acts.  The  authors  give  in  an  appendix 
admirahle  one  for  a  concise,  handy  book  the  Indian  Evidence  Acts,  with  some 
on  the  subject.  The  Indian  code  of  Indian  decisions  thereupon,  and  occa- 
evidence  given  at  the  end  of  the  book  sionally  notice  these  acts  in  the  test.  On 
deserves  to  be  read  by  every  student,  thewhole  we  think  this  is  a  good  edition 
whether  going  to  India  or  not.  The  of  a  good  book.  It  brings  down  the 
present  form  of  Powell  on  Evidence  is  a  cases  to  the  latest  date,  and  is  con- 
handy,  well-printed  and  carefully  pre-  structed  upon  a  model  which  we  should 
pared  edition  of  a  book  of  deserved  re-  like  to  see  more  generally  adopted." 
putation  and  authority." — Law  Journal.  — Solicitors' Journal. 

"  The  plan  of   the  book  is  to   give  "There  is  hardly  any  branch  of  the 

pretty  frequently,  and,  as  far  as  we  can  law  of  greater  interest  and  importance 

discover,    iu   almost   eveiy  chapter,   a  not  only  to  the  profession,  but  to  the 

'  rule '  of  general  apphcation,  and  then  public  at  large,  than  the  law  of  evidence 

to  group  the  cases  round  it.   These  rules  We  are,  therefore,  all  the  more  inclined 

or  axioms  are  printed  in  a  distinctive  to  welcome  the  appearance  of  the  Fourth 

type.    The  work  has  been  pruned  and  Edition  of  this  valuable  -work.."— Law 

remodelled  by  the  light  of  the  Judicature  Examination  Journal. 
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Scriven  on  Copyholds —6tli  Edition,  by  Brown. 

Just  pubUshed,  in  1  vol.  roy.  8vo.  30s.  cloth 
A  TEEATISE  on  the  LAW  of  COPYHOLDS  and  of  the  OTHEE 
?t£F-?^^  (Customary  and  Freehold)  of  LANDS  within  MANORS,  with  the 
h^J,^^  MAKOES  and  MANOEIAL  CUSTOMS  generally,  and  the  RULES 
ot  EVIDENCE  applicable  thereto,  including  the  LAW  of  COMMONS  or 
WASTE  LANDS,  and  also  the  JUEISDICTION  of  the  various  MANOEIAL 
COURTS.  By  John  Soeiven.  The  Sixth  Edition,  thoroughly  revised,  re- 
arranged and  brought  down  to  the  present  time,  by  Aeohibaxd  Beown,  Esq 
of  the  Middle  Temple,  Barrister-at-Law,  B.C.L.,  &c.,  Editor  of  "Bainbridee 
on  the  Law  of  Mines." 

Bainbridge's  Law  of  Mines  and  Minerals— 4th  Edit. 

1  vol.  roy.  8vo.  45s.  cloth. 

A  TEEATISE  on  the  LAW  OF  MINES  AND  MINEEAL8. 
By  William  Bainbbidge,  Esq.,  F.G-.S.,  of  the  Inner  Temple,  Barrister-at-Law. 
Fourth  Edition.  By  Abchtbald  Beowu,  M.A.,  Edin.  and  Oxon,  of  the  Middle 
Temple,  Banister-at-Law.  This  work  has  been  wholly  re-cast,  and  in  the 
greater  part  re- written.  It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  mining  importance.     1878 

'_'  Much  of  the  old  work  has  been  re-       Index  facilitates  the  reference  to  the  con- 
vmtten,  and  there  is  much  in  this  edition      tents  of  the  volume, 
that  is  entirely  new.    The  whole  of  the  "  The  cases  cited  are  brought  down  to  a 

law  relating  to  mines  and  minerals  is  very  recent  date.  The  work  undertaken 
treated  in  an  exhaustive  manner.    As       by  Mr.  Brown  was  an  arduous  one,  and 

coming  more   particularly  vrithin   our      he  has  satisfactorily  performed  it." 

own  peculiar  province,  we  may  notice       Justice  of  Feace  on  ith  edit. 
Chapter  XII.,  which  deals  with  criminal  "Thisworkmusthealreadyfamiliarto 

offences  relatingto  mines;  ChapterXIII.,  all  readers  whose  practice  bnngsthem  in 
as  to  the  statutory  regulation  and  inspec-  any  manner  in  connection  vrith  mines  or 
tion  of  mines;  and  Chapter  XV.,  which  mining,  and  they  well  know  its  value, 
contains  the  law  relating  to  the  rating  We  can  only  say  of  this  new  edition  that 
of  mines  and  quarries,  comprising  the  it  is  in  all  respects  worthy  of  its  pre- 
liability  of  coal  and  otl^er  mines  and  decessors." — law  Times  on  Srd  edit. 
quarries  to  the  poor  and  other  rates —  "  It  would  be  entirely  superfluous  to 

The  tenancy — ^Improvements  to  be  in-  attempt  a  general  review  of  a  work  which 
eluded — Allowances  and  deductions  to  has  for  so  long  a  period  occupied  the 
be  made — ^Rateable  value,  and  all  other  position  of  the  standard  work  on  this 
matters  necessary  to  make  this  portion  important  subject.  Those  only  who,  by 
of  the  work  most  valuable  to  those  con-  the  nature  of  their  practice,  have  learned 
cemed  in  the  rating  of  such  property.  to  lean  upon  Mr.  Bainbridge  as  on  a 

**  The  appendix  contains  a  valuable  solid  staff,  can  appreciate  the  deep  re- 
collection of  conveyancing  forms — Local  search,  the  admirable  method,  and  the 
Customs — ^A  Glossary  of  English  Mining  graceful  style  of  this  model  treatise." — 
Terms,  and  a  full  and  well  arranged      Mem  Journal  on  Srd  edit. 

Paley's  Summary  Convictions.— 6th  Edition. 

In  1  vol.  8vo.  24s.  cloth. 
THE  LAW  and  PEACTIOE  of  SUMMARY  CONVICTIONS 
under  the  SUMMARY  JUEISDICTION  ACTS,  1848  and  1879,  including 
proceedings  preliminary  and  subsequent  to  Convictions,  and  the  responsibility  of 
Convicting  Magistrates  and  their  Officers:  with  Forms.  Sixth  Edition.  By 
Waltee  H.  Maonamaea,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.       1879 

Davis  on  Registration.— 2nd  Ed.,  with  Supplement. 

1  vol.  post  Svo.  15s.  cloth. 
THE  LAW  OF  EEOISTEATION,  PAELIAMENTAEY  AND 

MUNICIPAL,  with  aU  the  Statutes  and  Cases.    With  a  Supplement  including 

the  Cases  decided  on  Appeal  on  the  Parliamentary  and  Municipal  Registration 

Act,  1878.    By  James  Edwaed  Davis,  Esq.,  Barrister-at-Law.  1880 

*ji,*  The  Supplement  may  be  had  separately,  price  2s.  6d.  seived. 
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Ok;e's  Magisterial  Synopsis.— ISth  Edition. 

Just  published,  in  2  thick  vols.  8vo.  63s.  cloth,  7U.  half  calf,  73s.  calf. 

A  PEACTICAL  GUIDE  for  MAGISTEATES,  tlieir  0LEEK8, 
SOLIOITOES  and  CONSTABLES ;  comprising  Summary  Convictions  and 
Indictable  Offences,  with  their  Penalties,  Punishments,  Procedure,  &c.,  alpha- 
betically and  tabulariy  arranged.  Thirteenth  Edition.  By  Thomas  W.  SATUfDEES, 
Esq.,  late  Eecorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Mag:is- 
trates.  1881 

"The  best  critioiamof  a  law  book  is  The  work  is  then  for  the  most  part 
that  it  is  useful,  and  that  the  profession  arranged  alphabetically  and  tabularly. 
has  made  use  of  twelve  editions  of  a  Merely  as  a  means  of  finding  the  nature 
work  and  requires  a  thirteenth  is  very  of  offences  and  of  discovering  under  what 
high  commendation  of  a  venture  ia  legal  statute  they  are  punishable,  the  work  is 
literature.  Mr.  Oke's  work  is  too  well  an  invaluable  one.  But  the  Synopsis 
known  to  require  description ;  too  much  contains  a  good  deal  more  information, 
valued  to  require  criticism.  Indeed,  a  In  the  same  table  the  reader  can  at  once 
Synopsis  like  this  cannot  properly  be  re-  see  within  what  time  the  information 
viewed.  Its  value  can  be  ascertained  by  must  be  laid,  the  number  of  justices  to 
those  who  have  had  frequent  recourse  to  convict,  the  penalty,  &c.,  and  modes  of 
it  in  the  course  of  practice.  The  plan  of  enforcing  obedience.  The  amount  of 
the  book  is  familiar  to  most  readers.  It  independent  research  which  is  thus  saved 
is,  like  the  subject-matter  of  the  juris-  to  practitioners  and  justices  is  immense, 
diction  of  magistrates,  divided  into  two  and  the  value  of  the  work  is  in  the  direct 
parts— one  dealing  with  summary  convic-  ratio  to  the  amount  of  labour  thus  ren- 
tions,  the  other  with  indictable  offences.       dered  unnecessary." — Times. 


Oke's  Magisterial  Pormulist.— 6tli  Edition. 

8vo.  38i.  cloth ;  42*.  half  calf ;  43«.  calf. 
BEING  a  complete  COLLECTION  of  EOEMS  AND  PEE- 
CEDENTS  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and  in 
Parochial  matters,  by  Magistrates,  their  Clerks,  Solicitors  and  Constables. 
Sixth  Edition.  By  Thomas  W.  Satjhbees,  Esq.,  late  Eecorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates.  1881 

Oke's  Pisliery  Laws.— 2nd  Edition,  by  Bund. 

Post  8vo.  5«.  cloth. 
A  HANDY  BOOK  of  the  EI8HEEY  LAWS  :  containing  the 
Law  as  to  Eisheries,  Private  and  PubHc,  in  the  Inland  Waters  of  England 
and  Wales,  and  the  Freshwater  Eisheries  Preservation  Act,  1878,  with  the 
Acts,  Decisions,  Notes,  and  Eorms.  Second  Edition.  By  J.  W.  Willis  Btjud, 
M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law.  1878 

Oke's  Game  Laws.— 3rd  Edition,  by  Bund. 

Post  8vo.  16s.  cloth. 
A  HANDY  BOOK  of  the  GAME  LAWS:  containing  the 
whole  Law  as  to  Game  Licences  and  Certificates,  Gun  Licences,  Poaching 
Prevention,  Trespass,  Babbits,  Deer,  Dogs,  Birds  and  Poisoned  Grain,  Sea 
Birds,  Wild  Birds  and  Wild  Fowl,  and  the  Eating  of  Game  throughout  the 
United  Ejugdom,  with  the  Acts,  Decisions,  Notes  and  Forms.  Third  Edition, 
with  Supplement  containing  the  Wild  Birds  Protection  Act,  1880,  and  -the 
Ground  Game  Act,  1880.  By  J.  W.  Willis  Buto,  M.A.,  LL.B.,  Barrister- 
at-Law.  1881 
*„*  The  SzippUment  may  lie  had  separately,  2s.  6rf.  sewed. 

Oke's  Licensing  Laws.— 2nd  Edition. 

Post  8vo.  10«.  cloth. 
THE  LAWS  as  to  LICENSING  INNS,  &c. :  containing  the 
Liceusmg  Acts,  1872  and  1874,  and  the  other  Acts  in  force  as  to  Alehouses, 
Beer-houses,  Wine  and  Eefreshment-houses,  Shops,  &c.,  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences,  with  Explanatory  Notes 
the  authorized  Forms  of  Licences,  Tables  of  Offences,  &c.  Second  Edition' 
By  W.  C.  Glen,  Esq.,  Banister-at-Law.  1874 
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Bund's  Law  of  Salmon  Pislieries,  corrected  to  1876. 

Post  8to.  16s.  cloth. 
THE  LAW  EELATING  TO  THE  SALMON  PISHEEIES 
OF  ENaLAlSTD  AITD  WALES,  as  amended  by  the  Salmon  Kshery  Act  1873 
moorporatmg  the  Bye-laws,  Statutes  and  Cases  to  November,  1876.  Bt  J  w' 
Wniis  BimD,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Ban-ister-at-La4,  Vice- 
Chairman  Severn  Kshery  Board.  ' 

The  Supplement,  embodying  the  Legislation,  Bye-laws  and  Cases  to  November, 
1876,  may  be  had  separately.    Price  Is.  sewed. 

Davis's  County  Courts  Practice  &  Evidence.— 5tli  Ed. 

8vo.  38s.  cloth,  43s.  calf. 
THE  PEACTICE  AND  EVIDENCE  IN  ACTIONS  IN  THE 
COUNTY  COURTS.    By  James  Edwaed  Davis,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.     Fifth  Edition.  1874 

Davis's  County  Court  Rules  and  Acts  of  1875  &  1876. 

8vo.  16s.  cloth. 

THE  COUNTY  COURT  EXILES,  1875  and  1876,  with  Eoims 
and  Scales  of  Costs  and  Fees ;  together  witti  the  County  Courts  Act,'  1875,  the 
Agricultural  Holdings  Act,  1875,  and  the  Provisions  of  the  Friendly  Societies 
Act,  1875,  and  of  other  recent  Statutes  affecting  the  Jurisdiction  of  the  County 
Courts.  1876 

*»*  Forming  a  Supplement  to  Davis's  Coimty  Court  Practice  mid  Evidence,  but 
complete  in  itself. 

Davis's  Equity,  Bankruptcy,  &c.  in  County  Courts. 

8vo.  18s.  cloth,  22s.  calf. 

THE  JDEISDICTION  and  PEACTICE  of  the  COUNTY 
COURTS  in  EQUITY,  ADMIRALTY,  PROBATE  and  ADMINISTRATION 
CASES,  and  in  BANKRUPTCY.  By  J.  E.  Davis,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law. 

Davis's  Labour  Laws  of  1875. 

8vo.  1 2s.  cloth. 

THE  LABOUE  LAWS  OE  1875,  with  Introduction  and  Notes. 
By  J.  E.  Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  late  Police 
Magistrate  for  Sheffield.  1875 

Saunders'  Law  of  Negligence. 

One  vol.  post  8vo.  9s.  cloth. 
A  TEEATISE  on  the  LAW  APPLICABLE  to  NEGLIGENCE. 
By  Thomas  W.  Saukdebs,  Esq.,  Barrister-at-Law,  Recorder  of  Bath.  1871 

Ingram's  Law  of  Compensation.— 2nd  Edit,  by  Elmes. 

Post  8vo.  12s.  cloth. 

COMPENSATION  TO  LAND  AND  HOUSE  0WNEE8: 
being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &o. 
payable  by  Railway  and  other  Public  Companies ;  with  an  Appendix  of  Forms  and 
Statutes.  By  Thomas  Dxtkbae  Inaram,  of  Lincoln's  Inn,  Esq. ,  Barrister-at-Law. 
Second  Edition.    By  J.  J.  Elmes,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

1869 
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Robson's  Bankrupt  Law.— 4tli  Edition. 

Just  published,  in  1  vol.  8vo.,  38«.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  BANKEUPTCY ;  containing 
a  fnll  Exposition  of  the  Principles  and  Practice  of  the  Law,  including  the  Law 
as  to  BUlfl  of  Sale  under  the  Bills  of  Sale  Act,  1878,  and  the  AppUoation  of  the 
Bankruptcy  Rules,  as  to  Proofs  by  Creditors,  under  Section  10  of  the  Judicature 
Act,  1876 ;  with  an  Appendix  comprising  the  Statutes,  Bules,  Orders  and  Forms. 
Fourth  Edition.  By  Gboeqe  Touno  Robson,  Esq.,  of  the  Inner  Temple,  Bar- 
lister-at-Law.  1881 

Shelford's  Companies.— 2nd  Edit.  By  Pitcaim  &  Latham. 

8to.  21«.  cloth. 

SHELFOED'S  LAW  OE  JOINT  STOCK  COMPANIES; 
containing  a  Digest  of  the  Case  Law  on  that  Subject;  the  Companies  Acts,  1862, 
1867,  and  other  Acts  relating  to  Joint  Stock  Companies;  the  Orders  made  under 
those  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and  County  Courts, 
and  Notes  of  all  Cases  interpreting  the  above  Acts  and  Orders.  Second  Edition, 
much  enlarged,  and  bringing  the  Statutes  and  Cases  down  to  the  date  of  publi- 
cation. By  David  Pitoaien,  M.A.,  Fellow  of  Magdalen  College,  Oxford,  and 
of  Lincoln's  Inn,  Barrister-at-Law ;  and  Feanois  Law  Latham,  B.A.,  Oxon, 
of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on  the  Law  of 
Window  Lights."  1870 

Shelford's  Law  of  Railways.— 4tli  Edition  by  Glen. 

In  2  thick  vols,  royal  8vo.  63«.  cloth ;  75s.  calf. 

SHELEOED'S  LAW  OE  EATLWATS ;  containing  the  wKole  of 
the  Statute  Law  for  the  Regulation  of  Railways  in  England,  Scotland  and 
Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  Introduction 
to  the  Law  of  Railways,  and  Appendix  of  Official  Documents.  Fourth  Edition. 
By  William  Cunhujoham:  GtLen,  Barrister-at-Law,  Author  of  the  "Law  of 
BBghways,"  "Law  of  Public  Health  and  Local  Government,"  &c.  1869 


Grant's  Bankers  and  Banking  Companies.— 4th,  Ed. 

In  the  Press,  in  1  vol.  8vo. 

GEANT'S  TEEATISE  ON  THE  LAW  EELATING  TO 
BANKERS  AND  BANKING  COMPANIES.  Fourth  Edition.  By  C.  C. 
M.  Plumptee,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

Redman's  Law  of  Arbitrations  and  Awards. 

8vo.  12*.  cloth. 

A  CONCISE  TEEATISE  on  the  LAW  of  AUBITEATIONS 
and  AWARDS,  with  an  Appendix  of  Precedents  and  Statutes.  By  Joseph 
Hawoeth  Redman,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1872 


Redman's  References  under  the  Judicature  Acts. 

8vo.  2«.  cloth. 

THE  LAW  AND  PEAOTICE  OP  EEFEEENCES  TJNDEE 
THE  JUDICATURE  ACTS,  with  an  Appendix  of  Orders  and  Forms;  being 
a  Supplement  to  "  The  Law  of  Arbitration  and  Awards."  By  J.  H.  Redman, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
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Crump's  Marine  Insurance  and  General  Average. 

Eoyal  8to.  21s.  clotli,  26s.  oaH. 

THE  PEINCIPLES  of  the  LAW  EELATING  TO  MAEINE 
nsrSUEAJSrCE  and  GENEEAIi  AVERAG-E  in  England  and  America,  -with 
oocaaional  references  to  French  and  G-erman  Law.  By  Eebdbeio  Ootavtus  Cetjmp, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1875 

Powell's  Law  of  Inland  Carriers.— 2nd  Edition. 

8vo.  14s.  cloth. 

THE  LAW  OF  INLAND  CAEEIEES,  especially  as  regulated 
by  the  Eailway  and  Canal  Traffic  Act,  1854.  By  Edmund  Poweil,  Esq.,  of 
Inncoln  College,  Oxon,  M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law, 
Author  of  "Principles  and  Practice  of  the  Law  of  Evidence."  Second  Edition, 
almost  re-written.  1861 

Higgins's  Digest  of  Patent  Cases. 

8vo.  10s.  cloth,  net. 

A  DIGEST  OF  THE  EEPOETED  OASES  relating  to  the  La-w- 
and Practice  of  LETTERS  PATENT  EOR  INVENTIONS,  decided  from  the 
passing  of  the  Statute  of  Monopolies  to  the  present  time.  By  Clement  Hioqins, 
M.A.,  F.C.S.j'of  the  Inner  Temple,  Barrister-at-Law.  1875 


Michael  &  Will's  Gas  and  Water  Supply.— 2nd  edit. 

8to.,  25s.  cloth. 
THE  LAW  relating  to  Gf^AS  and  WATEE:  comprising  the 
Eights  and  Duties,  as  well  of  Local  Authorities  as  of  Private  Companies 
in  regard  thereto,  and  including  all  Legislation  to  the  close  of  the  last  Session 
of  Parliament.  Second  Edition.  By  W.  H.  Miohaei,  and  J.  SniBESS  Wiix,  of 
the  Middle  Temple,  Esquires,  Barristers-at-Law.  1877 


Fawcett's  Law  of  Landlord  and  Tenant. 

Svo.  14s.  cloth. 

A  COMPENDIUM  of  the  LAW  of  LANDLOED  and  TENANT. 
Bv  William  Mitchell  Eawoett,  of  Lincoln's  Lm,  Esq.,  Barrister-at-Law. 
•'  1871 

Dixon's  Law  of  Partnership. 

One  vol.  Svo.  22s.  cloth. 
A  TEEATISE   ON    THE   LAW  OP  PAETNEESHIP. 
By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor  of  "Lush's 
Common  Law  Practice."  1866 

Woolrych's  Law  of  Sewers.— 3rd  Edition. 

8vo.  12s.  cloth. 
A  TEEATISE   OP  THE  LAW  OP  SEWEES,  including  the 
DRAINAGE  ACTS.  ByHtjmphetW.  Wooleyoh,  Serjeant-at-Law.  3rd  Edit., 
vfith  considerable  Additions  and  Alterations.  1864 
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Hunt  on  Frauds  and  Bills  of  Sale. 

Post  8vo.  9s.  cloth. 

THE  LAW  relating  to  lEAUDULENT  CONVEYANCES, 
under  the  Statutes  of  Elizabeth  and  the  Bankrupt  Acts :  mth  Remarks  on  the 
Law  relating  to  Bills  of  Sale.  By  Aetuui*  Joseph  Httnt,  of  the  Inner  Temple, 
Esq.,  Banister-at-Law,  Author  of  "The  Law  relatihg  to  Boundaries,  Eenoes  and 
Eoreshores."  1872 

Hunt's  Boundaries,  Fences  &  Foreshores— 2nd  Edit. 

Post  Svo.  12s.  cloth. 

A  TEEATISE  ON  THE  LAW  relating  to  BOUNDARIES 

and  EENCES,  and  to  the  Eights  of  Property  on  the  Sea  Shore  and  in  the  Beds 
of  Public  Elvers  and  other  Waters.  Second  Edition.  By  Aethtjb  Joseph  Httjit, 
Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  1870 


Chute's  Equity  in  Relation  to  Common  Law. 

Post  8to.  9*.  cloth. 

EQUITY  UNDEE  THE  JUDICATURE  ACT,  oe  THE 
EELATION  OE  EQUITY  TO  COMMON  LAW:  with  an  Appendix:  con- 
taining the  High  Court  of  Judicature  Act,  1873,  and  the  Schedule  of  Eules. 
By  Chaionee  Wh/Liam  Chcib,  Barrister-at-Law ;  Eellow  of  Magdalen  College, 
Oxford.  1874 

Roberts's  Principles  of  Equity.— 3rd  Edition. 

8vo.  18s.  cloth. 

THE  PEINCIPLE8  OP  EQUITY  as  administered  in  tte 
Supreme  Court  of  Judicature  and  other  Courts  of  Equitable  Jvirisdiction.  By 
Thomas  Aeohibald  Eobbbtb,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Third  Edition.  1877 

Wigram  on  Extrinsic  Evidence  as  to  Wills.— 4th  Ed. 

8vo.  lis.  cloth. 

AN  EXAMINATION  OP  THE  EULES  OP  LAW  respecting 
the  Admission  of  EXTEINSIO  EVIDENCE  in  Aid  of  the  INTEEPEETATION 
OF  WILLS.  By  the  Eight  Hon.  Sir  James  Wigbam,  Knt.  The  Eourth 
Edition,  prepared  for  the  press  with  the  sanction  of  the  learned  Author,  by 
Knox  Wioeam,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1858 


Rouse's  Copyhold  Manual.— 3rd  Edition. 

12mo.  10s.  6d.  cloth. 

THE  COPYHOLD  ENPEANCHISEMENT  MANUAL, 
giving  the  Law,  Practice  and  Eorms  in  Enfranchisements  at  Common  Law  and 
under  Statute,  and  in  Commutations;  with  the  Values  of  Enfranchisements  from 
the  Lord's  various  Eights ;  the  Principles  of  Calculation  being  clearly  explained 
and  made  practical  by  numerous  Eiies,  Tables  and  Examples.  Also  all  the 
Copyhold  Acts,  and  several  other  Statutes  and  Notes.  TSiird  Edition.  By 
EoLLA  Eouse,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The 
Practical  Conveyancer,"  &o.  1866 
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Rouse's  Conveyancer.— 3rd  Edit,  with  Supplement. 

Two  vols.  8vo.,  SOs.  cloth,  38s.  calf. 

THE  PEACTICAL  OONVEYANCEE,  giving,  in  a  mode 
combiamg  facility  of  reference  -witli  general  utility,  upwards  of  Pour  Hundred 
Precedents  of  Conveyances,  Mortgages  and  Leases,  Settlements,  and  Miscel- 
laneous Forms,  w;ith  (not  in  previous  editions)  the  Law  and  numerous  Outline 
Forms  and  Clauses  of  Wills  and  Abstracts  of  Statutes  affecting  Heal  Property, 
Conveyancing  Memoranda,  Sco.  By  Eolla  Eotjse,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  "The  Practical  Man,"  &o.  Third  Edition,  greatly 
enlarged.  With  a  Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
affecting  the  Practice  ia  Conveyancing ;  and  the  requisite  Alterations  in  Forms, 
with  some  New  Forms  ;  and  including  a  fuU  Abstract  in  numbered  Clauses  of 
the  Stamp  Act,  1870.  1871 

The  Stjpplement  separately,  price  Is.  6d.  sewed. 

Lewis's  Introduction  to  Conveyancing. 

8vo.  18s.  cloth. 
PEINCIPLES  OE  CONVEYAI^OING  explained  and  iUustrated 
by  Concise  Precedents ;  with  an  Appendix  on  the  effect  of  the  Transfer  of  Land 
Act  in  modifying  and  shortening  Conveyances.  By  Htjbebt  Lewis,  B.A.,  late 
Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle  Temple,  Barrister-at- 
Law.  18^3 

Barry's  Practice  of  Conveyancing. 

8vo.  IBs.  cloth. 

A  TREATISE  ON  THE  PEAOTICE  OE  CONVEYAJSTCING. 

By  W.  Whittakee  Babet,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Holder 

of  the  Studentship  of  the  Inns  of  Court,  and  Author  of  "A  Treatise  on  the 

Statutory  Jurisdiction  of  the  Court  of  Chancery."  1865 

Kelly's  Conveyancing  Draftsman.— 2nd  Edition. 

Post  8vo.,  12s.  6d.  cloth. 

THE  DEAETSMAJSr :  containing  a  Collection  of  Concise  Prece- 
dents'  and  Forms  in  Conveyancing;  with  Introductory  Observations  and 
Practical  Notes.     2nd  Edition.    By  James  Henby  Ebllt.  1881 

"A  collection  of  concise  forms  and       leading."— JtisHce  of  the  Feace. 
Tjreoedents  in  conveyancing  which  has  "This  edition  is  a  considerable  enlarge- 

the  advantage  of  being  in  a  portable  ment  of,  and,  we  may  add,  a  substantial 
form  and  yet  containing  most  of  the  improvement  on  the  first  edition.  The 
forms  which  are  likely  to  be  required  in  forms  of  '  notices'  are  well  drawn,  and 
ordinary  practice.  Prefixed  to  the  forms  there  are  several  of  the  'miscellaneous 
are  short  introductory  practical  observa-  forms  which  are  aptly  selected.  —Mate 
tions,  which  are  sure  to  repay  a  careful       Journal. 

Coombs'  Manual  of  Solicitors'  Bookkeeping. 

Svo.  10s  6d.  cloth. 

A  MANUAL  of  80LICIT0ES'  BOOKKEEPING:   comprising 

Practical  Exemplifications  of  a  Concise  and  Simple  Plan  of  Double  Entry,  with 

Forms  of  Account  and  other  Books  relating  to  BiUs,  Cash,  &c.,  showing  their 

O-neration  ffiving  Instructions  for  Keeping,  Posting  and  Balaucmg  them,  and 

Directions' for  Drawing  Costs,  adapted  to  a  large  or  smaU,  sole  or  partnership 

business.     By  W.  B.  Coojibs,  Law  Accountant  and  Costs  Draftsman.  1868 

«  *  The  various  Acoomt  Boohs  descnhed  in  the  above  System,  th^  forms  of  which 

*        are  copyright,  may  be  had  from  the  FiMishers  at  the  prices  stated  m  the  worJc, 

page  27 i. 
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Pliillimbre's  Commentaries  on  International  Law. 
3rd  Edition.    Vol.  I. 

8to.  24«.  cloth. 

COMMENTAEIES  ON  INTEENATIONAL  LAW. 
By  the  Eight  Hon.  Sir  Eobeet  Phtt.t,imobe,  Ent.,  Member  of  H.M.'s  Most  Hon. 
Privy  Coimoil,  and  Judge  of  the  High  Court  of  Admiralty  of  England.        1879 

*»*  Vol.  III.,  price  36s.,  and  Vol.  IV.,  price  34s.  cloth,  of  the  Second  Edition  may  be 

had  separately  to  complete  set. 
*jif*  A  Third  Edition  of  Vol.  II.  is  in  the  Fress. 

"The  second  edition  of  Sir  Eobert  and  its  opposite,  in  the  third  volume  of 

PhiUimore's    Commentaries   contains  a  his  'Commentaries'   (p.  302)." — JEdin- 

considerahle  amount   of   valuable   ad-  hurgh  Review.    No.  296,  October,  1876. 
ditional  matter,  bearing  more  especially  "We  have  within  a  short  period  briefly 

on  questions  of  international  law  raised  noticed  the  previous  volumes  of  the  im- 

by  me  wars  and  contentions  that  have  portant  work  of  which  the  fourth  volume 

broken  out  in  the  world  since  the  publi-  is  now  before  us.    We  have  more  than 

cation  of  the  first  edition.   Having  upon  once  recognized  the  ability  and  profound 

a  former  occasion   discussed   at   some  research  which  the  learned  author  has 

length  the  general  principles  and  execn-  brought  to  bear  upon  the  subject,  but 

tion  of  this  important  work,  we  now  this  last  volume  strikes  us  as  perhaps  the 

propose  to  confine  ourselves  to  a  brief  most  able  and  lucid,  and,  in  addition  to 

examination  of   a   single  question,  on  these  merits,  it  deals  vrith  a  division  of 

which  Sir  Eobert  Phillimore  may  justly  international  jurisprudence  which  is  of 

be  regarded  as  the  latest  authority  and  very  g^reat  interest,  namely,  private  in- 

as  the   champion  of  the  principles  of  temational  law  or  comity.    The  issue  of 

maritime  law,  which,  down  to  a  recent  a  second  edition  proves  that  it  has  at- 

period,  were  maintained  by  this  country,  tained  a  position  of   authority  and  is 

and  which  were  at  one  time  accepted  favourably   received    by   international 

without  question  by  the  maritime  powers.  jurists.    We  have  no  grounds  for  im- 

Sir  Eobert  Phillimore  has  examined  with  pugning  its  accuracy,  and  as  a  compila- 

lus  usual  learning,  and  established  vrith-  tion  it  must  receive  our  acknowledgment 

out  the  possibility  of  doubt,  the  history  that   it   is    able    and    learned." — Law 

of  the  doctrine  '  free  ships,  free  goods,'  Times. 


Hertslet's  Commercial  Treaties. 

14  vols.  8vo.  Wl.  19s.  boards. 

HEETSLET'S  TEEATIES  of  Commerce,  Navigation,  Slave 
Trade,  Post  Office  Communications,  Copyright,  &o.,  at  present  subsisting 
between  Great  Britain  and  Foreign  Powers.  CompUed  from  Authentic  Docu- 
ments by  Bdwabd  Heetblei,  Esq.,  C.B.,  Librarian  and  Keeper  of  the  Papers 
of  the  Foreign  OfSoe. 
*»*  Vol.  1,  price  12».;  Vol.  2,  price  12s.;  Vol.  3,  price  18s.;  Vol.  4,  price  18s.; 

Vol.  6,  price  20s. ;   Vol.  6,  price  lbs. ;   Vol.  7,  price  30s. ;   Vol.  8,  price  30s. ; 

Vol.  %  price  ZOs.;  Vol.  10, price  SOs.;  Vol.  U, price  30s.;  Vol.12, price  40s.; 

Vol.  IS^'ice  42s. ;  Vol.  14,  price  42s.  cloth,  may  be  had  separately  to  complete 

sets.     Vol.  12  includes  an  Index  of  Subjects  to  thejirst  Twelve  Volumes,  which 

Index  is  also  sold  separately,  price  10s.  cloth. 


Hertslet's  Treaties  on  Trade  and  Tariffs. 

In  royal  8vo. 

TEEATIES  and  TAEIEES  regulating  tte  Trade  between  Great 
Britain  and  Foreign  Nations,  and  Extracts  of  the  Treaties  between  Foreign 
Powers,  containing  "Most  Favoured  Nation"  Clauses  applicable  to  Great 
Britain  in  force  on  the  1st  January,  1875.  By  Eewaed  Heetslet,  Esq.,  C.B., 
Librarian  and  Keeper  of  the  Papers  of  the  Foreign  Office.  Part  1.— Austria, 
Is.  %d.  cloth.  Part  IL.— Turkey,  16«.  cloth.  Part  HI.— Italy,  15s.  oloth. 
Part  TV.— China,  10s.  oloth.  Part  Y.— Spain,  11.  Is.  oloth.  Part  YI.— Japan 
15s.  cloth.  ' 
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J.  CMtty,  jun's.  Precedents  in  Pleading.— 3rd  Ed. 

Complete  in  1  vol.  royal  8to.  38s.  cloth. 

J.  CHITTT,  Jtjn's.  PEEOEDENTS  IN  PLEADING;  witli 
oopioiis  Notes  on  Practice,  Heading  and  Evidence.  Third  Edition.  By  the 
late  ToMPSON  Chittt,  Esq^.,  and  by  Leopbio  Temple,  E.  G-.  'WiLiiiiJis,  and 
Chaeles  Jeppeet,  Esquires,  Barristers-at-Law.  (Part  2  may,  for  the  present, 
be  had  separately,  price  18s.  cloth,  to  complete  sets.)  1868 


UnderhiU's  "Freedom  of  Land." 

Just  published,  demy  8vo.,  price  Is. 

"PEEEDOM  OP  LAND,"   and  WHAT  IT  IMPLIES.  "By 

Aethtie  UndeehHiIi,  IJL.D.,  of  Lincoln's  Inn,  Barrister-at-Law,  Author  of 
"A  Treatise  on  the  Law  of  Private  Trusts,"  "A  Manual  of  Chancery 
Procedure,"  &o.  &o.  1882 

Baylis's  Law  of  Domestic  Servants.— By  Monckton. 

EoTiETH  EmiiON.    Eoolsoap  8vo.  2s.  cloth. 

THE  EIGHTS,  DUTIES  and  EELATIONS  OP  DOMESTIC 

SERVANTS  and  their  MASTERS  and  MISTRESSES.  With  a  Short  Account 
of  the  Servants'  Institutions,  &c.  and  their  Advantages.  By  T.  Henet  Batlis, 
M.A.,  of  Brasenose  College,  Oxford,  Barrister-at-Law  of  the  Inner  Temple. 
Fourth  Edition,  -with  considerable  Additions,  byEn-wAED  P.  Monoeton,  Esq., 
B.  A. ,  of  Trinity  CoUege,  Cambridge,  Barrister-at-Law  of  the  Inner  Temple.    1873 


Clifford  &  Stephens's  Practice  of  Eeferees  Court,  1873. 

Two  vols,  royal  8vo.  31.  10s.  cloth. 

THE  PEACTICE  of  the  COUET  of  EEFEEEES  on  PEIVATE 
BILLS  in  PAB.LIAMElirT,  with  Reports  of  Cases  as  to  the  locus  standi  of 
Petitioners  during  the  Sessions  1867-68-69-70-71  and  72.  By  Feedbeiok 
Chppoed  and  Pembeoke  S.  Stephens,  Barristers-at-Law. 

Just  published,  royal  8vo.  Vol.  I.  Part  I.  price  31s.  6d.,  Vol.  I.  Part  II. 
I5s  sewed.  Vol.  II.  Part  I.  12s.  6d.  sewed.  Vol.  II.  Part  II.  12s.  6d.  sewed, 
Vol.  II.  Part  III.  12s.  6d.  sewed.  Vol.  II.  Part  IV.  15s.  sewed.  Vol.  III. 
Part  I.  16s.  sewed. 

In  continuation  of  the  above, 
OASES  DECIDED  DUEINGTHE  SESSIONS  1873, 1874, 1875, 
1876    1877,   1878,  1879,  1880  and  1881  by  the  COURT  of  EEFEREES  on 
PEIVATE  BILLS  in  PARLIAMENT.     By  Feedeeiok  Clipfoed  and  A.  Gr. 
EioKiEDS,  Esquires,  Barristers-at-Law. 


Clark's  Digest  of  House  of  Lords  Cases. 

Royal  8vo.  31s.  6d.  cloth. 

A  DIGESTED  INDEX  to  aU  the  EEPOETS  in  the  HOUSE 
OF  LORDS,  from  the  commencement  of  the  Series  by  Dow,  ia  1814,  to  the  end 
of  the  Eleven  Volumes  of  House  of  Lords  Cases,  with  references  to  more  recent 
Decisions.  By  Chaeles  Ciaek,  Esq.,  one  of  Her  Majesty's  Counsel,  Reporter 
by  appointment  to  the  House  of  Lords.  1868 
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Cliristie  Crabb's  ConYeyancing— 5tli  Edit,  by  SheKord. 

Two  Tols.  royal  8vo.  31.  cloth,  SI.  12s.  calf. 

CEABB'S  COMPLETE  SEEIES  OF  PEEOEDENTS  IN 
CONVEYANCING  and  of  COMMON  and  COMMERCIAL  EORMS  in  Alpha- 
betical Order,  adapted  to  the  Present  State  of  the  Law  and  the  Practice  of  Con- 
veyancing; with  copious  Prefaces,  Observations  and  Notes  on  the  several  Deeds. 
By  J.  T.  Chbistie,  Esq.,  Barrister-at-Law.  The  Fifth  Edition,  with  numerous 
Corrections  and  Additions,  by  Leonabd  Shblfoed,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.  1859 

Mr.  Justice  Lush's  Common  Law  Practice. 
3rd  Edition  by  Dixon. 

Two  vols.  Svo.  46s.  cloth. 

LUSH'S  PEAOTICE  OP  THE  SUPEEIOE  COUETS 
OP  COMMON  LAW  AT  WESTMINSTER,  in  Actions  and  Proceedings  over 
which  they  have  a  Common  Jurisdiction:  with  Introductory  Treatises  respecting 
Parties  to  Actions ;  Attomies  and  Town  Agents,  their  QuaHfications,  Rights, 
Duties,  Privileges  and  Disabilities ;  the  Mode  of  Suing,  whether  in  Person  or  by 
Attorney  in  EormS  Pauperis,  &c.  &c.  &c. ;  and  an  Appendix,  containing  the 
Authorized  Tables  of  Costs  and  Fees,Forms  of  Proceedings  and  Writs  of  Execution. 
Third  Edition.  By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1865 


Coote's  Admiralty  Practice.— 2nd  Edition. 

8vo.  16s.  cloth. 

THE  PEACTIOE  of  the  HIGH  OOUET   OF  ADMIEALTT 

OP  ENGLAND  :  also  the  Practice  of  the  Judicial  Committee  of  Her  Majesty's 
Most  Honorable  Privy  CounoU  in  Admiralty  Appeals,  with  Eorms  and  BOls  of 
Costs.  By  Henet  Chaeles  Coote,  E.S.A.,  one  of  the  Examiners  of  the  High 
Court  of  Admiralty,  Author  of  "The  Practice  of  the  Court  of  Probate,"  &e. 
Second  Edition,  almost  entirely  re-written,  with  a  Supplement  giving  the  County 
Courts  Jurisdiction  and  Traetice  in  Admiralty,  the  Act  of  1868,  Rules,  Orders,  &e. 

1869 
*#*  This  work  contains  every  Common  Form  in  use  hy  the  Practitioner  in  Admiralty, 

as  well  as  every  description  of  Bill  of  Costs  in  that  Court,  a  feature  possessed  by 

no  other  worh  on  the  Practice  in  Admiralty. 

Davis's  Criminal  Law  Consolidation  Acts. 

12mo.  10s.  cloth. 

THE   NEW  CEIMINAL    LAW    CONSOLIDATION    ACTS, 

1861 ;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copious 
reference  to  Cases  decided  by  the  Court  of  Criminal  Appeal.  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  punishable  upon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Offences  under  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  view  the  particular  Offence 
the  Old  or  New  Statute  upon  which  it  is  founded,  and  the  Limits  of  Punishment  • 
and  a  full  Index.    By  James  Edwaed  Davis,  Esq.,  Barrister-at-Law.  1861 

De  Colyar's  Law  of  Guarantees. 

8vo.  14s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  GUAEANTEES  AND 
OF  PRINCIPAL  AND  SURETY.  By  Hetot  A.  de  Coltab,  of  the  Middle 
Temple,  Esq.,  Bairister-at-Law.  ]^874 
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Bedford's  Final  Guide  to  Probate  and  Divorce. 
2nd  Edition. 

Preparing  for  publication,  in  1  vol.  post  8to.  cloth. 

THE  FINAL  EXAMINATION  GUIDE  TO  THE  LAW 
01"  PROBATE  AND  DIVOROE :  oontainiag  a  Digest  of  Piaal  Examuiatiou 
Questions,  ■with  the  Answers.  Second  Edition.  By  E.  H.  Bedfoed,  Solioitor, 
Temple,  Author  of  the  ' '  Final  Examination  Gruide  to  the  Practice  of  the  Supreme 
Court  of  Judicature,"  &o.  &o. 

Bedford's  Pinal  Guide  to  Judicature  Acts,  1873-5. 

One  vol.  8to.  Is.  6d.  cloth. 

THE  EINAL  EXAMINATION  GUIDE  TO  THE  PEACTICE 
OE  THE  SUPREME  COURT  OE  JUDICATURE :  containing  a  Digest  of 
the  Einal  Examination  Questions,  with  many  new  ones,  with  Answers  under  the 
Supreme  Court  of  Judicature  Acts.  By  Edwabd  Henslowb  Bedfoed,  Solioitor, 
Editor  of  the  "Prelimiaary,"  "Intermediate,"  and  "Fiaal,"  &c.  &o.  1875 

By  the  same  Author,  on  a  Sheet,  Is. 
A  TAELE  OE  THE  LEADING  STATUTES  for  tlie  INTEE- 
MEDIATE  andEINAIj  EXAMINATIONS  in  Law,  Equity  and  Conveyancing. 


Collier's  Law  of  Contributories. 

Post  8vo.  9s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  OONTEIBUTOEIES  in 
the  Winding-up  of  Joint  Stock  Companies.  By  Robeet  Collibe,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.  1875 

Pye  on  Claims  to  Debtors'  Estates. 

Post  8vo.  3s.  ed.  cloth. 

NOTES  ON  THE  CONFLICTING  CLAIMS  TO  THE  PEO- 
PERTT  OE  A  DEBTOR.  By  Henet  John  Pxe,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.  ^  1880 

Nasmith's  Institutes  of  Englisli  Law.. 

i  vols,  post  8vo.  30s.  cloth. 

THE  INSTITUTES  OF  ENGLISH  LAW.— Part  1,  Englisli 

PubKc  Law     Part  2,  English  Private  Law  (in  2  vols.).    Part  3,  Evidence  and 

the  Measure  of  Damages.    By  David  Nasmith,  LL.B    of  the  Middle  Temple 

Barrister-at-Law,  Author  of    the  Chronometnoal  Chart  of  the  History  of 

England,  &c.  1873-1879 

*  *  The  above  may  be  had  separatehj  to  complete  sets  at  thefoUowmg  prices  .■— 

*  Fart  1,  10s.  cloth.    Fart  2,  20s.  cloth.    Fart  3,  10s.  cloth. 

Cutler  and  Griffin's  Indian  Criminal  Law. 

8vo.  6s.  cloth. 

AN  ANALYSIS  of  the  INDIAN  PENAL  CODE  (including 

the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.     By  Johk  Cutlee, 

B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Edmuot)  EniiBB  asiFlOT,  B.A., 

of  Lincoln's  Inn,  Barrister-at-Law.  1°' -^ 
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The  Law  Examination  Journal. 

Edited  by  Hebbebt  Newman  MoziiET,  M.A., 
Fellow  of  King's  College,  Cambridge;  and  of  lincoln's  Iim,  Esq.,  Barrister-at-Law. 

Published  every  Legal  Sitting. 


Price  la.  each,  Ijy  post  Is.  \d.    All  the  hack  Numlers  may  he  had. 


No.  60.  Hflary,  1882.— I.  Notice  of  Xntermediate  Examinations  for  1882.  IE.  Honors 
Examination,  November,  1881 :  Questions  and  Answers.  HE.  Knal  Examination,  January, 
1882:  Questions  and  Answers.  IV.  Intermediate  Examination,  January,  1882:  Questions 
and  Answers.    V.  Digest  of  Cases.    VI.  Correspondence  and  Notices. 

Bar  Examination  Journal. 

EDITED  BY 

A.  D.  TYSSEN,  B.O.L.,  M.A.,  Sm  E.  E.  WILSON,  Baet.,  M.A., 

and  W.  D.  EDWAEDS,  LL.B.,  Barristers-at-Law. 

8vo.,  3s.  each,  by  post  3«.  \d.  ;  Ko.  13,  price  6s. 

Hos.  3,  6,  9,  10,  11,  12,  13,  14,  IS  and  16,  from  TSINITY  TEKSL,  1872, 

to  HXIABY  TEBM,  1878. 

Preliminary  Examination  for  Solicitors. 

In  8vo.,  price  &d.,  post  free  Id. 
THE  PEELIMINAET  (No.  50),  containing  the  Questions  of  the 
Preliminary  Examination  of  the  15th  and  16th  February,  1882,  with  the  Answers. 
Edited  by  Edwaed  Henslowe  Bedeokd,  Solicitor. 

*j,*  The  above  will  be  regularly  contimted. 

The  Preliminary  Examination  Journal 

AND  STUDENT'S  LITERAHY  MAGAZINE. 

Edited  by  James  Erle  Benham. 

Now  complete  in  18  Numbers,  containing  all  the  Questions  ami  Answers  from  1871  to 

1875,  and  to  be  had  in  One  Vol.  8»o.,  price  18s.  cloth. 

Gaius's  Roman  Law,  by  Tomkins  and  Lemon. 

Complete  in  1  vol.  8vo.  27s.  cloth  extra. 

THE  COMMENTAEIES  of  GAIUS  on  the  EOMAN  LAW: 

with  an  English  Translation  and  Annotations.    By  Feedeeiok  J.  Tomkins,  Esq. , 

M.A.,  D.C.L.,  and  William  Geokgb  Lemon,  Esq.,  LL.B.,  Barristers-at-Law, 

of  Lincoln's  Inn.  ^^  1869 

Tomkins  and  Jencken's  Modern  Roman  Law. 

8vo.  14s.  cloth. 

COMPENDIUM  OF  THE  MODEEN  EOMAN  LAW. 
Pounded  upon  the  Treatises  of  Puohta,  Von  Vangerow,  Amdts,  Pranz  Mcehler 
and  the  Corpus  Juris  Civilis.  By  Feedeeicsk  J.  Tomeins,  Esq.,  M.A.,  D.C.L., 
Author  of  the  "Institutes  of  Eoman  Law,"  Translator  of  "  Gains, "  &o.,  and 
Henbt  Diedeich  Jenckbn,  Esq.,  Barristers-at-Law,  of  Lincoln's  Inn.         1870 

Tomkins'  Institutes  of  Roman  Law. 

Part  I.  royal  8vo.  (to  be  completed  in  Three  Parts)  12s.  cloth. 

THE  INSTITUTES  OF  THE  EOMAN  LAW.     Pabt  I.  The 

Sources  of  the  Eoman  Law  and  its  external  History  to  the  decline  of  the 

Eastern  and  Western  Empires.    By  Pbedebiok  J.  Tomkins,  M.A.,  D.O.L., 

Barrister-at-Law,  of  Lincoln's  Inn.  1867 
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Dowell's  Stamp  Duties  and  Stamp  Laws. 

8vo.  12s.  ed.  cloth. 

A  HISTOEY  and  EXPLAJSTATION  of  the  STAMP  DUTIES, 
from  their  oommenoement  to  the  present  time,  the  past  aad  the  present  State  of 
the  Stamp  Laws,  the  System  and  the  Administration  of  the  Tax,  Observations  on 
the  Stamp  Duties  in  Foreign  Coimtries ;  the  Stamp  Laws  at  present  in  force  in  the 
United  Kingdom ;  with  Notes,  Appendices  and  a  copious  Index.  By  Stephen 
DowELL,  M.A.,  of  Lincoln's  Tnn,  Assistant  Solicitor  of  Inland  Kevenue.      1873 

Dowell's  Income  Tax  Laws. 

Svo.  12s.  ed.  cloth. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  the  United 
Kingdom,  with  Practical  Notes,  Appendices  and  a  copious  Index.  By  Stephen 
DowELL,  M.A.,  of  Lincoln's  Inn,  Assistant  Solicitor  of  Inland  Kevenue.      1874 

Hamel's  Customs  Laws,  188L 

Post  8vo.   3s.  6d. ;    demy  Svo.  is.  6d.  cloth. 

THE  LAWS  OP  THE  CUSTOMS,  consoUdated  by  direction 
of  the  Lords  Commissioners  of  Her  Majesty's  Treasury.  With  Practical  Notes 
and  Keferences  throughout ;  an  Appendix,  containing  various  Statutory  Pro- 
visions incidental  to  the  Customs ;  the  Customs  Tariff  Act ;  and  a  copious  Index ; 
with  Supplement  to  1881.    By  Pexix  John  Hamel,  Esq.       ,  1881 


Bund's  Agricultural  Holdings  Act,  1875. 

Demy  12mo.  5s.  cloth. 

THE  LAW  OF  COMPENSATION  POE  UNEXHAUSTED 
AGEICTJLTUHAL  IMPROVEMENTS,  as  amended  by  the  Agricultural 
Holdings  (England)  Act,  1875.  By  J.  W.  Wniis  Bxtsd,  M.A.,  of  Lincoln's 
Inn,  Barrister-at-Law,  Author  of  "The  Law  relating  to  Salmon  Fisheries  in 
England  and  Wales, "  &c. 1876 

Wills  on  Circumstantial  Evidence.— 4tli  Edit. 

8vo.  10s.  cloth. 

AN  ESSAY  on  the  PEINCIPLES  of  CIRCUMSTANTIAL 
EVIDENCE.  Illustrated  by  numerous  Cases.  By  the  late  William:  Wiils, 
Esq.  Fourth  Edition,  edited  by  his  Son,  Aleeed  Wills,  Esq.,  Banister-at- 
Law.  „,.^,^„,^.,,..^^.x.  ■'^^^ 

Adams  on  Trade  Marks. 

8vo.  7s.  6d.  cloth. 
A  TEEATISE  ON  THE  LAW  OP  TEADE  MAEKS;   with 
the  Trade  Marks  Eegistration  Act  of  1876,  and  the  Lord  Chancellor's  Rules. 
By  F.  M.  Adams,  B.A.,  of  the  Middle  Temple,  Barrister-at-Law.  1876 

Williams's  Common  Law  Pleading  and  Practice. 

Svo.  12s.  cloth. 
An  INTEODUCTION  to  PEACTICE  and  PLEADING  in  the 
SUPERIOR  COURTS  of  LAW,  embracing  an  outline  of  the  whole  proceedings 
in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Chambers ;  together  with  the 
Rules  of  Pleading  and  Practice,  and  Forms  of  all  the  principal  Proceedings.  By 
Watkin  Wimjams,  Esq.,  M.P.,  of  the  Inner  Temple,  Barrister-at-Law.      1857 
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Lawrence  on  Partition. 

8vo.  8s.  cloth. 

THE  COMPULSOEY  SALE  OF  EEAL  ESTATE  under  the 
POWERS  of  the  PAKTITION  ACT,  1868.  As  Amended  by  the  Partition 
Act,  1876.  By  Philip  Hbnbt  Laweence,  of  Linoola's  Inn,  Esq.,  Banister- 
at-Law.  1877 

Trower's  Churcli  Building  Laws. 

Post  Sto.  9s.  cloth. 

THE  LAW  OE  THE  BUILDING  OE  CHUECHES,  PAE- 
SONAGES,  and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places.  By 
Ceables  Pbancis  Teowee,  M.A.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
late  FeUo-w  of  Exeter  College,  Oxford,  and  late  Secretary  of  Presentations  to 
Lord  Chancellor  Westbury.  1874 

Bulley  and  Bund's  Bankruptcy  Manual. 

12mo.  16s.  cloth. 

A  MANUAL  of  the  LAW  and  PEAOTIOE  of  BANKEUPTOY 

as  Amended  and  Consolidated  by  the  Statutes  of  1869;  with  an  APPENDIX 
contaimng  the  Statutes,  Orders  and  Eorms.  By  John  E.  Bttleet,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  J.  W.  Willis  Bund,  M.A.,  LL.B., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  Supplement,  including  the 
Orders  to  30th  April,  1870.  1870 

The  Supplement  may  be  had  separately,  Is.  sewed. 

Brabrook's  Co-operative  and  Provident  Societies. 

12mo.  6s.  cloth. 

THE  LAW  relating  to  INDUSTEIAL  and  PEOVIDENT 
SOCIETIES,  including  the  vVinding-up  Clauses,  with  a  Practical  Introduction, 
Notes,  and  Model  Rules,  to  which  are  added  the  Law  of  France  on  the  same 
subject,  and  Remarks  on  Trades  Unions.  By  Edwaed  W.  Be43eook,  E.S.A., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Assistant  Registrar  of  Eriendly 
Societies  in  England.  1869 

Gaclies'  Town  Councillors  and  Burgesses  Manual. 

Post  8vo.  7s.  cloth. 
THE  TOWN  COUNOILLOES  and  BUEGESSES  MANUAL, 
a  Popular  Digest  of  Municipal  and  Sanitary  Law,  with  information  as  to 
Charters  of  Incorporation,  and  a  Collection  of  useful  Eorms  especially  adapted 
for  newly  Incorporated  Boroughs.  By  Louis  Gaches,  LL.M.,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  1875 

Holland  on  the  Form  of  the  Law. 

8to.  7s.  6rf.  cloth. 

ESSAYS  upon  the  POEM  of  the  LAW.  By  Thomas  Ebskine 
Holland,  M.A.,  EeUow  of  Exeter  College,  and  Chichele  Professor  of  Inter- 
national Law  in  the  University  of  Oxford,  and  of  Lincoln's  lim,  Barrister-at- 
Law.  „..,™™..,.,.^  1870 

Heales's  History  and  Law  of  Pews. 

2  vols.  8vo.  16s.  cloth. 
THE  HISTOEY  and  LAW  OP  CHUECH  SEATS  or  PEWS. 
By  Alfbed  Healbs,  E.S.A.,  Proctor  in  Doctors'  Commons.  1872 
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Shelford's  Succession,  Probate  and  Legacy  Duties. 
2nd  Edition. 

12mo.  16s.  cloth. 

THE  LAW  EELATESra  TO  THE  PEOBATE,  LEGACY 
and  SUCCESSION  DUTIES  in  ENGLAJSTD,  IRELANB  and  SCOTLAND, 
iaoluding  all  the  Statutes  and  the  Decisions  on  those  Subjects :  -wdth  Forms  and 
Official  Eegulations.  By-  Leonaed  Shelfoed,  Esq.,  of  the  Middle  Temple, 
Banister-at-La-w.    The  Second  Edition,  with  many  Alterations  and  Additions. 

1861 

Brandon's  Law  of  Foreign  Attachment. 

8yo.  14s.  cloth. 

A  TEEATI8E  upon  the  CUSTOMARY  LAW  of  EOEEIGN 
ATTACHMENT,  and  the  PRACTICE  of  the  MAYOR'S  COURT  of  the  CITY 
OE  LONDON  therein.  With  Eorms  of  Procedure.  By 'Woodthoepe  Bbandon, 
Esc^.,  of  the  Middle  Temple,  Barrister-at-Law.  1861 

Forbes  on  Savings  Banks. 

1  vol.  12mo.  7s.  Gd.  cloth. 

THE  LAW  EELATING  TO  TEUSTEE  AND  POST  OFFICE 
SAVINGrS  BANKS,  with  Notes  of  Decisions  and  Awards  made  hy  the  Bar- 
rister and  Registrar  of  Friendly  Societies.  By  Ueouhaet  A.  Eoebes,  of  Lincoln's 
Inn,  Esquire,  Barrister-at-Law.  1878 

Smith's  Bar  Education. 

8vo.  9s.  cloth. 

A  HISTOEY  of  EDUCATION  for  tHe  ENGLISH  BAR,  with 
SUGGESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY.  By  Philip 
AiisnE  Smith,  Esq.,  M.A.,  LL.B.,  Barrister-at-Law.  I860 

Wright's  Law  of  Conspiracy. 

8vo.  is.  cloth. 

THE  LAW  of  CEIMINAL  CONSPIEACIES  and  AGEEE- 
MENTS  By  R.  S.  Weioht,  of  the  Inner  Temple,  Barrister-at-Law,  Fellow 
of  Oriel  Coll.,  Oxford.  ^^__ ^  IS'fS 

Cutler's  Law  of  Naturalization. 

12mo.  3s.  6cl.  cloth. 
THE  LAW  OF  NATUEALIZATION ;    as  Amended  by  the 
Acts  of  1870.    By  John  Ouilee,  B.A.,  of  Liacoln's  Inn,  Barrister-at-Law, 
Editor  of  "Powell's  Law  of  Evidence,"  &c.  1871 


Phillips's  Law  of  Lunacy. 

Post  8to.  18s.  cloth. 
THE    LAW    CONCEENING    LUNATICS,    IDIOTS,    AND 
PERSONS  OF  UNSOUND  MIND.    By  Chaeles  Paimbe  Phillips,  M.A.,  of 
Lincoln's  Lm,  Esq.,  Barrister-at-Law,  and  one  of  the  Commissioners  in  Limaoy 
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An  Action  at  Law :  being  an  Outline  of  the  Jurisdiction  of  the 
Superior  Courts  of  Conunon  La-w,  with  an  Elementary  View  of  the  Proceedings 
in  Actions  therein.  By  Robeet  Muxxias.  Kebe,  Barrister-at-Law;  now  Judge 
of  the  Sherifi's  Court  of  the  City  of  London.     Third  Edition.     12nio.  9«.  cloth. 

1861 

A  Handy  Book  for  the  Common  Law  Judges'  Chambers.  By 
Geo.  H.  Paeeenson,  ChamherClerk  to  the  Hon.  Mr.  JusticeByles.    12mo.  7».  cloth. 

1861 

A  Concise  Treatise  on  the  Principles  of  Equity  Pleading ;  with 
Precedents.  By  C.  Stewaet  Deewbt,  of  the  Jnuer  Temple,  Esq.,  Barrister-at- 
Law.     12mo.  6s.  cloth.  1858 

Drainage  of  Land :  How  to  procure  Outfalls  by  New  Brains,  or 

the  Improvement  of  Existing  Drains,  in  the  Lands  of  an  adjoining  Owner,  under 
the  Powers  contained  in  Part  III.  of  the  Act  24  &25  Vict.  c.  133;  with  an  Explana- 
tion of  theProvisions,  andSuggestions  for  the  Guidance  of  Landowners,  Occupiers, 
Land  Agents  and  Surveyors.    By  J.  William  Wilson,  Solicitor.    8vo.  Is.  sewed. 

The  Law  and  Facts  of  the  Alabama  Case,  with  reference  to  the 

Geneva  Arbitration.   By  James  O'Dowb,  Esq. ,  Barrister-at-Law.   8vo.  2s.  sewed. 

Foreshores.    Report  of  Case,  The  dueen  at  the  Prosecution  of 

Williams  v.  Nicholson,  for  removing  Shingle  from  the  Eoreshore  at  Withemsea. 
Heard  at  the  Police  Court,  Hull,  31st  May,  1870.     8vo.  Is.  sewed. 

Indian  Civil  Service  Examinations.    On  reporting  Cases  for  the 

Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of  India : 
Being  a  Lecture  delivered  on  Wednesday,  Jime  12th,  1867,  at  King's  College, 
London.  By  John  Cutlee,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Professor 
of  English  LaT^  and  Jurisprudence  and  Professor  of  Indian  Jurisprudence  at 
King's  College,  London.     8vo.  Is.  sewed. 

Hamel's    International    Law,    in    connexion    with    SEunicipal 

Statutes  relating  to  the  Commerce,  Rights  and  Liabilities  of  the  Subjects  of 
Neutral  States  pending  Eoreign  War ;  considered  with  reference  to  the  Case  of 
the  Alexandra,  seized  tinder  the  provisions  of  the  Eoreign  Enlistment  Act.  By 
Felix  Haeqeavb  Hamel,  Banister-at-Law.    Post  8vo.  3s.  boards.  1863 

Francillon's  Lectures,  Elementary  and  Familiar,  on  English  Law. 

EiESi  and  Second  Sbeies.  By  James  Eeanoillon,  Esq.,  County  Court  Judge. 
2  vols.  8vo.  8s.  each,  cloth.  1860 — 1861 

The  Laws  of  Barbados.    Koyal  8vo.  21s.  cloth. 

Le  llarchant's  Report  of  Proceedings  of  the  House  of  Lords 
on  the  Claims  to  the  Barony  of  Gardner,  with  an  Appendix  of  Cases  illustrative 
of  the  Law  of  Legitimacy.  By  Sir  Denis  Lb  Maeceant,  of  Lincoln's  Inn, 
Barrister-at-Law.     8vo.  18s.  boards.  1828 
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ITorman's  Treatise  on  the  Law  and  Practice  relating  to  Letters 
Patent  for  Inventions.  By  J.  P.  Noeman,  M.A.,  Barrister-at-Law.  Post  8to. 
Is.  6d.  cloth.  1858 

Gray's  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Pro- 
ceedings in  tie  Courts  of  Common  Law  at  Westminster.  By  John  G-eat,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law.     8vo.  21s.  cloth.  1853 

An  Elementary  View  of  the  Proceedings  in  a  Suit  in  Equity. 
With  an  Appendix  of  Torms.  By  Stlvestbs  J.  Huntee,  B.A.,  of  Lincoln's 
Lm,  Barrister-at-Law.  Sixth  Edition.  By  G.  W.  Lawbauce,  M.A.,  of 
Lincoln's  Lm,  Barrister-at-Law.     Post  8vo.  12s.  cloth.  1873 

A  Memoir  of  Lord  Lyndhurst.    By  William  Sidney  Gibson,  Esq. , 

M.A.,  E.S.A.,  Barrister-at-Law,  of  Lincoln's  Inn.     Second  Edition,  enlarged. 
8to.  2s.  6d.  cloth. 

The  Ancient  Land  Settlement  of  England.    A  Lecture  delivered 

at  University  College,  London,  October  17th,  1871.    By  J.  W.  Wniis  BtnnD, 
M.A.,  Professor  of  Constitutional  Law  and  History.     8vo.  Is.  sewed. 

Bowditch's  Treatise  on  the  History,  Revenue  Laws,  and  Govern- 
ment of  the  Isles  of  Jersey  and  Guernsey,  to  which  is  added  the  recent  Acts  as 
to  Smuggling,  Customs  and  Trade  of  the  Isle  of  Man  and  the  Channel  Islands, 
Forms,  Costs,  &c.     By  J.  Bowditoh,  SoHoitor. .   8vo.  3s.  6rf.  sewed. 

PuUing's    Practical    Compendium    of  the    Law  and  TTsage  of 

Mercantile  Accomits:  describing  the  various  Eules  of  Law  affecting  them, 
at  Common  Law,  in  Equity,  Bankruptcy  and  Insolvency,  or  by  Arbitration. 
Containing  the  Law  of  Joint  Stock  Companies'  Accounts,  and  the  Legal  Regu- 
lations for  their  Adjustment  under  the  Winding-up  Acts  of  1848  and  1849.  -  By 
Ai,EXAin)EB  PuiiiNG,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  12mo.  9s. 
,  1850 

boards. 

Gumey's  System  of  Short  Hand.  By  Thomas  Gurney.  First 
publishedin  1740,  and  subsequently  improved.  17thEdition.  12mo.  3s.  6d.  cloth. 
*  1869 

Linklater's  Digest  of,  and  Index  to,  the  New  Bankruptcy  Act, 

1869,  and  the  accompanying  Acts.     By  John  Linklatee,  SoUcitor.    Second 
Edition.     Imperial  Svo.  3s.  6d.  sewed. 

TWoselev's  Law  of  Contraband  of  War;  comprising  all  the 
American  and  English  Authorities  on  the  Subject.  By  Joseph  Moseley,  Esq., 
B.C.L.,  Barrister-at-Law.     Post  Svo.  5s.  cloth.  1861 

Dr  Deane's  Law  of  Blockade,  as  contained  in  the  Judgments 
of  Dr"  Lushington  and  the  Cases  on  Blockade  decided  during  1854.  By  J.  P. 
Beam  D.C.L.,  Advocate  in  Doctors'  Commons.    Svo.  10s.  cloth.  1855 
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Iiovesy's  I<aw  of  Arbitration  between  Masters  and  Workmen, 

as  founded  upon  the  Oounoils  of  Oonoiliation  Act  of  1867,  the  Masters,  and 
Workmen  Act,  and  other  Acts,  ■with  an  Introduction  and  Notes.  By  C.  W. 
LffrasT,  Esq.,  Barrister-at-Law,  now  one  of  Her  Majesty's  Judges,  British 
Gruiana.     12nio.  is.  cloth.  1867 

Sewell's  Treatise  on  the  Law  of  Sheriff,  with  Practical  Porms 
and  Precedents.  By  Riohakd  Claekb  Sbweli,  Esq.,  D.O.L.,  Barrister-at-Law. 
8to.  21*.  boards.  1842 

The  Law  relating  to  Transactions  on  the  Stock  Exchange.    By 

Heitbt  Ketsbe,  Esq.,  Barrister-at-Law.     12mo.  8s.  cloth.  1850 

A  Legigraphical  Chart  of  Landed  Property  in  England  from  the 

time  of  the  Saxons  to  the  present  Mva,.  By  Chablbs  Eeabnb,  Esq.,  Barrister- 
at-La-w.     On  a  large  sheet,  6».  coloured. 

The  Common  Law  of  Kent;  or  the  Customs  of  Gavelkind.   With 

an  Appendix  concerning  Borough  English.  By  T.  Kobinsoi;,  Esq.  Thied 
Edition,  with  Notes  and  Referencf s  to  modern  Authorities,  by  John  Wilson, 
Esq.,  Barrister-at-La-w.     8to.  18«.  boards.  1822 

A  Treatise  on  the  Law  of  Gaming,  Horse-Bacing,  and  Wagers. 

By  Fbedbbic  Edwahss,  Esq.,  Barrister-at-Law.     12mo.  5«.  cloth.  1839 

A  Digest  of  Principles  of  English  Law ;  arranged  in  the  order 

of  the  Code  Napoleon,  with  an  Historical  Introduction.  By  Geoese  Biaxland, 
Esq.    Koyal  8vo.  £1 :  is.  boards.  1839 

A  Treatise  on  the  Law  of  Commerce  and  SCanufacttires,  and  the 

Contracts  relating  thereto ;  with  an  Appendix  of  Treaties,  Statutes,  and  Pre- 
cedents. By  Joseph  Chutt,  Esq.,  Barrister-at-Law.  4  vols,  royal.  8to. 
£6  :  6«.  boards.  1824 

Anstey's  Pleader's  Guide ;  a  Didactic  Poem,  in  Two  Parts.  The 
Eighth  Edition.     12mo.  Is.  boards.  1826 

Hardy's  Catalogue  of  Lords  Chancellors,  Keepers  of  the  Great 

Seal,  and  Principal  Officers  of  the  High  Court  of  Chancery.  By  THOKiS 
DniTUS  Habdt,  Principal  Keeper  of  Eecords.  Koyal  8to.  20s.  cloth.  (Only 
250  copies  printed.)  1843 

Pothier's  Treatise  on  the  Contract  of  Partnership;  with  the 
Civil  Code  and  Code  of  Commerce  relating  to  the  Subject,  in  the  same  Order. 
Translated  from  the  Ereneh.    By  O.  D.  Tubob,  Esq.,  Barrister.   8vo.  5s.  cloth. 

1864 
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Rules  and  Regulations  to  be  observed  in  all  Causes,  Suits  and 
Proceedings  instituted  ia  the  Consistory  Court  of  London  from  and  after 
26th  June,  1877.     (By  Order  of  the  Judge.)    Eoyal  8vo.,  Is.  sewed. 

Th.e  Case  of  the  Bev.  G.  C.  Gorham  against  the  Bishop  of 
Exeter,  as  heard  and  determined  by  the  Judicial  Committee  of  the  Privy  CouncU 
on  appeal  from  the  Aiohes  Court  of  Canterbury.  By  Edwabd  !P.  Mooee,  Esq., 
M.A.,  Barrister-at-Law,  Author  of  Moore's  "  Privy  CouncU  Beports."  Royal 
8vo.  Ss.  cloth.  1852 

Archdeacon  Hale's  Essay  on  the  TTnion  between  Church  and 
State,  and  the  Establishment  by  Law  of  the  Protestant  Eeformed  Eeligion  in 
England,  Ireland,  and  Scotland.  By  W.  H.  Haib,  M.A.,  Archdeacon  of 
Loudon.     Svo.  Is.  sewed. 

The  Judgment  of  the  Privy  Council  on  Appeal  in  the  Case  of 
Hebbert  v.  Purohas.  Edited  by  Edwabd  Buulook,  of  the  Inner  Temple, 
Barrister-at-Law,  Reporter  in  Privy  Coxmoil  for  the  Law  Journal  Reports. 
Royal  Svo.  2s.  6d.  sewed. 

Burder  v.  Heath.  Judgment  delivered  on  November  2, 1861,  by 
the  Right  Honorable  Stephen  LusHiHaioN,  D.C.L.,  Dean  of  the  Arches.  EoKo 
Is.  sewed. 

The  Case  of  Iiong  v.  Bishop  of  Cape  Town,  embracing  the 
opinions  of  the  Judges  of  Colonial  Court  hitherto  unpublished,  together  with 
the  decision  of  the  Privy  CouncU,  and  Preliminary  Observations  by  the  Editor. 
Royal  Svo.  6s.  sewed. 

The  Judgment  of  the  Dean  of  the  Arches,  also  the  Judgment  of 
the  PRIVT  COinsrCIL,  in  LiddeU  (clerk),  and  Home  and  others  against 
Westerton,  and  LiddeU  (clerk)  and  Park  and  Evans  against  Beal.  Edited  by 
A.  E.  Batfoed,  LL.D.  ;  and  with  an  elaborate  analytical  Index  to  the  whole  of 
the  Judgments  in  these  Cases.     Royal  Svo.  3s.  6d.  sewed. 

The  Law  of  the  BuUding  of  Churches,  Parsonages  and  Schools, 
and  of  the  Division  of  Parishes  and  Places — continued  to  1874.  By  Chaeles 
EsAifOis  Teowee,  M.A.,  Barrister-at-Law.    Post  Svo.  9s.  cloth. 

The  History  and  Law  of  Church  Seats  or  Pews.  By  Alfeed 
Heaies,  F.S.A.,  Proctor  in  Doctors'  Commons.     2  vols.  Svo.  16s.  cloth. 

Field's  Law  relating  to  Protestant  Curates  and  the  Residence  of 
Incumbents  on  their  Benefices  in  England  and  Ireland.  By  C.  D.  Eieij3,  M.A., 
LL.D.,  Author  of  "  The  Law  of  Evidence  in  India,"  &o.    Post  Svo.  6s.  cloth. 

Hamel's  Law  of  Ritualism  in  the  United  Church  of  England  and 
Ireland.  With  Practical  Suggestions  for  Amendment  of  the  Law,  and  a  Form 
of  BUI  for  that  pxurpose.  By  E.  Haeoave  Hamel,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law.    Post  Svo.  Is.  sewed. 

The  Judgment  delivered  by  the  Right  Honble.  Sir  Robert 
PhUBmore,  D.C.L.,  Official  Principal  of  the  Court  of  Arches,  in  the  Cases  of 
Martin  v.  Mackonochie  and  Elamank  v.  Simpson.  Edited  by  Waltee  G-.  E. 
Phillimoee,  B.A.,  of  the  Middle  Temple,  Eellow  of  AU  Souls  OoUege,  and 
Vinerian  Scholar,  Oxford.    Royal  Svo.  2s.  Sd.  sewed. 

Judgment  delivered  by  the  Right  Hon.  Lord  Cairns  on  behalf  of 
the  Judicial  Committee  of  the  Privy  CouncU  in  the  case  of  Martin  v.  Mackonochie. 
Edited  by  W.  Ebnst  Beownino,  Barrister-at-Law.    Royal  Svo.  Is.  6d.  sewed. 

The  Privilege  of  Religious  Confessions  in  English  Courts  of 
Justice  considered  in  a  Letter  to  a  Friend.  By  Edwaed  Badeley,  Esq.,  M.A., 
Bamtister-at-Law.     Svo.  2s.  sewed.  .  ,     .„ 

The  Practice  of  the  Ecclesiastical  Courts,  with  Forms  and 
Tables  of  Costs.  By  H.  0.  Ooote,  E.S.A.,  Proctor  in  Doctors'  Commons,  &c. 
Svo.  28s.  boards.  t.    t  t.^ 

A  Practical  Treatise  on  the  Law  of  Advowsons.  By  J.  MiEEHOirsE, 
Esq.,  Barrister-at-Law.     Svo.  14s.  boards. 

The  Lord's  Table :  its  true  Rubrical  Position.  The  Purchas 
Judgment,  not  reliable.  The  Power  of  the  Laity  and  Churchwardens  to  prevent 
Romanizing.  Suggestions  to  the  Laity  and  Parishes  for  the  due  ordering  of  the 
Table  at  Communion  Time.  The  Rubrical  Position  of  the  Celebrant.  By  H.  E. 
Nappee,  Solicitor.    Svo.  Is.  sewed. 
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Gierke  and  Brett's  Conveyancing  and  Law  of  Property  Act,  &o. 
2nd  Edition. 

Phillimore's  International  Law.  ■  3rd  Edition.    Vol.  2.    8vo. 

Grant's  Bankers  and  Banking.    4tli  Edition. 

Bedford's  Final  Guide  to  Probate  and  Divorce.    2nd  Edition. 

Hertslet's  Treaties.    Vol.  XV.    In  1  vol.  8vo. 

Law  Examination  Journal,  No.  51,  Easter,  1882. 

Clifford  &  Rickards'  B.eferees  Keports.    Vol.  III.,  Fart  II. 

Baxter's  Judicature  Acts.    5th.  Edition. 

Bedford's  Preliminary,  No.  51,  May,  1882. 


Imprinted  at  London, 

nvmler  Seuen  in  Flete  sireie  within  Temple  harre, 

whylom  the  signe  of  the  Hande  and  starre,  . 
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Oke's  Magisterial  Synopsis ;  a  Practical  Guide  for  Magis- 
trates, their  Clerks,  Solicitors,  and  Constables ;  comprising  Stunmary  Convictions 
and  ladiotable  Offences,  with  their  Penalties,  Punishments,  Procedure,  &o., 
alphahetiealiy  and  tdbula/rty  arranged, :  with  a  Copious  Index.  Thirteenth  Hdition.  ■ 
By  Thomas  W.  Satindebs,  Esq.,  late  Recorder  of  Bath,  and  now  one  of  the 
MetropoHtau  Police  Magistrates.     In  2  toIs.     8to.     3?.  3s.  cloth ;  31.  13s.  calf. 

Oke's  Magisterial  Formulist ;  being  a  complete  Collection 

of  Porms  and  Precedents  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and 
in  Parochial  Matters,  by  Magistrates,  their  Clerks,  Solicitors  and  Constables. 
Sixth  Edition,  enlarged  a/nd  improved.  By  Thomas  W.  Satjndees,  Esq.,  late 
Kecorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Magistrates.  8vo. 
38s.  cloth.     42s.  haU-calf.     43s.  calf. 

"  In  selecting  Mr.  Satmders  to  follow  in  tlie  steps  of  3Mr.  Oke,  the  publishers  exercised  wise 
discretion,  and  we  congrattilate  both  author  and  publishers  upon  the  complete  and  very  excellent 
manner  in  which  this  edition  has  been  prepared  and  is  now  presented  to  the  profession." — Law 
Times, 

Oke's  Handy  Book  of  the  Game  Laws ;   containing  the 

whole  Law  as  to  Game  Licences  and  Certificates,  Grun  Licences,  Poaching  Preven- 
tion, Trespass,  Eabbits,  Deer,  Dogs,  Birds,  and  Poisoned  Grain,  Sea  Birds,  Wild 
Birds  and  Wild  Fowl,  and  the  Eating  of  Game  throughout  the  United  Kingdom. 
Systematically  arranged,  with  the  Acts,  Decisions,  Notes  and  Eoims.  Third 
Edition,  with  Supplement  to  1881.  By  J.  W.  Willis  Bush,  M.A.,  LL.B., 
Barrister-at-Law,  Author  of  "The  Law  relating  to  Salmon  Fisheries  in 
England  and  Wales,"  &o.    Post  8vo.     16s.  cloth. 


"  A  book  on  the  Game  Laws,  brought  up  to  the  present  time,  and  including  the  recent  Acts 
with  regard  to  "Wild  Fowl,  &c.  was  much  needed,  and  Mr.  Willis  Bund  has  most  opportunely 
supplied  the  want  by  bringing  out  a  revised  and  enlarged  edition  of  the  very  useful  Handy  Book 
of  which  the  late  Mr.  Oke  was  the  Author." — The  Meld. 

Oke's  Handy  Book  of  the  Fishery  Laws ;    containing 

the  Law  as  to  Fisheries,  Private  and  PubUo,  in  the  Inland  Waters  of  England 
and  Wales,  and  the  Freshwater  Fisheries  Preservation  Act,  1878.  Systema- 
tically arranged,  with  the  Acts,  Decisions,  Notes  and  Forms.  By  Geoboe  C. 
OzB,  author  of  "The  Magisterial  Synopsis"  and  "Formulist,"  "The  Laws  of 
Turnpike  Roads,"  &c.,  &c.  Second  Edition.  By  J.  W.  Willis  Btnro,  M.A., 
LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law,  Chairman  of  the  Severn  Fishery 
Board.    In  One  Vol.    Post  8vo.     5«.  cloth. 

Oke's  Laws  as  to  Licensing  Inns,  &c.  1874;  containing 

the  Licensing  Acts  of  1872  and  1874,  and  the  other  Acts  in  force  as  to  Ale-houses, 
Beer-houses,  Wine  and  Refreshment-houses,  Shops,  &c.  where  Intoxicating 
Liquors  are  sold,  and  BiUiard  and  Occasional  Licences.  Systematically  arranged, 
with  Explanatory  Notes,  the  authorized  Forms  of  Licences,  Tables  of  Offences, 
Index,  &o.  By  Geoeoe  C.  Oke,  late  Chief  Clerk  to  the  Lord  Mayor  of  London. 
Second  Edition,  with  all  the  Cases  decided  to  the  present  time.  By  W.  Ctrmmf  cihaii 
Glen,  Esq.,  Barrister-at-Law.    Post  8vo.     10s.  cloth. 

"  The  arrangement  in  chapters  adopted  by  Mr.  Oke  seems  to  us  better  than  the  plan  pursued 
by  the  authors  of  the  rival  work." — Solicitors'  Journal. 
.  "  Mr.  Oke  has  brought  out  by  far  the  best  edition  of  the  act."— ioto  Times. 

"  We  are  sure  that  lawyers  who  have  licensing  cases  and  magistrates  who  have  to  administer 
the  new  act  will  be  very  glad  to  hear  that  Mr.  Oke  has  published  a  treatise  on  the  subieot  "— 
Law  Journal.  "^ 


*  * 


W*  For  complete  Catalogue,  see  end  of  this  Work. 


